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one sense no reported case can ever be 
obsolete while the laws and judicial usages of 
English-speaking countries are what they are : 
that is, no man can say beforehand that any given 
case, however antiquated or trifling it may appear 
in itself to be, may not at some time have its use 
lor the modern practitioner or text-writer. Every 
decision in the books is part of the history of the 
law, and no part of that history can be absolutely 
insignificant.— (Sir Frederick Pollock, Bart., LL.D., 
Corpus Professor of Jurisprudence in the University 
of Oxford.) 

Accurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decisions touching upon it. — (Francis 
M. Scott, Justice, Supreme Court, New York.) 

Whe law is the last interpretation of the law 
given by the last Judge. 

ffhe enunciation of the most elementary princi- 
ple of law is frequently met by a demand for 
** an authority in support of that proposition . . , 

No time spent upon providing oneself with a 
precedent is ever wasted even though the ^ book 
may have to be judiciously hidden from view until 
required — (TheHon’ble Sir Cecil Walsh, Kt.,K.C., 
Ex.Offg., Chief Justice. Allahabad High Court.) 

^Jhe last Judicial Interpretation of the law is 
the Law on which your case hangs. 

%o correctiy appraise a Judicial decision, it 
is important to know later applications of its 
rules to varying states of facts by way of exten- 
sion or qualification. _(S. Shepard. Chief Justice, 
Court of Appeal, Washington (U. S. A.). ) 
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India Reporter. Thus, in ('40) 27 A. L B. 1940 Oudh 441, the figure 27 denotes 
the 87tb Volume of the All India Reporter " 1914 ” being the 1st Volume. 

(d) • Indicates either a leading case or a case giving fuller reasons. 

(e) ^ Indieetee a oaee which is most appropriate for the proposition. 
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the Official Reports. 



ADDENDA. 


THE DISPOSITION’ OF PfiOPERTY (BOMBAY) VALIDATION ACT, 1947, 

(BOM. ACT LIV OF 1947.) 

[l6th January 1948.] 

An Act to validatfi. certain dispositions of property in the 

Province of Bombay, 

Whereas it is expedient to validate certain dispositions of property in the Provinoeof Bombay; 
It is hereby enacted as follows : 

1. S/iOr; fiffe —This Act may be called the Dispositions of Property (Bombay) Validation Aot, 

1 947, 

2. Application of 4cf.— This Act shall apply to all trusts made and to all wills and other testa- 
mentary dispositions of persons who have died, before the first day of January one thousand nine 
hundred and forty-five — 

(a) where such trusts, wills or tejtamentary dispositions relate to immovable property situate 

within the Province of Bombay ; 

(b) where such trusts, wills or testamentary dispositions relate to property of every description 

other than immovable property and are declared, executed or made by a settlor or testator, 
as the case may be, in the Province of Bombay, notwithstanding anything to the contrary 
contained in Part II of the Indian Snccession Aot, 1926. 

Z. Validation of certain dispositions — (1) The following provisions of law shall not apply and 
shall be deemed never to have applied to the dispositions of property contained in or made by the 
instruments mentioned in section 2, namely, (a) section 13 of the Transfer of Pronertv Aot 1882 and 
(b) section 113 of the Indian Succession' Act. 1926. ’ ’ 

(2) To the dispositions of property contained in or made by the instruments mentioned in sec- 
tion 2 the enactments mentioned in the first cblumn of the schedule to this Act shall apply, shall be 
deemed to have always applied, with the omissions and modifications specified in the second column of 
the schedule. 

4. — Nothing in this Aot shall be deemed to afieot or prejudice in any way any right, 

title or interest accrued to any person under a final decree or order of a competent court or acquired by 
any person for valuable consideration before the coming into force of this Aot. 


SCHEDULE. 


Enactments 

Section 15 of the Transfer of Property Act, 
1882. 

Section 16 of the Transfer of Property Act, 
1882. 

Clause (b) of section 3 of the Hindu Disposition 
of Property Act, 1916. 

Section 115 of tbe Indian Succession Aot, 1925. 

Section 116 of tbe Indian Succession Act, 1925. 

Schedule HI to tbe Indian Succession Aot, 1925. 

Clause (5) under the heading “Restrictions and 
modifications in application of foregoing sections” 
in Schedule III to tbe Indian Succession Act, 
1925. 


2 

Omissions and modifications 
For “sections 13 and” substitute “section”. 

For “section 13 and” substitute “section”. 

Omit “113". 

Omit “section 113 or”. 

For “section 113 and” substitute “eection”. 
Omit “113”. 

Omit “one hundred and thirteen.” 


BOMBAY TENANCY AND AGRICULTURAL LANDS AOT, 1948 

(BOM. ACT LXVII OF 1948), 

„ « . , . . [28th December 1948.] 

Section 3 of thie Aot &a as follows 


“3. The provisions of Chapter V of the Transfer of Property Aot, 1802, shall, in so fat as they 
are not inconsistent with the provisions of this Aot, apply to the tenancies and leases of lands to which 
this Aot applies. 



THE 

•TRANSFER OF PROPERTY ACT 

ACT IV of 1882 


Volume III 


Chapter V 

OF LEASES OF IMMOVABLE PROPERTY. 


105. A lease of immovable property is a transfer of a right to 
Lease defined enjoy such property, made for a certain time, express or 

implied, or in perpetuity, in consideration of a price paid or promised, or 
of money, a share of crops, service or any other thing of value, to be 
rendered periodically or on specified occasions to the transferor by the 
transferee, who accepts the transfer on such terms. 

The transferor is called the lessor, the transferee is called the lessee. 

Lessor, lessee, pre premium and the money! 

mium and rent de- share, jiervice or other thing to be so rendered is 

called the rent. 


Synopsis 


1. Applicability of chapter. 

2. Essentials of a lease. 

2a. "Immovable property,” meaning of. See 
Section 3, Note 2. 

3. Lease is an interest in property. 

4. Agreement to grant lease. 

5. "Right to enjoy.” 

6. Lease and conveyance of interest in fee 

simple — Distinction. 

7. Contract necessary for lease. 

8. Tenancy by payment and acceptance of 

rent. 

9. Kabuliyat, rent-note, etc., whether lease. 

10. Application for grant of lease with en- 

dorsement of sanction, whether lease. 
See Note 9. 

11. Agreement varying rent or other terms of 

lease, whether lease. 

12. Tenancy by acquiescence. 

13. Lease and licence compared — General 

principles. 

14. Lease or licence — Test for determination. 

15. Occupation as lodger. 

\6. Occupation as tenant or servanL 

17. Market rights. _ t i a t 

18. Agreement for culuvaiioo of land, if 

lease. 


19. Possession under void — Effect. 

20. Who can gr.int a lease. 

21. Lease by de f.icto j^roprieior. 

22. Lease by {)r in favour of a minor. 

23. Lease of untransferable property. 

24. Commencement of lease. 

25. "Certain time.” 

25a. Concurrent lease. See Setiitjn 108, clause 
(1). Note 10. 

26. Term of lease — Motle of determination. 

27. Lease entitling lessee to liofd as long as 

he pays rent t»r as long as be maj' wish. 

28. Lease for indelmite period — Coastruction 

of. See Notes 26 and 72. 

29. Lease for a term certain with a provision 

for continuation thereafter. 

30. Lease expressed to be tertninahle before 

end of term fixed. 

31. Periodic leases. 

32. Tenancy at will. 

33. Tenancy by sufferance. See Notes 37 to 

40. 

34. Lease for life. „ , 

35. Lease with a clause f«»r renewal Oeneral. 

36. Covenant for renewal — Enforceability 

against assignee from lessor i>r lessee. 
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37. T.cssee lioltling over aiter expiration of 

lease — General. 

38. I.csscc holding over after expiration of 

lease — Lessor ’s assent. 

39. Lessee liolding over after expiration of 

lease — Renev.al clause in lease, effect 
of. 

40. Lessee holding over after expirs- of lease 

— Basis of liability’ for compensation. 

41. Permanent lease. 

42. Permanent lease and creation of absolute 

estate — Difference. 

43. Permanent tenancy — Onus of proof. 

44. Principle of lost grant as applied to 

permanent tenancies. 

45. Permanent tenancy — Presumption of vali- 

dity of grant in case of tenancies of 
unknown origin. 

46. Permanent tenancy — Presumption of law- 

ful origin. See Notes 44 and ^5. 

47. Permanent tenancy — Construction of 

leases. 

48. Permanent tenanc>' — Circumstantial evi- 

dence as to — General. 

49. Circumstantial evidence as to permanent 

tenancy — Long and undisturbed posses- 
sion at fixed rent. 

50. Circumstantial evidence as to permanent 

tenanc}’ — Lease for dwelling or resi- 
dential purpose. 

51. Circumstantial evidence as to permanent 

tenancy — Successions and transfers. 

52. Subsequent arrangement between land- 

lord and tenant — Effect on inference of 
permanence. 

53. Acquisition of permanent tenancy after 

commencement of tenancy. 

54. Permanent tenancy — Acquisition of, by 

prescription. See Notes 79 to 84. ■ 

55. Permanency by estoppel. 

56. Permanent lease of property belonging to 

religious and charitable endowments. 


S'*. Consideration for lease. 

58. Premium. 

59. Rent — Gener.il features. 

60. Rent — Illustrative cases. 

61. Forms of rent. 

62. Rent in kind—Payment of money value^ 

63. Rent — Sersice as rent. 

64. Variation of rent. 

65. Rent-free grants. 

66. Interest on rent. 

6 ->. Lease for a premium and usufructuary 
mortgage — Distinction. 

68. Maintenance grants. 

69. Resumption of service grants. 

70. Damages for use and occupation. 

71. Determination of lease. 

72. Hcritability of lease. 

73. Construction of leases. See S. 8, Note 20. 

74. Escheat and reversion — Distinction. See- 

Note 6. 

75. Zamindari and ryotwari lands — Tenants of. 

76. Zuripeshgi lease. See S. 58, Note 36. 

77. Kanom leases. See S. 58, Note 37. 

78. Landlord and tenant — Adverse possession. 

Sec Notes 79 to 84. 

79. Nature of tenant’s possession during tena- 

ncy — Adverse possession. 

80. Nature of tenant’s possession after deter- 

mination of tenancy — Adverse posses- 
sions. 

80a. Lease terminating on tenant’s death — 
Tenant's legal representative continu- 
ing in possession — Nature of posses- 
sion. 

81. Tenant encroaching on other land of the 

landlord — Adverse possession. 

82. Possession under invalid lease, how far 

•adverse. 

83. Dispossession of lessee by third person 

— Adverse possession. 

84. Acquisition of tenancy by prescription by 

trespasser. 

85. Estoppel of tenant. 


1, Applicability of Chapter. — The provisions of this Chapter apply 
to all leases^ except agricultural leases.^ In the case of agricultural leases, such 
provisions do not apply unless there is a notification by the Provincial Govern- 
ment making them applicable. (See S- 117.) In the absence of such notification 
therefore an agricultural lease will be governed by local laws and customs. But 
the principles underlying the provisions in, this Act may also be applied as being 
rules of justice, equity and good coiwcienoe, when there is nothing in the local 
laws to make such principles inapplicable.^ 


Section 105 — Note 1 

1. (’27) 14 AIR 1927 All 78 ( 79) : 98 Ind 

Cas 92 (DB), Abdul Majid v. Nageshar 
Dat. 1 

[See (1900) 27 Cal 2^ (209) : 4 Cal WN 
76 (DB), Umrao Btbi v. Mahomed Rojabi. 
(As the land was not ^own to be used 
for agricultural or horticultural purposes, 
Bengal Tenancy Act did not apply.) ] 

2. (’09) 4 Ind Cas 1124 (1124) (Mad), 
Madurai Mudaly v. Masilamani Gramani 

(’27) 14 AIR 1927 All 78 ( 79) : 98 Ind Cas 
92 (DB), Abdul Majid v. Nageshar Dat. 


2a. By S. 3 of the Bombay Tenancy and 
Agricultural Lands Act, 1948 (Bom Act 
LXVII of 1948), provisions of this Chap- 
ter, in so far as they are not inconsistent 
with the provisions of the Bombay Act, 
are made applicable to the tenancies and 
leases of lands to which that Act applies, 

3 . ('48) 35 AIIR 1948 Mad 275 (279) : 
ILR (1948) Mad 757 (FB). Brahamypa 
v. Sundaramma. 

(’19) 6 AIR 1919 Mad 168 (169) : 42 Mad 
2^ : 51 Ind Cas 507 (SB), Kandasatny 
Pillai V. Raniasami Mannadi. (Although 
T. P, Act does not in its terms apply to 
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order to determine if a lease is for an agricultural purpose so as to be 
outside the purview of the provisions of this Chapter, the primary object of the 
lease is to be considered.-* The question is one of ‘construction’ in each case '* 
bee; also Notes on sections 106 and 117. 

f u- granted before the coming into force 

ol ^s Act. It/^oes not also apply to leases granted in those parts of British 

general prin- 
ciples contamed in such provisions may be applied.’ ^ 


agricultural leases. Definition in S. 105 
applies to agricultural leases as well ) 

^ ^253) ; 5 Ind Cas 437 

(437) (DB), Gangamma v. Bommakka. 
(Although T. P. Act does not apply to 
agricultural leases, analogy of the Act may 
be relied upon.) 

[See also (’12) 14 Ind Cas 799 ( 800) (All) 
Ismail Khan v. Mithu Lai (Plot let for 
grove.)] 

Also see S. 117, Note 2. 

4. (“49) 36 AIR 1949 Mad 148 (150) 
(DB), Venugopala v. Thirunavukkarasu. 
l^ght to tap cocoanut trees and take to- 
ddy held to be benefit to arise out of lanu 
and as such immiovable property within 
the definition of General clauses Act S 3 
(25) -Grant of such right was lease — The 
lease was one for agricultural purposes.) 

(’27) 14 AIR 1927 All 78 ( 79. 80) : 98 Ind 
92 (DB), Abdul Majid v. Nageshar 

(DB) (Cal). 

Abdul Karim v. Abdul Rahman. (Nature 
of original tenancy and not of sub-tenancy 
should be considered.) 

t(’26) 43 AIR 1926 Cal 312 (313) : 92 Ind 
Cas 411 (DB), Gopal Chandra v. Shut' 
nalh, (Lease for residential purpose with 
njyit to take fruits from trees on the lanci 
and plant other fruit trees — Lease not 
agricultural— T. P. Act applies.) 

(,'35) 22 AIR 1935 Cal 638 ( 639) : 159 Ind 
Cas 235, Bir Bikram v. Amaddin. (Lease 
of tank for rearing and preserving fish and 
of the banks for grazing cattle — Primary 
object being the rearing of fish, lease is 
not for agricultural purpose.) 

(73) ^ Suth W R 341 (341) (DB), 

Nidhi Krishna v. Ramadoss Sen, (Where 
the lease is merely of a tank with so much 
of its banks as is necessary for its use, it 
cannot be regarded as an agricultural lease 
because the tank is the principal subject 
of the lease.) 

(’31) 18 AIR 1931 Cal 135 (138) : 130 
Ind Cas 219 (DB), Surendra Kumar v. 
Chandra Taranath. (Where the lease is 
merely of a tank with so much of its banks 
as is necessary for its use it cannot be re- 
garded as an agricultural lease and no 
right of occupancy can be acquired in the 
tank — In this case the surrounding land 
was of oonsiderable area and the lease be- 
ing indivirible, it was held that the whole 
lease was for. agricultural purpose.) 

S. tese) 13 AIR 1926 Cal 312 (313) : 92 


^d Cas 411 (DB), Gopal Chaivdra v. 
Bhutnath. (Lease for residential Purposes, 
conduct of_the parties is immaterial.) 

( 36) 164 Ind Cas 837 (839) (Cal). Chandi 
ChojQH V. Ashutosh L^ahiri. (Lease for 
residential purpose— Bengal Tenancy Act is 
not applicable.) 

(’26) 13 AIR 1926 Cal 215 (216) ; 90 Ind 
Cas 104 (DB), Bidhu Mukfii v. Gobinda 
Chandra.^ (The description of ‘kaimi 
maurashi’ applied very aptly to a non-agri- 
cultural tenancy — The w'ord raiyat used in 
a lease does not necessarily mean an agri- 
cultural tenant.) 

(’31) 18 AIR 1931 Cal 135 (136) : 130 Ind 
Cas 219 (DB), Surendra Kumar v. Chan- 
dra Taranath. (If the terms are not free 
from ambiguity, conduct of parties may be 
taken into consideration.) 

(1900) 27 Cal 239 (242) iOB) , Rachhea 
Singh V. Upendra Chandra Singh. (Lease 
of ferry tolls is non-agricultural lease.) 

(’26) 13 AIR 1926 Cal 373 (373, 374) : 90 
Ind Cas 805 (DB), Purusottam Mahesri 
V. Panchnan Mazumdar . (Lease for shop 
— Bengal Tenancy Act is not applicable.) 

(’25) 12 AIR 1925 Cal 181 (182. 183) : 79 
Ind Cas 6^8, Sulaiman Muhammad v. Uma 
Charan. (Large portion of land covered 
by tank; still held in the circumstances of 
the case, the lease was one for agricul- 
tural purpose.) 

(’26) 96 Ind Cas 89 (89) (Cal). Rokhya 
Mani v, Paramesh. (Lease held to be 
horticultural, because it was granted not 
for enjoying fniit only but also for the 
purpose of planting trees.) 

(14) 24 Ind Cas 788 (788) (Oudh). Vm- 
rao Bahadur v. Secy, of State. (Where a 
certain land is given for "cultivation and 
building tenant’s houses” held that the 
lease was for a mixed purpose, agricul- 
tural and non-agricultural, for a lump 
rent.) 

6. (’35) 22 AIR 1935 Ca\ 261 (262) (DB), 
Nagendra Chandra v. Puma Chandra. 
(The definition in Stroud’s Judicial Dic- 
tionary was applied in this case and a 
maintenance grant was held to be a lease.) 

(’27) 14 AIR 1927 All 342 (344) : 100 Ind 
Os 479, Sitara Shahjahan Begam v. 
Munna. 

[See ('89) 13 Bom 373 (375) (DB). Vina- 
yak v. Baba Shabudin. (Lease held 
alienable.) 1 , 

7. (’28) 112 Ind Cas 65L (652) (Lah), 
Muhammad Budha v. Ghulam Qadir. 
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The provisions of this Chapter do not apply to a lease of land granted by 
the Government, as the Crown Grants Act of 1895 expressly provides that this 
Act (Transfer of Property Act) does not apply to transfer of land of interests in 
land by or on behalf of the Crown.® (See also Preamble, Note 4.) But a 'muni- 
cipality’ is not outside the provisions of the Act and so a lease granted by a muni- 
cipality is within this Chapter.^ See also 117 and Notes thereunder. 

2. Essentials of a lease. — The essentials factors of a lease under this 
section are — 


( 1 ) The right must be one as to ’immovable’ propety. The sec- 
tion does not apply to a lease of any other property. 

(2) The right must be that of the ’enjoyment’ of immovable pro- 
perty. This includes the right to the 'possession of the 
property. (See Note 5.) 

(3) There must be a transfer of such right.' 

(4) The right transferred must be an 'interest’ in the property. 
The grant of a merely personal right of enjoyment is not a 
lease. 

(5) The transfer must be made for a certain time express of 
implied or in perpetuity. 

(6) The transfer must be one for consideration. 

(7) The consideration must be of the particular kind mentioned 
in the section, namely, premium or rent as defined by the 
section, either or both of them. 

A lease being a transfer of an ’interest’ in immovable property, it is a 

transfer of property within the meaning of S. 5 and so must comply with the re* 

cjuirements of that and other sections of the Act, so far as they may be appli- 
cablc.2 / / FF 


The definition in this section applies only to leases under this Act. It 
does not apply to leases not governed by this Act, viz,, (a) leases granted before 
the coming into force of this Act, (b) leases in places to which this Act is not 
applicable and (c) agricultural leases except when there is a Government notifica- 
tion making the provisions of this Chapter applicable. 

In cases to which this Act applies, there will be no lease unless the 
essentials of the definition under this section are satisfied. But this does not 
affect the meaning to be attached to instruments for the purpose of the Registra- 
tion Act and the Stamp Act. Those Acts contain a wider definition of the term 
"lease.”® For instance, the Registration Act includes a kahuliat or an undertak- 


( Principle of S. 116 applied to the Punjab, 
where the Act does not apply.) 

(’92) 16 Bom 568 (575, 576), Rangoonath- 
das V. Morarji. (Before T, P. Act wzs, ex- 
tended to Bombay Presidency, its provi- 
sions applied as general principles.) 

[See (79) 4 Cal 778 (781) : 4 Cal LR 20 
(DB), Tarachand Biswas v. Ram Cobind. 
(In this case the English common law rule 
as to covenant for quiet possession was 
applied to a darpatni lease granted be- 
fore the T. P. Act. ) } 

8. (’37) 24 AIR 1937 Pat 391 (395) : 170 
Ind Cas 316 (DB), Secretary of State v. 
Rajendra Prasad. (Building lease granted 
by Government.) 

9. (’28) 15 AIR 1928 AH 95 (95) : 107 Ind 
Cas 690, Aminullah v. Emperor. (Lease 


cannot be determined merely by a resolu- 
tion passed by the Municipal Board.) 

Section 105 — Note 2 

1 . Thus, the right of possession of a ryot 
holding under a 2 amindar is not one deriv- 
ed from the zamindar and so such ryot is 
not a tenant of the zamindar in the true 
legal sense of the term, though loosely call- 
ed so in common practice. See Note 75 

2. As pointed out in S. 5, Note 5 the word 
"property” in that section is used in the 
most comprehensive sense and so there is 
nw doubt that it covers the transfer of 
sudi an important right as the right of en- 
joyment of immovable property. 

3. (’33) 20 AIR 19S3 All 735 (737) : 55 
All 874 : 145 Ind Cas 674 (FB), /n the 
matter of Burma Shell Oil Storage & Dis- 
tributing Co. of India Ltd. (Stamp Act.) 
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ing to occupy, as an instrument of lease. But such an instrument will not se 
amount to a lease under this section as will be seen in Note 9* But the defini- 
tions in these special Acts relate only to procedural matters. They cannot aftcct 
the substantive law on the subject. 'In o^er words, an instrument which is not 
a lease under this section will not be effeaive to create an interest in property and 
confer a right of possession, though it may be regarded as a lease for the purpose 
of registration or stamp duty. . 

2a. "Immovable property,” meaning of. — See Section 3, Note 2. — See 

also the case noted below.^ 


3. Lease is ai^ interest in property.— The right of enjoyment contem- 
plated by this section is an interest in the property.^ Unless there is a transfer of 
such an, interest there can be no lease.^ The grant of a merely personal right of 
possession will not be a lease. It will only be a licence. (See Note 13.) Hence, 
where the agreement is not even to give a personal right of possession, there can 
be no question of a lease merely because one person agrees to pay an annual sum 
to another and such agreement has a collateral reference to a transaction which 
results in the property being transferred to the person by ^hom the money is 
agreed to be paid.® See also Note 4. 


Section 105 — ^Note 2a 

(’49) 36 AIR 1949 Mad 148 (150) (DB), 
Vemigopala v.' Thimnavukkarasu [Right 
txj tap cocoanut trees and take toddy is 
benefit to arise out of immovable pro- 
perty within defination in S. 3 (25) 

General Clauses Act, and grant of such 
right held to be a lease.] 

Section 105 — Note 3 

1. ('19) 6 AIR 1919 Mad 168 (169) ; 42 
Mad 203 : 51) Ind Cas 507 (SB), Kanda- 
sami v. Ramasami. (Provisions of law 
like S. 39 of the Contract Act which are 
not applicable to mere contracts are not 
applicable to lease.) 

(’40) 27 AIR 1940 Cal 89 (90) : ILR 
( 1939) 2 254 : 186 Ind Cas 625. An- 

varali v. Jamini Lai. (Even a lease from 
month to mionth is such interest.) 

(14) 1 AIR 1914 Cal 485 (486) : 23 Ind 
Cas 925 (DB), Hart Mohan v. Atal Kn- 


,[Se^('24) 11 AIR 1024 Rang 278 ( 279) : 
82 Ind Cas 381 (DB), Azee Meah v. /ee- 
wu. (I^essee was held to be a transferee 
of the premises” though a limited trans- 
feree.) 

(’37) 24 AIR 1937 AU 10 (12) : ILR 
(1937) All 312 : 166 Ind Cas 812 (DB), 
Shyam Sundar Lai v. Din Shah. (A trans- 
fer of immovable property contemplate 
by 8, 53A includes a transfer by j 

IBut see (’41) 28 AIR 1941 -U1 56 (59. OT) 

• ILR (1941) All 17 : 194 Ind Cas 347 
(DB), Ramman v. Raghunath (Note.— 
In this case, in printing out the ditier- 
en ces between a usufructuary mort- 
gage and a lease the Court observed that 
there is a transfer of an interest in the 
property under a usufructuary mortgage 
wWle under a lease there is only a transfer 
of the right of enjoyment of the property 
—Thus can only mean that under a mort- 
gure an intoest in the fee simple is trans- 


ferred while under a lease only the right 
of possessicn is transferred — It cannot be 
supposed that the Court intended to lay 
down that a lease does not amount to an 
interest in the property — It would be a 
preposterous supposition.) I 

NOTE. — It may be noted that the section 
docs mot expressly state that a lease is a 
transfer of an interest in immovable pro- 
perly, and the transaction is defined as a 
transfer of a right to enjoy immovable pro- 
perty — Notwithstanding this, it is esta- 
blished that a lease is a transfer of an in- 
terest in immovable property. 

2. (’26) 13 AIR 1926 Pat 487 (489) : 98 
Ind Cas 374 (DB), Rameshwar Singh v. 
Kitab Ali (A bid-sheet or dak fard show- 
ing the bids made at the auction of land 
for settlement is a verbal settlement, and 
the document which did not contain the 
most important terms and was never in- 
tended to be delivered to the lessee as a 
document of title cannot in such circum- 
stances constitute a lease.) 

3. (’02) 25 Mad 603 ( 611) : 29 Ind App 
138 (PC), Subramanian v. Arurtachalant. 
( (Collateral agreement to pay a certain 
sum monthly for five years to the owner 
of an estate in consideration of his grant- 
ing a permanent lease is not a part of the 
lease and does not require registration.) 

(’34) 21 AIR 1934 Bom 140 (142) : 151 
Ind Cas 156 (DB), Govind Lai Manek 
Lai V. Manekchowk Spinning & Weaving 
Mills Co. (Plaintiff’s land compulsorily 
acquired for providing special railway sid- 
ing to defendant's mill — Arbitration award 
under which plaintiff is to hand over the 
compensation money to the mill and re- 
ceive an annua] payment at so much per 
unit of area from the mill — This is not a 
transfer of an interest in immovable pro- 
perty by the plaintiff to the mill.) 

(’30) 17 AIR 1930 All 678 (681) : 130 Ind 
C^ 8 (DB), Safdar AU v. Ambika Pro- 
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A lease being an iuterest in immovable property, entitling the lessee to 
possession, a suit for ejectment against a lessee does not lie so long as the lease 
IS in existence ‘ A merely personal right of possession under an agreement will 
not be tn itself a good defence to such a suit.''^ 

As to whether a lease is a sufficient interest in the property to entitle the 
lessee to redeem a mortgage on the property, see S. 91, Note 12. 

A lessee has a sufficient interest in the property to entitle him to apply 
under O. 21, R. 89 of tlie Civil Procedure Code to sec aside a sale of the property 
in execution."' Sec also the A. I. R. Commentaries on the Civil Procedure Code 
4th (1944) Edition, O. 21 R. 89, Note 12. 

Under the English law, a lease for a term is only w'hat is known as a 
chattel interest and not a real interest, i.e., one corresponding to an interest in 
immovable property. This is not so under the Indian law,® as seen above. 


4. Agreement to grant lease. — A.s seen in Note 3 a lease under this 
section is a transfer of an interest in immovable property. Hence, there must be a 
present demise to constitute a lease. A mere agreement to grant a lease in future 
will not be a lease.* Such an agreement will merely create a personal right and 
not an interest in the property. It is a matter of construction in each case whether 
tlie agreement is merely an executory one^ or a present demise and creates an in- 


sad. (Raiyatnama executed by a person 
already in possession held to be only a 
collateral agreement and not a lease.) 

4. (’07) 34 Cal 57 (63) : 5 Cal L Jour 181 
(DB), Deo Nundan Pershad v. Meghu 
Mahton. 

f ‘28) 15 AIR 1928 All 95 (95) : 107 Ind 
Cas 690, AminuUah v. Emperor. 

I '31) 130 Ind Cas 14 (15) (DB) (All), 
Qiidir Khan v. Kesho Das. (Suit against 
defendant as trespasser — Defendant proved 
to be lessee — Suit dismissed.) 

4a. (1903) I KB 577 (580) : 72 LJKB 103 : 
88 LT 46 : 51 WR (Eng) 343', Zimbler 
V. Abrahams- (Lease void — Agreement 
not to eject lessee during his lifetime con- 
tained in the lease.) 

iBut see (’30) 17 AIR 1930 All 678 (681) : 
130 Ind Cas 8 (DB), Safdar Ali v. Ambi- 
ka Prasad. (Tenancy void — Independent 
collateral agreement not to eject during a 
certain period is good answer to suit for 
ejectment. NOTE. — Submitted wrong.)] 

o. (’28) 15 AIR 1928 Mad 1191 (1191) : 
51 Mad 770 : 109 Ind Cas 168 (DB), 
Adenna v. Chinna Rarnayya. (Sale sub- 
ject to lease.) 

6. (T9) 6 AIR 1919 Mad 168 (170, 172) : 
42 Mad 203: 51 I. C. 507 (SB), Kanda- 
sami y. Raniasami. 

Section 105 — Note 4 

1. t(^29) 16 AIR 1929 Rang 164 (165) : 
7 Rang 70 : 117 Ind Cas 255 (DB), 
Joseph y. Samsunder. {Held that the 
land-lord’s letter informing the tenant ‘as 
long as you occupy room we shall not ask 
you to vacate' did not amount to an agree- 
ment of lease.) 

(TO) 37 Cal 808 ( 811) : 6 Ind Cas 443 
(444) (DB), Panchanan Basu v. Chandi 


Char an. (Document held did not require 
registration.) 

(1863) 1 Mad H C R 153 (157) (DB), 
Pitchakutti Chetti v. Kamala Nayakkan. 

(T4) 1 AIR 1914 Low Bur 241 (243) : 8 
Low Bur Rul 64 : 24 Ind Cas 911 (DB), 
Secretary of State v. Ma Dwe. (Suit for 
specific performance of such agreement is 
not for the recovery of property.) 

t(T0) 5 Ind Cas 38 (39) (Cal), Satyendra 
Nath y.Anil Chandra. (Is admissible in 
evidence though unregistered.) 

(78) 3 Cal 322 (324) (DB), Cunga Per sad 
V. Gogun Singh. (A dowl fehrist is not 
a contract of lease.) 

2. (-21) 8 AIR 1921 Cal 127 (128) : 64 
Ind Cas 747 (DB), Harinath v. Pro- 
motho Nath. (Agreement creating in the 
plaintiff a right to obtain patni lease on 
certain conditions at a future date.) 

( ’21) 8 AIR 1921 Bom 200 ( 201) : 45 Bora 
8 ; 57 Ind Cas 971 (DB), Mahomed Yu- 
suf V. Secretary of State. (Does not re- 
quire registration.) 

(’23) 10 AIR 1923 Cal 432 ( 433) : 69 Ind 
Cas 57 (DB), Alam MuUa v. Surendra 
Kumar. (Compromise recording past 
agreement.) 

( !()) 5 Ind Cas 38 (39) (Cal), Satyendra 
Noth V. Anil Chandra. (Commencing from 
the next day.) 

(’33 ) 20 AIR 1933 Rang 220 (221, 222) : 
148 Ind Cas 301 (DB). Syriam land Co., 
Ltd. V. /. D. Rodrigues, (Oral agree- 
ment). 

.lSe£ also (’29) 16 AIR 1929 Rang 184 (185) 

: 7 Rang 144 (DB), Russa Engineering 
Works, Ltd. V. Weame Bros., Ltd. 

( Assignment by prospective lessee of 
agreement in his favour for grant of lease 
—No relationship of landlord and tenant 
is created between assignor and assignee.) J 
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terest in the property.^ The mere fact that an agreement provides tliat the lease 
is to commence from a future date^ or that there is a provision for the execution 
of a fo rmal, document^ does not make it a merely executory agreement and^ not a 
lease. Even where possession is allowed to be taken under the agreement it may 
amoimt only to a personal agreement not creating any present interest in the pro- 
perty,® the right to take possession pending the grant of the lease being, in such 
cases, only a licence. But the circumstances of the case may show that apart from 
the lease that is agreed to be granted, there is another tenancy arising by implica- 
tion from payment and acceptance of renc.^ 

A mere executory agreement for the grant of a lease under which the pro- 
misee enters into possession of the property is not by stself a good defence to a 
suit for ejectment against him by the owner."‘^ Under the doctrine of Wahh v. 
Lonsdale^ such a person would be entitled to an equitable interest in the pro- 
perty. It has been held by the Privy Council® that this doctrine does not apply 
to India, but that if the owner sues for the ejectment of the intended lessee the 
latter can obtain a stay of the suit and sue for specific performance of the agree- 
ment to grant him a lease. (See Note 3 on S. 53A) Apart from this, in proper 
cases, the promisee under such agreement may be entitled to rely on S. 53A of the 

Act as a defence to the suit for ejectment. 

An agreement for the grant of a lease though not an interest in the pro- 
perty, is an obligation annexed to the ownership of the property within the mean- 


3. (’23) 10 AIR 1923 Oudh 237 (238) : 74 
Ind Cas 480, Mahomed AH v. Syed Hasan 
Jafar. (Whether a contract in .writing or 
orally made is to be construed as a lease 
or merely as an agreement to lease must 
be gathered from the terms of the whole 

document.) ^ 

(’19) 6 AIR 1919 Cal 168 (168) : 49 Ind 
Cas 731 (DB), Annada Kumar v. Hara 
Durga. (Document held to be a lease 
though described as a deed of contract.) 

(’10) 8 Ind Cas 44 ( 46) (DB) (Cal), 
Champaklatika Mitra v. Nafar Chandra. 
(The question whether there was a pro- 
sent demise or merely an agreement to 
make a demise in future must depend u^n 
the paramount intention of the parties.) 

4 . (’30) 17 AIR 1930 Bom 210 (212) : 125 
’ Ind Cas 428, Sultanali Mulla v- 

t(’^) 12 AIR 1925 Cal 1087 ( 1^9 1092) 

• 52 Cal 6^ : 91 Ind C:as 320, Ramjoo 

Mahomed v. Haridas ,, . . 

'(T3) 18 Ind Cas 496 ( 497) (DB) (Lah), 
Mihan Khan v. Muhammad Baksh. (Re- 
gistered deed of lease, lease commencing 

from future date.) t j 

(’17) 4 AIR 1917 Nag 207 (208) : 42 M 
Car 372 Vithu fairam v. Akaram. (Do.) 

5. ^' 34 ) 21 AIR 1934 Mad 418 ( 419 420) 

: 57 Mad 760 : 152 Ind Cas 538 (DB), 
Mopurappa v. Ramaswami Gramani. 
(Lessee was given possession and rent was 

<-’30) 17 AIR 1930 Bom 210 (212, 213) : 
^ 12S Ind Cas 428, Sultancdi M ulla v. Tyeb 

Pir 

K/86) 10 Bom 101 (104) (DB) , Purma- 
^ nand Ikes v. Dharsey Vtrft. (The ques- 
tion depends on paramount 
#(’25) 12 AIR 1925 Cal 1067 (1093) : 52 
Cal 696 : 91 Ind Cas 320, Ramjoo ma- 
homed v. Haridas Midlick. 


1'68) 10 Sulh W R 177 (177j (DB), Nund 
Ram v. Mannoo Bibee. (Lessor had 

agreed to treat 'baeena-putlro' as a pottah 
in case he failed to execute it.) 

I 30) 17 AIR 1930 Pat 530 (532^ : 122 Ind 
Cas 158 (DB), Khodaijatul Kubra v. 
Krishna Pershad. 

6. (’06 ) 33 Cal 502 (504, 505) (DB), 

Dwarka v. Ledu Sikdar- (Reclamation 

licence with agreement for lease.) 

(’24) 11 AIR 1924 Cal 558 (560) : 80 Ind 
Cas 357 (DB), Lakshan Chandra v. Takin 
Dhali. 

(’30) 17 AIR 1930 Pat 356 (357), Behari 
Manjhi v. Govind Manjhi. (Lands grant- 
ed for reclamation.) 

[See (’25) 12 AIRn925 Cal 370 (372) : 82 
Ind (jas 349, Sabdi Bepari v. Sheikh Bud- 
hai. 

(1903) 1 K B 881 (887) : 72 L J K B 564 
: 88 L T 795, Driscoll v. Battersea 
Borough Council. (Building agreement— 
Agreement that the builder should enter 
pn the land and build houses thereon, and 
that a lease should be granted of each 
house when erected and that the builder 
^uld in the meantime pay £2(X) a year 
until the leases were granted.) ) 

Also see Note 14. 

7. (1861) 3 L T 809 ( 810) : 30 L J Q B 94 
; 122 R R 858, Anderson v. Midland Ry. 


Co. (Tenancy at will.) 

’06) 33 Cal 502 (504, 505) (DB), Dwarka 
Nath v. Ledu Sikdar. 

7a. See (1903) 1 K B 577 (580, 582) : 72 
LJKB 103 : 88 LT 46 : 51 WR (Eng) 
343, Zimbler v. Abrahams. (Only re- 
medy is damages or suit for specific per- 
formance of contract.) , ^ « 

8 (1882) 21 Ch D 9 (15) : 52 L J Ch 2 : 
46 LT 858 : 31 WR (Eng) 109. 

9. (’31) 18 AIR 1931 P C 79 (82) : 58 Cal 
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ing of S. 40 and is enforceable against transferees of the property with notice of 
such agreement or gratuitous transferees.^® (See also S. 40, Note 13.) 

Specific performance of an agreement for the grant of a lease will not be 
enforced unless the terms of the lease can be ascertained with reasonable certainty 
from the agreement See also Note 35. 


A person entering into possession under a mere agreement for the grant 
of a lease may be liable for damages for use and occupation,^' though he is not 
liable for i ent. Further, he may be liable under the agreement for damages for 
breach of contract \i he vacates the property before the end of period for which he 
has agreed to be in possession by paying rent.'^ 

Registration Act. 

Under the Registration Act. S. 2 (7), an agreement to lease is included 
within the definition of a lease. But it has been held by the Privy Council'^ that 
the definition only applies to an agreement which creates an interest in the pro- 

there is practically no difference between the Registration Act and 
this Act so far as this proposition is concerned, namely, that a merely executory 
agreement to grant a lease is not a lease. ^ 

As to whether a counterpart, kahuliat, rent note, etc., are leases within the 
meaning of this section, see Note 9. They are leases under the Registration Act. 

5. "Right to enjoyment”.— The section defines a lease as the transfer 

k property. The fundamental conception of a lease 

IS that u IS the separation of the right of possession from ownership.' Though 

the section uses the word "enjoy" instead of the word "possess” there is no autlm 

rity for holdmg that it contemplates the exclusion of po^ssession when it referf 

• 131 Ind Cas 762 
(RU), C. H. C. Artff V. Jadunath. 

[See abo (’36) 23 AIR 1936 Pat 133 (135) 

.161 Ind Cas 514, Miinshi Mahton v 
Jugeswari Prasad. (Oral lease— Suit for 
ejectment by landlord — Tenant has a right 
to specific perforiT^nce but it cannot be 
;^d that landlord is estopped from saying 

in entitled to eject defendant.)] 

10. Sec ( 02) 25 Mad 3 (6) (FB), Rejer- 
ence under Stamp Act, S. 57. 

10a. (’44) 31 AIR 1944 Mad 518 (524) • 

ILR (1945) Mad 355 (DB). Raja\} 

Vxzianagaram v. Maharaja of Jeypore. 

(Agreement to grant lease is not unenfor- 
ceable merely because it does not specify 
from what date the lease to be granted is 
to commence- -Section 110 can be r^d in- 
to the agreement— AIR 1921 PC 71 dis- 
tinguished as being concerned with facts 
of a very special nature— 33 Cal 893 : 33 
Ind App 106 (PC) and AIR 1919 Cal 837 
relied on— Similarly, where, though actual 
figure of rent is given, the agreement is 
not uncertain.) 

t(’24) 11 AIR 1924 Cal 346 (347, 348) : 

69 Ind Cas 600, Nava Ktshore v. Madan 
Mohan. 

(’22) 9 AIR 1922 Bom 404 ( 404) : 67 Ind 
Cas^ 433 (DB), Simon Reuben v. Haji 
Shaikh Mahomed. 

[See (1881) 19 Ch D 233 (239) : 51 LJCh 
329 : 45 LT 599 : 30 W R(Eng) 93, 

Marshall v. Berridge, (An. executory 
agreement for a lease does not satisfy the 
Statute of Frauds, unless it can be collect- 


ed from it on what day the term is to 
begin, and there is 11,0 inference that the 
term is to commence from the date of the 
agreement in the absence of language 

conclusion, /agues v. 
Mtllar, (.1877) 6 Cli D 153 overruled, 

(1816-17) 3 Mer 237 

followed.) ] 

(’05 ) 29 Bom_ 580 (606) : 7 Bom 
L K 27 (DB), Municipal Corporation v. 
oecy. of State. ( Attempt to create interest 
unknown to law— Lease invalid Claim to 
treat it as agreement to grant lease and 
to have such agreement specifically enforc- 

11 objection.)] 

15 Ind 432 ( 432) (Mad), In 
re Kaya Ramakrishnamrna. 

Also see Note 70. 

275 (277) : 100- 
Ind Cas 404 (DB), Chuni Lai v. Gopi- 
ram. 

13. (’19) 6 AIR 1919 P C 79 (80) : 47 Cal 
485 : 46 Ind App 240 : 53i Ind Cas 534 
( PC) , 'H emufita Kumari v. Midnapur 
Zamindari. 

'[See also (’27) 14 AIR 1927 Cal 275 (276) 

: 100 1. C. 404 (DB), Chunilal v. Gopi- 
ram. (Where there is an oral agreement 
to grant a lease, a document which merely 
puts on record the agreement subsequently, 
does not require registration and is ad- 
missible in evidence to prove the oral 
agreement. ) J 

Section 105 — Note 5 

1. See Salmond, Jurisprudence, 9th Edn.,. 
1937, Page 597. 
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enjoyment. The word ’'enjoy” must, therefore, be taken to include possession 
also. The framers of the section do not seem to have intended to depart from the 
accepted and well-established connotation of lease in jurisprudence. 

No doubt, S. 108 (b) which deals with the lessor’s duty to put the lessee 
in possession of the property, is subject to the opening words of the section under 
which the parties can exclude the operation of any particular clause by express 
contract. But this only means that the lessor’s duty of putting the lessee in pos- 
session can be excluded by express contract. It does not mean that the parties can 
agree that the lessee is to have no right of possession. If they do so, then the 
transaction would not be a lease. Hence, it is apprehended that the transfer of a 
mere right to the usufruct of the property without the right of possession will not 

be a lease .2 

Since there is no valid lease unless the right of possession is granted to the 
lessee it follows that when a person has already granted a lease he cannot grant a 
fresh lease of the same property during the continuance of the previous lease. 
Such a lease has no effect and no rent can be recovered on its basis,= ‘ 

The word "enjoy” is, however, not used as the equivalent of "possess.” 
The connotation of the word "possession as used in the Act is distinct from en- 
joyment” and does not riecessarily include enjoyment. This is clear from Ss. 58 
and 76 of the Act. Those sections show that though a usufructuary mortgagee is 
entitled to the possession of the mortgaged property, he is not entitled to the en- 
joyment of the property. Because, the usufruct of the property is treated as be- 
longing not to the mortgagee but to the mortgagor. The mortgagee has only the 
right toi receive such usufruct and reimburse himself for his debt from it. Under 
a lease, however, the usufruct of the property belongs to the lessee. The transfer 
of a bare right of possession without the right to the usufruct is not a lease.^ 
Thus, the word "enjoy” seems to be used in the sense of the beneficial occupation 
of property. Such a meaning is not inconsistent with the literal sense of the 
word. Because, one of the meaning of this word is to occupy as a good or pro- 
fitable thing.* 

There must be a transfer of the exclusive right of possession of the leased 
property in order to constitute a lease,® (See Note 13.) The continuance in the 
transferor, after the transfer, of any share in the right of possession is detrimental 
to its character as a lease. This does not mean that there cannot be a lease of an 
undivided share in joint property. What is meant is that the transferor cannot 
reserve to himself any share in the right of possession. 


2 NOTE. — At the same time, the mere fact 
that A is entitled to a share of the usu- 
fruct of property in the possession of B 
will not be sufficient to ^ow that a re- 
lationship of landlord and tenant exists be- 
tween the parties and that A is the land- 
lord and B is the tenant— Thus, a ^min- 
Har*R right in respect of the land in the 
occupation of ryots under him is said to 
be a right to a share of produce — But this 
does not prove the existence of the rela- 
tionship of landlord and tenant between 
the parties. See (’97) ^ Mad 299 (302, 
303 ) 

2a. (*35) 22 AIR 1935 Cal 193 (195), Hart- 
p^a Dutt V. Gobmda Chandra Das. 

i [See also (’74) 1 Ind App 76 (81) : 3 ^r 
312 (PC), Tirey v. Kristodhun Bose. (A 
‘*svalid lease cannot be granted by a jxrson 
not in possession of the lands leased. ) 1 


3. (’99) 9 Mad L Jour 290 (295) (DB). 

Kongatti Valid Nayar v. Subramanian 
Pattar. (Liability to account for profits 
negatives idea of enjoyment. ) . 

4. See Webster, New International Diction- 
ary of the English Language. 1914 Edn. 

5. (’44) 31 AIR 1944 Pat 261 (266) : 23 
Pat 115 (DB), Traders and Miners Ltd. 
V. Dhirendra Nath. (Hukumnarna grant- 
ing right to dig mica mines with 105 
kudalis — Grantor retaining right to use 
and enjoy mines — Held, hukumnama could 
not be regarded as a lease as it was a 
grant of a partial and limited interest 
and was in the nature of an easement.) 

(’97 ) 20 Mad 58 (65) :6 Mad L Jour 281 
(FB), Seeni Chettiar v. Santhanathan. 

(’99) 9 Mad L Jour 290 ( 295) (DB), 

Kongatti Valia Nayar v. Subramanian 
Pattar. 
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The right to enjoy, spoken of in this section, is the right to enjoy the pro- 
perty in the manner in which it can be normally enjoyed. (See S. 108, cl. (o).) 
If the property is a coal or other mine it can only be enjoyed by working the 
mine. Such a right does not cease to be a lease merely because the mode of en- 
joyment results in the exhaustion of the property.^ 

A lease only connotes a ri^ht of possession. Actual entry on. the land is 
not necessary to complete a lease. Where before taking a lease a person has al- 
ready been in possession of the property in some other capacity, a formal surrender 
of possession by him to the lessor and a retransfer of it by the latter to the lessee 
is not necessary to constitute the relationship of lessor and lessee between them.®® 

Under the present English law also (under the Law of Property Act of 
1925) actual entry on the property is not necessary to complete a lease. But be- 
fore the Act, the tenancy did not become complete until actual entry by the lessee 
on the property.' His interest in the property betw-een the date of execution of 
the lease and actual entry into possession was knov/n as tutevesse tcvinini. 

There is a rule of construction of documents under which a transfer of 
"rents and profits” of the land witliout any words of limitation is construed as a 
transfer of the lauh itself.® See also s. 8, Note 12. This is only a rule of con- 
stYuclion adopted to find out the intention of the parties to a document. It does 
not mean tliac a transfer which on construction is ascertained to* be intended only 
as a transfer of the nsiijmct of property is in law a transfer of the property itself. 
As seen above, such a transfer will not be a lease unless the right of possession is 
also transferred. 

6. Lease and conveyance of interest in fee simple — Distinction. 
A lease of immovable property is only a transfer of the right of possession of 
such property. Although such a right is an interest, in the property, it is distinct 
from the ownership thereof. As Salmond points out in his Jurisprudence, the 
ownership of property is only a particular kind of right in it;' Thus, the owner- 
ship of land denotes tlie right known under the English law as the fee simple in 
the land. 2 

But the ownership of property always carries with it the right of posses- 
sion also. The right of possession, no doubt, can be separated and transferred to 
another person. This is what happens under a lease. But the moment it ceases 
to belong to any one else, it will automadcally come back and vest in the person 
entitled to the ownership of the property. Hence, where the last holder of a lease 
dies intestate and without leaving any heirs, the owner of the property automati- 
cally gets back the right of possession. The right of possession does not pass by 

6. (’43) 30 AIR 1943 P C 15S* (156) : 70 
Ind App 180:22 Pat 713 : ILR (1944) 

Kar (PC) 98 : 210 Ind Cas l.(PC), 

Kamakhya Narain Singh v. Commissioner 
of Income-tax, Bihar and Orissa. (The 
mining leases are leases within Ss. 105 to 
108 or within the ordinary legal accep- 
tance of that word in Indian law.) 

(’40) 27 AIR 1940 Pat 63S (647) : 20 Pat 
13 :T91 Ind Cas 340 (SB), Income — tax 
Commissioner v. Kamaksha Narain. (Per 
Manohar Lall, J.) 

6a. (’10) 7 Ind Cas 1001 (1004) (D-B) 

(I^), Chokha v. Fateh Muhammad. 

( Where under the terms of mortgage-deed 
proprietary possession is transferred to the 
mortgagee while the cultivating possession 
has been retained by the mortagagor, the 
relationship of landlord and tenant is 
created thereby between them.) 


[See also (’03) 6 Oudh Cas 26 (28). Mah- 
mudunnissa v. Fakhruddin. (A executing 
a usulructuary mortgage in favour of B 
and on the same day B leasing property 
to A — Held, relationship of landlord and 
tenant is created between them and B can 
sue A for rent in a Court of Revenue.) ) 

7. See Williams and Eastwood, Principles of 
the Law of Real Property, 1933 Edn., page 
110 . 

8. (’40) 27 AIR 1940 Pat 516 (525, 526, 
535, 536) : 19 Pat 433 : 192 Ind C^as 17 
(DB), /yb/* Prasad Singh v. Samuel 
Henry Seddon. 

Section 106 — Note 6 

1. Salmond, Jurisprudence, 9th Edn., 1937, 
p. 397. 

2. Salmond, Jurisprudence, 9th Edn,, 1937, 
p. 397. 
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escheat to the Crown in such a case. The reason is that escheat takes place only 
when a tiling does not belong to anybody. It is based on the maxim quod ntillim 

€st, est domhii regis (tliat which belongs to no one belongs to the King.)" But 
so long as there is a person entitled to the ownership of the property it cannot be 
said that the right of possession ^of such property belongs to no one. Because, 
unless such a right is vested in some one else, it always belongs to the person 

entitled to the ownership of the property. 

Where a right passes by escheat to the Crown, the integrity of the right 
is not in any way destroyed.^ Hence, the Crown takes the right subject to all 
burdens which encumber it at the time of the escheat.'" But when a reversion 
takes place on the death of the last holder of a lease, intestate and without leav- 
ing any heirs, the leasehold interest merges into! the right of ownership and loses 
its integrity. Hence in such a case all interests to which the leasehold is subject 
at the time of reversion come to an end along with the leasehold.® 

When the ownership or an interest in ownership is transferred, the right 
created is not a lease. Thus, a sale is the transfer of the ownership of property.' 
It is a transfer of the jee simple in the property, to borrow the language of the 
English law. Similarly, a mortgage connotes the transfer of an interest in the jee 
simple. A usufructuary mortgage includes not only a right of possession of the 
property but also an interest in the ownership of property.® 

7. Contract necessary for lease. — As seen in Note 2 a lease is a 

"’transfer of property” as contemplated by this Act. Hence as required by S. 5 it 
can only be effected by an act of a living person. A lease cannot be created by a 
will, as it is not a transfer within the meaning of S.5, the reason being that a v/ill 
takes effect only from the death of the testator. (See S. 5, Note 3.) The require- 
ment of consideration for a lease under this section shows that it can only be the 
outcome of a contract. Where there is no contract there can be no lease. ^ Merely 
because one person occupies another person’s land a lease will not come into exis- 
tence,® A mere demand of rent by the owner from the person in possession" or a 



.3. Broom, A Selection of Legal Maxims, 1939 
Edn., page 228. {Bona vacantia i. e., 
things in which nobody claims property 
belong to the Crown.) 


4. NOTE. — Tlie reason for tliis, it is conceiv- 
ed, is that escheat to the Crown takes 
place by the general prerogative of the 
Crown. The Crown has no pre-existing 
right in the property. As seen already, 
escheat takes place because the property 
belongs to no one. Hence, in such a case 
there is no question of any merger of a 
lesser right into a greater one with the 
consequence of the extinction of the lesser 
ri^t. 

o. * (76) 1 Cal 391 (401) ; 3 Ind App 92 
(PC), Sonet Kooer v. Himmut. (Mokur- 
rari tenure— On failure of heirs. Crown 


will tajee it by escheat subject to pay- 
ment of rent reserved under it.) 

.6. But see (’29) 16 AIR 1929 Nag 23 (26) 

: 110 Ind Caa 487, Biju Bapu v. Munna- 
lal (NOTE.— The assumption to the 
contrary in this case is not correct.) 

7. See Section 54 of the Act. 

». See (’41) 28 AIR 1941 All ^ (59, 60); 
ILR (1941) All 17 : 194 Ind Cas 347 
(DB), Rantman Lai v. Raghunath S/nm- 
kar . (In this (^e, in differentiaUng bet- 
ween a lease and a usufructura^ mort- 
the Court remarked that the latter 


is a transfer of an interest in the property 
while a lease is only the transfer of the 
right to enjoy the property — This remark 
can only be understood as meaning that a 
usufructuary mortgage is a transfer of an 
interest in the fee simple in the property 
— The word “property” has only been us- 
ed to indicate the proprietai'y as contrast- 
ed witli the possessoiy right — 'It cannot be 
thought that the Court intended to say 
that a lease is not an interest in the pro- 
perty, a view which is radically wrong 
and opposed to the entire law on the sub- 
ject.) 

Section 105 — Note 7 

1. ('22) 9 AIR 1922 Pat 429 (430) : 1 Pat 
764 ; 77 Ind Cas 929 (DB), Jogemlra 
Singh V. Keslio Prasad. (Tenancy is 
created by contract either express or 
implied or by statute.) 

(’92) 19 Bom 133« (134k) ; 1892 Bom P j 
406, Parbhudas Lakshmidas v. Fulba. 
(Rent-note not intended to be acted upon 
— ^No lease.) 

2. t(’29) 16 AIR 1929 Nag 13 (13) : 114 
Ind Cas 622, Gulab Sing v. Nanaji. 
(Tenancy cannot be created by implica- 
tion or acquiescence.) 

(’13) 18 Ind Cas 844 (845) (DB) (Cal), 
Matilal v. Darjeeling Municipality. 
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n^ere offer of tenancy by the owner to such person' will not create* a lease. Simi- 
larly, a co-owner occupying a specific portion of the common property does not 
p/cfo become a tenant of the rest, and is only liable to pay them their share 
of the profits but not rent unless there is an agreement to pay rent.''* So also, an 
iichnission of a lease by the person in possession or by the owner will not by itself 
create a lease. '■ But an express contract of tenancy is not always necessary. The 
contract may be implied from tlie conduct of the parties and other circumstances 
of the case.’’ 

When a lease is contained in writing it can be contained in more than one 
document.'^ 

8. Tenancy by payment and acceptance of rent. — The mere fact 
that one person pays and another receives rent from the fornier does not neces- 
sarily create the relationship of landlord and tenant between them.^ As seen in 
Note 7, such relationship can only arise on the basis of a contract between the 
parties. It is also necessary that there should be an intention to transfer an in- 
terest in the property. But payment and acceptance of rent will be an element of 
evidence going to prove the existence of a tenancy.- The sufficiency of such evi- 


(1900) 27 Cal 239 ( 242) (DB), Rachheu 
Singh \\ Vpendra Chandra. (Suit for rent 
of ferry tolls- Defendant not having en- 
tered into any contract with plaintiff but 
having collected tlie toll<^ — Lower Court 
passing decree for rent holding that the 
defendant has made himself plaintiff's 
tenant in respect of the ghats by use and 
occupation — Held that this was wrong and 
no decree for rent could be passed.) 

(’89) 1889 All W N 176 (177), Alt Hussain 
V. Ali Bakhsh. 

[See also (’17) 4 AIR 1917 Pat 345 (347, 
349) ; 39 'ind Cas 107 (DB). .Baldeo 
Singh V. Brahmdeo Naraian Smgh. (A 
mere entry in a Khasra does not create a 
contract of tenancy with the persons en- 
tered therein. The mere fact of a per- 
son’s holding lands in a zemindari estate 
is not a sufficient proof that he is a 
tenant.) ] 

3. (1891) 2 O B 484 ( 486) : 61 LJQB 36 
: 65 LT 332 : 40 WR (Eng) 37 Tower ~ 
son V. Jackson. (Mere demand of rent 
is only offer of a tenancy.) 

(’82) 6 Bom 79 (82) (DB), Kalidas v. 
Vallabhdas. (Notice to pay rent.) 

(’07) 3'4 Cal 57 (62): 5 Cal L Jour 181 
(DB), Deonandan Pershad v. Meghu 
Mahton. 

4.t(’44) 31 AIR 1944 Nag 141 (142) : ILR 
(1944) Nag 267 : 218 Ind Cas 25 Nawa- 
bali Syed v. Mohammad Ramzan. (On 
terms of lease deed lessor having option, 
on expiry of 10 years, to enter into con- 
tract of tenancy with person in occupa- 
tion — Plaintiff lessor giving notice to defen- 
dant who was 4n occupation but defendant 
not replying — Held, this amounted merely 
to an offer of tenancy but as there was no 
acceptance by defendant there was no 
contract of tenancy\) 

(’29) 16 AIR 1929 Rang 164 (165) : 7 
Rang 70 : 117 Ind Cas 255 (DB). E. M. 
Joseph V. Samsunder. 


(10) 7 Ind Cas 750 ( 750) (DB) (Mad), 
Bangat Singh v. Bolania Reddi. (Patta 
tendered to but not accepted by a tenant 
is not a lease.) 

5. (’05) 32 Cal 567 ( 570) : 3 C^al L Jour 
141 (DB), Girindra Chandra v. Sreenath 
Pal. (NOTE. — There can be a tenancy 

by arrangement between co-owners — Each 
co-o^vner is entitled to the possession of 
the whole and evei^ portion of the pro- 
perty — So it is possible for one of them to • 
be a transferee of the right of joint pos- 
session of the rest.) 

6. (’80) 5 Cal 864 ( 865) : 6 Cal L R 286 
(DB), Narain Coomary v. Ram Krishna. 

7. (’17) 4 AIR 1917 Nag 36 (36) : 46 Ind 
Cas 909, Ratnoo v. Nabidad. (Tenant 
openly breaking up w’aste land and culti- 
vating it with knowledge of landlord and 
without any objection by him — Cultivator 
is licensee first but when improvement and 
cu3ti\'ation have continued for a number 
of years and the cultivator is shown in 
the village records as tenant a tenancy 
may be implied.) 

8. (’30) 17 AIR 1930 Bom 210 (212) : 125- 
‘Ind Cas 428, Sultan Ali v. Tyeb Pir. 

(T7) 4 AIR 1917 Mad 274 (276) : 33 Ind . 
Cas 439 (DB). Morgan v. Fernandez. 
(It may be a series oj letters.) 

Section I05--Note 8 

1. (’85) 11 Cal 434 ( 446) (FB), Hori Das 
Mai v. Mahomed Jaki. (Person paying 
rent not estopped from denying title of 
the person to whom he pays rent.) 

(’03) 7 Cal W N 132 ( 235), Rasamoy v. 
Srinath. 

2. (1900) 27 Cal 156 (164. 165) : 26 Ind 

App 216 (PC), Beni Pershad v. Dudh- 
noth Roy. (Tenancy for life held creat- 
ed.) • 

(76) 1 Cal 391 (399) : 3 Ind App 92 (PC), 
Sonet Kooer v, Himmut. 

(’74) 22 Suth W R 334 (335) (DB). Lalun 
Monee v. Sona Monee. (Registration as 
tenant in landlord's books not necessary.) 
(’85) 11 Cal 434 ( 446) (FB), Hori Das 
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•dence for the purpose will depend on the circumstances of each case.^ If for in- 
stance. the tenancy is for an agricultural or manufacturing purpose and is govern- 
ed by this Act, then, in the absence of an agreement tO' the contrary, it will be 
deemed to be one from year to year under s. 106. Such a lease cannot be createtl 
under s. 107 except by means of a registered instrument.^ But if the tenanc}' is 
for any other purpose, then it will be deemed to be a tenancy from month tu 
month under s. 106 and such a tenancy may be inferred from payment and accept- 
ance of rent, provided that such payment and acceptance are sufficient, on the facts 
of the particular case, to prove an oral agreement of lease accompanied by delivery 
of possession. Even in the case of a tenancy for an agricultural or manufactur- 
ing purpose, the acceptance of rent is sufficient under s. 116 to cause a renewal of 
an expired lease if a tenant holds over after the expiry of such a lease and the 
landlord assents to his doing so. In cases not governed by this Act the payment 
and acceptance of rent may be sufficient to prove a tenancy even in regard to 
agricultural land, notwithstanding the presumption as to its being one froj?i year 
to year.^ 

A tenancy can arise by implication from payment and acceptance of rent, 
only where the person, to whom the rent is paid, is the owner of the property.'' 
Where a trespasser grants a lease of property and the owner accepts rent from the 
lessee, such acceptance will not amount to confirmation of the lease, the same be- 
ing void and therefore incapable of confirmation or ratification." But the creation 
of a jresh tenancy may be implied in such a case.® 

9 . Kabuliac, rent-note, etc., whether lease. — The word "transfer ’’ 
necessarily imports that the act of transfer is to be made by the owner of the 
property."^ Hence a kabuliat, rent-note or other similar document emanating from 
the transferee cannot by itselj create a lease.^ It can, however, evidence a lease, 


Mai V. Mohomed Jaki 
(’06) 33 Cal 502 (504 , 505) (D-B), 

Dwarka Nath v. Ledu Sikdar. (Mere 
agreement to grant lease — Possession given 
— Payment and acceptance of rent — 
Tenancy created.) 

(’25) 12 AIR 1925 Mad 881 (882) : 87 
Ind Cas 669 (DB), Gopinatha v. Kristne. 
(’24) 11 AIR 1924 Cal 535 ( 535) : 72 Ind 
Cas 311 (DB), Bali Mohammad v. Janaki 
Nath. 


3. (’26) 13 AIR 1926 Pat 465 (467) : 5 
Pat 415 : 98 Ind Cas 893 (DB). Abdul 
Gaffar v. F. B. Downing. (Marfatdari re- 
ceipts i.e., receipts granted in the name of 
payer on behalf of another, do not con- 
stitute any relationship of landlord and 
tenant between the payer and the payee, 
nor any recogmtion of the payee’s right 
as tenant.) 

4. (’97) 1 Cal W N 142 (143) (DB), Sheo- 
charan Lai v. Purbhoo Daval. 

5. (’25) 12 AIR 1925 Mad 881 (882) : 87 
Ind Cas 669 (DB). Gopinath v. Kristno. 

6. (’20) 7 AIR 1920 Cal 693 (693. 694) : 59 
Ind Cas 565 (DB), Chandra Kanta v. 


Adinath Shorn. ^ , 

('19) 6 AIR 1919 Cal 796 ( 797) ; 51 Ind 
Cas 397, Bashiram Nath v. Dtna Nath. 
(If one man realizes rent due to another, 
that fact cannot constitute the former the 
landlord in place of the latter.) 

7.t(’97) 1 W N 142 (143) (DB), Sheo- 

charan Lai v. t j oic 

(1900) 27 Cal 156 (162) : 26 Ind App 216 


(PC), Beni Pershad v. DudhnatU Roy. 
(Same principle applies where a life-tenant 
grants a permanent lease and the superior 
landlord accepts rent from the sub-lessee 
after the death of the life tenant.) 

8. (1900) 27 Cal 156 (164, 165) : 26 Ind 
App 216 (PC), Beni Pershad v. Dudh- 
math. 

Also .«ee Note 20. 

Section 105 — Note 9 

1. See S. 7 of the Act. 

2. (’49) 36 AIR 1949 All 455 (456) 

Magbool Ahmad V. Debt. (Rent note does 
not amount to lease — Executant, however, 
bound by iLs terms though not other 
party.) 

(’46) 33 AIR 1946 All 403' (405) Shubruti v. 
Kunf Behari. <| Agreement by A that he 
wiould' vacate whenever called upon do >n 
— .Agreement was of no legal value and 
could not be admitted in evidence even to 
show nature of A's possession to be that 
of lessee.] 

(’43 ) 30 AIR 1943 All 212 ( 213) : 207 Ind 
Cas 323 (DB), Mohd. Liaqat Alt v. 

Afudhia Prasad. [It is not even an in- 
valid lease but it is no lease at all. It 
can. however, be looked into to ascertain 
of title made by the person when he en- 
tered upon the land.) 

t(’44) 31 AIR 1944 All 221 (222) : ILR 
(1944) All 346 (DB), Pyarelal v. Ram 
Sarup. (Kabuliat executed by mortgagor 
in favour of usufructuary mortgagee.) 

(’43 ) 30 AIR 1943 Lah 127 (128) : ILR 
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subject to its admissibility in evidence." But an application for the grant of a 
lease with the endorsement of sanction on such application may be sufficient to> 
create a lease.* It has been held that though a rent-note or a kabtiliat does not 
operate as a lease it can bo enforced as a contrcicl against the person executing it 

who is bound by its terms.*'' 

Under the Registration Act, a lease includes a counterpart, kabuliat and an 
undertaking to cultivate or occupy. (See S. 2 (7) of that Act.)’ 

Such insti-uments will also be leases under the Stamp Act. Any writing on 
an application for a lease intended to signify that the application is granted, is a 
lease under the Stamp Act. 

10. Application for grant of lease with endorsement of sanction, whether 
lease — See Note 9. 


(1943) Lah 695 : 208 Ind Cas 22 (FB). 
Mohanlal v. Ganda Siugh. (KabuHyat.) 

t(’42) 29 AIR 1942 All 330 (330) : 202 Ind 
Cas 678, Ganga Sahai v. Badml Islam. 
f A K'xravanama cannot operate as a lease. 
26 All 368 followed.) 

(’09) 2IndCas994 (994.995) (DB) (Cal). 
Nilmamud Sarhar v. Boivl Chandra. (A 
kabuliat. which is only an undertaking by 
the prospective tenant to take the tenancy' 
is not a lease defined by S. 105. T. P. Act 
— Lessee cannot recover possession on the 
basis of the kabuliyat.) 

(’26) 13 AIR 1926 Nag 389 (392) : 24 Nag 
LR 68 : 95 Ind Cas 183, Birdickand Lal- 
chand v. Papatlal. {Rent-note:) 

[* (’39) 26 AIR 1939 Lah 423 (424) :ILR 
(1940) Lah 70 (DB). Taj Din v. Abdul 
Rahim. (Do.) 

(’28) 15 AIR 1928 Nag 153 (156) : 111 Ind 
Cas 488, Deolia v.Raje Janardan, (Ka- 
buliyat.) 

(’40) 27 AIR 1940 Nag 143 (144) : 189 
Ind Cas 753, Tulsiram Rajaram v. Govinda 
Ramji. (Do.) 

(’06) 9 Oudh C:as 296 (298. 299) (DB). 
Mt. Raj Kuar v.Nabi Baksh. (Do.) 

(’30) 17 AIR 1930 All 678 (681) : 130 Ind 
Cas 8 (DB), Safdar Alt v. Anibika Prasad. 
(Raiyatnama by person already in pos- 
session held only a collateral agreement.) 

(’25) 12 AIR 1925 Rang 273 (274) : S' Rang 
379 ; 90 Ind Cas 693, U Tha Nyo v. Mg. 
Kyaw Tha. (Agreement to cultivate an- 
other’s land.) 

(’09) 32 Mad 532 ( 533) : 4 Ind Cas 1039 
(1040) (DB), Kaki Subbanadri v. Muthu 
Rangayya (Undertaking to occupy.) 

(’46) 33 AIR 1946 Pat 22 (24) : 24 Pat 
429 (DB), Loknath Singh v. Chhqtan 
Barhi. [In Bihar, in the case of agricwl- 
tural leases the long standing practice to 
treat a kabuliat executed by lessee and 
accepted by lessor, as the instrument creat- 
ing tenancy has not in any way been 
affected by the Tj P. Act.] 

(’47) 34 AIR 1947 Pat 78 (79) : 229 Ind 
(3as 394 (DB), Budlum Mdhton v. Rama- 


nugrah Singh. [Patta and kabuliat — iTwo 
instruments cannot be regarded as one so^ 
as to create a valid lease.] 

Also see S. 107, Note 10. 

3. (’71) 16 Suth W R 147 (148) (DB), 
Danoollah v. Amanutoollah. (Acceptance 
by landlord of kabuliyat.) 

(’1*1)' 10 Ind Cas 489 (490) (DB) (Cal). 
Akram AH v. Durga Prosonna. (Do.) 

(’06) 9 Oudh Cas 296 (298, 299) (DB). 
Mt. Raj Kuar v. Nabi Baksh. 

\See (’92) 19 Bom 133n (134w) : 1892 
Bom P J 406, Parbhudas Lakshmidas v. 
Fulba. ( Rent-note not intended to be act- 
ed upon — No lease.) ] 

4. (’04). 27 Mad 43 (44) : 13 Mad L Jour 
356 (DB), Ramaswami Ayyar v. ThxrU‘ 
pathi Naik. 

t(’81) 7 Cal 703 (707) : 10 Cal L R 121 
(FB), Sufdar leza v. Amzad AH. 

(’05) 33 Cal 502 (504, 505) (DB), Dtvarka 
Nath V. Ledu Sikdar. (When in sanction- 
ing application owner merely agrees to 
grant a lease in future, there is no lease.) 

4a. (’49) 36 AIR 1949 All 455 (456) Maq- 
bool Ahmad v. Debt. i[ Person executing 
rent note is bound by his- undertaking 
though not the other party.) 

(’44) 31 AIR 1944 All 221 (222) : ILR 
(1944) All 346 (DB), Pyarelal v. Ram 
Sarup. (Kabuliat executed by mortgagor 
in favour of usufructuary mortgagee — 
Mortgagor continuing in possession — Held, 
relation of lessor and lessee was not 
brought into existence but mortgagor was 
bound by terms of the kabuliat and for 
whatever was due under it as compensa- 
tion for use and occupation of the land.) 

(’42) 29 AIR 1942 All 330 (330) : 202 Ind 
678, Ganga Sahai v. Badrul Islam. 
(The contract is not invalid by reason of 

S. 23, Contract Act.) 

5. (’76) 1876 Bom P J 36. Hiralal v. ColU 
ector of Surat. (Undertaking to occupy.) 

(1900) 2 Bom L R 488 ( 489) (DB), Paji 
Mania v. Lallubhai. (Rent-note.) 

(’68) 5 Bom H C R (AC) 92 (94), Moro 
Vithal V. Tukaram. (Bhadekhat is an 
agreement between a lessee and a lessor in 
the nature of a counterpart of a lease:) 
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11. Agreement varying rent or other terms of lease, whether lease 
An agreement merely varying the amount of rent payable under an existing 
lease is not itself a Iease.‘^ Because, there is no fresh transfer of a right to enjoy 
immovable property in the lessee’s favour in such a case. The agreement merely 
affects one of the terms on which the right of enjoyment already transferred to the 
lessee shall be exercised. A right to rent is, no doubt, a right in immovable pro- 
perty and an agreement varying the rent, therefore, will be one creutbig or Ihnil- 
ing a right in immovable property;^*^ But such a right is that of the lessor and 
not of the lessee while there can be no lease unless a right is created in favour of 
the lessee. The same principle will be applicable to agreements involving a varia- 
tion of other terms of a lease. So long as there is no fresh right of enjoyment 
transferred to the lessee the agreement will not itself be a lease. 

Where the agreement enlarges either the property co^’ered by the lease or 
the duration of the lease, it transfers a fresh right of enjoyment not included in 
the original lease and so will itself be a lease. So also, the variation in the terms 
of a lease may be of such a nature that it may lead to the conclusion that the agree- 
ment was intended to replace altogether the original lease. In such a case it must 
be held that the original lease has been given up and a fresh lease has been grant- 
ed. On these principles it was held in the undermentioned cases- that the agree- 
ments in them were leases. 


The question whether an agreement varying the rent or other terms of a 
lease requires registration is different from the question whether such agreement 
is a lease. Under s. 92 (4) of the Evidence Act where the original lease is by a 
registered document a subsequent oral agreement to vary the rent or other terms 
of the lease will be inadmissible in evidence. If the agreement varying the terms 
of a lease is embodied in a written instrument it may require registration undei 
s. 17^ (b) of the Registration Act although it does not amount to a lease. Thus, 
the right to rent is a right in immovable property. An agreement reducing or en- 
hancing the; rent payable under a lease will, therefore, be one limiting or creating 
a right in immovable property. Where such an agreement is contained in a 


Section 105 — Note 11 

1. (1852) 21 L J Ex 135 (136) : 155 E R 
968 : 7 Ex 319 : 18 L T (os) 276 : 86 R 
R 664, Crowley v. Vilty..., 

(78) seal 322 (324) :2 Ind Jur 642 (DBj, 
Gungapersad v. Gogun Singh. (Agreement 
by a person who is already a tenant, to 
pay. rent at certain rate is not a lease -- 
A fortiori, a memorandum of an agreement 

• by such person to pay rent at certain rates 
is not lease.) 

t(’97) 24 Cal 20 ( 24) (DB), Satyesh 

Chunder Sircar v. Dhunpul Singh. 

(’22) 9 AIR 1922 Cal 511 (512) : 69 Ind 
Cas 992 (DB), Priya Nath v. Surrendra 
Nath. 

[See also (’44) 31 AIR 1944 Pat 293 (294) 
: 23 Pat 334 : 217 Ind Cas 14 (DB), 
Ananta Lai v. Bibhuti Bhuson. (Com- 
promise decree varying amount of rent 
payable under a lease.) 

(,’08) 35 Cal 470 (475) : 7 Cal L Jour 499 
(DB), Icharan Singh v. Nilmony Balidar. 
(The mere acceptance of rent at a reduced 
rate does not constitute a lease.) 

(’99) 22 Mad 217 (220), : 8 Mad L Jour 
256 (DB), Obai Goundan v. Ramalinga 
Ayyar. (It does not require registra- 
tion.) ) 


IBut see {'29) 16 AIR 1929 Lah 291 (292) 
: 10 Lah 685 : 117 Ind Cas 240 (DB). 
Attar Chand Kapur & Sons v. Chandii Lai. 
(Where a compromise varies the terms of 
a registered lease with regard to the rate 
of rent, the variation amounts to a fresh 
lease.) ] 

la. As \vill be seen in Note 79, such right is 
capable of adverse possession and extinc- 
tion by prescription. 

2. (’22) 66 Ind Cas 904 ( 905) (Lah), Karim 
Bakhsh V. Natha Singh. (Duration of 
lease extended.) 

(’29) 16 AIR 1929 Cal 462 (463) : 56 Cal 
427 : 118 Ind Cas 895 (DB). Nazar AH 
v.Indra Kumar. 

(’34) 21 AIR 1934 Lah 743 ( 743) : 148 Ind 
Cas. 558, Mohammad Din v. Sarada. 
(Document prescribing dianges in the 
manner of holding the properly.) 

(’25) 12 AIR 1925 Cal 1171 (1172) : 90 
Ind Cas 98 (DB), Ramchandra Agarwala 
v. Syameswari Dasya. 

(TO) 37 Cal 293 (300) : 4 Ind Cas 713 
(DB), Durga Proshad Singh v. Rajendra 
Narain Bagchi. (Where after the grant of 
a lease the lessor wrote a letter to the 
lessee which, besides a definition of a re- 
duced rental, contained a recital of the 
area of the land demised under the lease,. 
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■written instrument it will require registration under s. 17 (b) of the Registration 
Act if the amount of rent reduced or enhanced is Rs. 100 or more.® 

In UxUl Mohan Gbose v. <7o/.vt/i Cbaiik Coal Co.,^ the following question 
was referred to a Full Bench: *'Does a document which is not a lease but which 
varies the amount of rent to be paid under existing registered lease as also the 
incidents of ^ich pa}’ments, namely, the dace of pajment and consequences of de- 
fault of payment, require registration ?” The original lease in the case was a com- 
pulsorily registrable one under s. 107 of this Act and s. 17 (d) of the Registration 
Act. The Fidl Bench answered ihe question referred to it by stating that a docu- 
ment of the above kind was compulsorily registrable. The decision proceeds on 
the ground that the amount of rent, the time of payment thereof and consequences 
of default relate to essential incidents of a lease and that under s. 107, where a 
lease is of the kind requiring registration under that section, all its essential in- 
cidents must also be embodied in a registered document. 

It may be questioned whether such a view does not involve an undue 
stretching of the language of s. 107. But the decision is clearly an authority for 
saying that an agreement merely varying some of the essential incidents of a lease 
is necessarily a lease. 

12. Tenancy by acquiescence. — A’s occupation of B’s property does 
not ipso facto make A tenant of such property. The law requires special factors 
to bring into existence such a right. The acquiescence of the owner in such 
occupation is not, in itself, such a factor and by itself cannot create a tenancy.' 
But the acquiscence of B in A’s entering into possession and enjoying B's pro- 
perty and doing various things on it will be relevant for the purpose of establish- 
ing a tenancy in two ways — 


( 1 ) the acquiescence may be evidence of a contract of tenancy which may 

be express or implied;® 

( 2 ) the acquiescence may preclude the owner on the principle of estoppel 

from denying the occupier’s claim to be a tenant.® 


the nature of the interest granted by the 
lease and tlie instalments in which rents 
were payable — Held that the letter con- 
tained all the essential elements of a lease, 
and was inadmissible in evidence for want 
of registration.) 

3. (’44) 31 AIR 1944 Pat 293 (296) : 23 
Pat 334 : 217 Ind Cas 14 (DB), Ananta 
Lai v.Bibhiiti BUusan. (But it need not 
be registered if the doaiment is in the 
form of a compromise which is embodied 
in the decree of a Court.) 

[See (’08) 35 Cal 1010 (1012) : 8 Cal L 
Jour 90 (DB), Biraj Mohinee Dassee v. 
Kedar Nath KarmakarrA | 

(But see (’99) 22 Mad 217 (220) : 8 Mad 
L Jour 256 (DB), Obai Goundan v. Rama- 
Hnga Ayyar. (Note — ^The view expressed 
in this decision that such agreement does 
not “relate” to an interest in immovable 
property and does not require registration 
is, it is submitted with great respect, not 
correct. ) ) 

4. (’12) 39 Cal 284 (297, 298) : 12 Ind 
Cas 723 (727) (FB). 

Also see Section 107. Note 7. 

Section 105 — ^Note 12 

1. t(’29) 16 AIR 1929 Nag 13 (13) : 114 
Ind Cas 622, Gulabstng v. Nanaji (Ten- 


ancy can only be created by contract.) 

(’15) 2 AIR 1915 C:aJ 494 (495) : 21 Ind 
Cas 197 (DB), Raj Krishrun v. Fakir 
Dome. (If a landlord sues for compensa- 
tion for use and occupation of land, but 
does not ask for ejectment of the defen- 
dant therefrom, he must not be taken to 
have recognised the defendant as his 
tenant.) 

2. (’15) 2 AIR 1915 Cal 494 (495) : 21 
Ind Cas 197 (DB), Raj Krishna v. Fakir 
Dome. 

(’17) 4 AIR 1917 Nag 36 (36, 37) : 46 Ind 
Cias 909, Ratnoo v. Nabidad. (Tenant 
bringing under cultivation waste land ad- 
joining his holding — ^Landlord looking on 
and not objecting but on the other hand 
signing jamabandi papers showing the 
tenant of the extra land also — ^There is 
implied consent to the tenancy — ^Tenancy 
contract may be express or implied from 
conduct of the parties.) 

3. (’05) 29 Bom 580 (610, 611) : 7 Bom L 
R 27 (DB), Municipal Corporation oj 
Bombay v. Secretary of State< (In this 
case the lease was held invalid as being 
an attempt to create an interest in land 
unknown to the law — But the lessee was 
given protection by applying the doctrine 
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It must depend on the facts of each case, whether there is such acquiescence 
'On the part of the owner as to be sufficient for the occupier of property to rely on 
It in support of his claim of tenancy. j: r ^ / 

For a complete discussion of the principle of acquiescence applicable in 
such cases, see Note 22 on s. 51. See also Note 55. 

13. Lease and licence compared — General principles. — A. lease, 
inter alia, requires the two following essentials: 

(1) There must be a transfer of the right of possession. 

(2) Such right must be an interest in the property. If a merely per- 

sonal right of possession is granted the right will not be a 
lease. (See Note 3.) 

A licence differs from a lease in both the above points. Thus: 

(1) A licence need not be a right of possession. It may be any right 

of user of the property. But it may be the right of possession also. 

(2) A licence is a merely personal right and does not amount to an interest 

in property. Section 52 of the Easements Act expressly says this. 

iFrom the above the following propositions can be laid down: 

(1) Where a right of possession is granted and such right amounts to an 

interest in the property, the right is a lease. 

(2) Where a right of possession is not given but only a right of user not in- 

volving possession is granted and the right does not amount to an in- 
terest in the property, the right is a licence. 

(3) Where a right of possession is granted but such right is not an interest 

in the property but only a personal right, the right is not a lease but 
a licence. 

(4) Where a right of possession is not given but only a right of user not in- 

volving possession is given but the right amounts to an interest in the 
property, such right is neither a lease nor a licence. It is not a lease 
because the right of possession is not granted.^ It is not a licence 
because the right amounts to an interest in the property.2 
Under S. 60 of the Easements Act, a licence can be revoked by the grantor unless 

(a) it is coupled with a transfer of property and such transfer is in force; 

(b) the licensee, aaing upon the licence, has executed a work of a permanent 

character and incurred expenses in the execution. 

But the mere faa that a licence is coupled with a transfer of property^ or 
that it has become irrevocable will not make it a lease, unless the elements essential 
for a lease are present. 

Oil Company. 

(1867) L R 2 Q B 200 (202) : 36 LJOB 79 
• 16 LT 152 : 15 WR (Eng) 347, Hooper 
V. Clark. ^ (C granted and demised the ex- 
clusive right and licence to take and kill 
game on certain land with the use of a 
cottage to the defendant for a term and 
the defendant covenanted to leave the land 
at the end of the term as well stocked 
with game as at the time of the demise 
— Held that the demise was not a mere 
licence but the grant of an incorporeal 
hereditament.) 

3. But see (’29) 120 Ind Cas 673 (673) 
(DB) (Lah), Pohuram v. Tabo. 
(NOTC. — An observation capable of the 


of acquiescence — The judgment in this case 
which was delivered by Jenkins, C. J., con- 
tains a very exhaustive and instructive 
discussion of the subject of acquiescence 
in such cases.) 

Section 105 Note 13 

1. But see (’26) 13 AIR 1926 Nag 174 (174, 
175) : 92 Ind Cas 683, Indal v. Debi. (In 
this case it was held that a right to take 
cattle, etc., along a defined strip of land 
was a lease as it possessed the character- 
istics of an interest in land — It is sub- 
mitted the decision is wrong— SicS a 
right is neither a lease nor a licence.) 

‘2. t(’3S) 20 AIR 1933 All 735 (736) : 55 

^ AU 874 : 145 I. C. 674 (FB). In re Burma 
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As a licence does not creace an interest in property, a licensee cannot sue tn 
his own name in respect of the property.'^ Similarly, if he is ousted from the pr^ 
petty by the owner, he cannot sue him for possession, unless it be under b. 9 or the 
Specific Relief Act.' So also, a licence is not, by itself, a good defence to a suit for 

ejectment by the owner. 

Even if the licence has become irrevocable by the licensee executing 
of a permanent character and incurring expenditure thereon, it will not in itself be 
a Good defence. The reason is that a suit for ejectment is based on Utle and it is 
only a ground based on title, that will be a good defence to such a suit. Prescrip- 
tion and estoppel will be good defences. But they stand on a special footing. Pre- 
scription is a form of title. Estoppel precludes the plamtiff from denying the utle 
of the defendant. But though by itself a licence may not be a good defence to a 
suit for ejectment, it is conceived that the licensee may, on the principle laid down 
by the Privy Council in Ariff v. obtain a stay of the suit and sue for an 

injunction against the owner restraining him from suing him for ejectment. The 
licensee can also sue for damages for wrongful revocation of the licence.® 

Some decisions,® however, proceed on the footing that an irrevocable licence 
is a good defence to a suit for ejectment by the owner. It is submitted with respect 
that the view taken in them is not correct. 

Some of them refer also to the ground of estoppel.^® But it must be noted 
that the facts, which make a licence irrevocable, will not necessarily be sufiScient to 
sustain a plea of estoppel or acquiescence. (For the nature of facts that will be 
necessary to sustain a plea of estoppel in such cases, see Note 22 on s. 51.) 

Some of the other points of difference between a lease and a licence are: 


(1) A licence may be granted without writing or registration, unless it is 


opposite meaning occurs in this case — It 
is submitted that it is not accurate.) 

4. (’26) 13 AIR 1926 Oudh 609 ( 609, 610) 

; 96 Ind Cas 410, Gulab Khan v. Lai 
Mahomed. 

-f (1889) 42 Ch D 461 (468) : 58 LJCh 790 
: 61 L T 538 : 38 W R (Eng) 136. Heap 
V. Hartley. 

NOTE. — Where, however, a licensee is act- 
ually in possession and is ousted by a third 
party, he can maintain a suit for possession 
against such third person, as possession by 
itself confers a title to property, which is 
good against the whole world except the 
true owner, see the A. I. R. Commen- 
taries on the Limitation Act, 2nd (1942) 
Edn., Arts. 142 & 144, Note 4. 

5. (16) 3 AIR 1916 All 219 (220) : 38 All 
178 ; 32 Ind Cas 346, Basudeo Rai v. 
Dwarka Ram. (Remedy of licensee is suit 
for damages.) 

6. See (1903) 1 K B 577 ( 580) : 72 LJKB 
103 : 88 L T 46 : 51 W R (Eng) 343. 
Zimbler v. Abrahams. , (Mere agreement 
not to eject is not ipso jacto defence to a 
suit for ejectment.) 

7. ('31) 18 AIR 1931 P C 79 (82) : 58 Cal 
1235 : 58 Ind App 91 : 131 Ind Cas 762 
(PC). 

8. (’29) 120 Ind Cas 673 (673) (DB) 

(Lah), Pokuram v. Tabo. (Revocation 
of licence contrary to terms of licence.) 

9. (’34) 21 AIR 1934 All 517 (519) : 56 
All 975 : 149 Ind Cas 389 (DB), Mathuri 
V. Bholanath. (Licensee putting up build- 


ing of permanent character at considerable 
expense — Transaction ceases to be licence 
revocable at will and licensee cannot be 
ejected on payment of compensation.) 

(’38) 25 AIR 1938 All 32 (34) : 172 Ind 
Cas 973 (DB), Mahomed Hasan v. 

Buddhu. 

(’27) 14 AIR 1927 All 342 (344) : 100 Ind 
Cas 479, Shakjahan Begam v. Munna. 
(Licence granted for building — Licensee 
erecting a building of a permanent nature 
— Licence cannot be revoked.) 

(’25) 12 AIR 1925 All 203 ( 204) : 78 Ind 
Cas 215, Amjad Khan v. Shaji-Uddin Khan. 

(’15) 2 AIR 1915 All 50 (57) : 37 All 91 : 
26 Ind Cas 445 (DB), Rasbehari Lai v. 
Akhai Kunwar. 

(’10) 8 Ind Cas 793 ( 793) (DB) (Cal), 
Surnomoyee Peshakar v. Chunder Kumar. 
(’40) 27 AIR 1940 Lah 18 (19) : 186 Ind 
Cas 890, Jogat Singh v. District Board,' 
Amritsar. 

(’18) 5 AIR 1918 Nag 180 (180) : 48 Ind 
Cas 723, Madhusudan Das v. Bissuji. 

10. (’40) 27 AIR 1940 Lah 18 (19) : 186 
Ind Cas 890, Jogat Singh v. District 
Board, Amritsar. 

(note. — This decision seems to proceed’ 
mainly on the ground of estoppel, though 
there is not a sufficient discussion of the- 
questions of fact involved in sudi a: 
ground.) 

(’34) 21 AIR 1934 All 517 (519) : 56 All’ 
975 : 149 Ind Cas 389 (DB), Mathun v- 
Bholanath. 
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coupled with a transfer of an interest in immovable property. An 
instrument granting a licence does not require registration.^^ A 
lease can only be created by a registered instrument, if it is from year 
to year or for a period exceeding one year or if it reserves a yearly rent. 

(2) No notice to quit is necessary to determine a licence and to bring a suit 

for ejectment against the licensee.^^ unless a lease is deter- 

mined by a due notice to quit or in any other recognised mode, the 
lessor cannot sue for ejectment against the lessee. 

(3) A lease is morally a transferable right while a licence is not.'^ 

(4) A lease is a heritable right while a licence is not. 

(5) A lease is liable to forfeiture by denial by the lessee of the lessor’s 

title. This principle does not apply to a licence.'-* 

14. Lease or licence — Tests for determination. — The question 
whether a right is a lease or a licence according to the principles discussed in Note 
13 is one of construction of the grant in each case. In construing such grants, the 
substance of the transaction must be considered and not merely the nomenclature 
used by the parties.' 

The chief tests for determining whether a right is a lease or a licence are as follows ; 

(1) Where the right of possession is not granted but only a right of user 

not involving possession is granted, the right is only a licence.^ 

(2) Where the right of occupation is given but not the exclusive right of 

occupation, the right is only a licence. The reason is that a lease 
necessarily implies an exclusive right of possession of the leased pro- 
perty and is incompatible with the existence of any right of posses- 
sion in the lessor. 

C3) Where a right of exclusive possession is given, the right will normally 
be a lease, although there may be some reservations or restrictions as 


11. (’29) 120 Ind Cas 673 (673) (DB) 
(Lah), Pohu Ram v. Tabo. 

12. t(’93) 16 Mad 97 (97) (DB)„ Atha- 

kutti V. Covinda. 

CIS) 5 AIR 1918 Cal 601 (602) ; 45 Ind 
Cas 317 (DB), Gobinda Chandra v. 

Nandadulal. (Notice to quit is not neces- 
sary even where the licensee has erected 
huts upon the land.) 

(*34) 21 AIR 1934 Rang 291 (292) : 151 
Ind Cas 971, Ma Cyi v. Moung Tet. 

[See also (91) 14 Mad 98 (99) (DB), 

Subbaraya v. Nataraji. (Purchaser from 
a licensee held not entitled to notice to 
quit.) 1 

13. t(’35) 22 AIR 1935 Lah 958 (959) : 16 
Lah 608 : 159 Ind Cas 983 (DB). Ralla 
Ram v. Chuhaikana S. T. Committee, 

(’24) 11 AIR 1924 All 825 ( 825) : 84 Ind 
Cas 261 (SB), Kallu Shah v. Raheem 
Baksh. (The mere fact that the licence 
had become irrevocable by the erection of 
buildings does not necessarily imply that 
the licensee acquired a right to transfer the 
licence or the building.) 

14. (’25) 12 AIR 1925 AU 203 (204) : 78 
Ind Cas 215, Amjad Khan v. Skaii Uddin. 

(’23) 10 AIR 1923 AU 403 ( 403) : 75 Ind 
CaB 596, Ait. Durga v. Babu Ram. 
h*Cl7) 4 AIR 1917 AU 395 (396) : 39 AU 
621 : 40 I. C. 443, Akbar AU Khan v. 


Shah Muhammad. 

•(’01) 1901 All W N 157 (157) (DB). 

Dharam Kunwar v. Fakira. 

Section 105 Note 14 

(408) : 7S LJ 
^ Glenwood Lumber v. 

Philips. 

(1916) 2 App Cas 54 (59) : 85 L J P C 229 

' .^.^4 L T 762 , King v. Allen and Sons, 
Btllpostmg Ltd. 

t(’33) 20 AIR 1933 All 735 (137) : 55 All 
874 : 145 Ind Cas 674 (FB), In re Bur- 
tnah Shell Oil Storage and Distributing 
Co. Ltd of India. 

(’30) 17 air 1930 Bom 165 (166) : 126 
Ind Cas 872 (DB), Sherif Dodumiyaji v. 
Emperor. 

('25) 12 AIR 1925 Cal 370 (372) : 82 Ind 
Cas 949, Sabdi Bepari v. Budhai. 

t('36) 23 AIR 1936 Pat 362 (368) : 163 
Ind Cas 525 (DB), B. N. W. Rly. Co. 
Ltd. v. Janki Prasad. 

Also see S. 8. Note 20 and S. 58, Note 12. 

2. (’47) 34 AIR 1947 Cal 236 (238) : 227 
Ind Cas 38 O. C. Ganguly v. Kamalpat 
Sing. 

(’30) 17 AIR 1900 Bom 165 (166) : 126 
Ind Cas 872 (DB), Sheri) Dadumiyaft v. 
'Emperor. 
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to the user of the property, provided the general control over the 
property is in the grantee.® 

(4) Where a right of exclusive possession is given but there is sufficient 
reason to hold that only a personal right and not an interest in the 
property was intended to be created, the right will be only a licence. 

The undermentioned cases* fall under the first class. In such cases, even an 

exclusive right of user will not make the right a lease.® ^ ^ . 

As I'egards the second class, the position of a lodger in an inn or hotel is 
an oftenquoted instance. The subject has been dealt with separately in Note 15. 
The cases noted below® will fall under this class. 


3. ('47) 34 AIR 1947 Cal 236 (238) : 227 
Ind C:as 38 0. C. Ganguli v. Kamalpat 
Sing. (Test of lease is whether exclusive 
right of occupa.ion (though subject to cer- 
tain reservations) is given — Fact that 
monthly sum for occupation or term is 
fixed, or fact that grantee accepts liability 
for taxes of premises, is not decisive — But 
fact that under the instrument gran'ee per- 
mits grantor use of portion of property is 
decisive that it is a lease.) 

(lOai) 1904 App Cas 405 (408) ; 73 LJPC 
62 : 90 L T 741, Clenwood Lumber Co. 
V. Phillips. 

(1911) 2 K B 195 (212) : 80 LJKB 778 : 
101 L T 676. Young ^.Liverpool Assess^ 
ment Committee. (Nature of respondent's 
bus'ness was not consistent with anything 
but exclusive occupation subject to the 
control of the cu'^tom's au'Iiorities.) 

*(’30) 17 AIR 1930 Bom 165 (166) : 126 
Ind Cas 872 (DB), Sherif Dadumiyaji v. 
Emperor. 

(’23) 10 AIR 1923 Bom 228 (229) : 88 T. C. 
316, Indian Hotels Co. Ltd. v. Phiros 
SoTobfi. (Quoting Halsbury’s Laws of 
England. Vol. XVIII. page 337. Art, 770.) 

(T2) 16 Ind Cas 705 (707) (DB) (Cal), 
Mahipal Singh v. Lal/i Singh. (To give 
exclusive possession there need not be ex- 
press words to that effect; it is suffic-en*: if 
the nature of the acts to be done by the 
grantee requires that he sliould have ex- 
clusive posse«sion.) 

(’25^ 12 air 1926 Mad 434 (436) : 48 Mad 
368 : 86 Ind Cas 688 (FB), Board of 
Revenue v. 5. 1. Ry. Co. 

4. (’49) 36 AIR 1919 Mad 148 (150) (DB), 
Venugofyala v. Thirunavukkarasu. [Agree- 
ment of rent m resfiect of yield of cocoa- 
nut trees — Defendant given right to enjoy 
toddy yield and right to enter upon land 
for the purpose— Defendant held was not 
lessee of garden as such — As far as land 
was concerned he was only a licensee. 
But he was lessee of the right to take 
toddv.] 

(’49) 36 AIR 1949 S’nd 1 (4) (DB). Gopal- 
das fethmal v. Hyderabad (S»W) Muni- 
cipality. [Munic’palitv granting by deed 
for 3 right to rolkct fees recoverable 
from batchers at slaughterhouse Possess- 

ion and control remaining with Munici- 
pality — Grant held was only a licence and 
not a lease.] 


(’38) 25 AIR 1938 Nag 377 (379, 382) : 

I L R (1939) Nag 432 : 181 Ind Cas 126 
(DB), Mulji Sickka and Co. v. Nurmoha- 
mmad Abdul Gani. (Right to take tendu 
leaves.) 

(’26) 13 AIR 1926 Mad 978 (979) : 97 Ind 
Cas 548. Ramaswami Chetliyar v. Abdul 
Kuddus Sahib. (The right to go and cut 
and take the bark of trees away from the 
land.) 

(1906 ) 29 Mad 353 (356) (DB), Mammik- 
kutti V. Puzhakkal Edom. (Permission to 
cut certain trees.) 

(’93) 16 Mad 280 (281, 282) : 3 Mad L 
Jour 27 (DB). Ramkrishna v. Unni Check. 
(Permission to capture elephants.) 

(’14) 1 AIR 1914 Oudh 272 (273) : 25 Ind 
Cas 666. Sadiq Hussain v. Secy, of State. 
(Thcka of right to fish and collect produce 
from nazul land belonging to Government 
is not a lease but a mere licence. Money 
payable by thekadar is licence fee and not 
rent.) 

(’27) 14 AIR 1927 Bom 115 (117. 122) : 51 
Bom 274 : 101 Ind Cas 210 (DB). Lakh- 
michand w Ratnnbai. (Tenants agreeing 
to use privies in common with others — 
Tenants are licensees with regard to pri- 
vies.) 

(1895) 1 Q B 484 (492) : 64 L J Q B 84, 
Jones V. Commissioners of Inland Revenue. 
(Agreement to pay annual sum for use of 
telephonic lines and apparatus.) 

(’89) 13 Bom 87 (89, 90) (SB), 7n re 

Hormusji Irani. (Grazing right.) 

5. (1916) 2 Apn Cas 54 (61) : 85 UPC 
229 : 114 L T 762. King v. David Alien 
and Sons. Billposting. Ltd. (Agreement 
giving exclusive permiss’on to affix posters 
and advertisements to the flank walls of 
prooertv for a certain period ) 

(’01) 25 Bom 433 (447) : 3 Bom L R 1, 
Heiniger v. Droz. 

(1863 ) 8 L T (NS) 792 (793) : 32 LI Ex 
217 : 159 K R 51 : U W R (Eng) 786 : 
133 R R 605. Hill v. Tupper. (Grant by 
cannal company of exclusive right to let 
pleasure boats.) 

6. (’07) 35 Cal 82 (99) : 6 Cal L Jotir 342 
(FB). Secy, of State v. Karuna Kanta. 
(Right to hold fa?r-) 

(’30) 17 AIR 1930 Oudh 203 (204) : 127 
Ind Cas 46 (DB). Bhaija v. Chuttan. 
(Use of certain land for the purpose of 
wrestling ground.) 
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As regards the third class, the cases noted below’’ fall under this class. In 
such cases the mere fact that the possession is determinable at very short notice or 
without any notice at all will not make the right a licence.^ 

On this part of the subject, the decisions-* put the proposition somewhat 
like this: **H the effect of the instrument is to give the holder an exclusive right of 
occupation of the land, though subject to certain reservations or restrictions as to 
the purposes for which it may be used, it is in law a demise of the land itself.” 


(1882) 10 Q B D 327 (330) : 52 LJMC 1 
: 48 L T 57, Smith v. Lambeth- Assess- 
ment Committee. (Book-stall on railway 
platform.) 

(1895) 1 Q B 484 (493) : 64 L J Q B 84, 
Jorges V. Commissioners of Inland-Revenue. 
(Licence to place automatic machines on 
railway platforms.) 

(’23) 10 AIR 1923 Bom 228 (229. 232) : 
88 Ind Cas 316, Indian Hotels Co. Ltd. v. 
Phiroz Sorabji. (Grant of cubicles to keep 
motor cars on payment of certain rent.) 

(’25) 12 AIR 1925 Mad 434 (434, 435) : 
48 Mad 368 : 86 Ind Cas 688 (FB), 
Board of Revenue v. S. /. Ry. Co. (Li- 
cence to stack coal on railway platform.) 

(1875) 10 C P 402 (408) : 44 L J P C 257 
: 32 L T 615 : 23 W R (Eng) 562, Wells 
V. Kingston-upon-Hull Corporation. (Per- 
mission to use certain dock for tlie repairs 
of ^ips.) 

(1875) 10 QB 444 (448) : 44 L J M C 180 
: 33 L T 329 : 24 W R (Eng) 16, Lon- 
don and North Western Railway Co. v. 
Buckmaster. (Railway company letting 
stables to certain coal owners on payment 
of monthly rent~Held. railway company 
was properly rated as occupier, as no ex- 
clusive possession over stables was parted 


with.) 

(1901) 1 Ch 578 *(581) : 70 L J Ch 263 : 
84 L T 48, Wilson v. Tavener. (Agree- 
ment to allow the plaintiff to erect a hoard- 
ing upon the forecourt of a cottage and to 
allow him the use of a gable for a bill 
posting station at a yearly rent.) 

(1868 ) 3 Q B 350 ( 357) : o7 L J M C 73 

18 L T 601 : 16 W R (Eng) 1059, Wat- 
kins V. Miltonnext-Giavesend Overseers. 
(Grant of a right to use moorings ^ed m 

the bed of river as a . 

(18^) 4 O B 9 (13) : .>8 L J M C 39 . 

19 L T 378 : 17 W R (Eng) 76, Grant v. 

Oxford Local Board. (Boat Club possess- 
ed of barge— In absence of exclusive occu- 
pation, no rateability.) /T-,t 3 \ 

7. (’49) 36 AIR 1949 Mad 140 (250) (DB), 
Venugopala y. Thirunavukkarasu. J Agree- 
ment of rent in respect of yield of cocoa- 
nut trecs—Defendant given right to enjoy 
toddy yield and right to enter upon land 
for the purpose — Right to tap cocoanut 
trees and obuin toddy was immovable 
property — ^fendant held lessee of such 

right as his right was exclusive.) 

(’47) 34 AIR 1947 Bom 241 (246) : ILR 
(1947) Bom 94 (DB), Vithoba Baleaji v. 
Shela^r Municipality. {Where the land 
in qiwiUon had been ^ven to the plain- 


tiffs “for residential purposes,” it was held 
to be a lease. In sucli a case condition 
that the land was to be vacated wlienever 
needed without notice, conflktmg as it 
docs with delini.ion of lease in S. 105 
should be regarded as something superadd- 
ed and not an essential part of the con- 
tract of lease.) 

(’47) 34 AIR 1947 Cal 236 (238) : 227 Ind 
Cas 38 O. C. Ganguli v. Kamalpat 
IFacl that monthly sum for occupation or 
term is fixed, or fact that grantee accepts 
liability for taxes of prcmi'-cs. is not 
decisive — But fact that under the inurn- 
ment grantee permits grantor use of por- 
tion of property is decisive that it is a 
lease. 1 

(’45) 32 AIR 1945 Pat 200 (202) : 23 Pat 
931 (DB), Manbhum District Board v. 
B. N. Railway Co. I Government acquir- 
ing property under Land Acquisition Act 
and making it over on payment to Rail- 
pay Company for user and enjoyment dur- 
ing term of coni ract— Transaction held 
lease and not license.] 

(’30) 17 AIR 1930 Bom 165 (166) : 126 
Ind Cas 872 (DB), Sherif Dadumiyajt v. 
Emperor. (Occupation of municipal 
stables.) 

(1911) 2 K B 195 (212) ; 80 L J K B 778 
: 104 L T 676, Young v. Liverpool /Issess- 
ment-Commiltee. (Premises granted for 
the purpose of a bonded warehouse.) 

(’12) 16 Ind Cas 705 (707) (DB) (Cal). 
Mahipal Singh v. Lalji Singh. (Lease of 
ahar or reserveir for water. 

(’35) 22 AIR 1935 Cal 638 (638) : 159 Ind 
Cas 235, Bir Bikram Kishor Manikya v. 
Amanaddin. (Lease of a tank for rearing 
and preserving fish — Exclusive right of 
khas possession given to transferee — Docu- 
ment is a lease and not licence.) 

8. (1877) 2 App Cas 262 (276) : 46 LJ 
M C 273 :36 L T 595 : 25 W R (Eng) 
3^, Cory v. Bristow. (Permission to lay 
down moorings in the bed of river Thames 
— Held, the grantees were in exclusive pos- 
session so as to be liable to poor rate.) 

(’82) 1882 All W N 100 (100) (DB). Mul- 
.chaiid v, Gardner. (Government land held 
by respondent at pleasure of the Govern- 
ment.) 

’(47) 34 AIR 1947 Bom 241 (247) : ILR 
(1947) Bom 94 (DB), Vithoba Babaji v. 
SholapuT Municipality. [(Condition that 
lessee to quit without notice, is condition 
superadded and not essential part of con- 
tract of lease.) 

9. See cases in foot-note (3). 
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This only means that the rij^ht of exclusive possession is f}rima facte a test of a 

that where such ri|ht exists, it will be deemed to be a lease, there 

is sufficient reason to hold that only a personal right and not an interest m tile 


property was intended to be granted. 

In cases falling under the fourth class, the absence of an intention to ^nt 
an interest in the property may be gathered from the facts of the case, inus, 
where there is an agreement to grant a lease coupled with a permission to occupy 
the property in the meanwhile, the permission clearly does not create an interest in 
the property and so is not a Iease.'« Similarly, it has been held that where a ^ter- 
ing contract is given to a person and he' is granted under the contract, the right to 
use certain rooms on the premises where the catering is to be done,such right is 
only a licence and not a lease.^^ So also, agricultural raiyats occupying house 
sites on the village abadt are only a kind of licensees and not lessees.'^ For other 
instances, see the undermentioned decisions.^® 

English decisions as to who is an occupier of property for purposes 
of rates, franchise, etc., illustrate typically the difference between a lessee and a 
mere licensee. An " occupier*’ may be treated as being in the position of a lessee. 


(See also Note 15.) 

15. Occupation as lodger._The question whether a person who 
occupies rooms in a building is a lodger or an occupying tenant, pnerally anses 
under the English law in cases relating to rates and franchise. If he is treated as 
a lodger, he is a licensee. If he is held to be an occupying tenant, he is a les^e. 

The reason why a lodger is not a lessee but only a licensee is that he is not 
entitled to exclusive occupation. Though he is entitled to the exclusive use of 
certain rooms, the circumstances of his occupation show that for purposes of 
management, etc., the landlord retains control and possession of the property and 
that the lodger has only the use of the rooms.'^ 


id. (’36) 23 AIR 1936 Pat 372 (377) : 15 
Pat 460 : 163 Ind Cas 501 (DB), Kuch- 
war Lime and Stone Co. Ltd. v. Secy, of 
State. (Lessee of a mine allowing the pro- 
spective assignee to work the mine pending 
the grant of consent by his lessor to the 
transfer — Assignee is licensee.) 

[See also (’25) 12 AIR 1925 C:al 370 ( 372) 

: 82 Ind Cas 949, Sabdi Bepari v. Budhai. 
(Deed held lease and not amaldari.)] 

Also see Note 4. 

11. (’1863) 8L T 699 ( 699) : 32 J L M C 
245 : 11 W R (Eng) 960, Reg v. Morrish. 
(Grant of a space for a refreshment-stall 
in the International Exhibition.) 

(1904) 1 K B 713 (718, 719), Frank Warr 
& Co. Ltd. V. London County Council. 
(Grant of exclusive right to supply re- 
freshments in a theatre with permission 
to use the refreshment rooms in theatre 
for that purpose.) 

(1901) 85 L T 650 (652) : 50 W R (Eng) 
358 : 18 T L R 169, Edwards v. Barring- 
ton. (Grant of exclusive right to use re- 
freshment rooms in a theatre. Affirm- 
ing (1901) 83 L T 548. ) 

12. (’27) 14 AIR 1927 All 720 (721) : 105 
Ind Cas 878; Sheoraj Singh v. Kunj Be- 
kari. 

[See (’16) 2 AIR 1915 All 35 (38) : 37 All 
144 : 26 Ind Cas 446 (DB), Abdul Haq 
V. Datti Lai. (In this case, certain 
butchers who had been given building 


sites were held to be lessees holding un- 
der building leases.)] 

13. (’18) 5 AIR 1918 Nag 180 (180) : 48 
Ind Cas 723, Madhusudan Das v. Bissuji. 
(Medical adviser allowed- to occupy 
house free of rent.) 

(’10) 8 Ind Cas 793 (793) (DB) (Cal), 
Sumomoyee Pesltokar v. Chunder Kumar. 
(Defendant allowed to occupy house 
without paying rent.) 

(’93) 16 Mad 97 (97) (DB), Athakutti v. 
Govinda. (Blacksmith permitted by the 
mirasdars of a village to occupy a certain 
house site in the village, on condition of 
doing work.) 

(’36) 23 AIR 1936 Pat 362 (368) : 163 
Ind Cas 525 (DB), B. N. W. Rly. Co. 
Ltd. y. Janki Prosed. (Rights to culti- 
vate castor seeds on a plot of land.) 

(’34) 21 AIR 1934 Rang 291 (292) : 151 
Ind Cas 971, Ma Gyi v. Maung Tet. 
(The owner invited certain persons to 
live with him as his wife was sick — 
They continued to live with him after her 
death — Held, they entered with leave and 
licence of owner.) 

[See (’12) 15 Oudh Cas 91 (94) : 15 Ind 
Cas 385 (386) (DB), AH Muhammad 

Khan v. Chhedan. (Grove-holder is at 
least a licensee.)! 

Section 1(B Note 15 

1. (1868) 3 Q B 350 (357) : 37 LJMC 73 
: 18 D T 601 : 16 W R (Eng) 1059, 
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The question, whether a person is in the position of a lodger or a tenant, 
thus depends on whether he is entitled to exclusive possession of his rooms or not. 
This depends on the facts and circumstances of each case. In Bnidley v. Baylis- 
Jessel, M. R., observed as follows: 

** I have been quite unable, so far as I am concerned, to frame an exhaustive 
definition (as to when a man may be said to occupy as an occupying tenant 

and when he is merely a lodger) Some Judges have tried to do so, and, 

in my opinion, they have failed; and I think it wiser and safer to say that the 
question whether a man is a lodger, or whether he is an occupying tenant, 
must depend on the circumstances of each case.” 

The mere fact that the landlord lives on the premises will not be sufficient 
to hold that a person occupying rooms in the house is only a lodger and not a 
tenant.* See the undermentioned decisions'* as to when the possession of such a 
person can be said to be exclusive and when not. 


16. Occupation as tenant or servant.— Where a servant (or agent) 
■of the owner occupies property on his behalf the occupation is in law that of the 
owner himself and so there is no lease.* There is neither a right to exclusive pos- 
session nor an interest in the property in such a case. Where a servant’s occupation 
or residence in a house belonging to his master is required for the purpose of the 
service such occupation is on the master’s account. Hence, in such a case, the 
servant is not a tenant.^ Where such residence or occupation is not required for 


Watkins v. Miltonnext Gravesend Over- 
seers. (The lodger is merely the inmate.) 

(1906) 1 K B 60 ( 67, 68, 70) : 75 L J K 

^ B310 : Vl T 76 : 54 W R (Eng) 225. 
Kent v. Fittal. (To entitle a person to 
the franchise in respect of the occupation 
of part of a house, he must show that 
he occupies it separately— If another 

person is really in control of that part o! 
the house the person living m it has not 
a separate occupation within the rnean- 
ing of the Parliamentary and Munnnpal 
Registration Act, 1878 ( 41 \hct c. 

26) • his occupation is on behalf ot 

landlord and he is a lodger- On 
hand if by agreement with his landlord 
hi has an independent occupation which 
Uie landlord cannot control occupatio 
is that of a tenant, and entitles him to 
the franchise as an inhabitant (Kcupier- 
In such cases the vital question is that ol 
control by the landlord.) 

2 (1881) 8 Q B D 195 (219) : 51 LJQB 
1^ : 46 L T 253 : 30 W R (Eng) 823. 

3 (1906) 1 K B 60 (67) : 75 UQB 310 : 

94 LT 76 WR 225. Kent v. Fittal. 

4 (’42) 29 AIR 1942 Rang 11 (12) : 198 
*Ind Cas 678 (DB), U DJutmmalhetm v. 

V Nyancketara ^A constrfeting a 
building on land of B with his consent 
with the intention that it would be used 
as study hall by C -Held, result of puU- 
ing C into possession was not to give him 
any right in the property— He was not a U*- 
nant but a mere licensee.) 


'(1871) L R 7 Q B 90 (97) : 41 L J MC 
30 : 25LT696 : 20WR (Eng) 179. 
JUg. V. Georgess Assessment Cwnmittee. 
•(One criterion is whether the landlord re- 


tains the control of the outer door and 
has shown by his retaining the control of 
the outer door that he has the control of 
the whole of the premises.) 

(1881) 8 Q B D' 195 (216-221) : 51 LJQB 
183 : 46 L T 253 ; 30 W R (Eng) 823. 
Bradley v. Baylis. (The fact that the 
landlord does not reside personally but 
has re-sident servants who occupy on his 
behalf part of the house is enough to 
hold that the landlord is in possession.) 

Section 105 Note 15 

1. (1810) 11 R R 605 ( 607) : 2 Taunt 

339 : 2 1.each 1015 : Russ &Ry 185, Rexw. 
Stock. 

2. (’48) 35 AIR 1948 Cal 8 (10) : 229 Ind 
Cas 495 (DB), Governor General oj India 
V. Calcutta Corporation. 

(1875) L R 10 Q B 422 (429) : 44 LJMC 
114 : 32 L T 859 : 23 W R (Eng) 745. 
Smith V. Se shill. (Occupation whether 
as a tenant or servant — Hughes v. Over- 
seers of Chatham, 5 M & G 54 and Dob- 
son V. Jones, 5 M & G 112 establish the 
correct principles— Where the occupation 
is necessary for the performance of ser- 
vices, and the occupier is required to re- 
side in the house in order to perform 
those services, the occupation being stri- 
ctly ancillary to the performance of the 
duties, which the occupier has to perform, 
the occupation is that of a serv'ant- 
" Required ” means more than the master 
saying "You must reside in one of my 
houses, if you come into my service”- 
The residence must be ancillary and ne- 
cessary to the performance of the servant’s 
duties : and unless he is requird for 
that purpose to reside in the house and 
not merely as an arbitrary regulation cn 
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the purpose of the service, the servant is not prevented from holding as a tenant.® 
But it does not necessarily follow that he holds only as a tenant.^ The question is 
one of intention of the parties in each case. 


This section recognises service as a form of rent. So, a lease in considera- 
tion of service to be rendered is valid. A ser\'ant, therefore, who is allowed to 
occupy the master’s property in lieu of remuneration or as part remuneration for 
his service, may be a tenant. But it is not necessary that he should be one. The 
question depends on whether the right of exclusive possession is granted and 
whether an intention to create an interest in the property exists.® If these ele- 
ments are present the servant will be a tenant and not a mere licensee,® though the 
occupation is to end on the termination of the service.^ But if these elements are 


tlie part of the master, he is not prevent- 
ed from occupying as a tenant.) 

(1865) L R 1 Q B 72 (75) : 35 LJMC 74 
: 148 R R 774 : 13 L T (N s) 364 : 
14 W R (Eng) 81, R. v. Spurrell. (The 
queslion whetJier the occupation is sub- 
servient and necessary to the service; if 
it is, the occupation is that of the mas- 
ter.) 

3. ( ’48) 35 AIR 1948 Cal 8 (9) :229 Ind Cas 
495 (DB), Governor-General of India v. 
Calcutta Corporation. (Where ocepation 
is allowed to a serv^ant in part remunera- 
tion of his service and is. not related to 
the performance of the service the occu- 
pier is in the position of a tenant. To 
constitute the occupation of a servant it 
is not necessary to prove that the service 
could not be performed at all if the ser- 
v^t resided elsewhere. But the mere fact 
that it is convenient to both parties that 
the servant should occupy a particular 
house and that he is put in possession of 
it for that reason does not prevent the 
servant from being a tenant, unless he is 
required to occupy the house for the be- 
tter performance of his duties though his 
-residence is not necessarj' for the purpose 
or unless his residence is necessary for 
the performance of his duties, though not 
specifically required: AIR 1944 P C 42 
71 Ind App 31 : ILR (1944) Kar (PC) 
206 : ILR (1944) 2 Cal 150 (PC) Foil. 
Government creating quarters for emplo- 
yees of Gun and Shell Factory — Quarters 
not exclusive — (Outsiders also allowed — 
Residence not compulsory for employees 
— Held, in all the circumstances of the 
case, that the residence of the workmen 
in the Government quarters was as ten- 
ants and premises were “let out” to them 
wthin S. 127, Cal. Municipal Act.) 

(1875) L R 10 Q B 422 (429) : 44 LJMC 
114 : 32 L T 859 ; 23 W R (Eng) 745, 
Smith V. Seghill. 

(1904) 1 K B 84 (86)‘ : 73 LJICB 13 : 89 
L T 724 : 52 W R (Eng) 140, Dover v. 
Prosser. (Schoolmaster permitted but 
not required by his employers to live in 
certain house so long as he continued to 
hold the appointment of schoolmaster — 
Held that the schoolmaster did not 


occupy the house by virtue of his employ- 
ment — He was not required to reside in 
the house and the nature of his duties did 
not necessitate his residing there.) 

4. See (1865) L R 1 Q B 72 (75) : 35 
L J M C 74 : 148 R R 774 : 13 L T 
(N s) 364_^ : 14 W R (Eng) 81, R. v. 
Spurrell. ""(The observ'ation suggesting 
the contrary in this case is too broad.) 

(’02) 15 C P L R 42 (43, 45), Bandhu 
Ganda v. Balrarn. (NOTE. — In this case 
the rule in English law is stated to be 
that if the residence of the servant on the 
property is not necessary for the purpose 
of the service and is merely permitted by 
the employer by way of remuneration, an 
interest in the property is created and 
there is a tenancy — ^This is too broad a 
statement.) 


— I N 

deo, Gharpure v. Ganu Kunabi. (Sup- 
pose a landlord A says to B, T let you 
my field for Rs. 30 a year in tenancy, and 
I agree that you shall not pay me any 
rent in cash, while you work as my agent* 
—Here if B accepU, a clear contract of 
tenan^ is created, whether B serves A or 
not— If B Jd not serve he would be lia- 
ble to pay Rs. 30 as rent — But supposed 

^ ^ engage you as my .servant on 
Ks. 30 a year and instead of paying you 
Rs. oO in cash I allow you to take the 
produce of my sir land’— Here there is no 
intention to enter into a contract of ten- 
ancy and if B put an end to the special 
contract of service, there is no other basis 

upon which he would be liable to pay 
renL ) ' 

^ r ^ : 72 Ind 

Cas 1012, Manoharlal v. Ramratan. 

6. (’02) 15 C P L R 42 (43, 45), Bandhu 
Gmda v. Bair am. (Private servant allow- 
ed to cultivate occupancy land in lieu of 
remuneration — Held, he was a tenant.) 

R 10 Q B 422 (429) : 44 LJ 
MC 114 : 32 L T 859 : 23 W R (Eng) 
745, Smith V. Seghill. ^ ^ 

® 84 (86) : 73 LJKB 13 : 89' 
L T 724 : 52 W R (Eng) 140, Dover v- 
Prosser. 
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not present, the servant (or agent) will not be a tenant but only a licensee.® 

Where an agreement is made between A and B that B should cultivate A’s 
land and as his remuneration take a share of the share of the crops and there is no 
intention to grant B an interest in the land, the agreement is not a lease but a 
licence.® 


17. Market rights. Applying the general tests laid down in Note 14, 

if the grant of a right to hold a fair or a hat or a market on a piece of 
land gives the grantee the right of exclusive occupation of the land and there is no 
sufficient reason to hold that only a personal right and not an interest in the pro- 
perty was intended to be granted, the grant will amount to a lease. The under- 
mentioned decisions fall under this principle.^ But where the right of exclusive- 
occupation is not given, the grant will only be a licence and not a lease.^ Whether 
an exclusive right of occupation is given or not must be judged from the faas and 
circumstances of each case. 


Persons who are allowed to sell articles in a market or on a road are not 
lessees but only licensees, because they are not entitled to an exclusive right of 
occupation of any particular spot.* 

A person, to whom has been granted the right to collect licence fees from 
persons selling goods in the municipal market, is not a lessee but only a licensee.* 

18. Agreement for cultivation of land, if lease. — An agreement 
for the cultivation of land under which a person is to cultivate another s land^ and 
the two are to share the produce in certain proportions may be a lease if there is^ an 
intention to transfer an interest in the property. But if there is no such intention 
such agreement cannot create a lease. The matter is one purely of construction in 
each case.i If there is no intention to transfer an interest in the property, the right 
will be a licence. See Note 13. 


19. Possession under void lease— Effect. — A void lease can 
confer no title to possession. If the intended lessee enters into possession the 
property under a void lease he thereby does not get any interest in the property. 
The personal agreement impUed in a void lease is not by itself a good^defence m 


S. (’05) 3 Nag L R 185 (191, 192), Wasu- 
deo Charpuje v. Canu Kunabu (Agent 
appointed to carry on duties of mokaddam 
in village allowed to appropriate usufruct 
of a particular as his remuneration — No 
l63S6» ) 

(’88) 1 C P L R 182 (185), Lola Lachman 
V. Hariram. (Person engaged as mukht- 
yar and given land rent-free in lieu of 
salary so long as the agency subsisted — 
Such a person is not a tenant.) 

(’92) 16 Mad 97 (97) (DB), Athakutti v. 
Covinda. (Person permitted to occupy a 
house site without payment of rent so 
long as he did blackmith’s work for the 
grantor — Held, licensee and not tenant.) 

9. (’ll) 11 Ind Cas 32 (32) (Cal), Biroj 
Mohammad v. Mohabut Maham/med. 

Section 105 Note 17 

1. (’30) 17 AIR 1930 Cal 739 (742, 743) ; 
67 Cal 655 : 129 Ind Cas 177 (DB), 
Secy, of State v. Bhupal Chandra. 

(’29) 16 AIR 1929 Cal 197 (199, 200,201) 
11 . 55 Cal 1328 : 115 Ind Cas 185 (DB), 

'■i^eey. of State v. Salt Prasad. 

r40) 27 AIR 1940 Cai 89 (91) : ILR 


(1939) 2 Cal 254 : 186 Ind Cas 625, 
Anwarali v. Jaminilal Roy. (Exclusive 
right to sell fish or let out the land to 
others for selling fish.) 

2. (’08 ) 35 Cal 82 (93, 100) : 6 CalLJour 
342 (FB), Secy, of Slate v. Karunakanta. 
(Zamindar granting right to hold fair on 
land in the possession of tenants.) 

3. (’35) 22 AIR 1935 Pat 184 (185) : 154 
Ind Cas 877, Aliar Kunjra v.Hazarimull- 

(’28) 15 AIR 1928 Oudh 99 (100, 101) : 3 
Luck 282 : 106 Ind Cas 491, Ram Lai v. 
Badal Khan. 

(’08) 35 Cal 82 (89, 91. 99, 100) : 66 CalL 
Jour 342 (FB), Secy, of Slate v. Karuna- 
kanta. (Persons attending a fair with a 
view to sell various articles of merchan- 
dise and who either occupy or set up 
stalls are not lessees.) 

4. (’35) 22 AIR 1935 Pat 184 (185) : 154 
Ind CsLS 877, Aliarkunjra v. Hazarimull. 

Section 105 Note 18 

1. (’20) 7 AIR 1920Cal548 (549) : 58 Ind 
Cas 9S9 {iyB),B7ahmamoyee Barmani v. 
Munsur. (No lease. AIR 1919 Cal 14 
reversed.) 

(’19) 6 AIR 1919 Cal 264 (265) : 50 Ind 
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a suit for possession against the lessee by the lessor.^ The reason is that a suit for 
ejectment is one based on title and only a ground o/ title can be a good defence 
to such a suit. A merely persomd right cannot be a good defence to such a suit. 

The mere fact that an owner sues for possession on the allegation that the 
defendant is his tenant (whose tenancy has expired) and it is found that the alleg- 
ed tenancy is void or that the lease-deed is inadmissible in evidence does not dis- 
entitle the plaintiff to a decree for possession where he is otherwise entitled to such 
decree. - 

A lessee in possession may, however, be entitled to sue for specific perfor- 
mance of the contract to grant a lease which is implicit in the void lease.® Even 
where such a contract is required to be, but has not been, registered, S. 27A of the 
Specific Relief Act confers on the lessee the right of suing for specific performance. 

Besides this, a lessee in possession may also be entitled to resist the suit for 
possession by the lessor on the ground of part performance under S. 53A if the 
conditions contemplated by that section exist."* 

The lessee may, also be entitled to resist the lessor’s suit on equitable grounds, 
such as estoppel, etc. For a discussion of these principles, see Notes 12, 20 and 55. 

It may be noted here that the English doctrine of part performance or the 
principle of equity laid down in Vanish v. Eonsdale^^^ has no application to cases 
under this Act. Section 53A differs from the English doarine of part performance 
in many respects. See Notes on section 53A. 

Notwithstanding the invalidity of the lease, the tenant in possession will 
have a good title except] against the true owner on the well-known principle that 
possession is a good title against the whole world except the true owner.= 

A lessee in possession under a void lease will also be in the position of a 
licensee*' and not a mere trespasser if the lease has been granted by the true owner 
and the lessee has entered with the owner’s consent. As to the rights of a licensee 
in possession, see Note 13. ' 

A person who has entered under a void lease is not liable for rentJ But he 
may be liable for compensation for use and occupation.* He will not be liable for 

Cas 285 (D3). Pokan Sheikk v. Rajni 
Kama!. (No lease.) 

Section 105 Note 19 

1. (1903) 1 K B 577 (580) : 72 LJKB 103 
: 88 L T 46 : 51 W R (Eng) 343, 

Zimbler v. Abrahams. 

(’05) 29 Bom 580 (606) : 7 Bom L R 27 

(DB), Municipal Corporations. Secretary 
of State. 

IBut see (’30) 17 AIR 1980 All 678 (681) : 

130 I. C. 8 (DB), Safdar AH v. Ambtka 
Prasad. (Unregistered lease — Indepen- 
dent collateral agreement not to eject for 
a certain period is good defence to suit 
for ejectment. NOXE.-^ubmitted wrong.) ] 

2. (’04) 27 All 190 (191) : 1904 All W N 
212 (DB), Beni v. Puran Das. 

(’38) 25 AIR 19S8 All 32 (33) : 172 Ind. 

Cas 973, Mirza Md. Hasan v. Buddhu. 

3. (’36) 23 AIR 1936 Bom 246 (248, 249) 

: 163 Ind Cas 579, Chandulal v. Keshav- 
Ud. (AIR 1931 P C 79 : 58 Cal 1235 : 

58 Ind App 91 (PC) relied on.) 

4. (’37) 24 AIR 1987 All 10 (12) : ILR 
(1937) All 312 : 166 Ind Cas 812 (DB), 

Shyam Sundar Lai v. Din Shah. 

4a, (1882) 21 Ch D 9 (15) : 31 WR (Eng) 

109 : 52 L J Ch 2 : 46 L T 858. 


5. See Salmond, Jurisprudence, 9th Edn., 
1937 page 364. See also A. I. R. Com- 
mentaries on the Limitation Act, 2nd 
(1942) Edn., Arts. 142 & 144, Note 4. 

[But sec (’25) 12 AIR 1925 Cal 1225 
(1226) : 89 Ind Cas 180 (DB), ^^<27 
Mamud MondaJ v. Paomocha Sarkar. 
(Submitted not correct.)] 

6. (’16) 3 AIR 1916 All 219 (220) : 38 AU 
178 : 32 Ind Cas 346 (DB), BasdeoRai 
V. Dtuarka Ram. 

[See also (’15) 2 AIR 1915 AU 56 (57) : 
37 All 91 : 26 Ind Cas 445 (DB), Ras 
Behari Lai v. Akhai Kunuiar. (Possess- 
ion under unregistered pft,)) 

[But see (’15) 2 AIR 1915 Oudh 165 (166) 

: 30 Ind <1^ 258, Rom Sarup v. Suraj 
Din. (A perpetual lessee though he can- 
not be so treated owing to the lease 
having been subsequently found to be 
invalid owing to want of registration, may 
yet be treated as a tenant at will.)) 

7. (’39) 26 AIR 1939 Lah 162 (163), Mt. 
Malan v. Dayal Singh. 

8. (’42) 29 AIR 1942 Oudh 93 (95) : 17 

Luck 205 : 196 Ind Cas 237 (DB), 

Thakur v. Jagdambika Pratap Nojain 
Singh. 
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mesne profits where the lease has been granted by the true owner and the lessee has 
been let into possession by such owner. Because in such a case possession will not 
be wrongftd. But where the invalidity of the lease is due to its having been grant- 
ed by a person not entitled to the property, the lessee will be liable for mesne 
profits.® In some cases, the lessee may be liable for the amount payable as rent 
under the void lease, as damages for breach of contract, when such contract is pro- 
vable under the law.^® 

Notwithstanding the invalidity of the lease, the possession of the property 
• coupled with the payment and acceptance of rent and other circumstances may be 
sufficient to establish by implication a contract of tenancy between the parties.^' 

(See also Note 8.) . r • i 

The intended tenant may also prescribe by adverse possession tor a title to a 


tenancy. See Note 82. 

Registration. . 

Where there is an instrument which fulfils the definition or a lease either 

under the Registration Act or this Act and is compulsorily registrable but is not re- 
gistered it will not be admissible in evidence (under S. 49 of the Registration Act) 
to prove the lease or the terms of the lease. But such instrument may be admissible 
in evidence in a suit for specific performance of the contract to grant a lease or 
for the purposes of S. 53A of this Act. Such an instrument will also be admissible 
in evidence to prove any collateral transaction which does not require to be regis- 
tered. Thus, the instrument may be admissible in evidence to pio\e the nature of 
the lessee’s possession and to show that it is not under any claim of ownershy.^- 
The matter sought to be proved must be distinct from the transaction embodied in 
the instrument, and must not require registration. Thus, in the above instance, 
the giving of possession to the lessee would be a transaction distinct from the grant- 
ing of tl^ leie (which would be complete by the execution of the instrument of 

Q 7>iHh’”ra<5 2 ^ "(SOOrTDB). Mt. Devastanam. (Per Krislinaswami Iyer,J. 

W V Nlli BakhlK -'Ihe question depends on the existence 

♦ MnH 05 tl06^ • 8 Ind Cas 668 of consideration.) 

(673) (FB) Aiam Sahib v. Meenatchi U. (’25) 12 AIR 1925 Cal 1225 (1226) : 


Devastanam. (Per Krishnaswmi Aiyer, J.) 

('32) 19 AIR 1932 Sind 60 (61) : 25 Sind 
L R 451 : 137 Ind Cas 136 (DB),iCod«- 
lal V. Behatilal. 

('29) 16 AIR 1929 All 831 (832) (DB), 
Bail Nath v. Kundan Lai. (Unregistered 
sarkhat (lease) would be admissible to 
prove damages for use and occupation.) 

('38) 25 AIR 1938 Mad 746 (748) : 182 
Ind Cas 299, Md. Roivther v. Tinnevelly 
Municipality' 

(’12) 36 Bom 500 (503, 504) : 15 Ind Cas 
830 (831) (DB), Ramchandra v. Tama. 
(Suit for rent — Lease invalid for want 
of registration — Lessee (defendant) ad- 
mitting tenancy — Compensation for um 
and occupation may be decreed and if 
the rent mentioned in the lease deed is 
not excessive may be awarded at that 
rate.) 

Also see Note 70, S. 107 Note 7 and Section 
108 (I) Note 12. 

•9. ('ll) 11 Ind Cas 381 (DB) (Mad), 
Daksknamurti Pillai v. Subbu Jyer. 

10. (’09) 12 Oudh Ca& 140 (143) : 2 Ind 
Cas 920 (922) (DB), Udit Naray an Singh 
V. Rompal Singh. (He is also liable to 
pay interest.) 

<T2) 35 Mad 95 (106) : 8 Ind Cas 668 
(673) (FB), Ajan Sahib v. Meenatcht 


89 Ind Cas 180 (DB), Year Mamud 
Mondal v. Paomocha Sarkar. (A ten- 
ancy can be proved othenivise than by 
the written lease.) 

(’16) 3 AIR 1916 Cal 664 (664) : 29 Ind 
Cas 502 (DB), Kartik Mandal v. Bama 
Charan Mandal. (Such tenancy is con- 
fined to the portion actually in possession 
of the tenant and will not cover the en- 
tire property attempted to be demised.) 

(■25) 12 AIR 1925 Cal 1171 (1172, 1173) 

: 90 Ind Cas 98 (DB), Ramchandra 
Agarwala v. Syameswari Dasya, (Pos- 
session taken under unregistered lease for 
a term of years— Tenants are only ten- 
ants at will.) 

(’28) 15 AIR 1928 Cal 376 (377) : 116 Ind 
Cas 155, Rai ChuranPalv.Jadu Nath Pal. 

(’31) 130 Ind Cas 14 (15) (DB) (All>. 
Qadir Khan v. Kesho Das. 

(’03) 7 Cal W N 90 (93) (DB), Lola 
Majlis Sahai v. Mt. Narain Bihi. 

[S«e also (’30) 17 AIR 1930 All 678 (681) 
: 130 Ind Cas 8 (DB), Sajdar AH w 
Ambika Prasad. (In this case, an in- 
dependent collateral agreement not to eject 
for a certain period was held to be good 
defence in a suit for ejection.)! 

12. (’38) 25 AIR 1938 All 32 (34) : 172 Ind 
Cad 973, Mhea Md. Hasan v. Bhuddhu. 
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leased’®), and would not require registration. The intention of the parties in giv- 
ing and taking possession would thus relate to a collateral matter not requiring 
registration. Sunilarly, an itnlepef/de/tt oral agreement of lease may be proved by 
the unregistered instrument.*^ So also, the rent fixed in the unregistered instru- 
ment may be referred to for determining what would be fair and reasonable com- 
pensation for use and occupation.** But where the agreement between the parties 
as to the letting is contained in the instrument and there is no independent contract 
of letting, it is not open to the parties to fall back upon the original agreement, if 
it is found that the instrument is not admissible in evidence.^* For other instances 
see the cases noted below.*® 


Sec also section 107, Note 7. 

20. Who can grant a lease. — Section 7 shows that the follow- 
ing conditions are necessary to entitle a person to transfer property — 

( 1 ) he must be the owner of the property or must be authorised to 
transfer such property; 

(2) he must be competent to contract; 

(3) he can transfer only in the circumstances, to the extent and in the 
manner allowed and prescribed by any law for the time being in 
force. 

The above principles are applicable to leases also as they are transfers of 
property. Thus, a person who is neither the owner of property nor authorised to 
transfer it cannot grant a lease of it.^ (See also Note 21.) On the same prin- 


(’31) 130 Ind Cas 14 (15) (DB) (AU), 
Qadir Khan v. Kesho Das. 

12a. See Section 107 which shows that where 
registration is required delivery of p^- 
session is not necessary for the completion 

13. CIO) 6 ind Cas 201 (202. 203) (DB) 
(Mad), Thambi v. Avayambal. 

('39) 26 AIR 1939 Lah 423 (425) : ILR 
(1940) Lah 70 (DB), Taj Din v. Abdul 
Rahim. (Oral lease accompanied by pos- 
session — Unregistered rent-deed can be us- 
ed as corroborative piece of evidence.) 

(’30) 17 AIR 1930 All 678 (680) : 130 Ind 
Cas 8 (DB), Safdar Ali v. Atnbika Pra- 
sad. (Independent agreement not to eject 
for a certain period held proved.) 

14. C32) 19 AIR 1932 Sind 60 (61) : 25 
Sind L R 451 : 137 Ind C:::as 136 (DB), 
Kodulal v. Beharilal. 

(’12) 36 Bom 500 ( 504) : 15 Ind Cas 830 
(831) (DB), Kanichandra v. Tama. 

15. (’22) ^ Ind Cas 904 (905) (Lah),Fim 
oj Karim Bakksh Taej-ud-din v. Natha 

16. (’86) 1886 Pun Re No. 68, p. 144 (150) 
(DB), Mrs. Martha Pool v. Secretary of 
State for India. (Lease of furnished build- 
ing— No separate lease as to furniture and 
no separate agreement to keep furniture in 
good repair— Lease inadmissible in evi- 
dence for w'ant of registration— Lessor 
cannot recover damages for breach of co- 
venant to be answerable for loss or damage 
to fumitur^ 

('55) 19 AIR 1932 Cal 83 (84) : 59 Cal 

^ i Haran 

Chandra v.Kah Prasanna. (L^^ deed 

not admissible to prove permission to erect 


permanent structures where there is no 
independent and separate permission apart 
from the imregistered instrument.) 

Section 105 Note 20 

1. (’43) 30 AIR 1943 All 82 (83) : 205 
Ind Cas 76, Ugar Sen Jain v. Tirbhuwan 
Narain. (When nazul is entrusted to 
the management of Municipal Board the 
transfer of management confers no pro- 
prietary right in property— The lease is 
executed by Municipal Board as agent of 
Government that remains the owner ) 

(’35) 22 AIR 1935 Lah 958 (958) : 16 Lah 
608 : 159 Ind Cas 983 (DB), Ralla Ram 
Dina Nath v. Small Towns Committee 
Chuharkana. (Vesting of public street in 
local body does not make it owner of the soil 
or empower it to grant leases of a public 
street.) 

(’34) 21 AIR 1934 Bom 140 (142) : 151 
Ind Cas 156 (DB), Govindlal Maneklal v, 
Manekehowk Spinning and Weaving Mills 
Co. (Person whose land has been com- 
pulsorily acquired by the Government 
cannot grant lease thereof.) 

C29) 16 AIR 1929 Rang 184 (185) : 7 
Rang 144 (DB) , Rtissa Engineering 
Works Ltd. V. Wearne Brothers Ltd. 
(Agreement by C to grant lease to A— 
A transferring his rights imder the lease 
to B — B entering into possesaon and 
I>aymg rent to C, the lessor directly — No- 
relationship of landlord and tenant is 
created between A and B.) 

[See also (’20) 7 AIR 1920 Nag 205 (206) 

• 5° Cas 36, Ramdin v. Kesho Pro., 
sad. (No third person can set up as ten- 
ant a person who was not ihade a ten- 
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ciple a person cannot grant a lease so as to outlast his own interest in the property. 
Thus, a sub-lease will not be valid after the expiry of the main lease.^'^ So also, a 
tninor not being competent to contract cannot grant a lease. (See Note 22.) The 
third requirement referred to above is a matter depending on the particular pro- 
visions of law that may be applicable in each case. For illustrations of such pro- 
visions reference may be made to the Notes on section 7. 

The requirements set forth above are subject to various equitable principles 
of a general nature. The results of some of these principles may be formulated as 
follows : 


(1) The grantor of a lease cannot dispute its validity on the ground of his 

own want of title to the property. This is apart from any question 
of estoppel under S. 115 of the Evidence Act. So even if the gran- 
tee knew about the want of title of the grantor, the latter will not 
be entitled to dispute the validity of the grant. The principle is 

based on the maxim that no man can take advantage of his own 
wrong.2 

(2) Where the grantor has, by express or implied representation, induced 

the grantee to believe that the facts necessary to make the grant of a 
lease valid exist, and the grantee has accepted the grant under such 
belief, the grantor will be estopped under S. 115 of the Evidence 
Act from denying such facts. But this principle does not apply to 
representations as to competency to contract,^ Nor does the prin- 
ciple of estoppel apply to a matter of pure law where both parties are 
aware of the material facts, as no estoppel can arise from ignorance 
of law, which both parties must be presumed to know.* 

(3) Under the doctrine known as feeding the grant by estoppel, where a 

person not being entitled to any interest in the property professes to 
grant a lease of it and subsequently acquires an interest in the pro- 
perty, the lease will operate on such interest, For further informa- 
tion on this principle, see the Notes on section 43. 

Unless any such established principle of equity applies to the case, a lease 
which does not satisfy the requirements of S. 7 will be void and no effect, even as 
against the grantor. 

Where a lease has been granted by a trespasser and the owner accepts rent 
from the tenant such acceptance will not amount to a confirmation of the lease. 


ant by the landlord — There is no such 
status known to the tenancy law as be- 
nami tenant.) 

(’ll) 11 Ind Cas 24 (24) (DB) (Mad), 
Pullaya Chetti v. Vedachala Pillai. 
(Defendant not put into possession by 
plaintiff — Payment of rent by defendant to 
plaintiff is onlv prima facie evidence of 
attornment — Notwithstanding payment of 
rent it is open to defendant to show that 
plaintiff’s title is defective.)) 

la. (71) 15 Suth W R 394 (394) (DB), 
Abdul Mannah v. Buroda Kanle. 

(’22) 9 AIR 1922 Pat 429 (430) : 1 Pat 
764 : 77 Ind Cas 929 (DB), Jogendra 
Singh V. Kesho Prasad Singh. 

(1900) 27 Cal 156 (162) : 26 Ind App 216 
(PC), Beni Pershad v. Dudhnath Roy. 

■2. Broom. A Selection of Legal Maxims, 10th 
Edn. 1939, page 192. 

ifSee however ('29) 16 AIR 1929 (2aJ 433 
(436) : 56 Cal 252 : 118 Ind Cas 561, 
Nawab of Murshidahad v. BUas Roy. (In 


this case there was a statutory prohibi- 
tion against a certain Nawab to grant 
a lease for a premium— He granted such a 
lease — It was held that he was not estopp- 
ed from disputing the validity of the 
lease — The decision treats the lessor as 
not competent to contract.) ] 

3. See Pollock and Mulla, Contract Act. 6th 
Edn. 1931, pages 72, 73; ,Woodroffe and 
Ameer Ali, Law of Evidence, 6th Edn. 
1915. page 765. 

4. (’95) 18 Mad 53 (58) : 4 Mad L Jour 
237 (DB), Gurulingaswamy v. Ranuila- 
kshmamma. 

5. (71) 15 Suth W R 394 (394) (DB), 
Abdul Mannah v. Buroda Kant. (Parties 
holding a permanent settlement from 
(jovemment cannot question the validity 
of a mokurruree pottah previously grant- 
ed by themselves when they held the pro- 
perty under a temporary settlement.) 

6. (’03 ) 27 Bom 515 (531, 532): 5 Bom L 
R 274 (DB), Fateksingji v. Bamaanji. 
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Because, in such cases, the lease will be void and incapable of ratificauon or con- 
firmation. The same principle will apply also to cases where a person with a limit- 
ed interest in property grants a lease for a period exceeding his own tenure in the 
property. Thus, where a life-tenant grants a permanent lease, the sub-lease wiU 
be void against the superior landlord after the death of the life-tenant and the land- 
lord cannot ratify it by mere acceptance of rent from the tenant inducted by the 
life-tenant." But in all such cases acceptance of rent by the owner from the person 
inducted on the land may give rise to an inference of a fresh tenancy by impbca- 

tion'^ on the principles discussed in Note 8. . • r u 

A lease by a Hindu widow in excess of her powers is not void after her 

death. It is only voidable by the reversioner who can, at his option, ratify the lease 
or repudiate it.'-' Hence, in such a case the acceptance of rent from the tenant by 
the reversioner will amount to a ratification of the lease by the widow.^o 

Where a Hindu reversioner is entitled to avoid a transfer by a widow he 
need not get the transfer set aside through Court. He can treat it as a nullity and. 
sue for possession. This, however, does not mean that the transfer is void. 
Because, as seen above, he can ratify the transfer, which will not be possible if the 

transfer was void.'’ 

It has been held that a stanamdar in Malabar is entitled to grant a lease for 
a term exceeding his own lifetime so as .to make it binding on his successor provid- 
ed the lease is beneficial to th estate.’^ 


As to leases by minors sec Note 22. As to the power of a mortgagor to 
grant leases, see S. 65A and Notes thereon. 

21. Lease by de facto proprietor. — As section 7 provides, a transfer of 
property can only be made by a person who is entitled to it or who is authorised 
to transfer it. The mere fact that a person is in possession of a certain immovable 
property will not therefore entitle him to grant a lease of the same when he is not 
otherwise entitled to do so.' And a tenant inducted by such a person can be evirt- 
ed by the true owner without notice. But such a lessee will have a good title as 

against persons other than the owner and his privies.® 

The view is sometimes expressed that a person inducted on land as tenant 
by a de facto owner of the property who has no title to it is entitled to the tenancy 
even as against the true owner where both the grantor and grantee have acted in 
good faith.3 The view purports to be based on the ruling of the Calcutta High 


(Lease by unauthorised person — Accept- 
ance of rent will not estop the owner 
from questioning the lease.) 

(’97) 1 Cal W N 142 (DB) , Skeocharan Lai 
v. Purbhoo Dayal. (Lease granted by 
trespasser — Acceptance of rent by owner 
— Lease not binding on purchaser from 
owner. ) 

7. (1900) 27 Cal 156 (162) : 26 Ind App 
216 (I^), Sent Pershad v. Dudhnath Roy. 

(1892) 1892 Bom P J 39 (39) (DB), Bhagu 
v. Byram ji. (A permanent lease of vatan 
land by a Vatandar is not binding beyond 
the life of the lessor and lessee’s possess- 
ion becomes adverse thereeifter.) 

8. (1900) 27 Cal 156 (163) : 26 Ind App 
216 (PC), Beni Pershad v. Dudhnath Roy. 

9. (’98) 25 Cal 1 (8) : 24 Ind App 164 
(PC), Madhu Sttddan v. Rooke. 

(’01) 28 Cal 532 (539) : 5 Cal W N 

279 (D B), Sadat Noik v. Serai Naik. 

(’07) 34 Cal 329 (333) : 34 Ind App 87 
(K]^), Bx'joy Gopal v. Krishna- 

Also see S. Ill, Note 5. 


10. (’98) 25 Cal 1 (8, 9) : 24 Ind App 164 
(F^), Madhu Sudan v. Rooke. 

11. (’07 ) 34 Cal 329 (333) : 34 Ind App 
87 (PC), Bijoy Gopal v. Krishna. 

12. (’21) 8 AIR 1921 Mad 80 (81) : 44 
Mad 509 : 62 Ind Cas 62 (DB), K. Ku- 
ttali V. Ummamma Amma. 

Section 105 Note 21 

1. (’22) 9 AIR 1922 Pat 429 ( 431) : 1 Pat 
764 : 77 Ind Cas 929 (DB), Jogendra 
Singh V. Kesho Prasad. 

(’04) 31 Cal 703 (706) : 8 Cal W N 320' 
(DB), Upendra Narain \ . Pratap Chunder 

{'97) 1 Cal W N 142 (143) (DB), Sheo^ 
Charan Purbhoo Dayal 

2. *(’93) 20 Cal 708 (713) (FB), Binad 
Lai V. Kalu. 

3 (’07) 5 Cal L Jour 9 (14) (FB), Peary 
Mohun V. Rodhika Mohun. 

(T4) 1 AIR 1914 Cal 685 ( 685) :24 Ind 
Cas 434 (DB), Sukumari Ghose v. Hal- 
dhar Mandal. 

(’04) 31 Cal 703 (706) : 8 Cal W N 320 
(DB), Upendra Narainv. Pratap Chunder^ 
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Court in Binad Lai v. Kalu.^ But it is submitted that that ruling does not justify 
any such broad proposition which would so materially reduce the applicability of 
the general principle already stated, namely, that a person cannot confer a title to 
anything to which he himself has no title. The decision merely proceeds or the 
construction of S. 5, Sub-s. (2) of the Bengal Tenancy Act and holds that a person 
let into cultivating possession by a de jacto proprietor without title is a raiyat 
within the meaning of that section. The decision does not support the proposition 
that in every case in which there is a bona fide letting by a trespasser who is in 
possession of an estate without title, the tenancy would be binding on the true 
owner. There is no doubt, a reference in the judgement to the fact of bona fides. 
But this is only by the way and is not the legal ground on which the decision is 
based. 


22. — Lease by or in favour of a minor. — A. lease is a transfer of pro- 
perty and as such is governed by S. 7. Hence, a minor, being a person not compe- 
tent to contract, cannot grant a lease. A lease granted by a minor would be void.^ 
He cannot even ratify it on attaining majority, by acceptance of rent or otherwise.- 
But where the lease has been granted by the guardian of a minor in excess of his 
authority, the lease is not void and the minor can ratily it on attaining majority.^ 
Though a lease by a minor is void, it has been held that the Court has power 
on general principles of equity to require the consideration paid by the lessee to 
be refunded before he is ejected from the property."* 

As seen in Note 8 on S. 7 a transfer of property in favour of a minor is not 
void.*^ But where a lease in favour of a minor contains covenants to be performed 
by him it has been held that th^ lease would be invalid.® 

”(•22) 9 AIR 1922 Pat 429 (431) : 1 Pat t('16) 3 AIR 1916 All 366 (368) : 38 All 
764 : 77 Ind Cas 929 (DB), Jogendra 154 : 35 Ind C:as 23 (DB), Nmain Das 

Singk V. Kesho Prasad. v. Dhania. (Sale — Minor purchaser can 

4. *(’93) 20 Col 708 (712. 713) (FB), (17 sue for possession.) 
dial 45 approved.) (’15) 2 AIR 1915 All 478 (479) ; 38 All 

Section 105 Note 22 02 : 31 Ind Cas 792 (DB), Munni Koer 

1. (’31) 18 AIR 1931 Mad 147 (148, 149) v. Madan Copal. (Sale.) 

: 129 Ind Cas 449, Govinda Kurup v. ( H) 33 All 657 (659) : 11 Ind Cas 20 
Beekku. (The mere fact that the instni- (21) (D-B), Vljat Rai v. Court Shankar. 

ment evidencing the lease has beep ex- (bale by certificated guardian of minor in 

ecuted not by the minor lessor but by the minor — Sale upheld.) 

lessee m^es no difference.) (24) 11 AIR 1924 Lah 611 (612, 613) ; 5 

2. (’31) 18 AIR 1931 Bom 178 (182) : 130 Lah 317 : 82 Ind Cas 96 (DB), Thakur 

Ind Cas 598 (DB), Indian Cotton Co. Lt-i. Bas v. Putli. (Sale in favour of a 

V. Raghunath. (Further, agreement for minor can be enforced especially when the 

renewal of leases in future being a con- consideration for the same has been paid 

tract is void where the lessor is a minor ^d there is no further obligation on the 

while executing the lease.) minor.) 


3. See (12) 13 Ind Cas 606 (607) (DB) 
(Cal), Mohoram Sheikh Chaprashi v. 
Telomuddin Khan. (Lease granted by 
persons acting on beh^f of minor whose 
authority was not questioned by the 
minor.) 

4. (’28) 15 AIR 1928 AH 286 (287) : 108 
Ind Cas 566 (DB), Bisheshar Pathak v. 
Bup Naiain Singh. (Note. — Ss. 64 and 
W, Contract Act, will not apply in sudi 
cases — But relief is given on general prin- 
ciples of equity. 33 All 779 relied on.) 

5. t(’29) 16 AIR 1929 All 604 (605) : 121 

Ind Cas 398 (DB), Zafar Ahsan v. 

Zubaida Khatun. (Mortgage in favour of 
minor — Minor having paid the full consi- 
deration for it he can enforce t^ mort- 


('30) 17 AIR 1930 Mad 425 (426) : 120 Ind 
Cas 77, Subba Reddy v. Guruva Reddy. 
(Sale.) 

(15) 2 AIR 1915 Mad 412 (414) : 37 Mad 
390 : 26 Ind Cas 195 (DB), Munia v.Peru- 
mal. (Sale — Property purchased for mi- 
nor’s benefit by his maternal uncle.) 

t(’19) 6 AIR 1919 Pat 561 (563) : 4 Pat L 
Jour 682 : 52 Ind Cas 338 (DB), Madhab 
Koeri v. Baikuntha. (Mortgage in favour 
of minor — He can enforce mortgage. ) 

6; (’18) 5 AIR 1918 Pat 626 (627) :3 Pat L 
Jour 518 : 46 Ind Cilas 670 (DB), Pramila 
Bali Das v. Jogesher Mandal. 

•(17) 4 AIR 1917 Mad 630 (645) : 40 Mad 
308 : 36 Ind Cas 921 (FB), Raghava 


rage. 30 Cal 539 : 30 Ind App 114 Chariar v. Srinivasa Raghava. 

ed from.) 7. *(’17) 4 AIR 1917 Mad 630 (645) : 40 

(PC), distingushed; 33 Mad 312 dissent- Mad 308 : 36 Ind Cas 921 (FB). 
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The above view proceeds on the ground that in such cases, the coven 
being void under S. 11 of the Contract Act, the lease also would be void 
of consideration. The reasoning will not apply where the lease has been granted 
in consideration of a premium paid in a lump sum and there is no outstanding cove- 
nant to be performed by the lessee. ^ t • «. - 

In Raohavachariar v. Srinivasa Ragbava' Sreenivasa Iyengar, J., points out 

the distinction between cases in which the transfer is in consideration ot ce^^in 
promises or covenants and those in which the property transferred is itself burdened 
with certain liabilities, as for instance, the liability to pay taxes. The transfer in 
favour of a minor would be void in the former case but not in the latter case. 


23. Lease of untransferable property. — A lease being a transfer of 
property, a valid lease implies that the property leased is transferable under the 
law. Section 6 provides that property of any kind may be transferred except as 
otherwise provided by this Act or any other law for the time being in force. If 
therefore a property is not transferable under the law it cannot be leased. Reference 
may be made to S. 6 and the Notes on it as regards the transferability of various 
kinds of property. ’Where a lease covers both transferable and untransferable pro- 
perties but is separable as regards the two kinds of propenies, it will be valid with 
regard to the transferable items. Thus, a lease of temple lands is not wholly in- 
valid simply because the lessee is empowered under the terms of the lease also to 
manage the temple affairs, the transfer of the right of management being clearly 
separable from the lease of the land.' See also Note 20. 

24. Commencement of lease. — Section 5 expressly defines a transfer of 
property as a conveyance of property in present or in future. Hence a lease which 
is to commence at a future date is valid.' But there must be an actual conveyance 
•or present demise and not a mere agreement to convey in future. (See Note 4.) 

Under S. 110 where no day is fixed for the commencement of a lease, it 
commences from the making of the lease.'^ The mere fact that rent is fixed accord- 
ing to the Bengali year does not mean that the tenancy is to commence from the 
beginning of the Bengali year and not the date of the lease.- 
English law. 

(1) Under the English law, the lease ftiust fix a date from which it is to 

begin. This is not necessary under this section. 

(2) Under the English law a lease to commence more than 21 years after 

the date of the instrument is void. There is no such limit under this 

Aa.3 

25. ^'Certain time.” One of the requisites of a valid lease is that it 

must be granted for a certain time express or implied or in perpetuity.' Thus, a 


Section 105 Note23 

1. (’09) 3 Ind Cas 104 (105) (DB) (Mad) 
Ramanathan Chelty v. Lakshman Chelty. 
(19 Mad 211 relied on.) 

Section 105 Note 24 

• 

1. (’30) 17 AIR 1930 Bom 210 (212, 213) 

: 125 Ind Cas 428, Su/ton AH v. Tyeb Pir. 
(Letter stating agreement to take lease for 
five years — Certain sum deposited with 
addressees — Formal agreement to be ex- 
ecuted later on — Letter held to constitute 
present demise and being unregistered held 
inadmissible in evidence.) 

(’13) 18 Ind C:as 496 (497) (DB) (Lah), 
Mihan Khan v. Mohd. Baksh. (A suit for 
specific performance is not necessary in re- 
gard to such a lease.) 


(’25) 12 AIR 1925 Cal 1087 (1093) : 52 Cal 
695 : 91 Ind Cas 320, Ramjoo Mahomed 
V. Haridas Mullick. (5 Ind (ias 38 dissent- 
ed.) 

la. (’44) 31 AIR 1944 Mad 518 (523. 524) 
:ILR (1945) Mad 355 (DB), Raja of 
Vizianagaram. v. Maharaja of Jeypore. 
(Lease not void for uncertainty though it 
does not give date of commencement.) 

2. (’28) 15 AIR 1928 Cal 392 (396) : 55 
Cal 435 : 110 Ind Cas 368 (DB), Dina- 
noth y. Janaki Nath. 

3. Williams and Eastwood, Principles of the 
Law of Real Property, 1933 Edn., page 

Section 105 Note 25 

1. (’05) 29 Bom 580 ( 602, 603) : 7 Bom L 
R 27 (DB), Murdcip^ Corporation v. 



LEASE DEFINED 


[S 105 Is) 25] 


1033 


proxision as to the period of the lease is an cssef/iitil pan of a lease. But the 
period may be express or implied. Further a provision implied by law or usage 
will be suilicient for the purpose.- This follows from S. 106 xvhich provides that 
in the absence of a contract or local law or usage to the contrary- a lease will be 
deemed to be one from year to year or from month to month according lo the pur- 
pose of the lease.-'^ 

A lease, however, need not be for a period which is certahi on the date of 
the lease. It is sufficient if the period is fixed with reference to a future event on 
the happening of which the lease will be determined and the period o! the lease 
will become certain, although on the date of the lease ic may not be possible to say 
when such event xvill happen.-* Thus, the word "certain ’ in the section means 
really certain or capable of being made certain at a future date.’ 

This is quite clear from the ocher provisions of this Chapter. For instance, 
Ss. 106 and 107 refer to leases from year to year. Section lOS, clause (i) refers to 
a lease of uncertain duration." So also S. Ill, clause (b) refers to the period of 
.a lease being limited conditionally by the happening of a certain event. All these 
provisions show that the period of a lease need not be certain on the date oi ilie 
lease. It is sufficient if the period is fixed: (by actual contract or by implication of 
law) in such a xvay that it can be made certain at a future date. 

On this principle a lease for the life-time of the lessee will be a valid lease, 
.because the period of the lease will become certain on the tenant’s death. ' Similarly, 
it has been held that a lease for the duration of the world war of 1914 was vnlid.'= 


Secy, of State. (Uncertainly as to term 
will be fatal to validity of lease.) 

.2. t’78) 3 Cal 698 (699) : 1 Cal L R 577 
(DB), Prosunno Kootnaree v. Shtikh Rut- 
ton. (If there is no express agreement and 
a tenant i.s let into possessioii and pays 
rent he becomes tenant at will or from 
year to year or in other words, he holds 
by the landlord's permission upon what 
may be the usual terms of such a hold- 
ing, by the general law, or by local cus- 
tom and in such a case he is liable to be 
ejected by a reasonable notice.) 

(See (’12) 14 Ind Cas 799 ( 800) (All), 
Ismail Khan v. Mithulal. (Lea«e of grove 
land in United Provinces— No cer.am time 
need be stipulated— According to custorn 
and practice of these provinces a lease of 
grove land exists for such time as the 
trees stand on that land ) ] 

(But see (’40) 27 AIR 1940 Cal 89 (90) : 
ILR (1939) 2 Cal 254 : 186 Ind Cas 625, 
Anwarali v. Jamini Lai. (There is a 5>tale- 
ment which occurs in the course of this 
judgment that a lease which is silent as to 
the duration of its term would not be a 
lease within the meaning of tliis secrion. 
In its literal sense this statement is ob- 
viously incorrect.)] ^ 

:2a. (’40) 27 AIR 1940 Cal 89 (91) : ILR 
(1939) 2 Cal 254 ; 186 Ind Cas 625. An- 
waraii v. Jamini Lai (Monthly tenancy.) 
[See (’01) 5 Cal W N 801 (804) iDB), 
Durga Mohun v. Rakhalchandra. ( Inis 
decision seems to be inconsistent with S* 
106 in requir^ six months' notice to 
determine a building lease.) 

K’37) 24 AIR 1937 Pat 391 (395) : 170 Ind 
Cas 316 (DB), Secretary of State v. 
Rajendra Prasad. (Building lease of Gov- 


ernment land lield to be lease from year 
to year - Due to C>vwn Grant.s Act, T. P. 
-Act did not apply- English common law 
applied as justice, equity, and gcod con- 
'.cience. ) ) 

3. (1789) 3 Term Hc-p -162 (463) : K'n HR 
678 (679), Goodriiilif D. Hall v. Richardson. 

A. ^36) 23 AIR 1936 Lah 890 (891) ; 167 
Ind Cas 198. Ramchand Manclianaa \'. H- 
G. Lush. (Term need not be for fixed 
period so long as it is definite.) 

IScc ('43) 30 AIR 1943 Bom 306 (310) : 
ILR (1943) Bom 553 ; 213 Ind Cas 48 
(DB), Utility .Articles Mamifactn:ing Co. 
V. Motilal Bombay Mills, Ltd. tSeciion 
no i? not applicable to every lease— 
There niay be a valid and legal lease of 
which the time is not ‘ limited'' within 
the meaning of S. 110.)] 

(Sec also (’04 ) 27 Mad 332 (536) : 13 
Mad L Jour 429 (DB). Sree Sankarachari 
Swamiar v. \'arada Pdlai. (The test to 
determine, whether a particular term in a 
contract is certain, is not to sec wheilier 
the term is in itself certain but to see 
whether it i.s capable of being made cer- 
tain- /d cerium est f/uod rtd-di cerium 
palest.) \ 

4a. ISce (’45 ) 52 AIR 1945 Pat 162 iT67, 
168) : 23 Pat 871 (DB), Shiba Prasad 
V. Lekhraj & Co. Words "lease of un- 
certain duration’’ in S. 108 are apparently 
intended to apply to leases from year to 
year terminable by a notice to quit or to 
leases granted by a tenant for life to be 
terminated on the death of the grantor.) 

5. (’36) 164 Ind Cas 837 ( 839) (Cal), 

Chandi Charan v. Ashutosh Lahiri. 

6. (1916) 33 T L R 114 (115), Great Nor- 
thern Ry. Co. V. Arnold. 

3 T p las 



1624 [S 105 N 25-26] 


lease defined 


So also, a lease to continue during the existence of certain institutions will be valid.^ 
For other instances, see the undermentioned cases.^ 

But where the future event with reference to which the period of a lease is 
fixed is of so uncertain a character that it would be impossible to say at tune 
whether such event has happened or not, the period will not be certain. Thus it 
w^as held by the Bombay High Court that a lease, till the lessor provided other 
suitable land to the lessee was, in the circumstances of the case, uncertain as to the 
period of the lease and was therefore void.^ The reason was that the lease did not 
provide any method for determining the suitability of the land.'® Even where the 
parties have intended the lease to go on iucle finitely and have not laid down any 
limit of time for the lease either absolutely or relatively as above described, it can- 
not be said that the lease is for an uncertain time so as to become void under the 
section. Because, in such a case, the lease is ordinarily construed as being one for 
the lifetime of the lessee. (See Note 26.) 


Where the lease is to go on indefinitely but subject to the liability of being 
put an end to at any time or at the end of any year or month or similar ^period, the 
term of the lease is fixed with reference to the future event which will terminate 
the lease and is not uncertain for the purpose of this section. Nor is the lease in 
such a case one for an hidejinite period, as such period is defined though not certain 
immediately. A lease from month to month or year to year will fall under 'this 
category. (See Note 26.) A tenancy at will is also a lease of this type. (See 
Note 32.) 

The section does not prescribe any minimum period of time for which a 
lease can be granted.. Thus, a lease for a day would be valid.’*^ Similarly, a tenancy 
at w'ill w'ould be a valid lease under the section, the term in such a case being fixed 
with reference to the exercise of will by either pai;ty which will terminate the lease. 
(See Note 32.) 

25a. Concurrent lease. — See Section 108 cl. (1), Note 10. 


26. Term of lease — Mode of determination. — A. lease is the outcome 
of a contract. Hence the period of the lease is to be determined with reference to 
the contract between the parties in each case. But a provision as to such period 
need not be express. It may be implied. Further, such a provision may be implied 
by law or usage. In the absence ofi a contract, or local law or usage to the con- 
trary, a lease will be deemed under S. 106 to be one from year to year or from 
month to month according to the purpose of the lease. 


[See (1946) 1 K B 280 : (1946) 1 All E R 
295 : 115 LJKB 228 Hawtrey v. Beau- 
jmnt, Ltd. NOTE; — This case shows 
that such tenancy may be validated by 
special legislation (eg) validation of War 
Time Leases Act, 1944 even where other- 
wise they may be invalid.] 

[See however (1944) 1 KB 368 : (1944) 1 
All E R 305 : 113 L J K B 282 Lace v. 
CUantler. Where a house was let foi* the 
duration of the war, held that the term 
was uncertain and no valid tenancy w'as 
created.] 

7. ('31) 18 AIR 1931 Bom 466 (471) : 133 
Ind Cas 839 (DB), Ramchandra v. 

Narasinha. (The “Kesari” and “Maratha” 
institutions.) 

(’31) 18 AIR 1931 Bom 178 (181T : 130 
Ind Cas 598 (DB), Indian Gotten Co., 
Ltd. V. Raghunath. (Lease to last during 
existence of a certain company is valid — 
' Company is legal entity — A I R 1929 


Bom 66 distin^ished as being a case of 
lease to continue during existence of 
firm which has no legal existence as an 
entity.) 

8. ( 05) 7 Bom L R 772 (785), Mahomed 
V Ezekiel (Lease to last as long as 
the pendency of a mortagage.) 

(’36) 23 AIR 1936 Lah 890 ( 891) : 167 
Ind Cas 198, Ramchand Manchanda v. 
H. G. Lush. (A tenancy for the period 
during which a tenant remained in the 
station where the rented premises are 
situate.) 

9. (’05) 29 Bom 580 (602, 603) : 7 Bom 
L R 27 (DB), Municipal Corporation. 
V. Secy of State. 

10. See the observations in AIR 1931 Bom 
466 which suggest the above explanation 
for the decision in 29 Bom 580. 

11. (24) 11 AIR 1924 Rang 278 ( 279) : 
82 Ind Cas 381 (DB), Azee Meah v.. 
Jeewa. 
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In construing a lease with reference to the period for which it has been 
granted the following principles must be noted : 

(1) A lease need not fix a definite period in terms of years, months and 

days as the term. Similarly, a lease need not fix a particular year, 
month and day in the future as the time, up to which the lease is to 
run. In other words, it is not necessary that on the date of the lease, 
it must be possible to foretell definitely how long the lease is to con- 
tinue. It is sufficient if the term of the lease is fixed with reference 
to a future event on the happening of which the lease will come to 
an end and the term thereof will become certain. It is immaterial 
that on the date of the lease, the time when such event will happen is 
not certain. (See Note 25.) 

(2) Where the parties have not fixed any term either absolutely or relatively 

as above described but have shown their intention that the lease is to 
go on indefinitely, the rule of construaion discussed in Note 72 will 
apply. This rule shows that a lease for an indefinite period is ordi- 
narily to be construed as enuring at least for the lifetime of the lessee.’ 

(3) The above rule of construction will not apply where the term of the 

lease has been fixed or can be definitely ascertained. As already seen, 
such term may be fixed absolutely or relatively. It may be fixed ex- 
pressly or impliedly. Ic may be implied, for instance, from the nature 
and purpose of the lease, the manner in which rent has been reserved 
and other circumstances. Thus^ the fact that a yearly rent is reserved 
may show that the tenancy is one from year to year.^ But the test is 
not a conclusive one.^^ In some cases, though a yearly rent is reserv- 
ed,' the lease may be held to be merely a tenancy at will.’ In either 
case, however, the term of the lease is fixed. It is fixed with refer- 
ence to a future event. This future event is the act by which the ten- 
ancy is terminated by either party under the option which he has under 
the lease. The above illustrations show that the mere fact that the dura- 
tion of a lease is dependent on the will of the parties does not make 
it a lease under which a term is not fixed. In such cases, the lease is 
intended to go on indefinitely till it is determined by a valid notice 
or otherwise at the option of the parties. The termination of the 
lease is made to depend entirely on the will of the parties. Still, the 
above rule of construction cannot be invoked in such cases. Ic can- 
not be held that such a lease enures for the lifetime of the grantee. 


(4) Even where the future event with reference to which the term of a lease 
is fixed is uncertain in character and it cannot be said at any time 


Section 105 — Note 2o 

1. (’27) 14 AIR 1927 Cal 179 (181,182) 

: 99 I. C. 200 (DB), Ashutosh Lahiri 
V. Chandi Charan. 

(’21) 8 AIR 1921 Cal 474 ( 476) : 47 Cal 979 
: 60 I. C. 984 (DB), Jogesh Chandra 
V. Mokbul Alt. 

Also see S. Ill, Note 6. 

2. (’97) 24 Cal 720 (722, 724) (DB), 
Kishori Mohun v. Nand Kumar. 

(’26) 13 AIR 1926 Cal 558 (558) : 53 Cal 
^ : 94 I. C. 684 (DB), Chandi Charan 
V. Ashiftosh Lahiri. 

{See ,(’13) 18 Ind Cas 77 (79) (DB) 
(Mad), -Raja Ram v. Ram Boy. 
(Where a document styled a fecru/a lease 
deed provided tliat the lessee should pay 
teema money to the lessor every year 


and deliver up possession in case of fail- 
ure to pay rent and no period was fixed 
by the document during which the lessee 
should be entitled to remain in possession 
of the land, held that the lessee had no 
permanent interest in the property leas- 
ed to him and that he was only a ten- 
ant from year to year and was liable to 
be ejected (on a notice to quit.))) 

Also se^ Note 31 and S. 106, Note 15. 

2a. (’16) 3 AIR 1916 Cal 358 ( 359) : 44 
Cal 403' : 33 Ind C::as 899 (DB), Aklu v. 
Emman. (Presumption of yearly tenancy 
from the rent being paid yearly does not 
apply to the case of lodgings.) 

3. C’29) 118 Ind Cas 702 (704) (Bom), 
Pandu Mahipat v. Shivshankar Das. 
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heiher such e^ enc has occurred, it must be held that the parties have 
fixed a term of the lease. In such a case, the lease will be void for 
uncertainty.^ It cannot be treated as a lease for the lifetime of the 
lessee by invoking the abo\e rule of construction. Nor can such a 
least be held to be one from year to year or month to month under 
S. 106. Because, there is a '* contract to the contrary ” in such a case. 

(5) Suppose a lease is intended to go on indefinitely and no term is fixed 
therefor, (absolutely or relatively) but that there is sufficient reason, 
on the construction of the lease, to hold that it is intended to confer 
a hereditary interest. Such a lease will not be treated as one for the 
lifetime of the lessee. It will virtually be one in perpetuity. (See 
Note 72.) 

From the above discussion, it follows tiiat wherever it is possible to gather 
clearly the intention of the parties as to the duration of a lease, there will be no 
room for the application of tnc presumption under S. 106. It is immaterial whether 
the parties have fixed a limit of time (absolutely or relatively) for the lease oi 
have intended the lease to go on indefinitely. In either case, the term of the lease 
will be determined in accordance with the principles discussed above and not 
according to the presumption under S. 106. 


27. Lease entitling lessee to hold as long as he pays rent or as long 
as he may wish. There is a conflict of decisions as to the construction of leases, 

under which die lessee is entitled to hold as long as he pays rent or performs other 
obligation under the lease. It is conceived that a lease, under which the lessee would 
be entitled to hold as long as he requires the property or wdshes to have the property, 
would also fall under the same class. There would be no difference in principle, it 
seems, between the two classes as regards the determination of their nature from the 
point of view of duration. In either case, it w'ould be within the power of the 
lessee to put an end to the lease at any time he thinks fit without reference to the 
lessor. Hence the two classes of cases have been considered together in this Note. 
The decisions fall under the following classes: 

(1) Such a lease is a permanent and heritable one.^ 

(2) Such a lease is one for the life of the lessee.^ This is the view' generally 


4. (*05) 29 Bom 580 (604) : 7 Bom L R 
27 (DB) Municipal Corporation wSecy. 
of State. 

Section 105 — Note 27 

1. (’26) 13 AIR 1926 Bom 374 (374, 375) 

: 95 Ind Cas 524 (DB), Bai Sona x.Bai 
Hiragavri. (Lease to last, so long as the 
lessee regularly pays rent, is a permanent 
lease and docs not terminate on the death 
of the lessee. Regarding cases like 4 Bom 
424, in which it was held that a lease as 
long as lessee pleased, was a lease for life, 
held decided on ratlier fanciful grounds. 
NOTE.— Disapproved in AIR 1943 Bom 
148, ) 

iSce also (’05) 7Bom LR 401 (404) ( DB), 
Navalram v. Javcrilal. (In this case, it 
was a building lease for no fixed period— 
There was a clause which ran: ’so long as 
we go on paying the amount of the rent 
you cannot ask us to remove the building 
wh^ has been erected on the said land ’ 
—Held that this included payment not 
only by the original lessee but also by his 
successors. In favour of this view, attesi- 


tion was drawn to the change from the sin- 
gular to plural.) ] 

2. (’43) 30 AIR 1943 Bom 148 (149) : 207 
Ind Cas 62 (DB), Donkangouda v. Revan- 
shidappa. ( Lessor not to evict lessee so 
long as he receives agi'eed rent from 
lessee eveiy year.) 

(’25) 90 Ind Cas 832 ( 833) (DB) (Cal), 
Chandra Kumar Sliaha v. Mafizar Rah- 
man.^ (Document providing for lessee 
building a house for a shop and carrying 
on business and paying rent every year to 
lessor— Further provision that if rent is 
not paid every year lessor would be entitl- 
ed to recover khas possession — Further pro- 
vision that if lessee did not carry on busi- 
ness he would give up land to lessor and 
lessee would not be erititled to give land 
to anybody else — Held, lease was for life 
of lessee subject to ite determination in 
the events mentioned.) 

(1903) 1 K B 577 (582) : 72 LJKB 103 : 
88 L T 46 : 51 W R (Eng) 343, Zimbler 
V. Ahrahms. (Lease entilHi^ lessee to 
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adopted. The reabon given is that the contiiuiation of the lease depend.-, 
on the will of the lessee which cannot be exercised after the lessee’s death. 

(3) Such a lease is one for a period exceeding one year and requires registra- 
tion.^ This view is consistent with (1) and (2) above. 

(4) Such a lease is not one for a term exceeding five years within tlie meaning 
of the proviso to S. 17, sub-s. (1) of the Registration Act.'- This view is 

consistent with the view in (5) below. 

(5) Such a lease is a tenancy at will.*^ The reason given is that such a lease is 
really a tenancy at the will of the lessee, which, by implication of law, is a 

tenancy at the will of both the parties." 

It is submitted with respect that the view taken in classes I and 2 above docs 
not appear to be sound. The view involves the position that the lessee cannot by 
his own independent will terminate the lease. Because, a lease for hfe or permanent 
lease cannot, normally, be put an end to in this way. No doubt, S. Ill incmdes 
surrender as one of the modes of terminating a tenancy, and this is applicable to 
leases for life and permanent leases also. But the surrender referred to m S. ill is 
one based oh the mutual agreement of the parties. This result, viz., that the lessee 
cannot leave even if he wants to unless the lessor agrees to his doing so, is obviously 
against the intention of the parties in such cases. 

It seems that the view of the decisions under class (5) is the correct view. 
Considered purely with reference to the intention of the parties, it seems to 
be clear that a?, lease of the kind in question here is one at the u-i/l of the lessee. 
Under English law, a tenancy expressed to be at the will of the lessee is, by implica- 

hold ariong""as h^paid rent regularly-- Ind Ca^. 374 (DBi. Abdul Rahim v. 

Held, lease for life.) j 

(’29) 16 AIR 1929 Bom 66 (67) : U-l 1^^ 

Cas 374 (DB), Abdul Rahim v. SaTafalli. 

(Lessee to be entitled to remain in pos- 
session so long as he paid the rent.) 
t(77) 1877 Bom P J 177 (DB), Suleman 
V. As^nad hap. (Lease, under which 
lessee is entitled to be in possession as 
long as he chooses, is not mere tenancy 
at will but a lease for the life of the lessee. ) 

(’80) 4 Bom 424 (425) (DB). Vaman Shu- 
pad v. Maki. (Lessee entitled to hold as 

long as he pleases.) 

(’07) 11 Cal W N 809 ( 811) (DB). f. M • 

Higgins v. Nobin Chunder. (Tenancy for 
5 years— Provision that tenant might con- 
tinue thereafter on performing the condi- 
tions of the lezse^ Held, the lessee was 
entitled to hold till death.) 
t(’39) 26 AIR 1939 Cal 423 (424. 425) : 

184 Ind Cas 216 (DB), Mohammad Azi- 
zal V. Raziuddin. (Tenancy to continue 
as long as tlie lessee paid rent and obsen^- 
ed the covenants.) 

[See also (’31) 18 AIR 1931 Bom 178 (181) 

•130 Ind Cas 598 (DB), Indian Cotton 
Co. Ltd. V. Raghunath. (Where a lease 
contained a clause to the effect that the 
lessor would, at the expiration of the term 
fixed, renew the lease as long as the 
lessee (an incorporated company) might 
require it, is as held that the effect of 
the clause was to create interest in the 
land which would enure in favour of the 
company as long ask contin^d exist )1 
3. (’29) 16 AIR 1929 Bom 66 (67) .114 


Ind Ca^:. 374 (DB). 

Sarajalti. 

(74) 1874 Bom Pj 279 (DB). Gopahao V. 
Bhavamao. 

4. (’22) 66 I. C. 904 (905) (Lah), Karim 
Baksh V. .Nat ha Sitigh. (Lease enabling 
tenant to continue in possession so long 
as he paid his rent.) 

(1900) 2 Bom LR 488 (489) (DB), 

Mania v. Lallubhai. (Lease providing 
that the leassee will vacate the land in 
case he failed to pay rent or perform the 
service agreed upon held to be a lease 
for a term exceeding one vear.) 

5. r04) 27 Mad 43 (44) : 13 Mad LJour 
356 (DB). Rainaswamy Ayyar v. Thiru- 
pathi Naik. 

[See also (’82) 4 Mad 381 (382) (DB), 
Virammal v. K. Rungayyangar. (Lease 
for indefinite period liable to be terminat- 
ed by either party is not one for a period 
exceeding five vears. Followed in 24 Mad 
421.)] 

6. (’13) 36 Mad 557 (.558) : 16 Ind Cas 1002 

(1002) (DB). Manicka v. Chinnappa. 

” entitling lessee to hold as long as 
he may wish or require.) 

(’86) 8 All 198 (200) : 1886 All \V N 56 
(DB), Khayaliv. Husain Bakh^h. (Lease 
for a term certain, with option to lessee to 
continue in piossession thereafter as long as 
he paid the rent.) 

7. "(’41) 28 AIR 1941 Pat 228 (2S0) ; 20 
Pat 115 : 195 1. C. 583 (DB), Ram Lai 
v. Mt. Bibi Zohra- 

CIS) 36 Mad 557 ( 558) : 16 Ind Cas 1002 
(1002) (DB), Manicka v. Chinnappa. 
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tion of law, one at the will of the lessor also. As pointed out by the 
Court in Ahmcka v. Chhiuappa^ there seems to be no reason why this principle 
should not be followed in India also. It seems to be based on common sense and 
cjuite in accordance with justice, equity and good conscience. 

The decisions under class (4) are consistent with this view. 

It is conceived that on the principles discussed in Note 26 the rule, that a 
lease for an indefinite period will/ be regarded prima faae zs a lease for the 
of the grantee, will not apply to the kind of leases under discussion here. The 
reason is that in such cases, the term of the lease is not indefinite but fixed by the 
lease. The* term is fixed with reference to a future event, such as the discontinuance 
of the payment of rent by the lessee, which will terminate the lease. 

It is a question of construction in each case, whether the lessee is entitled to 
hold as long as he pays the rent or as long as he wishes or requires the property. An 
agreement by the lessor not to raise the rent, so long as the lessee kept the pre- 
nfises, does not imply that the lessee is to be entitled to keep the premises as long 
as he wishes.^'* Similarly, where a tenant takes up a property under an agreement 
that he would pay the assessment, this does not imply that he would be entitled to 
keep the property so long as he pays the assessment.’’^ 

See also the undermentioned decision.’- 


28. Lease for indefinite period — Construction of. — See Notes 26 

and 72. 

29 Lease for a term certain with a provision for continuation 

thereafter.— Suppose,- a lease is granted for a term certain with a provision that 
after the expiry of the term the lessee shall be entitled, at his option, to continue 
to hold for a further period. It is the general view that such a lease is only for 
the term fixed and the further period is not to be counted as a part of the term.^ 
The reason is that in such cases, the actual demise is to be regarded as being only 
for the term fixed and the provision as to the future as only entitling the lessee, at 


his option to a renewal of the tenancy. 

S.ClSr^M^ 557 T^) : 16 I. C. 1002 
(1002) (DB). 

9. But see (’39) 26 AIR 1939 Cal 423 (425) 

: 184 Ind Cas 216 (DB), Mohammad Azi- 
zal V. Raziuddin. (NOTE. — The con- 
trary opinion expressed in this case is, it 
is submitted not correct.) 

10. (’13) 19 Ind Cas 493 (495) (DB) 

(Lah), Jamasjee Boga v. Duni Chand. 

11. (’85) 1885 Bom P J 160 (DB), Har- 
ckarandas v. Sadashw- 

12. (’28) 15 AIR 1928 Lah 937 ( 938) : 113 
Ind Cas 543, Rulia v. Bodhraj. (Lease 
which merely says that the lessor will be 
entitled to eject the tenant in case of non- 
payment of rent does not necessarily imply 
that the tenant could not be ejected so 
long as he paid his monthly rent — But see 
2 ^m L R 488, in which such a lease was 
held to be one for a period exceeding one 
year. ) 

Section 105 — Note 29 

1. t('86) 8 All 198 ( 200) ; 1886 All W N 
56 (DB), Khayali v. Husain Bakhsh. 

(’06) 8 Bom L R 580 (583) (DB), Yousaj 
V. Poleologo. 

<’90) 17 Cal 548 (555, 556). Boydv.Kreig. 

(’32) 19 AIR 1932 Sind 217 (218, 219) : 


26 Sind L R 37^ : 140 Ind Cas 681 
(DB), Devidas v. Aluwalla Bros. 

[See also (’47) 34 AIR 1947 Mad 424 (425) 
Ramakrishna v. Bargavi Amma. (Lease 
for one year — Provision in lease for pos- 
sibility that after expiry of one year ten- 
ant would continue on same terms — Pro- 
vision does not have effect of extending 
period of lease beyond one year.)) 

[See however (’86) 1886 Pun Re No. 68, 
p. 144 (149) (DB), Pool v. Secretary of 
State- ( In this case a distinction is made 
between cases where the option is with the 
lessor — It is held that in the former case 
the lease is one for a period exceeding the 
lessee and those in which the option is 
with the lessor — It is held that in the 
former case the lease is one for a period 
exceeding the term fixed and that in the 
latter case it is not sudi a lease.)] 

2 t(1877) 2 Ex D 355 (358), Hand v. 
Hall. 

[See also (’86) 8 All 198 ( 2(X)) : 1886 All 
W N 56 (DB). Khayali v. Husain Bakhsh. 
(This decision holds that the principle of 
Hand v. Hall. (1877) 2 Ex D 355 cited 
above will apply to such cases — It is said 
that after the expiry of the term the ten- 
ant would be only tenant at will.) ) 
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Where, the right of the lessee to continue in possession after the expiry of 
the term'^xed is subject to the concurrence of the lessor, it is clear, on the above 
principle, that th^ lease is to be treated only as one for tha period fixed.- 

But it seems that the above is only a rule of cojistruetton. Where it is 
clear from the provisions of a lease that the intention is to confer a further interest 
on the lessee in continuation of the interest created in the first instance and not 
'merely an option, of obtaining a renewal of the lease, the lease will be one foi 

oeriod exceeding that fixed therein as the primary term.^ • j f 

^ In the decisions noted below> where a lease was granted for a of 

years and contained a provision that the lessee might continue in possession there- 
after as long as he performed the conditions of the lease, it was held that the lease 
conferred a^uTe-interest on the lessee. See also Notes 27 and 37. 

30. Lease expressed to 

tei^Snatrd‘‘‘bLr"'theTnd o/ the term in a certain contingency, is a good lease.^ 


3. ('68) 5 Bom H C R (AC) 92 (94) 

’ (DB), Uow Vithal v. Tukaiam. iPro- 
vision that lessee ^'^ht ^her six mon^s 

remain in occupation at 
till the lessor called upon him ^ vacate 
did not extend the term for which the 
leL was granted; as at the conclusion of 
that term the lessee would be only a mon- 
thly tenant of the lessor.) 

‘ ILftpuJad Dass v. Ruihoo Podha^ 

8 Bom 493 (494) (DB). Jagnvandas 
^ ^ V® (A kabuliyat of lease under 

■which the tenant might claim 
of the land for one year but was to ^y 
rent to the landlord so long as the land- 
lord might leave the land with 
ant did not require registration— Them 

was no interest created by way of lease 

extending beyond one yesr, ) i 

( '781 3 Bom 21 ( 22 ) ( DB) , v. Narhan. 
(Lease for one year certain cont^nmg 
ixprSion of the tenant's teaAne^ to 
hold longer at the same mnt sho^ 
landlord so desire is not a lease 

,sri8“ i,,r 

'4as in^ 

rtrC wa® nit repaid, '^it will cen- 
iinue in force. Held that the lease was 

™'eli V Kamala Kmta Majumdar. 

fllse ?or fixed period-Clause ttat ^en- 
ant will make new arrangement mth 

sent demise for ^ ,,28) • 

134 Ind As Sadaram v Sender 

(I-ease for five years with pro 


sion for enhanced payment of rent in 
case lessee continued in possession there- 
after— ffeW, on construction that it was 
only a lease for five years.) 

(’34) 21 AIR 1934 Lah 129 (130) : 149 
Ind Cas 948 (DB), Kirat Singh v. Bhat 
Kalu. (The mere faa that clause in lease 
deed for fixed term provides for pay- 
ment of damages by way of enhanced rent 
for use and occupation after the term 
does not mean that the relationship ot 
landlord and tenant continues in such 
case ; tenant is liable to ejectment ahci 

also°t’82) 4 Mad 381 (382) 

Viratnmal v. Kasturi Rungayyangar. (Mu- 
chalka executed for one fash to 
in force until the execution of a fre^ 
muchalka for rent less than Rs. 5^ is ex 
emoted from registration by virtue of 
nohfication of Local 

S 17 of the Indian Registration Act which 
exempts from registration leases, the 
granted by which do not exce d 
five years and the rent does not exceed 

5 AIR 1929 Bom 66 (67) : 114 

^*Ind Ca^ 374 (DB), Abdulrahim v. Sarah 

t’OT) 11 Cal W N 809 ( 811) (DB), F. 
}iigg%Yis V. NobtH ChuttdtT Sett. 

Section 105 —Note 30 

I (’39) 26 AIR 1939 Bom 215 (219 22(3) 
*: ILR (1939) Bom 320 : 182 
835 Dewarkhand Cement Co. Ltd. y. 
Secy, of State- (The tran^ction is 
nonetheless a lease because ^he interest 
may be determined before or after the ex 

piry of the time fixedj 
(See (1881) 44 L T 293 (297) : 10 L J 
O B 121, Cheshire Lines Commtiee s. 
Lewis & Co. (A lease to A B for lif^ 
with a proviso that if the les^r wanted 
it for a certain purpose before A a s 
death, the lease should determine, would 
be a good lease, if made by deed.)] 
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Such a lease will be one for the period liKed as the term.= 

Ihuier S. 110 where a lease is expressed to be terminable before the^ expira- 
tion of tilt period fixed by it, and the lease omits to mention at whose option it is. 
to be so terminable, the lessee and not the lessor shall have such an option. 

31. Periodic leases. ^ reference to S. 106 will show that it refers to 

two forms of leases, the lease from year to year and that from month to month. 
There are similar leases under the English law also.’ Such leases may be con-' 
vtMiteiulv called periodic leases. 

The following are the essential elements of such leases: 

(1) The lease must be intended, normally,- to go on indefinitely, till it is 

terminated by either the lessor or the lessee.’ 

(2) I'he termination contemplated must be by a notice which satisfies cer- 

tain requirements. These requirements arc* — 

(a) hi ihe case of a lease from year to year, the notice must be at 

least of six months and must expire with the end of a year of 
the tenancy. 

(b) /;/ the case of a lease from month to month, the notice muse be; 

at least of 15 days and must expire with the end of a month 
of the tenancy. 

From the above, the following propositions emerge: 

(1) A periodic lease can be terminated in any year or month of the ten- 

ancy, as the case may be, by a notice which fulfils the requirements 
above-mentioned. 

* 

(2) Such a lease cannot ordinarily be terminated in any other manner.’ 

Both the above elements are necessary’ to make a lease one from year to year or 
one from month to month. If either of such elements is wanting, the lease will 
not be a periodic lease. 

the law of Real Property, 1933 Edn., 
page 106. 

Topham, New Law of Property, 4th Ecln.„ 
1932, page 254. 

2. Such leases are not exceptions to the law 
that a lease can be determined by surren- 
der or forfeiture. 

3. (’94) 17 Mad 218 (219) : 3 Mad LJour 
287 (DB), Vnhammad Devi v. Veikunta 
Hegde. 

t('28) 112 Ind Cas 651 (652) (Lah), Mu- 
hammad Budha V. Ghulam Qadir. 

4. [See also (1946) 50 Cal \VN 461 (464),. 
Vsharani Debt v. The Research Indus- 
tries Lid. Monthly tenancy commenc- 
ing cn 1st September^ — Tenancy can pro- 
perly be determined on last day of sub- 
sequent month.) 

NOTE. — Section 106 does not define a lease 
from year to year or from month to month 
and the provision as to notice contained in 
the^ section is not given as a part of the 
depnttion of such leases; it is conceived, 
that such a provision lays down an essen- 
tial element of such leases for the pur- 
pose of the Act. 

5. (’28) 112 Ind Cas 651 (652) (Lah)^ 
Muhammad Budha v. Ghulam Qadir, 


2. (’22) 9 AIR 1922 Cal 436 t437. 438) ; 
49 Cal 5^7 : 69 Ind Cas 877, Sanjih 
Chanra V. Santosh Kumar. I Lease for five 
years, with clause for termination before, 
in certain event - /7c/rf. lease was for 
period exceeding one vear. ) 

[See also (1869) 4 Q B’293 (305) : 17 WR 
(Eng) 414 : 38 LJQB 81, Morion v. 

ll'c/orf.s-. (That if one makes a lease for 
ten years at the will of the lessor, this is 
a good lease for ten years certain, and 
tlic last words are void for the repug- 
nancy.) ) 

[See however (,‘23) 10 AIR 1923 All 382 
iS83) : 75 Ind Cas 603, Ghasi Ram v. 
Malomi Club' (I..ease for 30 years 
determinable at the will of the lessor— 
Held, lessee was liable to be ejected at 
tJie will of the lessor.) 

(’86) 8 All 405 ( 408) : 188G All W N 170 
(DB), Khuda Bakhsh v. Sheo Din. (Lease 
for six years and re>.er\'ing yearly rent and 
providing that it is determinable at any 
time by lessor by giving 15 day’s notice 
— Held that later clause prevailed and 
nothing more than tenancy at will was 
created.) j 

Action 105 — Note 31 

1. Williams and Eastwood, Principles of 
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As regards the first elonient. — or lessee t.innoc tletciniine < 

lease by simply giving a notice which fulfils the above rcquireiiieius, the lease will 
not be a periodic lease.** Thus, a lease till the lessor provides "other suiuthle land' 
to the lessee and the expiry of six months from tlic time when the lessor does so. 
is not a lease from year to year.' The reason is that the lessor cannot detertnin-. 
the lease by giving notice in nf/y year of the tenancy. He can only do .so iifU'i 
he has provided other suitable land. 

As regards the second element. — If a lease can be determined iii!hoii> 
notice, it will not, ordinarily, be a periodic lease.'' Thus, a lease 'which can he rernii- 
nated by the lessor at any time is a tenancy at will and not a lease from year to year, 
although an annual rent may be reserved under the lease." Where a notice is noc 
required to determine a tenancy, the mere fact that it is determinable only at the 
end of a year or month of the tenancy will not make it a lease from ye*^vr to year 
or from month to month.*’ 


Suppose, a lease requires a notice for its determination, hven then, die 
lease will not , be a periodic lease, if the notice required is not one which is of the 
kind described above. Thus, take for instance, a lease which provides that it : 
determinable at 15 days’ notice. The lease will not be one from month to month. ' 
unless it is provided that the notice must expire with the end of a month of the 


tenancy. 

Whether a lease is one from year to year or from month to month is a ques- 
tion of construction of the lease in each case.*- The mere fact that the rent is fix- 
ed on an annual basis will not necessarily show that a lease is one from year to 


year."*^ 

67 (i^3~) Y'K B 577 " (58277 72 LJKB 103 
:88 LT 46 ; 51 W R (Eng) 343, Zimbler 
V. Abrahams. (Lease entitling lessee to 
hold as long as he paid rent regularly is 
not a weekly tenancy though weekly rent 
is reserv’ed. NOTE. — In this case, it was 
assumed that such a leas© would be one 
for the life-time of the lessee. For a cri- 
ticism of this view see Note 27.) 

[See also (’80) 44 LT 293 (297) ; 50 LJ 
Q B 121, Cheshire Lines Committee v. 
Lewis & Co. (Weekly letting— On the 
same day, the lessor signing a document 
saying that the lessee mighti^ave the pre- 
mises till they were required "in order to 
pull them down" — Held on construction 
that it was only a letting terminable by 
notice and that the order document was 
merely a statement assuring the lessee 
that he would not be disturbed till the 
lessor wanted the premises.)] 

7. (’05) 29 Bom 580 (602. 603) : 7 Bom 
L R 27 (DB), Municipal Corporation v. 
Secy. 0 ] State. (Such a lease is void for 
uncertainty as to the term. NOTE.— -It 
may be noted that in this case the notice 
was not required to be one expiring with 
a year of the tenancy.) 

8. ('90) 14 Bom 319 (320) (DB), fivraj 
•Copal v. Atmaram Dayaram. (Lease held 
to be tenancy at will, although an annual 
rent was reserved.) 

9. ('29) 118 Ind.Cas 702 (704) (Born), 
Pandu Mahipat v. Shivshankardas Shiv- 
laldas. 

10. See (’95)* 19 Bom 150 (152) (DB). 
Balkrishna v. fasha Farts ShireU (In 


this case it was held Uiai the lease was 
determinable only at the end of any year 
but no previous notice was neceasar\- - - 
It is conceived that such a lease would 
not be a lease from year to year.) 

[See also (’16) 3' AIR 1916 Lah 353 (354) 
1915 Pun Re No. 97 : 32 Ind Cas 35 
'^DB), Umar Bakhsh v. Baldeo Sin^h. 
(Lease to go on indefinitely but termin- 
able by either party at the end of any 
month not a lease exceeding one year. 
NOTE. --This necessarily means that it i>» 
not a lea.se from year to year — Thi 1 
decision was followed in AIR 1928 Lah 
937.)] 

11. (’86) 8 All 405 (408) : 1886 All W N 
170 (DB), Khudabakhsh V. Sheodin (Such 
a lease held to be tenancy at will.) 

IScp (’86) 1886 All W N 115 (117) (FB). 
Hanso v. Har Narain. {Held that such a 
lease is “not even for a month certain’ 
which necessarily implies that it is not a 
lease from month to month.)] 

12. See (’81) 3 Mad 358 (3.59) : 5 Ind Jur 

636 (DB), Venkatachellam Chetti v. 

.Audin. (Patta granted for one fasU t(s 
remain in force until another patta wa- 
granted — Held, it was a lease from year 
to year.) 

13. (’25) 12 AIR 1925 Pat 255 (257) : 35 
Ind Cas 77 (DB), Ramdhani Cope v. C- 
V. Scott. 

(’21) 8 AIR 1921 Lah 96 ( 96) : 60 Ind Cas 
226, Mongol Singh v. Atra. (Lease fix- 
ing a monthly rent but rent made payable 
annually— Lease held to be a monthly 
one.) 
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A lease from year to year or month to month is a single lease for the whole 
period till it is determined.^ Such a lease is not a succession of distinct lea^s 
each for a year or month as the case may be.’'' There is no re-letting at thei be- 
ginning of each successive period.’*'' The lease is at least for one year or one 
month so that the lease can be terminated by notice expiring with the end of the 
second \'car or second month of the tenancy as the case may be.'^ 

Under S. 106, in the absence of a contract, local law or usage to the con- 
trary, a lease for an agricultural or manufacturing purpose will be deemed to be 
one from year to year and a lease for any other purpose will- be deemed to be one 
from month to month. 

32. Tenancy at will. — A tenancy at will has been defined as arising 

"when a person lets to another to hold at the will of the lessor or the person let- 
ting. The lessee or the person taking the lands is called a tenant at will and as 
he may be turned out when his landlord pleases, so he may leave when he likes. 
Hence, where a lessor has the option of determining a lease at any time he thinks 
fit and there is no other limit of time for the lease, the lease will be a tenancy at 
will,- In such cases, the law gives the lessee also the right of determining the 


14. (1946) 50 Cal W N 461 (464) Usharam 
Debt V. The Research Industries Ltd- 

1*43) 30 AIR 1943 Bom 306 (309) : ILR 
(1943) Bom 553 : 213 Ind Cas 48 (DB). 
Ulility Articles Manufacturing Co. v. 
Motilal Bombay Mills, Ltd. (A chara- 
cteristic of a periodical tenancy is that as 
each period commences, it is not a new 
tenancy; it is really an accretion to the 
old tenancy. (1924) 1 KB 117 (Per 
Salter, J.) followed.) 

(’40) 27 AIR 1940 Cal 89 (91) : ILR 

(1939) 2 Cal 254 : 186 Ind Cas 625, 
Anwarali v. Jaminilal. (Lease from month 
to month or from year to year — Tenant 
holding such a tenancy has an interest 
for one year or one month certain as the 
case may be with an accuring interest 
during every year or month thereafter 
springing out of the original contract as 
part and parcel of it.) 

15. (1946) 50 Cal W N 461 (464) Usharam 
Debt V. The Research Industries Ltd. 

{See (’37) 24 AIR 1937 Nag 321 (321) : 
ILR (1937) Nag 406 : 172 Ind Cas 543, 
Rajib Husain v. Nawab Yanuskhan. (In 
this case there is a remark "Even if a 
lease from month to month is nothing but 
a succession of definite terms, each of a 
month’s duration. . ’’ It is clear that this 
is only an assumption for the sake of 
argument and it was not intended to be 
laid down that a lease from month to 
month is a succession of definite terms.) ) 

:16. (’45) 32 AIR 1945 Pat 385 (385):24 Pat 
449 (DB), Firm Ganesh Das Ram Gopal 
V. Jamuna Das. (Tenancy from month 
to month — Tenancy does not expire at 
end of each month, nor is there re-lating 
at the commencement of each month of 
the tenancy.) 

(1894) 1 Q B 164 (167) : 58 J P 213 ; 42 
W R (Eng) 236 : 10 R 47, Bowen v. 
Anderson. 


28 L J Ch 352 : (1859) 70 E R 905 (909), 

: 1 John & H. 651 (660) Cattley v. 
Aranold. |A tenant from year to year 
has a lease for a year certain with a 
growing interest during every year there- 
after, springing out of the original con- 
tract and parcel of it.) 

(’49) 36 AIR 1949 Pat 265 (267) (DB), 
Rama Bahadur v. Harkhu Singh. (A 
tenant from year to year has an interest 
for one year certain with a growing in- 
terest during every year thereafter spr- 
inging out of the original contract and as 
partee of it.) 

(1946) 50 Cal W N 461 (464) Usharam 
Debt V. The Research Industries Ltd. 
[Monthly tenancy commencing on 1st of 
^pt. — Tenancy can be properly terminat- 
ed on last day of subsequent month.) 
(1844) 153 E R 87 (89) : 13 M. & W. 209 
Oxley V. James. 

(1709) 91 E R 359 (359) : 2 Salk 414 : 11 
Mod Rep 203, Legg v. Strudwick. 

Section 105 — Note 32 

1. Williams & Eastwood, Principles of the 
Law of Real Property, 1933 Edn., page 105. 
(’42) 29 AIR 1942 Pesh 74 ( 75) : 202 Ind 
Cas 627 (DB), Abdul Ghafur Khan v. 
Jetamal. (Tenant having no power to 
alienate his right of residence without per- 
mission of owner of site, sellir^ it — 
Owner receiving rent from purchaser — No 
document executed to witness tenancy — 
Purchaser is tenant at will—Such a ten- 
ant can be evicted at any time.) 

[See also (1811) 4 Taunt 128 (131) : 13 
R R 570 : 128 E R 277, Richardson v. 
Langridge. (Agreement to let premises so 
long as both parties like — ^No term fixed 
— Tenancy at will is created.) ) 

2. (’86) 8 All 405 ( 408) : 1886 All W N 
170 (DB), Khuda Bakhsh v. Sheodw. 
Lease expressed to be for six years but 
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lease at any time he thinks lit. Conversely, a lease under which the lessee is entitl- 
ed to hold the land as long as he wishes (or pays the rent) is really one at the will 
of the lessee which in law is one at the w'ill of the lessor also and hence is a ten- 


ancy at will. (See Note 27.) 

A tenancy at will cannot arise by presumption under S. 106.-^ When there 
is no provision as to the duration of a tenancy, it will be presumed to be one from 
year to year or month to month according to the purpose of the tenancy and not 
a tenancy at will. But an intention to create a tenancy at will may be implied and 
need not be express.^ It! will depend on the facts a tenancy and circumstances of 
each case whether the intention of the parties has been to create a tenancy at will/’ 
Where such a tenancy arises expressly or impliedly, the presumption under S. 106 
will not be applicable, such presumption only arising when there is no contract or 
local law or usage to the contrary. 

A tenancy at will being an interest in property like any other lease, it must 
be determined before the lessor can sue for the ejectment of the tenant from the 
property.® As in. such cases, the contract itself implies that the lease can be put an 
enH to at any time, a notice is not necessary for its determination. It can be ter- 
minated by the lessor by a simple demand for possession,^ and by the lessee by 


determinable at any time by fifteen day s 
notice by lessor — Held, lease was tenancy 
at will — The later clause was held to 
override the previous clause as to the 
term of the lease being six years.) 

(’29) 118 Ind Cas 702 ( 702) (Bom), Pandu 

'^Mdhipat V. Skeaskankardas. (Although 
an annual rent was payable and the lease 
provided for the payment of the rent from 
year to year so long as the tenant held 
possession — AIR 1917 Bom 274 : 41 Bom 
458 distinguished as in that case the lessor 
had no absolute right to determine the 
tenancy but could only do so in certain 
contingencies.) 

(’90) 14 Bom 319 ( 320) (DB), Jivta} Gopal 
V. Atmaram Dayaram- 

[See also (’95) 19 Bom 150 (152) (DB), 
Balkrhhna v. Jasha. (Landlord entitled 
to demand possession at the end of any 
year without any previous notice.)] 

3. NOTE. — Under the English law also a 
tenancy at will can only arise by express 
contract ; see Williams & Eastwood, Prin- 
ciples of the Law of Real Property, 1933 
Edn., pages 105, 106. 

'4. See (’42) 29 AIR 1942 Cal 341 (341, 
342) : 200 Ind Cas 660 (DB). Mozatn 
Shaikh V. Annada Prasad. (A tenancy at 
will arises by implication of law in cases 
'Of permissive occupation — Where the ten- 
ancy is created by express contract bet- 
ween the parties there is no scope for 
characterising the tenancy as one at will.) 

<78) 3 Cal 696 (699) : 1 Cal L R 577 
(DB), Prosunno Coomaree Debea v. 
Rutton Bepary. (Terms of holding as be- 
tween landlord and tenant are matter of 
contract — In the absence of express agree- 
ment, if the owner lets another into pos- 
sestton and the latter pays rent a tenancy 
at will or from year to year is created.) 

S. (’36) 23 AIR 1936 Pat 275 ( 281. 282) : 

‘ 162 Ind Cas 797 (DB), Darbar Saheb v. 

Bare Lah (\^cre in a lease deed be- 


sides the use of the expression 'bemiadi 
thica patta’ the lease is granted to the 
lessee and his heirs and they are to pay 
rent to the lessor and to his disciples and 
the rent payable is referred to as ‘a fixed 
rent’ and moreover the lease permits the 
lessee not only to enjoy the property 
himself in any manner he thinks proper 
by holding it in direct possession by plan- 
ting orchards, cultivating it, building 
houses but also to let to tenants as he 
thinks fit the lease is a permanent lease 
and does not create tenancy terminable 
at the will of the landlord by a notice to 
quit.) 

(’85) 8 All 198 (200) : 1886 All W N 56 
(DB), Khayali v. Husain Bakhsh. (I.,ease 
for one year providing that thereafter the 
lessee shall pay the annual rent regularly 
every j'ear — Subsequent to the year, there 
is only a tenancy at will.) 

ISee (’26) 13 AIR 1926 Sind 71 (74) : 21 
S»nd LR 185 : 90 Ind Cas 1007 (DB), 
Sidik Haji v. Mahomad Faruq. (A oc- 
cupying B's land with his permission and 
without paying rent— A is tenant at 
will — Submitted this view is not correct as 
there can be no tenancy in the absence of 
consideration in form of premium or rent.) 

('26) n AIR 1926 Sind 98 (100) : 97 Ind 
Cas 248. Mulihai v. Vassibai. (Living on 
premises without payment of rent, on ac- 
count of business and family relationship 
— Held, a tenancy at will was constituted. 
NOTE. — This view is not correct. If ten- 
ancy at will is d lease, as it is submitted 
it is, there cannot be such a tenancy un- 
less there is consideration in the form of 
premium or rent .)! 

6. (’75) 24 Suth W R 172 (173), Radha 
Kishore Roy v. Sitto Sirdar. 

7. (’07 ) 34 Cal 57 ( 63, 64) : 5 Cal LJour 
181 (DB), Deo Nandan Pershadv. Meghu 
Mahtotu 
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simply comnumicacing to the lessor his intencior. to gh e up the lease and accuallj. 

between a notice to quit and a demand of possession is this 

siiiisiiiiiisli 

i'”", i'xrs.? .:S' sz tj'zsi iz 

=; ;■ .5rK/.=o “k ”;.zrs“ : 

the Ltndermentioned case,'^ though the lease provided that it was to be termin- 
able bv the lessor at his option, at any time, by giving 15 days notice, it ^as ^ 
that the lease was a tenancy at will. It will be remembered that a pe„od,c l^e 
lihe a lease from year to year cannot ordinarily be determined w’lthout a in/irf HOhc^. 
it sometimes said that a tenancy at will is not a lease under this sec- 

Tho vf-Asan criven is that such a lease is not for a cer/ai}/ time express or 

^ - - — ■ -- — 


t!on.’ _ _ _ _ 

(’25) 12 AIR 1925 Pat 256' (258) : 85 Ind 
Cas 77 (DB). Ramadhani Cope v. C. 1. 

Scott. ,._T j 

(’53) 20 AIR 1933 Pat 561 (562) : 14o Ind 
Cas 567 (DB). R(nn Kisliun v. Sohila. 
ISt’P (’96) 23 Cal 200 ( 201), Ramlal v. 
Dinanath. (In this case it was held that 
the suit for ejectment might be treated as 
itself the demand for posscssion—Sub- 
mitted this \’ie\v is not correct as in the 
absence of such a demand ^ere will be 
no cause of action for the suit at allj 1 
(Sec also (’95) 19 Bom 150 (152) (DB), 
Balkrishna v. Jasha. (Lease of agncul- 
tural land - -Tenant entering under agree- 
ment that he would pay the amount of the 
annual rent ever>’ year as long as the land 
lord would keep the wadi (part) with him 
and would give back the same when the 
landlord would demand \t-—Held that the 
contract between the parties took the case 
out of S. 84 of the T.^nd Revenue Code of 
Bombay cf 1879 and that as the rent 
would not be payable until the end of the 
year the landlord might put an end to the 
tenancy and demand the land at the 
end of any year without giving any pre- 
vious notice of any particular period but 
he could not demand immediate posses- 
sion in the middle of a year.)) 

Also see S. 106. Note 6 and S. 111. Note 24 
(See however (’12) 16 Ind Cas 351 (352) 
(DB) ((3al). Raimala Piprajugi v.Shiba- 
suttdari. (NOTE. — In this case, the judg- 
ment says that the suit was for ejectment 
on the basis that the defendant was a ten- 
ant at will under the plintiff and that his 
tenancy had been determined by a valid 
notice to quit — But the judgment does 
not consider whether the tenancy really 
was one at will and whether notice was 
necessary for its determination — The judg- 
ment merely finds that the notice given 
in the case was reasonable notice and 
sufficient to determine the tenancy — But 
on the whole it appears as if the case is 


not one under the T. P. Act. 36 Cal 927 
which is followed w’as not such a case.)] 
NOTE.-Topham in his New Law of Pro-- 
petty, 4th Edn.. 1932, p. 252, says that a 
tenancy at will is determinable by lessor 
or lessee by notice. He does not say that 
a simple demand of possession by the' 
lessor will not be sufficient to determine 
the tenancy. 

8. See ( 20) 7 AIR 1920 Lah 217 (217) ; 
57 Ind Cas 269, Des Raj v. faimal Singh. 
(Tenancy at will is not determined by 
mere non-payment of rent.) 

(’26) 13 AIR 1926 Sind 71 (74,75) : 21 Sind. 
LR 185: 90 Ind Cas 1007 (DB). Stdtk 
Haji V. Mahomed Faruq. (NOTE — ^The view 
expressed in this case that an open asser- 
tion by a tenant of title, as owner is en- 
ough to determine the tenancy, though he 
does not give up possession is, it is 
submitted, not correct. It is only a per- 
iodic lease such as a lease form year to 
yegr that can be determined by simple 
notice by lessor or lessee. This is the pe- 
culiarity of such a lease. The principle 
does not apply to tenancy at will and the 
lessee cannot determine such tenancy 
without surrendering possession.) 

9. (’09) 36 Cal 927 (933) : 2 Ind Cas 656 
(659) (DB), Paralap Narain v. Maighu 
Lall 

10. (78) 3 Cal 696 (699) : 1 Cal L R 577 
(DB). Prosunno Coomaree Debea v. Rm- 
tton Bepary. 

(’26) 13 AIR 1926 Sind 98 (100) : 97 Ind 
Cas 248, Mulibai v. Vassibai. 

(’36) 23 AIR 1936 Pat 275 (2&1, 282) : 162- 
Ind Cas .797 (DB), Darbar Saheb v. Bare- 
lal. 

11. (’86) 8 All 405 ( 408) : 1886 All W N 
170 (DB), Khuda Bakhash v. Sheo Din- 

12. (’40) 27 AIR 1940 Cal 89 (91) : ILR 
(1939) 2 Cal 254 : 186 Ind Cas 625, An- 
war AH v. Jamiy.ilal Roy. 

(’33) 20 AIR 1933 Pat 561 (562) : 145 
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implied.'^ It is difticulc to appceciatc thij. reason." As sect', in Note 25 the term 
of a lease can be fixed with reference to a future event, ihovi^ii it may not be 
possible to say on the date of the lease, when such event will occur. U is not cleat 
why the act by which the lessor or the lessee may manifest his intention to ter- 
minate the lease should not be considered as the event, with reference to v.hith 
the term of the lease is fixed in such cases. 


No doubt, It is considered that a tenancy at will is not a beniublc''' ot 
troizsferable interest.^ But this does not necessarily lead to the conclusion that 
a tenancy at will is not a lease at will. It :is conceived that the abo\ e features of 
such tenancies are only the result of the presumed intention of the parties in srch 
cases. The intention being to create an interest whose continuance is to depend 
on the will of the parties, it is apparently considered (as it may be very reasonably 
considered), that the intention is that such interest should be confied in its enjoy* 
ment to the grantee personally and should neither be heritable nor transferable. 
Section 108, clause (j), under which a lease is transferable, is expressly made sub- 
ject to there being no contract or local usage to the contrary. It is clear that such 
a contract may be express or implied. A tenancy at will may be regarded as con- 
taining such an implied provision against transfer. The non-transferable nature 
^f a tenancy at will may thus be only the result of such an implied contract. 
There does not seem to be anything in principle against panics agreeing that a 
tenancy at the lessor’s will should be a heritable and transferable interest. As an 
instance of a lease which, though terminable at any time at the will of the lessor, 
was held to be both heritable and transferable, reference may be made to the case 
■of Lekhraj Roy v. Kitnhya Singh.^^ (See Note 72.) 

A -tenancy at will is not a lease for a period exceeding one x’car for pur- 
poses of registration.^® 

It will be noticed that a tenancy at will is not a lease for an indefinite 
period, under which no term is fixed, so as to attract the rule of construction dis- 
cussed in Note 26, viz., that a lease for an indefinite term enures, gcjicraliy speak- 
ing, for the life-time of the lessee. 

33. Tenancy by sufferance. — See Notes 37 to 40. 


Ind Cas 567 (DB), Ramktskun v. Bibi 
Sohila. 

\See also (’26) 13 AIR 1929 Sind 71 (73) 

: 21 Sind L R 185 : 90 Ind Cas 1007 
(DB), Sidik Haji v. Mahomed Faruq. 
(Permissive occupation without payment 
of rent is not a regular lease within S. 105 
— It is a tenancy at will.)) 

13. r'33) 20 AIR 1933 Pat 561 (562) : 14.5 
Ind Cas ^7 (DB), Ramkbhun v. Bibi 
Sohila. 

14. It may be noted that a tenancj’ at will is 
referred to as a lease in English text books 
of authority, like, for instance, Williams 
and Eastwood, Principles of the Law of 
Real Property, 1933 Edn., pages 106-107 
— It will also be noted that a tenant at 
will is referred to as a lessee and the crea- 
tion of a tenancy at will is referred to as 
letting — A tenancy at will is actually re- 
ferred to as a lease at will — But a tenancy 
at will is not a "legal estate” under the 
English law— But this is the result of ex- 
press statutory enactment — See Topham, 
New Law of Property, 4th Edn„ 1^2, 
page 252, foot-notes. 

15. (*42) 29 AIR 1942 Pat Sffl (401) : 200 


Ind Cas 769 (DB), Ram Ronbijaya v. 
Ramjivan Ram. 

f38) 25 AIR 1938 Nag 506 ( 509) : ILR 
0940 j Nag 269 : 182 Ind Cas 581 (DB), 
Abdul Razak y. Nandlal Sheolal ( A ten- 
ancy at will in English law is deteimined 
by the death of either party or by either 
doing any act, inconsistent with the con- 
tinuance of the tenancy.) 

{‘40) 27 A I R 1940 Cal 89 (91) : I L R 
(,1939) 2 Cal 254 : 186 Ind Cas 625, 
.'\nwar AH v. Janiinilal Roy. 

Also see Note 72. 

16. (‘33) 20 AIR 1933 Pat 561 (562) : 145 
Ind Cas 567 (DB), Ramkishun v. Bibi 
Sohila. 

[See also (’14) 1 AIR 1914 Oudh 220 (220, 
221) : 25 Ind Cas 6 Indal Soh v. Bha- 
bhutl Singh. (Admitted — Person claim- 
ing as transferee from tenant at will can- 
not claim rent from sub-tenant of ten- 
ant at will — Between transferee and sub- 
tenant, no relationship of landlord and 
tenant exists. ) ] 

17. (78) 3 Cal 210 (213) : 4. Ind App 223 
(PC). 

18. (’90) 14 Bom 319 (320) (DB), Jivra} 
Gopal V. Atmaram Dayaram. 
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r rf V leise for the life of the lessee would be a valid 

• f I.OCPC k that where the parties have 
The general rule of construction o indefinitely but have not fixed 

..l. c^no. a.. 

An estate granted co A for confTrrad by 

- A'rso";“‘Buc in the latter case, A's son gets no interest in the pro- 

But Vlsf be'Lted that there cannot be a le.se for life in favour of A 

“ !r- S- -ir:Si 

interest. After the determination of his interest, the property will tetert to 

the lessor.^^^^^ granted for the life of two persons enures till the death of the 
survivor of them.=^ 

A lease for life is regarded as one for a period exceeding one year for the 
purpose of registration, although on the date of the lease it is' not certain whether 
the life will expire only after a year from th0 commencement of the lease.^ 


See also Notes 27, 29 and 72. 

35. Lease with a clause for renewal— General. — A provision m a 
iease to the effect that on the e.-tpiry of the tertn of the lease, the lease is to 
renewed is a valid provision. Such a provision, however, does not tpso facto ex- 
tencHhe term of the lease. The provision only entitles the lessee to obtain a new 
lease in his favour after the expiry^ the original^ term^ W here the lessee dies 

Tenant hplri liable to be elected.) 


Section 105 — Note 34 

1. See (’01) 28 Cal 720 (732, 733) : 28 Ind 
App 152 (PC), Tudmanund Singh v. G. 

S. Hayes. 

2. (’24) 11 AIR 1924 Pat 572 (573) : 3 Pat 
534 : 78 Ind Cas 511 (DB)y Hari Gir v. 
K. Kamakhpa Narain Singh. 

3. (’94) 18 Bom 109 (110) (DB), Parsho- 
tam Vishftu v. Nana Prayag. 

Section 105— Note 35 

1. (1877 ) 2 Ex D 355 (358) : 46 LJQB 603 
: 36 L T 765 : 25 W R (Eng) 734. 
Hand v. Hall. 

*(78) 5 Ind App 164 (168) (PC), fardine 
Shinner & Co. v. Rani Surut Soondari. 

(’26) 13 AIR 1926 Cal 1065 (1067) : 53 
Cal 590 ; 95 Ind Caa 831 (DB). fogesh 
Chandra v. Ananda Charan. (Following 
5 Ind App 164 (PC).) 

(’44) 31 AIR 1944 Bom 210 (212), Bhikaji 
Vishnu V. Ramchandra Krishna. (Ten- 
ancy for term of years — Renewal clause — 
Option to renew not exercised by tenant 
before expiry of tenancy — ^Tenancy held 
be<^e annual after expiry of period of 


(’90) 17 Cal 548 (555, 556), Boyd v.Krieg. 
(A lease for one year containing an op- 
tion of renewal for a period of one year 
is not a lease for a term exceeding one 
year.) 

(’68) IBengLR (AC) 7 (9) (DB), 
ka Prasad v. Ramsunder Kur. 

(’33) 20 AIR 1933 Rang 220 (221, 222) : 
148 Ind Cas 301 (DB), Syriam Land Co, 
V. /. D. Rodriguez. 

\See also (’73) 20 Suth W R 357 (357) 
(DB). Deb Pooree Boistobee v. Kenoo 
Singh Roy. (Where an old lease has ex- 
pired, and the lessee, having the option of 
renewal on applying wdthin a specified 
time does not choose to take a new lea^ 
the landlord’s claim to re-entry cannot 
styled a penalty in the sence in which 
forfeiture of a lease would be upon non- 
performance of a contract.) 

(’32) 19 AIR 1932 Mad 305 (306) : 55 
Mad 519 : 138 Ind Cas 78 (DB), Vdtya 

Kalyani v. Krishnan (Subsequent agree- 
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l^fore the expiry of the term of the lease and his heirs are in possession at the 
time of the expiration of the term they will be entitled to obtain the renewal.* ‘ 
Where the covenant for renewal is made conditional on observance of certain 
conditions by the lessee, the covenant for renewal cannot be enforced if at the 
tune of renewal there is a subsisting breach of the conditions by the lessee.^'* If 
the l^se does not state at whose option the lease is to be renewed, such option 
would pnma facie be held to belong only to the lessee." The question whether 
such option should be exercised before the expiry of the original lease or within 
a reasonable time after the expiry of the lease would depend on the question 
whether tmie was of the essence of the contract. If time was of the essence of 
the contract the lessee must exercise the option before the expiry of the lease; 
but It time was nor of essence of the contract he can exercise the option 
within a reasonable time even after the expiry of the lease.-' Where a term of 
the lease was that : " After the expiration of the said term, if the lessee shall so 
desire, the executant shall have no objection whatever to renew the lease for a fur- 
ther term of 20 years,” it was held that time was not of the essence of the contract 
and that it was only obligatory upon the lessee to require a renewal to be granted 
to him within a reasonable time after the expiration of the original lease.-" Where 
the execution of the fresh lease is dependent on a re-assessment ac the instance of 
the lessor, it is for the lessor to make the re-assessmenc and then call upon the ten- 
ant to exercise his option. In such a case the lessor is bound to give notice to the 
lessee for exercising the option,' of renewal before he can treat the lease as deter- 
mined and re-enter on the land.^'* Where the lessor bound himself to give the 
lessee such leases as he might require from time to time after the expiry of the 
original lease on the same conditions and the lessee did not call upon the lessor 
to execute a fresh lease until eight years after the expiry of the original lease it 
was held that as the lessee was in possession and willing to carry out his part of 
the contract but was never called upon to take renewal by the lessor his right to 
enforce the option of renewal was not lost by laches.- ' The period, for which the 
lease is to be renewed, will be the same as the original period unless it is other- 
wise provided for in the lease.^ As regards the other terms of the renewed lease, 

ment to renew lease does not constitute a notice in time under spedaT circumstance” 
present demise.) \See also (’33) 20 .AIR 1933 Cal 477 (480< 

( 03) 30 Cal 831 (837, 838) (DB), Mac- 144 I. C. 889 (DB), Htniauta Knniuit 

mughten v. Rameskwar. (Unless the Debt v. Sefatulla Biswas. (Where a lease 


parties were agreed to the terms and con- 
ditions of the new lease, a mere offer on 
the part of the lessor to grant a new 
lease would not amount to the giving ot 

la. ('25) 12 AIR 1925 Cal 516 (517. 518) : 
79 Ind Cas 317 (DB), Shulochana v. Kali 
Bibi. 

lb. (T8) 5 AIR 1918 Cal 59 (61) : 51 Ind 
Cas 690 (DB), Ramlal v. Secy, of State. 


2. (12) 17 I. C. 180 (183) (DB) (Cal). 
Secy, of state v. Forbes. (Option may be 
exercised by lessee personally or his repre- 
sentative in interest.) 

2a.t(’05) 27 All 696 ( 698) : 1905 All W N 
154 (DB), Jaggilal v. Cooper. 

(18) 5 AIR 1918 Cal 59 (61) : 51 Ind Cas 
690 (DB). Ramlal v. Secy, of State. (In 
f asfg in which there is an unconditional 
covenant for renewal expressly requiring 
the lessee to notify to the lessor his inten- 
tion to take a renewal before the termina- 
tion of the term the lessee loses his right 
if he fails to pve notice in time. But re- 
lief will be granted against failure to give 


confers a right on the lessee to apply for 
renewal and no time is fixed for it. the 
lessee will not necessarily lose his right 
of renewal by not having made the appli- 
cation within the currency of his term ii 
he continues in possession afterwards with 
the sanction of the lessor.) 

(’19) 6 .AIR 1919 Cal 972 (973) : 45 Ind 
Cas 983 (DB), Secy, of State v. Siba 
Prasad. (Lessee being in a position to 
enforce covenant for renewal on the ex- 
piry of first lease— Fact that lease was not 
renewed may in the absence of an expla- 
nation raise a presumption that lessee ab- 
andoned his right of renewal.)! 

2b. (’05) 27 All 696 ( 698) : 1905 All WN 
154 (DB), Jaggilal v. Cooper. 

2c. (’38) 25 AIR 1938 Cal 724 (725, 727), 
(DB), Prodyot Coomar v. Maynuddin Mia. 

2d. ('21) 8 AIR 1921 Mad 541 (541) : 44 
Mad 230 : 60 I. C. 591 (DB), Pichi 
Naidu v. Jafferson. 

3. t('78) 5 Ind App 164 (169) (PC). 

Jardine Skinner & Co. v. Rani Surut 
Soondari. 
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pnma fade the intention of the r-'^^ties .vill be (ieemc-a to be that the renewed 
Lse should al.o contain the same provisions as the original lease. But the lessee 
will not be entitled to a repetition of the clause for retjeual in the new lease.-* 


' 21 I 8 AIR 1921 Cal 574 (576) : 64 Ind 
Cas 824 (DB), GuTuprasav.na Bhattacha- 
)ic V. Madhusudan Choivdhujy. 

39) 26 AIR 1939 Cal 77 (78) : 179 Ind 
Cas 813. Srish CUandiaw Don Muhammad 

(■38) 25 AIR 1938 Ca) 724 (727) (DB), 

Prodyol Coomnr v. Maymiddin Mia. 

■'19) 6 AIR 1919 Cal 972 (973) : 45 Ind 
Cas 9a3 (DB). Sco’- o/ State v. SibaPra- 
aad. (Original lease for 22 years — Held 
intention was that lease should continue 
■io long as rent was not altered by a sur- 
vey and settlement proceeding and this 
happened to be a period of 22 years — 
Lease renewed for the period extending 
from the date of the expiry of the original 
lease till the completion of tlie next perio- 
dical settlement and not for 22 years.) 

■17) 4 AIR 1917 Cal 526 (526) : 33 Ind 
Cas 450, Ra:>ul Gazi v. .Xbdul Jaiil Khan. 
(Silence in the condition as to the term for 
which the settlement was to be made 
does not render the covenant unenforce- 
able.) 

C17) 4 AIR 1917 Cal 509 (510) : 3S Ind 
Cas 448 (DB), Lani Mia v. Muhammtd 
Easin Mia. (Covenant for renewal should 
as far as possible be interpreted so as to 
make it operative and not futile.) 

; 24) 11 AIR 1924 Pat 560 (561) :3 Pat 403 
; 83 Ind Cas 741 (DB), Harnarayau 
S:)igh V. Darshan Deo. 

(’24) 11 AIR 1924 Cal 346 (348) : 69 Ind 
Cas 600. i\'uv(t Kishore Das v. Madan 
^loUoii Das. 

4. ■•12) 17 Ind Cas 180 (183, 184) (DB) 
(Cal), Secy of State v. Forbes. 

(’39) 26 AIR 1939 Cal 77 (78) : 179 Ind 
Cas 813. Srisli Chan'Jra v. Doa Moham- 
mad. 

(’38) 25 AIR 1938 Cal 724 (727) (DB), 
Prodyot Coomar v. Maynuddtn Mia- 

( ’20) 7 AIR 1920 Cal 96 (O'/) : 55 Ind Cas 
375, Epasan AH v. Ram Kumar De. 

C19) 6 AIR 1919 Cal 972 ( 973) : 45 Ind 
Cas 983 (DB), Secy of State v. Siba 
Prasad. 

(’17) 4 AIR 1917 Cal 526 (526) : S3 Ind 
Cas 450, Rasul Gazi v. Abdul Jalil Khan. 

(’17) 4 AIR 1917 Cal 509 (510) : 33 Ind 
Cas 448 (DB), Lani Mia v. Mahammad 
Easin Mia. 

Also see S. Ill, Note 3. 

5. (’39) 26 AIR 1939 Cal 77 ( 78) : 179 
Ind Cas 813, Srish Chandra v. Doa Maha- 
mmad. 

(*38) 25 AIR 1938 Cal 724 (727) (DB), 
Prodyot Coomar v. Maynuddtn Mia- 

(’19) 6 AIR 1919 Cal 972 (973) : 45 Ind 
Cas 98S' (DB), Secy of State v. Siba Pra- 
sad. 


4 AIR 1917 Cal 526 (526) : 33 Ind 
Cas 450 Rasul Gazi v. Abdul Jalil Khan- 

-17) 4 AIR 1817 CaJ 509 (510) : 33 Ind 
Cas 4 18 (DB). L^ni Mia v. Muhammad 
Easia Mia. 

(’26) 13 AIR 1926 Cal 1065 (1067) : 53 
Cal 590 : 95 Ind Cas 831 (DB), Jogesh 
Chandra v. Ananda Charan- 

(’12)17 Ind Cas 180 (183) (DB) (Cal), Seyc, 
of State Forbes. 

t’14) 1 AIR 1914 Low Bur 241 (243) : 8 
Low Bur Rul 64 : 24 Ind Cas 911 (DB), 
.Scry of State v. Ma Dive. 

Also see S. ill. Note 3. 

( ’47) 34 AIR 1947 Ca\ 378 (382) : ILR 
il9l6j 2 Cal 80 (DB), Narendra Nath 
\. Rampal Singh. [Right to renewal un- 
der covenant entirely subject to pleasure 
of lessor covenant held not in essence a co- 
\enani for renewal with lessee — The new 
Kase need not be for a period similar to 
that of the original lease.] 

' 21 ) 8 AIR 1821 Mad 80 ( 80) ; 44 Mad 
509 : 62 Ind Cas 62 (DB), Kutetalik v. 
Ummamma .‘Xmma. (Malabar Taraga — 
Undertaking to improve the land and take 
Taraga — Held there was a covenant for 
renewal.) 

(■]9j 6 AIR 1919 Cal 972 (973) : 45 Ind 
Cas 983 (DB), Secretary of State v. Siba 
Prasad. (The kabuliyat executed by the 
grantee contained a covenant to the follow- 
ing effect. ’ If I agree to die enhancement 
of the rent to be fixed at the time of the 
next settlement, in future, the Government 
shall have the power to settle the lands 

then only with others:” — 
Held that the clause in the lease was in 
essence a covenant for renewal.) 

(‘17) 4 AIR 1917 Cal 249 (253) 34 Ind 
Cas 82 (DB), Rajani Kant v. Yousuf Alt. 
(Fresh settlement on the expiiy of the 
lease was to be ‘‘‘according to the terms 
on which tiie lessor wished to lease it out 
in future” — Held the terms being undefin- 
ed and depending upon the will of the 
lessor could not be enforced.) 

(1911) 9 Ind Cas 923 (923 925), (DB,) 
(Cal), Jogendra Chandra v. Rafendra 
Nath. (Provision in a lease deed that if 
on the expiry of the term, lessee or his 
representatives be unwilling to take ijara 
of the leased property, then lessee or his 
representatives shall be entitled to remo^'e 
whatever improvements lessee might have 
created — Held, there was nothing in this 
clause to give lessee a rigjit to demand at 
the expiry of the term that a fresh lease 
for the same period and at the same rate 
should be granted.) 
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It is a matter depending purely on the interpretation of each lease, 
whether it contains a provision for renewal. See the undermentioned deci- 
sions® for illustrative cases. There is no presumption that, unless a contrary 
intention is shown, the lessee will have an option of renewal.J^ On the other 
hand, the ‘prima facie’ presumption is that on the expiry of the term fixed 
by a lease, the lessee’s right is intended to come to an end. But the provi- 
sion for renewal may be in any form. An express covenant to renew in 
appropriate technical language is not essential.® 

A clause for the perpetual renewal of a lease is valid.® Thus, for 
instance, if the original lease is for a period of eleven years, the lessee may 
be entitled to a renewal of the lease at the beginning of every successive 
period of eleven years. 

A perpetual lease and a lease with a clause for perpetual renewal are 
not the same.^^ In the former case a perpetual ‘interest’ in immovable pro- 
perty is created once and for all. But in the latter case, the lessee has 
merely an option of having the lease renewed in his favour at the end of 
every successive period. The right under such option of renewal is not an 
‘interest’ in immovable property. 


(1883) 7 Bom 109 (115), In re Purmanan- 
das Jeewandas. (A lease for 99 years 
containing a covenant that the lessor 
upon application of the heirs, executors, 
administrators and assigns of the lessee 
would regrant and renew the lease “on 
the terms and conditions” mentioned in 
the lease — Held, the covenant was not for 
perpetual renewal but for a single re- 
newal only.) 

(1869) 12 Suth WR 538 (538) (DB). 

Fofceeroonissa Begum v. Chunder Monee 
Dasee. (Lease for five years— Condition 
that on the expiration of the term the 
lessor shall have no right to let the land 
to any other tenant— Held that lessor 
was not absolutely bound to re-let the 
land to the lessee but he was not at 
liberty to re-let the land to any other 
person.) 

(’19) 6 AIR 1919 Cal 529 (530): 51 Ind 
Cas 415 (DB). Shamsoonessa v. Satya 
Sebofc. (Tenant for a year holding over 
after one year with landlord’s consent— 
The new tenancy can be terminated by 
the lanlord by giving notice— This right 
Is not affected by the covenant in the 
leaee deed, that on the expiry of the 
period of one year the landlord might 
settle another tenant on the land If the 
tenant (previous) refused to pay the addi- 
tional rent demanded by him.) 

('12) 17 Ind Cas 180 (182. 183) (DB) (Cal). 
Secy, of State v. Forbes. (Lease for a 
term with provision that after the expiry 
of the term the lessor would have power 
to resettle the land with the lessee on 
a fair rent— Held that the clause was in- 
tended to be a covenant for renewal and 
not merely one reserving liberty to lessor 
to renew— If latter sense were adopted 
the clause would be entirely superfluous.) 
(*14) 1 AIR 1914 Cal 382 (384): 21 Ind 

Cas 920 (DB), Bengal Coal Co. v. Rajen- 
dra Lol. (Clause providing that if the 
lessee dtiould be unwilling to take a fresh 
settlement after the expiry of the pre- 


sent term he and his representatives should 
be entitled to take away such appurte- 
nances as they might make at their own 
cost — Held that this did not constitute a 
covenant for renewal. NOTE. — For a 

similar case see 9 Ind Cas 923 (924).) 
(•15) 2 AIR 1915 PC 59 (63): 39 Bom 

625 : 42 Ind App 229: 30 Ind Cas 303 (PC). 
Secy, of State v. Bai Rajbai. (First patta 
expressly providing that there would be 
no right of renewal — Subsequent pattas 
not containing this provision — This alone 
is not sufficient to imply that a right of 
renewal was conferred.) 

7. (’15) 2 AIR 1915 PC 59 (63): 39 Bom 

625 : 42 Ind App 229: 30 Ind Cas 303 (PC). 
Secy, of State v. Bai Rajbai. 

8. (’12) 17 Ind Cas 180 (182) (DB) (Cal). 
Secy, of State v. Forbes. 

9. (’21) 8 AIR 1921 Mad 541 (541. 542): 44 

Mad 230 : 60 Ind Cas 591 (DB). Pichi 

Naidu v. Jafferson. 

(’07) 30 Mad 300 (303): 17 Mad L Jour 

189 (DB), Gopalan Nair v. Kunhan 
Menon. 

ISee also (*38) 25 AIR 1938 Cal 724 (727) 
(DB). Prodyot Coomar v. Maynuddin Mia. 
(In the circumstances of the case the 
meaning of the renewal clause was held 
to be that the tenant was entitled to such 
a renewal clause in all succeeding leases 
as a substantive part of the conditions of 
the tenancy.)! 

10. (1914) 2 Ch 705 (712): 84 LJ Ch 203: 

111 LT 1016, Wynn v. Conway Corpora- 
tion. 

11. (’38) 25 AIR 1938 Cal 724 (726) (DB). 

Prodyot Coomar v. Maynuddin Mia. 

(5ee (’33) 20 AIR 1933 Mad 852 (853): 

147 Ind Cas 735. Raman v. Karunakara. 
(In this case it was pointed out that 

though in such cases, the lease may not 
be strictly in perpetuity the grantee by 
exercising his option may enjoy the pro- 
perty permanently.)! 
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A covenant for perpetual renewal being a serious derogation from the 
rights "of tL landlord must be strictly proved. There must be unequivocal 
and unambiguous ground for holding that a lease contams such a convenant. 
Otherwise such a covenant cannot be held to exist. 

A covenant for renewal contained in a lease may specifically 

enforced as any other contract for the transfer of immovable property, and 
the principles and considerations applicable in both cases would be the same. 
The undermentioned are illustrative cases.^^ 


It has been held that a covenant for renewal does not operate as a 
present demise but is a mere contract which can be given effect to, by 
enforcing specific performance only, in case of refusal to perform it by the 
lessor; and as the contract of lease and the covenant for renewal are two 
separate contracts the ratification of the lease does not necessarily amount 

to a ratification of the covenant for renewal.^^a 


An agreement to renew a lease may be a term in the lease itself or it 
may form a separate contract subsequently entered into between the parties. 
In the former case, it would be a covenant running -with the land enforceable 
both by the original lessee and the assignees of the lease. (See Note 36). 
But in the latter case it would be merely a ‘personal’ right of the lessee with 

V. Volkart Bros. (Covenant for renewal 


12. (1944) 1944 Ch 328: (1944) 1 All ER 670: 
113 LJ Ch 223, Green v. Palmer. 

[By an agreement in writing the owner 
of a furnished house let it to a tenant 
at a we.ehly rent for six months certain 
with an option to the tenant to continue 
tile tenancy at the expiration of the term 
on the same terms & conditions “includ- 
ing this clause” on giving notice in writ- 
ing. The tenant twice renewed the 
tenancy & then held over, claiming a 
riglit of perpetual renewal: — Held; under 
the agreement the tenant was entitled on 
exer(^ising the option contained in the 
original tenancy agreement to a tenancy 
for six months with -a right to renew for 
one further period* of six months & no 
more.] 

(’39) 26 AIR 193,9 Cal 77 (78): 179 Tnd 

Cas 813, Srish Chandra v. Doa Maham- 
7iiad. (The leanings of Court are always 
against perpetual renewals.) 

(’37) 24 AIR 1937 All 328 (331): 169 Ind 
Cas 145 (DB), Seioafc Ram v. Muntctpol 
Board, Meerut. 

(•07) 30 Mad 300 (303): 17 Mad L Jour 
189 (DB), Gapalan Nair v. Kunhan Menon. 
(’12) 17 Ind Cas 180 (183) (DB) (Cal), 
Secy, of State v. Forbes. 

CIS) 2 AIR 1915 PC 59 (62. 63): 39 Bom 
625: 42 Ind App 229: 30 Ind Cas 303 

(PC). Secy, of State v. Bai Rajbai. 

13. (’29) 16 AIR 1929 Cal 50 (55): 55 Cal 

841: 109 Ind Cas 298 (DB). Mahendra 

Nath V. Koilash Nath. (The right of 
renewal is a privilege granted to the lessee 
and therefore the renewal can only be of 
the contract as made. For example, if 
the contract is made with tenants, one 
of them cannot enforce the contract, or 
where the position of the parties changes, 
the renewal cannot be enforced.) 

(■27) 14 AIR 1927 Mad 513 (521); 50 Mad 
595: 102 Ind Cas 246 (DB), Secy, of State 


in a lease for 99 years “upon such terms 
and conditions as shall be judged reason- 
able” held not too vague to be enforced.) 
(’24) 11 AIR 1924 Cal 346 (347, 348): 69 
Ind Cas 600, Nava Kishore Das v. Madan 
Mohan Das. (Covenant in lease for term 
for renewal at lessee’s option — Covenant 
vague and uncertain as to rent — Specific 
p erf ormance ref used . ) 

(’28) 15 AIR 1928 PC 258 (260): 51 Mad 

885: 55 Ind App 423: 111 Ind Cas 404 

(PC), Secy, of State v. VolJcarf Bros. (A 
lease of land provided among other 
things, “this lease shall and may be re- 
newed for a further term of 99 years upon 
such terms and conditions as shall be 
deemed reasonable.” Before expiry of 
the term the lessees transferred their in- 
terest in a portion of the property and 
after expiry claimed renewal in virtue of 
the above clause — Held on construction 
that the covenant only applied to the pre- 
mises as a whole, and that since lessees 
lost interest in a portion of the property, 
the circumstances did not justify a rene- 
wal of the lease. AIR 1927 Mad 513: 50 
Mad 595 reversed.) 

(’25) 12 AIR 1925 Nag 281 (283): 23 Nag 
1 j R 26: 89 Ind Cas 273. Onkar Prasad v. 
Badri Das. (Where a lease contains a 
condition that renewal of the lease would 
be dependent upon the performance of 
certain covenants during the terms of the 
lease that condition is deemed to have 
been satisfied if there is no subsisting 
breach at the time renewal is applied for, 
although there may have been breaches 
of covenants during the term of the lease 
which have been impliedly condoned by 
the, lessor.) 

13a. (’29) 16 AIR 1929 Cal 50 (54, 55): 55 Cal 
841: 109 Ind Cas 298 (DB), Mahendra 

Nath V. Katlash Nath. 
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whom the contract is made and would not be enforceable by the assignees 
of the lease. 

‘Stamp’. — In the case cited below, ^ held that a lease containing 
a clause for renewal was not an instrument comprising two distinct matters 
for the purpose of stamp duty. 


36. Covenant for renewal — Enforceability against assignee from 
lessor or lessee. — A covenant for renewal contained in a lease is what is 
known as a covenant running with the land.^ The burden and benefit of 
such a covenant passes with the estate of the covenator and the covenantee, 
(see Note 25 on S. 40.) Hence, such a covenant is binding on any person, 
in whom the property is vested for the time being. Such a covenant is, 
therefore, enforceable against the transferees of the property from the lessor. 
The question whether the transfer was for consideration or not, or whether 
the transferee had notice of the covenant or not, is immaterial in such cases. ^ 

But a covenant for renewal contained in a lease granted by a person 
with a limited interest will not bind the persons who would take the estate 
by succession after the expiry of such an interest. Thus, a covenant for 
renewal contained in a lease granted by a Hindu widow will not bind the 
reversioners succeeding to the estate after her death.® 

On the principle referred to above, a covenant for renewal contained 
in a lease can be enforced by any person in whom the leasehold estate is 
vested for the time being. Thus, the assignee of a lease can enforce such 

a covenant.* 

The covenant can also be enforced against such an assignee. 

Where a lessee holds over after the expiry of the original term with 
the assent of the lessor and the tenancy is renewed under S. 116 from 
month to month or year to year as the case may be, the lessee has a transfer- 
able interest in the property. If he is entitled to an option of renewal of 
the original lease such option also will pass to an assignee of his interest. 
It must be noted that in such a case there is no ‘distinct’ and separate lease 
formed by the holding over under S. 116.*^ The effect of such holding over 
is to ‘renew’ the old lease on different terms as to the period of the lease. 


14. (’02) 25 Mad 3 (5. 6) (FB). Reference 
under Stamp Act, S. 57. 

S. 105— NOTE 36 

1. See Note 1 on S. 40 for a discussion ofc 
the subject of covenants running with 
the land. Note 25 on that section deals 
specially with covenants between landlord 
and tenant. 

(-27) 14 AIR 1927 Mad 513 (521. 522): 50 
Mad 595: 102 Ind Cas 246 (DB), Secy, of 
State V. Volkart Bros. (It Is apportlon- 

able.) 

('21) 8 AIR 1921 Mad 541 (541): 44 Mad 
230: 60 Ind Cas 591 (DB). Pichi Naidu v. 
Jafferson. (It is not subject to any rule 
against perpetuities.) 

(•02) 25 Mad 3 (6) (FB). Reference under 
Stamp Act. S. 57. 

2. It would be useful to note in this con- 
nexion that an obligation attached to the 
ownership of Immovable property would 
not bind transferees for consideration 
without notice of the property. 

8. ('37) 24 AIR J937 All 328 (331): 169 I. C. 
» 14S (DB), Sewak Ram v. Muntcipol Boord, 

Meertct. 


4. (■12j i7 Ind Cas 180 (183) (DB) (Cal), 
Secy, of State v. Forbes. (Option of 
renewal may bo exercised not only by 
lessee personally but also by his repre- 
sentative in interest, e. g-, his trustee in 
bankru,>tcy. ) 

(■2i) il AIR 1924 Cal 346 IPA7): 69 Ind 
Cas 600. Nava Kishore Das v. Madan 
Mohan Das. 

(’25) 12 AIR 1925 Nag 281 (283): 23 Nag 
LR 26: 89 Ind Cas 273, Onkarprasad v. 
Badrt Prasad. 

(’27) 14 AIR 1927 Cal 100 (102): 91 Ind 

Cas 501 (DB), BenoyKrishna v. Fanindra 
Nath. 

(’63) 9 Moo Ind App 431 (445) (PC). 

Pronnath Chowdry v^Surnomoyee Dasee. 

5. (’27) 14 AIR 1927 Cal 725 (730): 54 Cal 

813: 104 Ind Cas 484 (DB). Bengal Nation- 
al Bank v. Janolci Nath. 

6. (’27) 14 AIR 1927 Cal 725 (729): 54 Cal 

813; 104 Ind Cas 484 (DB), Bengal 

National Bank v. Janofci Nath. (Section 
116 must be regarded as supplemental to 
and in qualification of cl. (a) of S. Ill 
which states that, a lease determines by 
the efRlux of the time limited thereby.) 
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Such a ‘renewal’ implies that the lease is the ‘same’. The covenant for 
renewal therefore, ‘continues’ to be an incident of the lessee s mterest m 
such a case even after the expiry of the original term. The assignee m such 
a case gets’ therefore the ‘very’ lease which contained the covenmt for 
renewal. But if the tenancy formed after the ejqjiry of origmal tema is 
not a ‘renewal’ of the original lease but a ‘fresh and distinct tenancy the 
covenant for renewal contained in the original lease would not be an incident 
of such a ‘fresh’ tenancy and the assignee of such a tenancy would not be 
entitled to enforce such a covenant. 

A mortgagee is not an ‘assignee’ of the lease. ^ Because, the whole of 
the leasehold estate is not transferred to the mortgagee. It is only an inter- 
est in the leasehold estate that is transferred to the mortgagee. But this rule 
does not apply to an ‘English’ mortgage. In such a case, the property is 
transferred ‘absolutely’ to the mortgagee. The mortgagor has only a right 
to a re-transfer of the property on the discharge of the mortgag^ (See 
S. 58.) Hence, an ‘English’ mortgagee would be an assignee of the lease 
entitled to enforce a covenant for renewal. 

But it has been held that ‘specific performance’ of a covenant for 
renewal ought not to be enforced even against an ‘English* mortgagee of the 
interest of a lessee holding over after expiry of the original term.^ The 
reason given is that specific performance is an ‘equitable’ remedy, and that 
there is no ‘equity’ in compelling a ‘mortgagee’ to perfect his title so as to 
become legally liable for rent to the lessor. 

An ‘independent’ contract (not forming a covenant contained in a 
lease) for the renewal of a lease will not run with the land. Such a contract 
will only give rise to an obligation attached to the ownership of immovable 
property. Under S. 40, such an obligation will not be enforceable against 
transferees of the property for consideration ‘without’ notice of the con- 
tract.‘° Such a contract will bind only ‘gratuitous’ transferees and trans- 
ferees for consideration ‘with notice’ of the contract.^^ 

37. Lessee holding over after expiration of lease — General. — On 
the determination of a lease, the lessee’s right of possession of the property 
comes to an end. He has not even a ‘personal’ right of possession not 
amounting to an interest in the property. Nor is his possession ‘ipso facto 
permissive’. Hence in such cases, the lessee is not even in the position of a 
‘licensee’. His possession is, therefore, wrongful.' (As to whether and to 
what extent it can be adverse, see Note 80.) In legal parlance he is known 
as a tenant by sufferance.^ Thus, the expression tenant by sufferance does 


7. (’27) 14 AIR 1927 Cal 100 (102): 91 Ind 
Cas 501 (DB), Benoy Krishna v. Fanindra 
Nath. 

(■27) 14 AIR 1927 Cal 725 (729 to 733): 
54 Cal 813: 104 Ind Cas 484 (DB), Bengal 
NatioTial Bank v. Janolci Nath. 

8. (’27) 14 AIR 1937 Cal 725 ( 729); 54 Cal 

813; 104 Ind Cas 484 (DB). Bengal 

National Bank v. Janoki Nath. 

9. (’27) 14 AIR 1^7 Cal 725 (729): 54 Cal 

813: 104 Ind Cas 484 (DB). Bengal 

National Bank v. Janoki Nath. 

10. (’02) 25 Mad 3 (6) (FB), Reference under 
Stamp Act, S. 57. 

11. See (’32) 19 AIR 1932 Mad 305 (307); 55 

Mad 519: 138 Ind Cas 78 (DB), Valio 

Kalyani v. Kmhnan. (Case relating to 
kanom In Malabar.) 

S 105— NOTE 37 
1. See S. 116, Note 13. 


(But see (’30) 17 AIR 1930 All 177 (179): 
122 Ind Cas 865 (DB). Onkar Prasad v. 
Dhanl Ram.] 

2. (’98) 22 Bom 893 (898) (DB), Kantheppa 
Reddi V. ShesTiappa. 

(’33) 20 AIR 1933 All 756 (758): 146 Ind 

Cas 762 (DB). Kundan Lai v. Deepchand. 
(1900) 2 Bom LR 93 (104) (DB), Raghu- 
nath V. Lakshman. 

(•28) 112 Ind Cas 651 (652) (Lah), 

Muham»nad Budha v. Ghulam Qadir. 

(’10) 37 Cal 674 (678): 6 Ind Cas 339 

(340) (DB), Ramchandra Singh v. Bhi- 
fcambar Singh. 

(See also (’42) 29 AIR 1942 Cal 341 (341): 
200 Ind Cas 660 (DB), Mozam Shaikh v. 
Annada Prasad. (Tenancy by sufferance 
is merely a fiction to avoid continuance 
in possession operating as a trespass^It 
cannot be created by contract and arises 
by implication of law when a person who 
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not imply any ‘existing* tenancy.^ It refers to an ex-tenant continuing in 
possession without any right to do so and without any positive permission 
from the lessor after the determination of his tenancy. His position is 
different from that of a tenant at will. In the latter case, there is a ‘subsist- 
ing’ tenancy. It follows from the above that a tenant by sufferance can be 
sued in ejectment by the lessor without there being any notice to quit or 
even a demand of possession before the suit.'^ But as seen in Note 32 a suit 
for ejectment cannot be brought by the lessor against a ‘tenant at will’ with- 
out first determining the tenancy by notice to quit or demand of possession. 

A tenant by sufferance cannot, however, be dispossessed by the land- 
lord otherwise than in due course of law.*^ If he is so dispossessed, he can 
sue for possession against the lessor under S. 9 of the Specific Relief Act.'^® 

A lessee holding over after the expiry of his term without the lessor’s 
assent has a right to the property which is good as against the whole world 
except the true owner. This is based on the general principle that posses- 
sion itself constitutes a good title except against the true owner.*'* 

If the landlord assents to the tenant continuing in possession after 
the expiry of a lease, the lease is renewed from year to year or month under 
S. 116 according to the purpose of the tenancy. The assent of the lanlord 
may be express or implied. (See Note 38.) 

Even where the lease provides for ‘damages’ by way of enhanced rent 


has been in possession under a lawful 
title continues in possession after that 
title has determined without the consent 
of the person entitled-)) 

3. (1900) 24 Bom 504 (508): 2 Bom LR 491 
(DB). Chandri v. Dcji Bhau. (Tenant by 
sufferance is only in by the laches of the 
owner and so there is no privity between 
them.) 

('09) 31 All 514 (517); 3 Ind Cas 566 

(567) (DB). Pusa Mai v. Makdum Baksh. 
(No privity.) 

(See (*10) 33 Mad 260 (262); 4 Ind Cas 

1080 (1080, 1081) (DB), Subraueti Ramiah 
V. Gundala Ramanni. (It seems doubtful 
whether the Action of a tenancy by 
sufferance should be kept up after the 
Transfer of Property Act. according to 
which a lease is determined by efhlux of 
the time limited thereby.)] 

4. ('49) 36 AIR 1949 Nag 282 (284): ILR 
(1948) Nag 922 (DB), Hasanali v. Dara 
Shah. 

(’33) 20 AIR 1933 All 756 (758); 146 Ind 
Cas 762 (DB), Kundan Lai v. Deepckand. 
(’98) 22 Bom 893 ( 898) (DB), Kaniheppa 
v. Sheshappa. 

(’18) 5 AIR 1918 Cal 601 (602): 45 Ind 

Cas 317 (DB), Gobindi Chandra v. Ifanda 
Dulal. 

(1900 ) 2 Bom LR (104) (DB). Raphunath 
V. Lakahman. 

(’21) 8 AIR 1921 Cal 574 (575): 64 Ind 

Cas 824 (DB), Curuproaanna v. Madhu- 
atidan. 

(*23) 10 AIR 1923 Pat 130 (131): 2 Pat 
171: 70 Ind Cas 290 (DB), Raghubir Singh 
Jtthu Mahton. 

(*12) 13 Ind Cas 59 (60) (All), Gofcul 

V. Shib Charan. 

(• 89 ) 164 Ind Cas 837 ( 840) (Cal). Chandi 


Charan v. Ashutosh Lahiri. 

(1840 ) 7 M & W 226 (234, 235): 151 ER 
749, Deo d. Bennett v. Turner. 

(■09) 31 All 514 (517): 3 Ind Cas 566 

(567) (DB), Pusa Mul V. Makdum Baksh- 
(’75) 24 Suth W R 172 (173), Radha 

Kishorc V. Sittoo Sirdar. 

Also see S. 106, Note 3 and S. 116, Note 
13. 

5. (’68) 9 Suth W R 123 (124) (DB). 5o/aolI 
Khan v. Woopean Khan. (Dispossession 
by subsequent lessee.) 

(■05) 29 Bom 213 (216): 7 Bom LR 12 

(DB), Rudrappa v. Narsingrao. 

(See however (1891) 1 Q B 730 (732. 733): 
60 LJQB 464: 64 LT 538: 39 WR (Eng) 
510, Jones v. Foley. (After the termina- 
tion of the tenancy the tenant must give 
up — The lanlord is entitled to enter on 
the premises and pull down the building 
and if it unavoidably causes damage to 
tenant's furniture the landlord is not 
liable— This does not amount to forcible 
entry which the landlord is not entitled 
to do except under a warrant. NOTE.— 
This decision shows that under English 
law if force is not used the dispossession 
need not be in due course of law.)) 

5a. (’05) 29 Bom 213 (216): 7 Bom LR 12 
(DB), Rudrappa v. Narsingrao. 

(’19) 6 AIR 1919 Bom 97 (98, 99): 43 

Bom 531: 51 I. C. 193 (DB). Culam 

Mahomed v. Emperor. 

Also see S. 108 (q). Note 1 and S. 116, 
Note 13. 

6. (’67) 8 Suth WR 386 (390) (DB), Khojah 
Enaetoollah v. Kiahen Soondur. 

See also A.I.R. Commentaries on the 
Limitation Act, 2nd (1942) Edn.. Art. 3. 
Note 5 and Arts. 142 & 144, Note 4. 
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tiU the date of vacating the property, if the lessee should contmue m Posses- 
sion after the expiration of the term, there would be no subsisting relation- 
ship of ‘landlord and tenant’ between the parties after such expiration. 
Similarly, under English law a contract of tenancy would seem to imply a 
contract to pay rent till the date of giving up possession of the property, it 
the lessee should continue in possession after the expiration of the lease. 
But even this does not necessarily import the continuation of the relation- 
ship of landlord and tenant between the parties after the term. 

But where by usage, although a lease may be executed nominally^ for 
certain period, a term is ‘implied’ that the lessee and his representatives 
should be entitled to continue in possession even after the expiry of such 
period, the lessee or his representative so continuing in possession will not 
be a tenant by sufferance. It is this principle which underlies the observa- 
tions of Sadasiva Iyer, J., in the case noted below.^** In that case he pointed, 
out the inappropriateness of treating as a mere trespasser an agricultural 
tenant in the Madras Presidency holding over after the expiry of alleged term 
of his lease. (See also Note 29.) 

The term tenant by sufferance has also been applied to the ‘heirs’ of a 
life-tenant who continue in possession after the death of such tenant.^^ In 
the undermentioned case the right in question was held to be ‘licence’ 
and it was remarked that if it was a ‘tenure’ of any sort, it was a tenancy 
by sufferance. But as seen already, a licence imports a permission of the 
owner while a tenancy by sufferance does not import such a permission. 

In ‘Adimulam v. Pir Ravuthan’^® the Madras High Court held that a 
tenancy by sufferance was a form of tenancy and that it required to be deter- 
mined before the lessee could be sued in ejectment. This view is not correct 
and is not good law. 


Topham in his ‘New Law of Property,’ 4th Edn., 1932, classes a 
tenancy by sufferance as a form of ‘leasehold’ interest. He calls it the small- 
est estate known to the law, though he says the landlord can turn such a 
tenant out of possession by an action of ejectment without giving him notice. 
Topham also points out that a tenancy by sufferance is not a ‘legal’ estate 
under the English law. Topham’s classification may be understood in the 
following light. Although the possession of a tenant by sufferance is 
‘wrongful,’ he has a good title except against the ‘owner’ of the property. 
In this sense, there does not seem to be anything wrong in referring to a 
tenant by sufferance as having an ‘estate’ in the land. But it is not clear 
how a tenancy by sufferance can be said to be a form of ‘leasehold’ interest, 
seeing that there is no privity between the parties in such a case. It is clear 
that the mere fact that the lessor ‘suffers’ the tenant to continue in possession 
^ not sufficient to create a ‘leasehold’ interest in the legal sense of the term. 
But a similar objection may be taken also to the use of the words “tenant” 
and tenancy to describe the position of a tenant who holds over after the 


7. (’34) 21 AIR 1934 Lah 129 (130): 149 Ind 
Cas 948 (DB), Kirat Singh v. Bhai Kalu. 

8. See (’17) 4 AIR 1917 Mad 901 (902): 39 

Mad 54: 33 Ind Cas 705 (DB), Madar 

Sahib V. Kader Moideen. 

9. See CIO) 33 Mad 260 (262): 4 Ond Cas 

1080 (1080. 1081) (DB). Subraueti Ramiah 
V. Gundala Ramanni. (Tenancy by suf- 
ferance in England does not interrupt the 
running of time against the lessor.) 

10. C15) 2 AIR 1915 Mad 345 (348): 25 Ind 

Cas 109 (DB), Ganapathi Mudali v. Ven- 
katalakshmi Narasayj/a. 


11. (’10) 37 Cal 674 (678): 6 Ind Cas 339 

(340) (DB), Ramchandra Singh v. Bhi- 
Icambar Singh. 

(•24) 11 AIR 1924 Pat 572 (575): 3 Pat 

534: 78 Ind Cas 511 (DB), Hori Gir v. 
Kumar Kamakhya. 

12. (’18) 5 AIR 1918 Cal 601 (602): 45 Ind 

Cas 317 (DB), Gobinda Chandra v. Wanda 
Dulal. (Doe d. Knight v. Quigley, (1810) 
11 R R 780 referred to.) 

13. (’85) 8 Mad 424 (426, 427): 9 Ind Jur 

309 (DB). 
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expiry of his lease without the assent of his landlord. It only seems to be 
a case of a loose use of terms adopted for the sake of convenience where such 
loose use is not likely to create any confusion. 

It has been held that a tenancy by sufferance, assuming that it is an 
‘interest’ in property, terminates on the death of the tenant^^ or on transfer 
by him.^® 

There is no substantial difference between a tenant by sufferance and 
a trespasser, as he is sometimes called.^® But a tenant by sufferance enters 
by lawful demise or title though he afterwards wrongfully continues in 
possession. But a trespasser’s entry on the property is itself wrongful. 

38. Lessee holding over after expiration of lease — Lessor’s assent. — 
Under S. 116, if a lessee continues to hold possession of the property after the 
determination of the lease and the lessor by acceptance of rent from him, or 
otherwise, assents to his doing so, the lease is renewed from year to year 
or from month to month according to the purpose of the tenancy. But apart 
from the provisions of S. 116 the payment and acceptance of rent may give 
rise by implication to a fresh tenancy between the parties after the expiry 
of the original one. Such a tenancy also would, in the absence of a con- 
tract, local law or usage to the contrary, be deemed under S. 106 to be one 
from year to year or month to month.^ But there is one important difference 
between a tenancy renewed under S. 116 (or under the principle thereof, 
where such principle is applicable) and a fresh tenancy created between the 
parties. In the former case, the tenancy continues to be the same.“ But 
in the latter case the tenancy is not the same as the original one but a distinct 
and separate one. In the undermentioned case^® the lease deed provided for 
the lessee building a house for the purpose of a shop on the land and carry- 
ing on business and paying rent every year to the lessor. There was a further 
provision that if rent was not paid in any year the lessor would be entitled 
to recover khas possession of the land. The lessee failed to pay rent and the 
lessor instead of recovering possession under the provisions of the lease deed, 

14. (’98) 22 Bom 893 (898) (DB). Kantheppa 
Raddi V. Sheshappa. 

(’85) 8 Mad 424 (427): 9 Ind Jur 309 

(DB), Adimulam v. Pir Ravuthan. 

15. (’85) 8 Mad 424 (426, 427): 9 Ind Jur 

309 (DB), Adimulam v. Pir Ravuthan. 

16. (’09) 31 AU 514 (517): 3 Ind Cas 566 

(567) (DB), Pusa Mai v. Makdum Baksh. 

(’15) 2 AIB 1915 Low Bur 47 (48): 8 Low 
Bur Rul 270: 30 Ind Cas 753, Maung Po 
Shin V. Mohamad Thambi. 

(’98) 22 Bom 893 (898) (DB). Kantheppa 
Raddi V. Sheehappa. (Roe v. Ward, 1 K B1 
96 followed.) 

S 105— NOTE 38 

1. (’68) 22 Bom 893 (898) (DB). Kantheppa 
Raddi v. Sheshappa. 

(’24) 11 AIR 1924 Pat 560 (563): 3 Pat 403: 

83 Ind Cas 741 (DB), Tekait Hamarayan 
Sinyh V. Darahan Deo. 

(’28) 112 Ind Cas 651 (652) (Lah). 

Muhammad Budha' y. Ghulam Quadir. 

(Transfer of Property Act not applicable 
but principle of S. 116 applied.) 

(11) 9 Ind Cas 141 (146) (DB) (Mad). 

SuUec Abhoyee v. KrisTma Roo. 

(’27) 14 AIR 1927 Cal 725 (730): 54 Cal 
^ S13: 104 Ind Caa 484 (DB). Benyal 

Nattonai Bank v. JanoM Bath Roy. 


(Tenancy renewed tinder S. 116 — Tenant 
has an assignable interest in land and 
assignee is liable for rent.) 

(’15) 2 AIR 1915 Cal 64 (65): 24 Ind Cas 
183 (DB), Durgi Nifcorini v. Cobardhan. 
(Section 116 held inapplicable. 

CIO) 6 Ind Cas 339 (340) (DB) (Cal), 
Ram Chandro Singh v. Bhikambar Singh. 
(Lease for life — Death of lessee — Lessee’s 
heirs continuing in possession thereafter.) 
(’70) 14 Suth WR 262 (265) (DB), Lekh- 
raj Roy v. Kanhaya Singh. (Lease for life 
— Lessee’s heirs continuing in possession 
after lessee’s death.) 

ISce (’83) 9 Cal 908 (912): 13 Cal LR 

69 (DB), Surnomoyee v. Deonath Gir. 
(But when the ex-tenant is not in exclu- 
sive possession but there is a scramble for 
possession the above principles will not 
apply.)] 

2. (’27) 14 AIR 1927 Cal 725 (729): 54 Cal 
813: 104 Ind Cas 484 (DB), Bengal 

National Bank v. Janoki Nath Roy. 
fSee also (’66) 3 Bom HCR (A C) 27 
(30) (DB), Soyoil v. Umaji. (Lessee 
alllowed to continue as yearly tenant — 
He holds on terms contained in the expir- 
ed lease.)] 

2a. (’25) 90 Ind Cas 832 (833) (DB) (Cal) 
Chandra KuTnar Shah v. Mafizar Rahman 
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obtained a rent decree and in execution brought the property to sale. IJe 
property was purchased in auction by a third person. In a suit brought by 
the lessor against the third person for ejectment on the ground that the 
tenancy was a tenancy at will and was determined by a proper notice to quit, 
jirt was held that the lease was a lease for life of the lessee subject to its 
determination if he failed to pay rent in any year; that when the original 
lessee failed to pay rent the lessor could have recovered possession; but as 
he did not do so and caused the property to be sold, the effect of the auction 
sale coupled with receipt of rent from the auction-purchaser was to create 
in him a tenancy in the terms of the original lease, that is to say, during the 
life of the original lessee determinable on the groimds mentioned in the lease. 

Whether, the tenancy by sufferance by the tenant continuing in posses- 
sion after the expiry of a tenancy is converted into a tenancy in the legal 
sense of the term by renewal or otherwise, depends on the facts and circums- 
tances of each case.^ But slight evidence would be sufficient for this purpose.^ 

Where after the expiry of a tenancy, a fresh lease-deed is executed 
but it is inadmissible in evidence owing to want of registration, the ten^lnt 
can fall back upon the tenancy formed or renewed by payment and accept- 
ance of rent and would not be without title.® 


39. Lessee holding over after expiration of lease — Renewal clause 
in lease, effect of. — As seen in Note 35, a covenant for renewal contained in 
a lease does not, by itself, extend the term of the lease, but only entitles the 
lessee to obtain a fresh lease. Hence, if the lessee continues in possession 
after the expiration of the original lease, he will not be entitled to any 
‘interest’ in the property merely by virtue of the covenant for renewal. If 
the lessor assents to such holding over by the lessee, the lease will be renew- 
ed from year to year or month to month under S. 116 or a ‘fresh’ tenancy of 
a similar kind may be created by implication from pa 5 nTient and acceptance 
of rent. (See Note 38.) 

Apart from this, if the lessor sues for the ejectment of the lessee before 
the expiration of the period for which renewal has been promised, the lessee 
may be entitled to resist such a suit on various equitable grounds, such as 
the principle of part performance, the doctrine of ‘Walsh v. Lonsdale,*^ etc. 
In such cases, the position of the lessee will be no higher than that of a person 
'who is in possession of immovable property under a contract for the transfer 
of such property. As seen in Note 4 such a contract does not ‘ipso facto* 


3. (’25) 12 AIR 1925 Pat 499 (500): 88 Ind 

Cas 483 (DB), fCtttnar Komefchya Narain 
Singh v. Bechu Singh, (Marfatdari 
receipts given for rent— Held, no tenancy 
was created.) 

(■26) 13 AIR 1926 Cal 952 (953): 95 Ind 

Cas 101 (DB), Sadananda v. Jyotish 
Kanta. (Where rent receipts are granted 
with the word ‘marfatdar’ it Is not con- 
clusive that there was no recognition by 
the landlord of the person who pays the 
rent as a tenant as per Jenkins. C. J„ 
in 20 Ind Cas 664.) 


upon the understanding that they were 
so.) 

(’08) 7 Cal L Jour 90 (94. 95) (DB), Syed 
Mahammad Khan v. Moharaja Nam 
Narain Singh Bahadur. (Grant for life — 
Receipts of rent in ignorance of grantee’s 
death do not constitute recognition of the 
heirs as the tenant on the part of the— 
grantor — No notice to quit is necessary.) 

4. (’98) 22 Bom 893 (898) (DB). Kantheppa 
Raddi v. Sheshappa. 

(See (’88) 11 Mad 77 (80), Thiagaraja v. 
Giyana Sambandha Pandara Sannadhi. 


(•25) 12 AIR 1925 Pat 216 (221): 4 Pat 139: 
84 Ind Cas 586 (DB), Ram Rochhya v. 
Kamakhya Narain, (Where the assignees 
®n istumrari mokurazi lessee are in 
possession of the property after the death 
of the lessee, mere receipt of rent by the 
landlord would not make the assignees 
tenanU from year to yeaiv-In order to 
them tenants from year to year the 
rent must have beeen padid and received 


(Whenever a tenant or raiyat gets posses- 
sion of land for one year and continues 
in possession at the expiration of that 
year, he is prima facie held to so con- 
tinue on the terms of that lease.)] 

5. (’17) 4 AIR 1917 Mad 735 (736): 34 Ind 
Cas 6 (DB), Gomndsioamy v. Ramastsomi. 

S. 105— NOTE 39 

1. (1882) 21 Ch D 9 (15): 52 LJ Ch 2: 46 
L T 858: 31 WR (Eng) 109. 
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constitute a good defence to a suit for ejectment against the intended trans- 
feree. For an account of the development of the law regarding the equitable 

pounds mentioned above, reference may be made to S. 53A and the Notes 
thereon. 


■11 principles discussed in those Notes, the lessee in such cases 

will not be entitled to rely on the ‘English’ doctrine of part performance, such 
doctrme having been held inapplicable to India. He will, however, be entitled 
to rely on the principle of that doctrine ‘as embodied’ in S. 53A, if the condi- 
tions required by that section are present. In cases in which specific per- 
fomance of the covenant can be enforced, the lessee can obtain a stay of the 
suit for ejectment and sue for specific performance, on the principle laid down 
in ‘Ariff v. Jadunath.^ But it must be noted that the doctrine of ‘Walsh v. 
^nsdale^ under which the lessee would be entitled to an equitable ‘estate’ 
in the property, if the contract for the grant of a lease is specifically enforce- 
able, does not apply to India. (See Note 3 on section 53A.) 

Where, for any reason the lessee is not entitled to rely on the above- 

mentioned grounds of defence, but the tenancy has been renewed from year 

to year or month to month under S. 116 (or a fresh tenancy of a similar 

nature has been formed) the lessee can rely on his rights under such 
tenancy.* 


As regards the case-law on the subject, some decisions simply hold that 
a covenant for renewal would be a good defence to a suit for ejectment by 
the lessor in such cases.® With regard to such decisions the caution is neces- 
sary that a covenant for renewal will not be a good defence, if specific per- 
formance is not enforceable at the date of the suit. 


In ‘Jardine Skinner and Co. v. Rani Surut Soondari Debi^^ the Privy 
Coimcil expressed the view that if the lessor sought to turn out the lessee 
before the expiry of the period for which renewal has been promised the 
lessee can compel’ him to renew the lease according to the covenant. This 
clearly implies that the covenant for renewal must be capable of being speci- 
fically enforceable at the time of the suit, if it should be available as a defence 
to the suit for ejectment by the lessor. Their Lordships have clearly pointed 
out that the lessee does not get any ‘interest’ in the property merely by virtue 
of tho clduso for rsnowaL This is also the view which accords with the latest 
decisions of the Privy Council. (See Note 3 on S. 53A.) See also the under- 
mentioned cases^ which proceed on the same basis. 


Some decisions speak of the lessee in such cases as having an ‘estate’ 
in the property,® Others hold that the lessee is in the same position ‘as if the 


2. *('31) 18 AIR 1931 P C 79 ( 82); S8 Ind 

App 91: 58 Cal 1235: 131 Ind Cas 762 

(PC). 

3. (1882) 21 Ch D 9 (15); 52 LJ Ch 2: 46 
L T 858 : 31 W R (Eng) 109. 

4. ('23) 10 AIR 1923 Cal 130 (134): 69 Ind 
Caa 707 (DB), Gajendra Sath v- A$hraf 
Houain. 

('27) 14 AIR 1927 Cal 725 ( 730): 54 Cal 

813: 104 Ind Caa 484 (DB). Benoal 

National Banfe v. Janoki Nath Roy. 

9 . (la) 13 Ind Caa 364 (365) (DB) (Cal). 
Abdul Karim v. Abdul Robman. 

('28) 10 AIR 1023 Pat 238 ( 237. 238): 84 
Ind Caa 536 (DB). MohU Narayan Jha v. 

' X«fnal Jfatb. 

i. m-78) S Ind App 164 (168): 3 Cal LR 


140 (PC). 

7. (’37) 24 AIR 1937 All 328 (332): 169 Ind 

Cas 145 (DB). Sewalc Ravn v. Afunicipal 

Board, Meerut. 

i'32) 19 AIR 1932 Mad 305 (307): 55 Mad 
519: 138 Ind Cas 78 (DB). Vallya Kalyani 
V. X?^iabTuin. (Case relating to subsequent 
agreement for renewal.) 

(’26) 13 AIR 1926 Cal 1065 (1067): 53 

Cal 590 : 95 Ind Cas 831 (DB), Jogesh 

Cfiandro v. Annada Charon. (5 Ind App 
164 (P C) followed.) 

8. ('31) 81 AIR 1931 Bom 178 (181); 130 Ind 
Cas 598 (DB), Indian Cotton Co. Ltd. v. 
Raghunath. 

(’27) 14 AIR 1927 Cal 725 (730): 54 Cal 

813: 104 Ind Caa 484 (DB), Benpal 

National Bank v. Janoki Nath Roy. 
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which is not correct. (See Section 53A, Note 3.) 

Where a lessee has been allowed to be in possession of th® property 
for the full term for which renewal had been promised he cannot th^re^er 
relv on the covenant for renewal in defence to the suit for ejectnient by the 
lessor because in such a case, there would be no equity his favour and 
the covenant for renewal would not be specifically enforceable. 

Where a lessee holds over after the expiry of his term and the landlord 
assents to his doing so, the effect is not to renew the lease for the period 
provided for under the covenant for renewal but only from year to or 

from month to month according to the purpose of the tenancy.^- Where a 
lease is thus ‘renewed’ from year to year or month to month, the lease so 
renewed is only a continuation of the original lease and not a distinct lease. 
Hence, the covenant for renewal which foirns part of the original lease cons- 
titutes' also a part of the renewed lease, and an assignee of such lease can 
enforce the covenant. (See Note 36.) 

40. Lessee holding over after expiry of lease — Basis of Hal^ty for 
compensation. — As seen in Note 37 where a lessee holds over after a le^e 
has expired, and the landlord has not assented to such holding over, the 
lessee’s possession is ‘wrongful.’ Hence, he is liable for mesne profits from 
the date of the determination of the lease. ^ He will not be liable for ‘rent as 
there is no subsisting relationship of landlord and tenant between the parties. 
Nor will he be liable for damages for ‘use and occupation’^ as his continuing 
in possession is not with the ‘permission’ of the landlord. (See Note 70.) His 
liability for compensation is ‘ex delicto’ i. e., based on his liability for a^ tort 
whereas a claim for use and occupation is one arising ‘ex contractu,’ i. e., 
based on a contract (implied by law).® 


9. (’23) 10 AIR 1923 Pat 236 (238): 84 Ind 

Cas 536 (DB). Mohit Narayan Jha v. 
Kamal Nath Jha. 

(•21) 8 AIR 1921 Cal 574 (575): 64 Ind 

Cas 824 (DB), Guru Prosanna Bhatta- 
charjee v. Madhusudan. 

(•12) 17 Ind Cas 180 (184) (DB) (Cal), 
Secretary of State v. Forbes. 

10. (1882) 21 Ch D 9 (15): 52 L J Ch 2: 46 
L T 858: 31 W R (Eng) 109. 

11. (’78) 5 Ind App 164 (169): 3 Cal L R 

140 (PC), Jcrdine Skinner v. Rani Surut 
Soondari Debt. 

(•26) 13 AIR 1926 Cal 1065 (1067): 53 Cal 
590: 95 Ind Cas 831 (DB), Jogesh Chandra 
V. Annada. 

12. (’27) 14 AIR 1927 Cal 725 (729): 54 Cal 

813: 104 Ind Cas 484 (DB), Bengal 

National Bank v. Jafioki Nath Roy. 

13. (’27) 14 AIR 1927 Cal 725 (729): 54 Cal 

813: 104 Ind Cas 484 (DB). Bengal 

National Bank v. Janoki Nath Roy. 

S. 105— NOTE 40 

1. (’23) 10 AIR 1923 Bom 398 (398): 73 Ind 

Cas 442 (DB), Ghulam Mohiuddin v. 

Dayabhai Chimanlal. 

(•15) 2 AIR 1915 Low Bur 47 (48): 8 

Low Bur Rul 270: 30 Ind Cas 753, Maung 
Po Shin V. Mohd. Thombi. 

2. (’10) 7 Ind Cas 492 (493) (DB) (Cal), 
Kani Lai v. Netai Chand. 

('15) 2 AIR 1915 Low Bur 47 (48): 8 Low 


Bur Rul 270: 30 Ind 753, Maung Po Shin 
V. Mohd. Thambi. 

[But seel (’49) 36 AIR 1949 Nag 282 
(284): ILR (1948) Nag 922 (DB), Hosanali 
V. Data Shah. 

[NOTE: In this case after holding that 
the ex-tenant holding over is no better 
than a trespasses and as such is not liable 
for rent, their Lordships proceed to say 
that he is only liable for compensation 
for use and occupation. It is submitted 
that the description of the nature of lia- 
bility is not correct.] 

[See however (’30) 17 AIR 1930 Mad 434 
(438. 439): 125 Ind Cas 242. Saldanha v. 
R. C. Church, Mermajal. (Lessee entitled 
to remain in' possession after expiration 
of lease till payment of value of improve- 
ments— He is liable not for mesne pro- 
fits but only for rent at rate fixed imder 
the lease. NOTE. — It will be noted that 
in such a case the possession of the lessee 
is not wrongful. Me is a licensee. The 
so called rent in this case is really com- 
pensation for use and occupation, the rate 
at which such compensation is to be paid 
being the same as the rate of rent xmder 
the expired lease.)] 

3. (’35) 22 AIR 1935 Mad 307 (308): 157 

Ind Cas 246, Guruyya v. Sathirttiu. 

(’17) 4 AIR 1917 Mad 901 (902); 39 Mad 
54: 33 I. C. 705 (DB), Madar Sahib V. 

Kader Moideen. 
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41. Permanent lease. — This section expressly provides that a lease 
may be granted in perpetuity.^ Under English law, a permanent lease is not 
va li d 2 The question whether a lease is a permanent one or not is one of 
construction depending on the facts and circumstances of each case. Merely 
because a lease is silent as to its term, it cannot be held to be a per- 
manent lease. In such a case, it will be deemed to be a lease from year to 
year or month to month under S. 106.® Similarly, where the lease is intend- 
ed to go on ‘indefinitely’ and no definite term is fixed for the lease, it will be 
deemed to be a lease for the life of the lessee, and not a permanent lease. 
{See Note 28.) 

This section refers to the - creation of a permanent lease by ‘act of 
parties.’ But a permanent tenancy can also arise by local usage or Act of 
the Legislature.^ Such a tenancj'^, however, will not be directly governed by 
the provision’s of this Act. 


A permanent tenancy can also be acquired by prescription. See Notes 
79 to 81.) A landlord may also be ‘estopped’ from denying the permanent 
character of a tenancy. (See Note 55.) A permanent lease is liable to for- 
feiture as any other lease.® (See also Note 47.) 

42. Permanent lease and creation of absolute estate — Difference. 


(’17) 4 AIR 1917 Mad 735 (736. 737): 34 
Ind Cas 6 (DB), Goutndaswami Pillai v. 
Ramaawamy Aiyar. 

(’99) 26 Cal 338 (347) (SB). Mcdhub- 

money Dassee v. Nundo Lai Gupta. (To 
enable the plaintiff to recover upon the 
footing of use and occupation there must 
be a tenancy, expressed or Implied, there 
must be evidence of the existence of the 
relation of landlord and tenant, and of 
an entry into and occupation of the pre- 
mises attributable to that tenancy.) 

[See howeverl (’44) 1944 AML.G 21 
(22), Horbilas Sarda v. Chand Mai. 

I Suit in ejectment after notice to quit — 
Suit is not an action in tort but under 
the T. P. Act— Tenant is liable for use 
and occupation.] 

S. 105— NOTE 41 

1. CIO) 33 Mad 253 (254): 5 Ind Cas ,437 

(437) (DB), Gangamma v. Bommafcka. 

2. The following Is from Williams and East- 
wood. Principles of the Law of Real Pro- 
perty. 1933 Edn., page 109; ’’There is no 
limit to the number of years for which 
a lease may be granted: a lease may be 
made for 99. 100. 1000, or any other 
number of years: the only requisite on 
this point is that there be a definite 
period of time Axed In the lease at which 
the term granted must end; and it is this 
Axed period of ending which distinguishes 
a term from an estate of freehold." 

3. C78> 3 Cal 696 ( 699): 1 Cal L R 5V7 

(DB), Prosunno Coomaree v. Sheikh 
Rutton. (Occasionally there are local 
customs by which special terms and Inci- 
dents are en^afted ui>on the contract of 
tehancy: but the existence of the custom 
In such cases must be a matter of proof 
a nd no Judge has a right to act upon such 
custom unless their existence is duly 
« 0 tabllshed.) 


ISce (’02) 25 Mad 507 (512): 12 Mad L 
Jour 119 (DB), Sheshamma Shcltati v. 
Chicfcaya Hegade. (A lets B into posses- 
sion of his land as tenant— B claiming 
permanent tenancy but failing to establish 
the same — The presumption is that B is 
a tenant from year to year.)] 

4. See (’24) 11 AIR 1924 P C 65 (67): 51 

Ind App 83: 47 Mad 337; 82 Ind Cas 226 
(PC). Naina Pillai v. RamanaJhan. (Per 
manent right of occupancy can only be 
obtained by custom, or by a grant from 
an owner of the land who happens to 
have power to grant such a right, or 

under an Act of the Legislature.) 

(’10) 6 Ind Cas 632 (632) (Cal), Sinphcc- 
ram v. Bhagbat Chander. (In this case It 
was held that the alleged custom of per- 
manence was not proved.) 

NOTE.— Section 83 para (2) of the Bom- 
bay Land Revenue Code provides for a 
presumption of permanence to be made 
In respect of ancient tenancies in certain 
circumstances. 

5. tC98) 2 Cal W N 292 (294) (SB), Mon- 
mohini Dassi v. Kali Das Ahhi. (Forfei- 
ture on lessee renouncing his character 
as lessee by claiming title in himself.) 
t(’97 ) 24 Cal 440 (448): 1 Cal W N 321. 
Kolly Dass Ahiri v. Monmohini Dassee. 
(Do.) 

(’83) 9 Cal 908 (912): 13 Cal Cal L R 69 
(DB), Surnomoyee v. Denonath Cir. 

(’18) 5 AIR 1918 Cal 639 (641): 41 Ind 

Cas 530 (DB). 3arda Kripalala v. Akhil 
Chandra. 

(’31) 18 AIR 1931 Cal 160 (163): 130 Ind 
Cas S64 (DB), Be Joy Chand v. Md. Yaeln. 
(’33) 20 AIR 1933 Oudh 161 (162): 8 Luck 
377: 142 Ind Cas 885 (DB), Bhagwati 

Prasad v. Balgobind. (Forfeittire clause 
on non-payment of rent does not affect 
permanency of tenure.) 
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Even a pei-manent lease is only a transfer of the right of ‘possession’, inre 
right of ‘ownership’ or any interest thp-ein iS not tra^ferred m such a c^e. 
This distinguishes a permanent lease from a sale. This also distmgui^es it 
from various kinds of tenures in India of a permanent and hereditary charac- 
ter. Such tenures, no doubt, do not constitute the ‘fuU ownership of pro- 
perty. They are interests of a subordmate character. But the interest is 
one in the ‘ownership’ of the property and no,t merely the right of possession. 
Hence, the transfers in such cases are of an ‘absolute’ character, ^e trans- 
fer is not merely that of a right which comes back to the transferor, the 
moment it ceases to belong to a different person. On the right ceasing to 
belong to any one by the death of the last possessor intestate and without 
leaving any heirs, it will pass by escheat to the Crown. (See Note 6.) 

In ‘Sonet Kooer v. Himmut Bahadur’^ a mokarrari hereditary tenure 
granted for the purpose of maintenance by a zamindar in Bengal was held 
by the Privy Council to be an ‘absolute’ interest in the land of the above kind. 
A gi-ant of what is referred to in the decisions as “underproprietary rights’* 
will also come under this category. When it is made for a price such a grant 
has been treated as a sale.^ On the same principle an inam is different from 


S. 105— NOTE 42 

1. (’1859-61) 8 Moo Ind App 327 (338): 4 
Suth W R P C 73 (PC). Venka(astoara 
Yettiapah v. Alagoo Moottoo. (A portion 
of a zamindari in the Madras Presidency 
was held not to be a transfer within the 
words of S. 8 of Madras Regulation XXV 
of 1802 (which required sales, gifts and 
transfers of the proprietary rights of 
zamindai's to be registered.) 
t('28) 15 AIR 1928 P C 234 (237): 56 Cal 
1: 55 Ind App 320: 111 Ind Cas 345 (PC). 
Bejoy Singh v. Surendra Narayan Singh. 
(The word "lease" implies an interest still 
remaining in the lessor.) 
t('33) 20 AIR 1933 Bom 97 (98): 57 Bom 
194: 142 Ind Cas 481 (DB>. Venkatesh v. 
Bhujaballi. 

(’15) 2 AIR 1915 Cal 403 (404): 31 Ind 

Cas 549 (551). Madan Mohan v. 5ashi 
Bhtisan. (Hence it is doubtful whether a 
permanent tenant can acquire by pres- 
cription easement on the land of another 
permanent tenant holding under the same 
landlord.) 

(’98) 2 qil W N 292 (294) (SB), Monmo- 
hini Dassi v. Kalidas Ahiri. (Perpetual 
lease is liable to forfeiture.) 

•(’97) 24 Cal 440 (447): 1 Cal W N 321. 
Kally Doss Thtri v. Monmohini Dassee. 
(Liable to forfeiture.) 

[See also (’36) 23 AIR 1936 Cal 727 (734): 
170 Ind Cas 690 (DB). Mafi Lai Daga v. 
Isioar Radha Damodar Chandra. (Lease 
for 499 years is different from conveyance 
in fee simple.)) 

[But see (’26) 13 AIR 1926 Cal 993 (994, 
995): 53 Cal 816: 98 Ind Cas 173 (DB). 
Panchu Bala v. Jotindra. (In this case 
the transaction is referred to as a per- 
manent lease but still held to create an 
absolute hereditary mokarari tenure.)] 

2. (’76) 25 Suth W R 43 (45) (DB). Ram 
Colam Singh v. Nursingh Suhoy. (Leases 
in perpetuity, however small the reserved 
rent, are not sales.) 

(•09) 36 Cal 1003 (1014. 1015): 36 Ind 


App 148: 4 Ind Cas 449 ( 451. 452) (PC). 
Abhiram Goswomi v. Shyama Charan. 
(24 Cal 440. approved.) 

(’12) 14 Ind Cas 717 (718) (Oudh). 

Triloki Nath v. Sheo Mangal. (Permanent 
lease gives no right of pre-emption.) 

(’67) 8 Suth WR 106 (107) (DB). Moo- 
rooty Ram v. Huree Ram. (A lease in 
perpetdity, however small the reserved 
rent, is not a sale.) 

(’27) 14 AIR 1927 Oudh 161 (161): 101 

Ind Cas 193 (DB), Oudh Behari v. Rame- 
shujar Singh. (Permanent lease — No right 
of pre-emption. ) 

[But see (’ll) 33 All 104 (106): 7 Ind Cas 
930 (930) (DB). Laiji Misir v. Jaggu- 
Titoari. (Where a lease purports to create 
a perpetual interest in the land reserving 
merely a nominal rent and is granted in 
consideration of a substantial sum paid 
as premium, held that the transaction is 
in reality a sale — Submitted not correct.)] 

3. (-76) 1 Cal 391 (398); 3 Ind App 92 (PC). 

4. rC35) 22 AIR 1935 Oudh 217 (226): 10 

Luck 392: 153 I. C. 334 (FB). Jagdeo 

Singh v. Ram Naresh Singh. 

(■25) 12 AIR 1925 Oudh 714 (714): 87 I. C. 
347, Har Bux Singh v. Ram Autar. (Fraud 
will be presumed when sale is purposely 
called a lease.) 

(’24) 11 AIR 1924 Oudh 426 (428): 27 

Oudh Cas 243 ; 84 Ind Cas 667 (DB). Sant 
Baksh Singh v. Bhatoani Prasad. (In 
every instance the question whether a 
dociunent is a sale or permanent lease 
will depend on a construction of all its- 
terms.) 

(’24) 11 AIR 1924 Oudh 203 (204): 27 

Oudh Cas 167: 77 Ind Cas 79 (DB), Rom 
Naragan v. Ram Sukh. (Where in a lease 
by a superior proprietor, the rent reserv- 
ed is equal to, or only nominally In 
excess of, the revenue the transfer will 
be considered to be one of an under- 
proprietary interest, while In the case 
where the rent reserved is considerably 
in excess of the revenue, the transfer will 
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a permanent lease.^ So in ‘Tarachand Biswas v. Ram Govind Chowdhry’® it 
was held by the Calcutta High Court that putnis, darputnis, seputnis, etc., 
in India are not mere leases but substantial interests in land. But at the 
same time it was held that such transactions were not out and out sales in 
spite of the payment of consideration. It was held that the transferee under 
such a transaction was entitled to possession. In ^Arumugham v. Subra- 
maniam’"^ Varadachariar, J., pointed out in his Judgment of Reference to the 
Full Bench that under Indian law, an ‘under-tenure’ is not the same as 
‘tenancy.’ 

Whether a transaction is a permanent lease or a sale or the creation of 
a subordinate proprietary right is a question depending on the facts and 
circumstances of each case. The payment of something corresponding to 
rent is not a conclusive test. Such payment is quite consistent even with a 
sale. In the undermentioned cases® the transaction was held to be a ‘lease’ 


be a lease as it purports to be — In this 
case the perpetual lease was held to be 
not a sale.) 

('22) 9 AIR 1922 Oudh 229 (231): 68 Ind 
Cas 966. Saheb Baksh v. Thakur Din. 
(Rent more than Government revenue — 
Deed is lease and not sale.) 

(’22) 9 AIR 1922 Oudh 81 (81, 82): Oudh 
Cas 310: 65 Ind Cas 97. Zulfar Khan v. 
Sant Baksh Sinph. (Perpetual lease — 
Annual rent reserved substantially equal 
to Government revenue — No right of re- 
entry — Lease amoimts to sale-) 

(’ll) 14 Oudh Cas 41 (44): 8 I. C. 725 

(726) (DB). Ram Autar v. Drigpal. (Grant 
of birt shankalp in respect of land receive 
ing money consideration therefor — 
Lessee to pay revenue — No right of entry 
— Grant held to be of under-proprietary 
right and not of lease.) 

[But see (’14) 1 AIR 1914 Oudh 360 (360. 
361): 17 Oudh Cas 299: 2S Ind Cas 855 
(DB), Data Ram v. Deo Kali. (A grant by 
a superior proprietor of under-proprie- 
tary rights by means of leases (birt san- 
kalap ) , giving heritable and transferable 
rights in lieu of a premium taken in 
advance, and an annual rent reserved 
thereby, cannot be treated as a sale.)] 

5. (’26) 13 AIR 1926 Mad 526 (528): 92 Ind 
Cas 814 (DB), Seetapya Garu v. Appadu. 

6. (’79) 4 Cal 778 (781. 782): 4 Cal LR 20 
(DB). 

7. (’37) 24 AIR 1937 Mad 882 (891): ILR 

(1937) Mad 638: 171 Ind Cas 444 (FB). 
(’46) 33 AIR 1946 Oudh 129 (143): 21 

Luck 194 (DB), Sant Bux Singh v. Ali 
Raza Khan. 

[See also] The difference between a 
lease of immovable property and a sale 
of an under-proprietary tenure is well 
understood. An iinder-proprietary tenure 
is a tenure peculiar to Oudh and has its 
special incidents. Though in one sense a 
subordinate right, it partakes of the 
character of a proprietary interest in 
land. The rules governing the rights of 
the superior proprietor and the under- 
proprietor differ materially from those 
which apply to leases of immovable pro- 
perty contained in Chapter V of the T. P. 


Act. Transaction in this case held 
amounted to lease, though the rights in- 
tended to be transferred were analogous 
to those of an under proprietor.) 

8. (’48) 35 AIR 1948 Oudh 7 (9). Kamla 
Prasad v. Ram Norain. 

[Transfer of under-proprietary rights — 
Transferor’s liability to rent not affected 
— Transfer is lease.) 

(’24) 11 AIR 1924 All 60 (61): 75 Ind 

Cas 404 (DB), Bhotro Tiiuari v. Ramnath 
Rai. (Premium almost equal to value, and 
small rent do not constitute sale.) 

(’23) 10 AIR 1923 All 560 (561): 74 Ind 

Cas 971. Inder Deo v. Ram Chariter. 
(Lease deed conferring on lessee exten- 
sive rights including right to sink well 
or to construct house— No right of re- 
entry reserved — Lease is not sale.) 

(’23) 10 AIR 1923 Bom 146 (147): 77 Ind 
Cas 952 (DB), Chaturbhai Latlubhai v. 
Moti Bhai Bapuji. (Right to hold land for 
500 years conveyed — Alienation is not 
sale but lease.) 

(■20) 7 AIR 1920 Cal 47 (48); 55 Ind 

Cas 500, Kailash Nath v. Kamakhya 
Charan. (Agreement under kobala that 
sadar jama should be paid to proprietor 
— Payment however recorded as rent — 
Person paying recorded as tenant — 
Relationship of landlord and tenant held 
existed.) 

(’07) 1907 Pun Re No. 136. p. 652 (655. 
656): 1907 Pim W. R. No. 189 (DB). 

Bhagwan Das v. Sidher. (Agreement 
creating right of occupancy in considera- 
tion of money payment plus annual rent 
and services — Right of reversion stipulat- 
ed for on happening of certain event — 
Agreement is lease.) 

(’26) 13 AIR 1926 Mad 55 (57): 48 Mad 
821: 90 Ind Cas 725 (DB), Venfcatackar- 
yulu Ayyavarlam v. Venkatambba Rao. 
(Agraharamdar granting kudiwaram 

rights in consideration of rent and pre- 
mium — ^Promissory note executed for pre- 
mium — Grant amounts to lease. ) 

(•95) 8 CPLR 33 (35). Bisni Ram v. 
Ram Prasad. (In spite of the use of the 
word "sell” it was held the instniment 
was a lease.) 
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and not a sale or any other kind of transfer of a proprietary interest. In the 
cases noted below,® the transaction was held to be a sale or other kind of 
transfer of a proprietary right, notwithstanding the reservation of a payment 

corresponding to rent. 

Where the transaction is a permanent lease, on the death of the last 
holder of the lease intestate and without leaving any heirs, the interest will 
revert to the grantor on the principle discussed in Note 6.^® But if the 
interest is an ‘absolute’ one it will pass by escheat to Crown.“ The under- 
mentioned decisions must be understood in the light of the above prin- 
ciples. 

A lease in perpetuity is not recognised as a lease under the English 
law. It is treated as a transfer of the fee simple. But this section expressly 
provides that a lease may be one in perpetuity. 


(■42) 29 AIR 1942 Oudh 151 (155): 17 Luck 
401: 197 Ind Cas 665. Bhondu Singh v. 
Mahadeo Singh. (Rent payable annually 
and transferor reserving rent for himself 
— Deed held lease and not sate — Omission 
of re-entry clause held not material.) 
(■27) 14 AIR 1927 Oudh 161 (161): 101 

Ind Cas 193 (DB), Oudh Behari v. Rame- 
shwar Singh. (Land transferred in per- 
petuity for premium and on condition 
that transferee should pay revenue and 
malikana — Transfer held to be lease.) 

(■24) 11 AIR 1924 Oudh 203 (204. 205): 
27 Oudh Cas 167: 77 Ind Cas 79 (DB), 
Ram Naragan v. Ram Sukh. (Under- 
proprietary share perpetually leased out 
with heritable and transferable rights — 
Lease held not to be sale.) 

(■22) 9 AIR 1922 Oudh 229 (231): 68'Ind 
Cas 966, Saheb Bafcsh Singh V. Thafcur 
Din Singh. (Rent more than Government 
revenue — Deed is lease.) 

(■12) 14 Ind Cas 717 (718) (Oudh), 

Trilofei Nath v. Sheo Mangal. (Deed of 
permanent lease giving right of perma- 
nent possession to lessee in consideration 
of money as zar-i-peshgi and of an 
annual rent is not sale deed.) 

(■32) 19 AIR 1932 Pat 97 (98): 11 Pat 

98; 136 Ind Cas 54 (DB). Sachindra 

Mohan v. Ramjos Agarwalla. (Deed 
creating settlement of land in lieuj of 

future recurring annual payment is 
lease.) 

9. ('79) 4 Cal 327 (330) (DB). Bejoy Chunder 
V. Kally Prosonno. (A person who holds 

as owner on the terms of paying a fixed 

sum annually to the former owner is not 
a lessee.) 

(■29) 16 AIR 1929 Lah 583 (583, 584): 119 
Ind Cas 734 (DB), Lachhu v. Mela Ram. 
(Alienation of land on nazrana. nominal 
rent and full powers of transfer is sale.) 
(’14) 1 AIR 1914 Lah 290 (292): 23 Ind 

Cas 970 (DB), Amar Singh v. Sadhu 
Singh. (Deed purporting to be perpetual 
lease but transferring proprietary rights 
for valuable consideration is deed of 
sale.) 

(’41) 28 AIR 1941 Oudh 12 (14): 190 Ind 
Cas 782. Maharaja Pande v. Kali Din 


Pande. (Deed purporting to be perpe- 
tual lease of under-proprietary right held 
to be sale.) 

(’33) 20 AIR 1933 Oudh 329 (331): 143 

Ind Cas 887. Ram Anand v. Ram Dos. (In 
spite of the use of the words “malikana" 
and “nazrana" the deed was held to be 
sale.) 

(’30) 17 AIR 1930 Oudh 300 (301): 5 Luck 
721: 123 Ind Cas 53. Gopal Sahu v. Nand 
Kumar. (Document called lease but on 
proper construction appearing to be sale 
-^ourt is not bound to hold it as lease.) 
(’21) 8 AIR 1921 Oudh 240 (241): 65 Ind 
Cas 707, Lachhman Das v. Bhaguianf Ram. 
(The words "naslan bad noslan" prima 
facie import intention to convey an abso- 
lute lease.) 

(’27) 14 AIR 1927 Pat 254 (255): 6 Pat 
358; 103 Ind Cas 435 (DB). Secy, of State 
V. Watabar Mangraj. (Permanent tenure- 
holder leasing in perpetuity part of his 
tenure for nominal rent which represent- 
ed proportionate amount of rent payable 
by him in respect of tenure — Transaction 
was held to be sale.)* 

(’26) 13 AIR 1926 Pat 80 (80): 90 Ind 

Cas 352 (DB), Prasana Kumar v. Kalyon 
Charan. 

[See also (’20) 7 AIR 1920 Cal 693 (693, 

. 694); 59 Ind Cas 565 (DB). Chandra Kanta 

V. Adinalh Shorn. (A transferring to B 
a share of lands and then receiving rent 
for long time — This alone does not create 
a tenancy where the facts show that the 
parties were in co-ordinate position.) 

(’37) 24 AIR 1937 Lah 97 (98): ILR (1937) 
'Lah 202: 172 Ind Cas 104 (DB). Ganesha 
V. Sadiq. (Vendee entered in mutation 
proceedings as tenant — No lease but sale.)] 

• 

10. (’24) 11 AIR 1924 All 60 ( 61): 75 Ind 

Cas 404 (DB), Bhairo Tiujari v. Ramnath 
Rai. 

(But see (’26) 13 AIR 1926 Cal 993 (994, 
995): 53 Cal 816: 98 Ind Cas 173 (DB), 
Panchu Bala v. Jofindra. (In this case 
the transaction is referred to as a per- 
manent lease and yet it is held to create 
an absolute estate which escheats to the 
Crown on the death of the last holder In- 
testate and without leaving any heirs.)] 
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The decision of the Privy Council in ‘Sonet Kooer’s case/^^ referred 
to above, must not be taken to lay down that on the death of the last holder 
of a permanent ‘lease,’ intestate and without leaving any heirs, his interest 
will pass by escheat to the Crown and not revert to the grantor of the estate. 
The interest in question in that case is expressly held to be an ‘absolute’ one. 
In ‘Panchubala v, Jotindra’^^ the interest is referred to as a permanent 
Tease* and yet is held to be an ‘absolute* interest which escheats to the Crown 
oi\ the death of the last holder intestate and without leaving any heirs. 
Heliance is placed for this purpose on the decision in ‘Sonet Kooer’s case*. 
It looks as if their Lordships have not correctly appreciated the decision in 
‘Sonet Kooer’s case*. 

43. Permanent tenancy — Onus of proof. — Where the relationship 
of landlord and tenant is established between two persons and the tenant 
claims that the tenancy is a permanent one, it is for him to prove his claim. 
It is not for the landlord to prove that the tenancy is not permanent. Unless 
the contrary is proved, the law will presume the tenancy not to be perma- 
nent. This principle is recognised in S. 106 which provides that, in the 
absence of an agreement to the contrary, a lease will be deemed to be one 
from year to year or from month to month according to the purpose of the 
lease. It is true that a tenancy may be permanent by custom or under a 
statutory provision, irrespective of the agreement between the parties. But 
in every case it is for the tenant to establish that by agreement, custom or 
law his tenancy is permanent.^ So, in ‘Nainapillai v. Ramanathan’^ the Privy 


11. ('76) 1 Cal 391 (402): 3 Ind App 92 (PC). 
Sonet Kooer v. Hirnmut Bahadur. (Abso- 
lute hereditary mokurary tenure.) 

('26) 13 AIR 1926 Cal 993 (994. 995): 53 
Cal 816: 98 Ind Cas 173 (DB), Panchubala 
V. Jotindra. (In this case the interest is 
referred to as a permanent lease yet held 
to be an absolute interest.) 

11a. (’25) 12 AIR 1925 Pat 57 (59): 3 Pat 818: 
84 Ind Cas 293 (DB). Srikanta Prasad v. 
Jag Sah. (A hereditary and rent-free 
service tenure is not necessarily perma- 
nent.) 

(’32) 19 AIR 1932 All 437 (438); 138 I. C. 
366 (DB), Arjun Singh v. Mahesha Nand. 
(’02) 15 C P L R 89 (90), Sheoshankarpuri 
Guru Padampuri Gosat v. Mt. Rukhma. 
(1 Cal 391: 3 Ind App 92 (PC) followed ) 
(’02) 15 C P L R 175 (177), Ganpaf v. 
Bhangi. (If absolute occupancy rights 
under C. P. Tenancy Act could form the 
subject of an escheat then the escheat 
would be to the Crown and not to the 
landlord.) 

(’32) 19 AIR 1932 All 53 (55): 136 Ind 

Cas 69 (DB), Basdeo Rai v. Jai Mangal. 
(Rights of exproprietary tenant extin- 
guised by ejectment — The rights do not 
escheat to the Crown but revert to the 
zajnindar. 33 All 111 (SB) followed.) 
(’ll) 33 AU 111 (116): 7 Ind Cas 231 

(233) (SB). Tulshiram Sahu v. Gur Dial 
Singh. (30 All 488 overruled.) 

11b. (*76) 1 Cal 391 (398): 3 Ind App 92 

(PC). Sonet Kooer v. Rimmut Bahadur. 

12. '('^) 13 AIR 1926 Cal 093 (994, 995): 53 
' -Cid 816: 98 Ind Cas 173 (DB). 

SECTION 105— NOTE 43 
20 AIR 1042 BOm 161 (171): ILR 


(1942) Bom 357: 201 Ind Cas 420 (DB). 
Secy, of State v. Chimanlal Jamnadas. 
(Mere existence of building on land leased 
does not show that it is permanent.) 

(’39) 26 AIR 1939 Pat 448 (449): 18 Pat 
571: 184 Ind Cas 363 (DB). Mahomed 

Zayauddin v. Shaikh Darpahan. 

(’33) 20 AIR 1933 Pat 664 (666): 147 Ind 

Cas 1177. Telanga Marandi v. Chandra 
Mohan Sinph. 

(•28) 15 AIR 1928 Pat 431 (434): 7 Pat 

341: 109 Ind Cas 306 (DB), Chofa Nagpur 
Banking Association, Ltd. v. Kamakhya 
Narain Singh. 

(■24) 11 AIR 1924 All 915 (916): 82 Ind 

Cas 594, Chob Stnp?i v. Daryal Singh. 
(’24) 11 AIR 1924 Mad 828 (828): 79 Ind 
Cas 845. Chellamma v. Pentayya. 

(■23) 10 AIR 1923 Pat 111 (112. 113): 68 

Ind Cas 653 (DB), Budhan Tell v. Madan 
Mohan Lai. (Lessee not producing lease 
deed, though it was in his possession — 
Inference is that the lease was only a 
temporary one.) 

(■21) 8 AIR 1921 Bom 224 (224): 45 Bom 
350: 59 Ind Cas 751, Manek Lai Vamanrao 
V. Bai Ainba. 

(■21) 8 AIR 1921 Mad 462 (463): 70 Ind 

Cas 27 (DB-), Ponnalaya Konan v. Sinntoh 
Odayan. 

(’15) 2 AIR 1915 Cal 711 (712); 27 Ind 

Cas 500 (DB), Kaluram Srimul v. Puran 
Chand. 

(’03) 7 Cal W N 734 (740) (DB), Ismail 
Khan Mahosnad v. Aghore Nath. 

•(’20) 7 AIR 1920 P C 67 (69); 43 Mad 

567 : 47 Ind App 76: 56 Ind Cas 117 (PC). 
Seturatnam Aiyar v. Venkatachela 
Goundan. (Permaiie;nt occupancy right 
claimed against ryotwari pattadar.) 
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Council observed as follows : 

“It cannot now be doubted that when a tenant of lands in India in a 
suit by his landlord to eject him from them, sets up a defence that he has 
a right of permanent tenancy in the lands, the onus of proving that he 
has such right is upon the tenant .... A permanent right of occupancy 
in land in India is a right, subject to certain conditions, of a tenant, to 
hold the land permanently which he occupies. It is a heritable right, 
and in some places it possibly may be transferable by the tenant th a 
stranger. That permanent right of occupancy can only be obtained by 
a tenant by custom, or by a grant from an owner of the land who happens 
to have power to grant such a right, or under an Act of the Legislature.” 

In ‘Seturatnam Aiyar v. Venkatachela Goundan® the Privy Council 
said as follows : 

“Permanence is not a universal and integrent incident of an under- 
ryot’s holding; if claimed, it must be established. This may be done by 


(■29) 16 AIR 1929 P C 156 (157): 52 Mad 
549: 56 Ind App 248: 116 Ind Cas 601 

(PC), Sabrahm( 2 ni/a Chettiyar v. Subrah- 
manya Mudaliyar. 

•(•24) 11 AIR 1924 P C 65 (66): 47 Mad 

337: 51 Ind App 83: 82 Ind Cas 226 (PC). 
A. S. N. Nctnapillai v. T. A. R. A. Rm. 
Ramanathan. (Proof of long occupation 
at a fixed rent does not satisfy the onus.) 
(•05) 32 Cal 51 (61): 31 Ind App 149 (PC). 
Nilratan Mandal v. Jsmail Khan Maho- 
med. 


(•89) 16 Cal 223 (232): 16 Ind App 6 (PC). 
Secretary of State v. Luehmesioar Sinph. 
(’61) 8 Moo Ind App 327 (332) (PC), 

Venkafasioara Yettiappah Naicker v. 
Alagoo Moottoo Servagaren. 

(’29) 16 AIR 1929 Cal 37 (38. 40. 41): 56 
Cal 738: 116 Ind Cas 378 (DB). Kamal 
Kumar v. i\IandalaL (Whether the tenant 
has succeeded in discharging the onus is 
to be judged by the well-recognized rule 
of circumstantial evidence that such 
evidence should not merely point to the 
inference that is to be drawn, but that 
the evidence must be of such a nature 
that it can possibly lead to no other 
evidence.) 


('26) 13 AIR 1926 Cal 322 (325): 90 Ind 
Cas 781 (DB). Jabeda Khatun v. Moham^ 
mad Mozaffar. 


(*14) 1 AIR 1914 Mad 564 (567): 37 Mad 

1: 7 Ind Cas 202 (DB), Rajah of Venkata- 
piri V. Mukku Narsaya. 

(’22) 9 AIR 1922 Bom 402 (402. 403): 47 
Bom 4: 76 Ind Cas 71 (DB). Narayan v. 
Pandurang. (Overruled in AIR 1940 PC 
192: ILR (1941) Bom 107: ILR (1940) Kar 
P C 380 (PC), on a different point.) 

(’19) 6 AIR 1919 Mad 293 (296. 301): 52 
Ind Cas 247 (DB). Ponniah Nadan y. 
Deivanai Ammal. 

(’02) 25 Mad 507 (510): 12 Mad L Jour 

119 (DB). Seshamma Shettati v. Chickaya 
Hegade. 


(’90) 13 Mad 249 (253) (DB). Rangay 
Appa Rau V. Kadiyala Ratnam. 

(’88) 11 Mad 77 (80) (DB). Thiagaraja 


Ciyana Sambandha Pandara Sanrxadhi. 
(’ll) 9 Ind Cas 141 (142) (DB) (Mad). 
Sullee Abhoyee v. Krishna Rao. (Mok- 
hasa right set up.) 

(’31) 18 AIR 1931 Bom 436 (444): 134 

Ind Cas 721 (DB), Hiralal y. Secy, of 
State. (Origin of lease known — Lease is 
title of lessee — He is therefore responsible 
for preserving it and for producing it to 
substantiate his claim — Its loss does not 
entitle him to an inference in his own 
favour. ) 

(’21) 8 AIR 1921 Bom 454 (454): 63 Ind 
Cas 935. Stdhanafh v. Chiko. 

‘(■78) 3 Cal 696 (699): 1 Cal L R 577 (DB). 
Prosunno Coomaree v. Sheikh Rutfan. 
(’07) 5 Cal L Jour 178 (179) (DB). 

William M. Grant v. Mrs. Robinson. 

(’97) 24 Cal 440 (446): 1 Cal W N 321, 

Kally Doss Ahiri v. Monmohini Dassee. 
(■31) 18 AIR 1931 Mad 577 (578. 579): 133 
Ind Cas 369. Gopala v. Juvappa. 

(’99) 22 Mad 264 (266). Rangasami Reddi 
V. Gnana Sammantha Pandara Sannadhi. 
{See also (’19) 6 AIR 1919 Mad 1135 

(1136, 1137): 43 Ind Cas 977 (DB), 

Chandra Sekhara Swami y. Nainar 
Ammal. (Principles affecting the onus of 
proof and presumptions arising in eject- 
ment suits discussed.) 

(’85) 1885 Bom P J 160 Reprint P. 150 
(150, 151) (DB), HarcharandM v. Sada- 
shiv. (Person executing kabuliyat in 
favour of inamdar and taking possession 
of land under such kabuliyat in consi- 
deration of the agreement contained - 
therein to pay the assessment — ^Whether 
kabuliat must be deemed by virtue of 
local usage to imply a term that the 
lessee is to be entitled to continue in 
possession as long as he pays the assess- 
ment, is a matter in regard to which the 
onus of proof is on the tenant.)] 

2. (’24) 11 AIR 1924 P C 65 (66. 67): 47 

Mad 337: 51 Ind App 83: 82 Ind Cas 

226 (PC). 

3. (’20) 7 AIR 1920 P C 67 (69): 43 Mad 

567 : 47 Ind App 76: 56 Ind Cas 117 (PC). 
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proving a custom, a contract, or a title and possibly by other means.”^ 

Where, however, the entire evidence on both sides is once before the 
•Court, the question as to onus of proof is not material and is purely of aca- 
'demic interest and the issue as to permanence will be determined on the 
evidence before the Court and not with reference to the question of burden 
of proof.® 

Where a tenant sets up a permanent tenancy but fails to establish his 
claim, he can fall back upon any lesser title which may be proved.® 

44. Principle of lost grant as applied to permanent tenancies. — 
Under S. 107 a permanent lease can only be created by a registered deed. 
But neither writing nor registration was necessary for the granting of such 
a lease before this Act was passed.^ Under S. 2, rights created under leases 
granted before the Act are not affected by the provisions of this Act. 

If such lease has been granted by a written instrument, then under 
S. 91 of the Evidence Act, the terms of the lease can only be proved by pro- 
ducing such document or by secondary evidence thereof. In such cases, the 
question whether a permanent lease has been granted will be a question of 
construction of the document. But in case of ambiguity in the document 
evidence of the conduct of the parties and other circumstances would be 
admissible to prove the nature of the interest created.^ Such evidence would 
also be admissible for a similar purpose, if no direct evidence is forthcoming 
of a. Verbal* lease. Where the origin of the tenancy is not known, then the 
history and mode of enjoyment of the property and other circumstances con- 
nected with it constitute the only evidence, from which to infer the nature 
of the tenancy.® But there is an important distinction between the last men- 
tioned case and the two cases previously mentioned. 

1. C. 898 (DB), Lai Chose v. Nilkantha 
Das. 

(’18) 5 AIR 1918 Cal 1 (2): 46 Cal 160: 
45 I. C- 43 (DB), Secretari; of State v. 
Digambar Nanda. 

(’15) 2 AIR 1915 Cal 250 (253): 27 Ind 

Cas 471 (DB). F. F. Christian v- Narbada 
Koeri. 

(’28) 15 AIR 1928 Cal 597 (599): 55 Cal 

1029: 112 Ind Cas 180 (DB), Nibaran 

Chandra v. Kristo Mohan. (Where the 
origin of the tenancy is unknown, the 
tenant miist needs prove such facts that 
the reasonable inference therefrom is 
that the tenant had been granted a per- 
manent right of occupancy.) 

(’18) 5 AIR 1918 Cal 1 (2): 46 Cal 160: 
45 Ind Cas 43 (DB), Secy, of State v. 
Digambar Nanda. 

(’25) 12 AIR 1925 Cal 340 (340. 341); 80 
Ind Cas 898 (DB), Lai Chose v. Nilkantha 
Das. 

(‘24) 11 AIR 1924 Cal 465 (466); 73 Ind 

Cas 2 (DB), Makhan Lai De v. Arun Bala 
Devi. 

(’24) 11 AIR 1924 Cal 156 (157): 80 Ind 

Cas 580 (DB). Kosremint Mutwali v- Manik 
Chandra. 

•(1900) 27 Cal 570 (582): 4 Cal W N 210 
(DB), Ismail Khan Mahomed v. Jaigun 
Bibi. 

(’74) 21 Suth W R 386 (387, 388) (DB). 
Nidhee Kristo v. Nistarinee Dosses. (The 
maxim opfimua interpres terum usus 
(usage is the best Interpreter of things) 
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4. See also the following cases to the same 
effect: 

(’29) 16 AIR 1929 PC 156 (157): 52 Mad 
549: 56 Ind App 248: 116 Ind Cas 601 

(PC), Subrahmanya Chettiyar v. Subrah- 
snanya MttdaUyar. 

(’32) 19 AIR 1932 Cal 398 (403): 137 Ind 
Cas 658 (DB), IVarendra Nath v. Sannyasi 
Charan. 3. 

.3. (’22) 9 AIR 1922 P C 292 (302): 45 Mad 
586 : 49 Ind App 286: 68 Ind Cas 538 (PC), 
Chidombara v. Veerama Reddi. 

•(’20) 7 AIR 1920 P C 67 (69); 43 Mad 

567: 47 Ind App 76: 56 Ind Cas 117 (PC). 
-Seturatnam Aiyar v. Venkatachela 
Goundan. 

(’31) 18 AIR 1931 Bom 436 (443): 134 

Ind Cas 721 (DB), Hiralal v. Secy, of 
'State. 

t('21) 8 AIR 1921 Mad 462 (463): 70 Ind 
Cas 27 (DB), Ponnalagu Konan \. Sinniah 
Oddyan. 

(’90) 13 Mad 249 (253) (DB). Rangayya 
Appa Rau v.^ Kadiyala Ratnam. 

SEGTIONI 105— NOTE 44 

1. (’29) 16 AIR 1929 Cal 37 (38): 56 Cal 
1 "tSS: 116 Ind Cas 378 (DB), Katnol Kumar 
V. Nandalal. 

V19) 3 Btai 340 <3<I4, 345), Babafi v. 
Narayan.' - fA sana'd is not Indispensable 
'to tha^prockf af. mlrasi tenure. Mirasi 
-petpdM^ 'ot tehure, like other 
14. faidif. be proyAd by vaelous means.) 
^:3^^‘|S) 4a 4^ ms tlal 340 (340, 341): 80 
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This distinction consists in the presumption of an origin in a lawful 
title which would be applicable to a case where the origin of the tenancy is 
‘not known’. This presumption does not apply where the origin of the 
tenancy is ‘known’. In such cases, circumstantial evidence, where admissi- 
ble, must establish ‘conclusively’ that the tenancy is a permanent one.* No 
doubt, under S. 114 of the Evidence Act, the Court ‘may’ presume the grant 
of a permanent tenancy, if the proved facts make such grant ‘likely’ in the 
opinion of the Court. But the Court is not ‘bound’ to presume such grant. 
But where the origin of the tenancy is ‘not known’, the presumption of a 
lawful origin is one of ‘law’ which the Court is ‘bound’ to make if the evi- 
dence justifies such a presumption. Further, much less evidence would be 
sufficient to justify such presumption than would be necessary to make a 
grant of permanent tenancy ‘likely’. To raise such presumption of origin in 
a lawful title, it is sufficient if the evidence is such that a grant of permanent 
tenancy is in its nature practicable and ‘reasonably capable of being pre- 
sumed’ without doing violence to the probabilities of the case.® This pre- 
sumption of lawful origin is also referred to as the presumption of a “lost 
grant,” it being presumed that there was a grant, the evidence of which has 
been lost. 


But apart from the presumption of lawful origin above referred to, 
even considering the matter as one of likelihood under S. 114 of the Evidence 
Act, the fact that the origin of a tenancy is not known wOl make it easier to 
draw an inference of permanence in favour of the tenant than if the origin 
of the tenancy is known.® 

When can the origin of a tenancy be said to be not known? It has been 
held by the Calcutta High Court that where it is known who the original 
parties to a lease were, the mere fact that the date of ffie letting is not known 
will not make the tenancy one of unknown origin.^ In a Bombay case,® the 
date of a tenancy was known but the records containing evidence as to the 



applies even to cases of landlord and 
tenant.) 

(‘25) 12 AIR 1925 Cal 309 (315): 52 Cal 
43 : 85 Ind Cas 103 (DB), Abdul Hakim 
Khan v. Elahi Baksha Sha. 

(’29) 16 AIR 1929 Cal 37 (38): 56 Cal 

738; 116 Ind Cas 378 (DB), Kamal Kumar 
V. Nandalal. 

4. (’39) 26 AIR 1939 Pat 296 (299): 182 Ind 
Cas 618. Ramlal Sahu v. Mt. Bibi Zohra. 
(Where origin of tenancy is known, it is 
impossible to hold, as a matter of infer- 
ence from facts proved that tenancy is 
other than what it purports to be.) 

(See (’29) 16 AIR 1929 Cal 37 (38): 56 
Cal 738: 116 Ind Cas 378 (DB). Kamal 
Kumar v. Nandalal. (NOTE. — In this case 
the origin of the tenancy was not known. 
But the question is treated as purely one 
of inference from facts and the presump- 
tion of lawful origin is not considered 
as capable of making any difference. The 
case shows the degree of proof that would 
be necessary If the question is one of 
inference. In such cases. It Is stated by 
Mukerjl J. (page 41 of AIR 1929 Cal) 
that the well known rule of circumstan- 
tial evidence will apply, viz., that the 
evidence must be of such a nature that it 
can possibly lead to no other inference. 
There is no reference to S. 114 of the 
Evidence Act imder whi<^ if the evidence 
makes the grant of a permanent tenancy 


likely the Court may presume such grant 
till the contrary is proved. But it should 
be taken that his Lordship Includes an 
inference drawn by means of a presump- 
tion under S. 114 of the Evidence Act 
within his proposition. Because, when a 
Court chooses to presume a fact tmder 

S. 114. and the presumption is not rebut- 
ted, “no other inference would be- 
possible” in the circumstances of the 
case.)] 

5. •(’30) 17 AIR 1930 PC 103 (105): 57 Cal' 
1293 : 57 Ind App 125: 123 Ind Cas 722 
(PC), Md. Muzaffaralmumvi v. Bibi 
Jabeda Khatun. 

6. (’29) 16 AIR 1929 Cal 37 (38): 56 Cal 

738: 116 Ind Cas 378 (DB), Kamal Kumar- 
V. Nandalal. 

(1900) 27 Cal 570 (582): 4 Cal W N 210 
(DB), Ismail Khan Mahommed v. Jalffun 
Bibi. (In this case there was a kabullyat 
from which it was held a fresh tenancy 
commenced.) 

(’26) 13 AIR 1926 Cal 634 (636): 92 Ind 

Cas 963, Gopal Chandra v. Satya Bhanu. 
(Tenancy for residential purposes — Origin 
known — Held, not permanent.) 

7. (’32) 19 AIR 1932 Cal 398 (402): 137 Ind 
Cas 658 (DB), Narendra v. Eannyasi. 

8- (’31) 18 Am 1931 Bom 436 (444): 134 

Ind Cas 721 (DB). Hiralai v. Secy, af 
State. 
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terms of the lease were destroyed during riots. It was held that the tenancy 
was not of unknown origin. Decisions bearing on S. 83 para. (2) of the 
Bombay Land Revenue Code may usefully be referred to in this connection.'^ 

In the case-law on this subject there is generally no reference to the 
presumption of lawful origin or lost grant. But there is no room for thinking 
that such a presumption is considered not applicable to such cases. In 
NainapiDai v. Ramanathan’^^ the Privy Council remarked that “as no grant 
of a right of permanent occupancy has been produced or even alleged, it is 
not apparent how a right of permanent occupancy could have been obtained 
by Ibe defendants or by any predecessor in title of theirs, except by a lost 
grant or grants, and that is not even suggested.” This clearly implies that 
in their Lordships’ opinion the presumption of “lost grant” may apply to such 
cases. And in ‘Abdul Hakim v. Elahi Baksha^^ Chakravai-ti, J., expressly 
stated that the principle on which a i>ermanent tenancy is proved by cir- 
ciomstantial evidence in cases of tenancies of unknown origin is the principle 
of lost grant, Rankin, J., in ‘Kamal Kumar v. Nandalal’, however, con- 
sidered that the reference to a “lost grant” in such cases is “confusing and 
misleading.” It would appear that in his Lordship’s view such a theory is 
useful only where there is a question of the ‘law fulness’ of a permanent 
grant. As permanent tenancies before the Transfer of Property Act could 
be created without writing or registration, there could be no question of any 
legal defect on accoimt of their mode of creation and where there is no ques- 
tion of any other legal defect the theory of lost grant need not be invoked. 
But his Lordship has overlooked the observations (above referred to) in 
‘Nainapillai v. Ramanathan’ which show that the presumption of lost grant 
may be usefully resorted to in Such cases, even though the ‘legality’ of the 
grant may not be in question. 

9- See for instance — (1900) 2 Bom L R 93 
(94) (DB). Raghunath v- Lakshuman. 

(The saving clause of S. 83. seems to 
contemplate that though the commence- 
ment and duration of the tenancy may 
be lost in the obscurity of antiquity, still 
there may be vested in the landlord a 
right by agreement to enhance rent and 
evict for its non-payment.) 

10. (’24) 11 AIR 1924 P C 65 (72): 47 Mad 
337: 51 Ind App 83 : 82 Ind Cas 226 (PC). 

NO'TE. — As their Lordships have stated that 
the only possible way in which a perma- 
nent tenancy could be proved in the case 
was by a lost grant, their discussion of 
the probabilities of the case must be 
taken to relate to the question whether 
a lost grant can be presumed in the case. 

They hold that in the circumstances of 
the case, a lost grant cannot be presum- 
ed. This is what they mean by saying 
that such grant is “not even suggested,” 
and not that the plea has not been taken 
and therefore they are not going to con- 
sider the question. In AIR 1930 P C 103 : 

57 Cal 1293 : 57 Ind App 125 (PC) their 
Lordships presumed the legality of a per- 
manent grant but In this case they refus- 
ed to do so. This is because in AIR 1930 
PC 103 : 57 Cal 1293 ; 57 Ind App 125 (PC) 

^ there was suAcient material before the 
Court to presume the legality, while in 
0iia ca rt there was no sufficient material 
^ fn the purpoee.) 

[8m also (’20) 7 AIR 1920 P C 07 (70): 

48 Mad 507 : 47 Ind App 70: 50 Ind Cas 


117 (PC), SeturatTMim Aiyar v. Venkata- 
chela Goundan. (NOTE. — Confirming on 
evidence the finding of the High Court 
that a permanent tenancy had been 
granted, the Privy Council observed “nor 
is it in their opinion (opinion of Privy 
Council) to be regretted that effect has 
been given to the very long possession, 
‘immemorial’ in the High Court’s view, 
of the defendants and their predecess- 
sore.”)! 

11. (*25) 12 AIR 1925 Cal 309 (312): 52 Cal 
43 : 85 Ind Cas 103 (DB). 

12. ('29) —16 AIR 1929 Cal 37 (40): 56 Cal 
738: 116 Ind Cas 378 (DB). (NOTE — 
Both the learned Judges in this case 
(Rankin and Mukerji, JJ.) treat the 
question as one purely of inference of 
fact, though the tenancy was of an 
unknown origin. Mukerji, J.. pointedly 
says that the circumstantial evidence in 
support of the claim of permanent 
tenancy must be so strong that it can 
possibly lead to no other inference. This 
brings out clearly what difference it would 
make if the presumption of lost grant is 
resorted to. For raising such presump- 
tion. the above high degree of proof is 
not necessary. It is not even necessary 
that the grant of permanent tenancy must 
be likely on the evidence in the case. It 
Is sufficient if such grant is reasoTiably 
capable of being presumed from the 
evidence, which is a very different thing 
from the grant being likely.) 
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As already pointed out, this presumption is distinct from an inference 
of permanent tenancy and may establish such tenancy, even though as a 
mere matter of inference from evidence such tenancy may not be held as 
proved. In ‘Muhammad Mazaffaralmusavi v. Bibi Jabeda Khatun’,^® the 
Privy Council expressly applied the presumption of a lawful origin to a case 
of peimanent tenancy. No doubt, in that case, their Lordships were con- 
cerned with the ‘legality’ of the grant. But their Lordships’ observations 
are quite general and do not imply that they are confined to cases where the 
‘legality’ of a grant is questioned. The principle of lost grant was referred 
to and applied in as old a decision as ‘Gooroo Pershad v. Bykunto Chunder 
Roy,’^^ and though this does not seem to have been a case of ‘permanent 
tenancy,’ it shows that the principle is of general application. 

The following passage from ‘Muhammad Mazaffaralmusavi v. Bibi 
Jabeda Khatun’^® shows the nature of a presumption of lawful origin and 
how it differs from an ‘inference’ of such origin under S. 114 of the Evidence 
Act : 

“The presumption of an origin in some lawful title, which the Courts 
have so often readily made in order to support possessory rights, long 
and quietly enjoyed, where no actual proof of title is forthcoming, is one 
which is not a mere branch of the law of evidence. It is resorted to 
because of the failure of actual evidence. Hence their Lordships cannot 
accept the appellant’s contention that the provisions of the Evidence Act, 
S. 114, prevent the inference of a consent by the Kazi in the absence of 
any evidence of an application to the Kazi for leave, or some other proved 
fact of that kind. The matter is one of a presumption, based on the 
policy of the law but even considered as an inference from proved facts, 
the leave presumed is a thing, which may well be regarded as likely to 
have happened. At the same time it is not a presumption to be capri- 
ciously made, nor is it one which a certain class of possessor is entitled 
to ‘de jure.’ In a case such as this, where it is necessary to indicate what 
particular kind of lawful title is being presumed, the Court must be 
satisfied that such a title was in its nature practicable and reasonably 
capable of being presumed, without doing violence to the probabilities of 
the case. The presumption is not an “open sesame,” with which to 
unlock in favour of particular kind of claimant a closed door, to which 
neither the law nor the proved facts would in themselves have afforded 
any key. It is the completion of a right, to which circumstances clearly 
point, where time has obliterated any record of the original commence- 
ment.” 

Note., — The reference to the permission of the kazi in the above passage 
is to be understood in this way. If the kazi had permitted the transaction it 
would be valid. 


45. Permanent tenancy— Presumption of validity of grant in case of 
tenancies of unknown origin.— It has been seen in Note 44 that in the case 
of tenancies of unknown origin it may be presumed from the circumstances 
ot the case that a permanent interest was granted, although as a matter 
purely of inference from evidence such a result may not necessarUy foUow. 
This presumption is one based on the ‘policy of the law’ and is not a part 
of the law of evidence. The presumption will apply not only to the ‘factum’ 
of a grant but al so as to its ‘legality,’ In ‘Muhammad Mazaffaralmusavi v. 


13. •(•30) 17 AIR 1930 PC 103 (105): 57 Cal 

1293 : 57 Ind App 125: 123 Ind Cas 722 

(PC). 

14. ('66) 6 Suth W R 82 (83) (DB). 


15. *(’30) 17 AIR 1930 P C 103 (105): 57 Cal 

1293: 57 Ind App 125; 123 Ind Cas 722 
(PC). 
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Bibi Jabeda Khatun,’^ the presumption was applied to the legality of the 
grant of a permanent lease by the mutwalli of a wakf. It was held that the 
permission of the kazi which would have validated the lease must be pre- 
sumed, in the circumstances of the case, although they might not be sufficient 
to make such permission ‘likely’ within the meaning of S. 114 of the Evidence 
Act. The decision followed ‘Bawa Magniram v. Kasturbhai/- where a similar 
presumption was made in respect of legal necessity for a permanent lease 
granted by the shebait of a mutt. But in ‘Nainapillai v. Ramanathan’-^ the 
Privy Council refused to presume the grant of a permanent lease in the cir- 
cumstances of the case and one of the grounds given for its decision was that 
the lands in question were the property of a temple which could not be 
alienated except for legal necessity. In this case their Lordships approved 
of the decision of the Calcutta High Court in ‘Satya Sri v. Kartik Chandra’^ 
in which it was held that though normally the circumstances of the case 
would have been sufficient to justify a presumption that a permanent lease 
was granted, no such presumption could be made if the property was a debut- 
ter property. But these and similar decisions^ have to be considered with 
reference to the clear enunciation of the law by the Privy Council in 
‘Muhammad Mazaffaralmusavi v. Bibi Jabeda Khatun’ and cannot be regard- 
ed as affecting the proposition that the ‘legality’ as well as the ‘factum’ of a 
permanent lease can be presumed, if on the evidence before the Court such 
legality is reasonably capable of being presumed. The above decision also 
shows that this rule applies to transfers of property belonging to religious 
and charitable endowments. The decision in ‘Nainapillai v. Ramanathan’ 
must be taken to mean only that in that case the materials before the Court 
were not sufficient to draw the presumption of legality. From their Lord- 
ships’ judgment it appears that such materials were not even sufficient to 
raise a presumption of the ‘factum’ of the grant. As regards the decision of 
the Calcutta High Court in ‘Satya Sri v. Kartik Chandra’ it is not clear if it 
was a case where the origin of the tenancy was ‘unknown.’ If the origin 
was ‘known’, then the presumption mentioned in ‘Muhammad Mazaffaral- 
musavi v. Bibi Jabeda Khatun’ would not apply. In such a case the question 
would purely be one of presumption of ‘fact’ under S. 114 of the Evidence 
Act and it may be considered that their Lordships have held that it cannot 
be presumed under that section that what is ‘prima facie’ an illegal act has 
been committed. The presumption referred to in ‘Muhammad Mazaffaral- 
musavi V. Bibi Jabeda Khatun’ based, as it is said to be, on the policy of 
the law, is, it is clear from that decision, not subject to any such considera- 
tions. 


SECTION 105— NOTE 45 

1. ('30) 17 AIR 1930 P C 103 (105): 57 Cal 
1293: 57 Ind App 125: 123 Ind Cas 722 

(PC). (Affirming AIR 1926 Cal 322.) 


2. (’22) 9 AIR 1922 P C 163 (165): 46 Bom 
481: 49 Ind App 54: 66 Ind Cas 162 (PC). 
ISee alao (’44) 31 AIR 1944 Pat 109 (111): 
212 Ind Cas 273. Boldeb Jiu Thakur v. 
Jogi Sahu. (Irl suitable circumstances a 
presumption will be made, either that a 
permanent tenancy has been granted in 
a case where the landlord was legally 
entitled to giant it. or that the landlord 
K was not debarred by law from making 
the. where a« permanent tenancy had 

panted,. . Under suitable clrcums- 
K Is pennlsslble to make both pre- 

jn in Ihe s^e case. The afore- 

‘^^^■ra^ipresuzziptlon can be made even in the 
case of debuttar prt^eity.)!* 



2a (’24) 11 AIR 1924 P C 65 (72): 47 Mad 
337: 51 Ind App 83: 82 Ind Cas 226 (PC). 
\See also (’20) 7 AIR 1920 Mad 504 (505): 
59 Ind Cas 241 (DB), Chinnammal v- P. 
Ratnasabapathy Chettiar. (Lease by 
trustee is presumed to be not permanent 
— Burden of proving such a tenancy is 
upon those who allege its existence.)) 

3. (’12) 13 Ind Cas 596 (596) (DB) (Cal). 

4. (’30) 17 AIR 1930 Mad 434 (435. 436): 125 
I.C. 242. Saldanha v. R. C. Church, 
Mermajal. 

ISee (’32) 19 AIR 1932 Cal 398 (403): 137 
Ind Cas 658 (DB), Narendra Nath v. 
Sannyosi Cbaran. (The grant of a per- 
manent right by a shebait or a trustee is 
in breach of his duty and therefore can- 
not be presumed.)] 
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46. Permanent tenancy— Presumption of lawful origin. See Notes 

44 and 45. ^ 

47 Permanent tenancy — Construction of leases. — ^Where there is an 

instrument creating the tenancy, the question whether it is a permanent 
tenancy is one of construction of the instrument. The mam rules as to cons- 
truction of deeds have been discussed in S. 8, Note 20 and these rules v^l 
apply to such cases also. Under such rules, where the document is ambi- 
guous or of doubtful import, the Court is entitled to take mto consideration 
the surrounding circumstances and the mode of enjoyment of the property 
and the actings of the parties in coming to a conclusion ii a permanent mter- 
est has been granted. In such cases, the Court can hold that a permanent 
tenancy has been granted, notwithstanding that the instrument itseh is not 
clear on the point. ^ As to the nature of evidence that will be useful m this 
connexion, see Notes 48 to 51. But where the meaning of the document is 
clear, this course is not open to the Court and it must confine itself to the 
words used in the instrument. - 


In considering the question whether an instrument confers a perma- 
nent lease, the use of formal words conveying the idea of permanency and 
the title of the document will have some importance. But this is not a factor 
which will be conclusive. The task of the Court is to consider the document 
as a whole and not to attach undue importance to the use of formal expres- 


NOTE 47 

1. *(’75) 24 Suth W R 176 (177) (PC). 

Watson and Co. v. Mohesh Narain. 

('72) 11 Beng LR 71 (74); 14 Moo Ind 
App 247 (256) (PC). Kooldeep Narain v. 
Gouemment. (Ghatwali tenure — Omis- 
sion of words of inheritance does not 
show conclusively that the tenure is not 
hereditary — It being shown that ghatwali 
tenure had descended from father to son 
for several generations it was held that 
it was an hereditary tenure. ) 

(’69) 12 Moo Ind App 263 (268): 11 Suth 
W R P C 10 (PC), Suttosurrun Ghosal v. 
MoHesH Chunder. (Held that the absence 
of words of limitation in the pottah which 
created an istemrari tenure was supplied 
by evidence of long and uninterrupted 
enjoyment at a fixed rent and of the 
descent of the tenure from father to son 
by which the hereditary character was to 
be presumed.) 

('67) 11 Moo Ind App 433 <463. 466): 9 
Suth W R P C 3 (PC). Dhunpat Singh v. 
Gooman Singh. (Do.) 

(’85) 1885 Bom P J 205 (DB), Narayan v. 
RamchoTidra. (The question whether a 
lease creates a permanent tenancy is to 
be determined by the terms of the instru- 
ment Itself, but to a certain extent by the 
circumstances existing at the time of its 
execution and further by the conduct of 
the parties since Its execution.) 

COl) 3 Bom L R 768 (768. 769) (DB). 

Babu V. Sitaram. (The mere fact that 
words of inheritance do not occur in a 
lease does not make it the less a perma- 
nent lease, if from the language of the 
document, taken as a whole, the object 
of the lease and other surroun din g cir- 
cumstances. such as the conduct of the 
parties, it appears that their intention 
was that it should operate as a lease in 


perpetuity.) 

('28) 15 AIR 1928 Cal 292 (394): 55 Cal 
435: 110 Ind Cas 368 (DB). Dinonath 

Kundu V. Janaki Nath. (Unless the words 
clearly indicate permanency of lease, the 
surrounding circumstances and the entire 
terms of the lease must be looked into to 
ascertain the nature of the grant.) 

('25) 12 AIR 1925 Cal 340 ( 340): 80 Ind 
Cas 898 (DB), Lai Ghosh v. Hilkantha 
Das. 

('18) 5 AIR 1918 Cal 823 .(824): 41 Ind 

Cas 227 (DB), Jagadish Chandro v. Bistoe- 
stoari Debya. 

('18) 5 AIR 1918 Cal 639 ( 640): 41 Ind 
Cas 530 (DB), Sarada Kripalala v. Akhil 
Chandra. (Interest created by taluka 
patta and called “taluka” constitutes 
prima facie permanent tenure.) 

('75) 24 Suth W R 301 (301) (DB). NubO 
Doorga v. Diosrka Nath. 

(■70) 14 Suth W R 107 (107) (DB). 

Kuroonafcur Mahotee v. Neeladhro. 

('19) 6 AIR 1919 Mad 886 (886): 48 Ind 

Cas 301 (DB). Venkatachar tar v. Nara- 
simha. 

('29) 16 AIR 1929 Pat 376 (382): 121 Ind 
Cas 360 (DB), Jagadishtoar v. Bulak 
Mahto. 

2. ( 29) 16 AIR 1929 Pat 376 (381): 121 Ind 
Cas 360 (DB). Jagadishxoar v. Butak 
Mahto. 

(’31) 18 AIR 1931 Cal 160 (162): 130 Ind 
Cas 564 (DB), Bijoychand v. Md. Yosil. 
('19) 6 AIR 1919 Mad 338 (339): 52 Ind 
Cas 239 (DB), Chockalinga Nayakan v. 
Arunacholam Chettiar. (Prima facie, 
terms of document' must be looked at to 
ascertain nature of grant; only In case of 
doubt other considerations such as the 
extent of the grantor’s right can be taken 
into consideration.) 
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3 document may be held to confer a permanent 
lease, notwithstanding the absence of any specific formal expressions denot 

Cou?t^av hSd notwithstanding the use of such expressions, the 

SrovfdW ^ has not been granted. Thus, words 

«on '® *« property from generation to genera- 

tion and WOTds to similar effect ‘prima facie’ indicate a permanent right, ^ 

ah.lncee'’- 1 a factor ‘against’ permanence.^ But their presence” or 
absence® is not conclusive either way, 

ments ^^^^owing considerations may be noted in interpreting such docu- 


The fact that a lease has been granted for the purpose of reclamation 
does not necessarily prove the lease to be permanent? 


+ 1 ,.. ^ Where a lease has been granted for the purpose of erecting buildings, 
the fact may mdicate that the lease is a permanent one.® 

i, 1 terms of a lease and other circumstances indicate on the 

whole the ^ant of a permanent lease, the mere fact that the lease contains 
a provision for forfeiture in case of non-payment of rent or for other reason 
does not make the lease not permanent.® 


3. ('44) 31 AIR 1944 Nag 280 (281): ILR 
(1944) Nag 836 (DB). Ramchandra v. 
Rantanlal. 

(’25) 12 AIR 1925 Pat 228 (234. 235): 82 
Ind Caa 204 (DB), Gopal Ojha v. Rottui- 
dhar Singh. 

(’23) 10 AIR 1923 Cal 351 (352): 76 Ind 
Cas 324 (DB), Krishnendra Nath v. Kusum 
Kotnini. 

(’19) 6 AIR 1919 Mad 338 (338): 52 Ind 

Caa 239 (DB), Chochalinga Nayakan v. 
Arunachalam Chettiar. (Leaaa providing 
for permanent rate of rent coupled with 
worda of inheritance.) 

(’76) 1 Cal 391 (398): 3 Ind App 92 (PC). 
Sonet Kooer v. Himmut. 

(’26) 13 AIR 1926 Cal 533 (535): 53 Cal 
270 : 91 Ind Cas 649 (DB), Rajendra v. 
Moheahafa Debt. 

Also see S. 8 Note 4. 


4. t(’67) 11 Moo Ind App 433 (463, 466): 9 
Suth W R P C 3 (PC), Dhunpat Singh v. 
Cooman Singh. 

t(’30) 17 AIR 1930 Mad 434 (435, 436. 

437): 125 I.C. 242. Saldanba v. R. C. 
Church, Afermojol. 

(’91) 15 Bom 704 (707), Ramabot Sohcb 
V. Babajt. 

(’02) 6 Cal W N 134 (140) (DB). /smatl 
Khan v. Kali Krishna. 




-<’01) 5 Cal W N 846 (855. 856) (DB). 

Jtfnall Khan v. L. P. D. Broughton. 
(1900) 27 Cal 570 (582): 4 Cal W N 210 
(DB), Ismail Khan v. Jaigun Bibi. 
i’06) 33 Cal 511 (530): 3 Cal L Jour 306 
(DB), Shama Charan v. Abhirom. 
(Rieversed In 36 Cal 1003 on a different 

4 *(»*"*•> 

»• (’26) 13 AIR 1926 Oudh 72 (74): 89 Ind 
^Caa 221, Kalfca Singh v. Bishunath Singh. 
4 v« mere use of the word "perpetual” in 

does not transfer heritable 

Oudh a C No. 155, p. 184 (185), 
^haopol V. Raja RampeX. 



(’25) 12 AIR 1925 Mad 732 (733): 87 Ind 
Cas 433, Rama Rao v. Thimmappa. 

(’26) 13 AIR 1926 Oudh 260 (261): 93 Ind 
Cas 927, Sitla Bakhsh v. Culab Singh. 

6. (’29) 16 AIR 1929 Nag 23 (25): 110 Ind 
Cas 487. Btju Bapu v. Munnalal. 

(’05) 32 Cal 648 (651): 9 Cal W N 463 

(DB). Promada Nath v. Sri Cobind. (The 
absence of the words "maurasi, mokararl" 
in a lease do not necessarily indicate that 
it was not the lessor’s intention to grant 
a permanent lease.) 

(’86) 12 Cal 117 (130): 12 Ind App 205 

(PC). Tulshi Pershad v. Ram Narain. 

(’18) 5 AIR 1918 Cal 459 (459): 41 Ind 

Cas 875 (DB), Baikanta Nath v. Lakshan 
Chandra. 


7. (’82) 8 Cal 664 (673): 9 Ind App 33 (PC), 
Bilasmoni v. Sheo Persad. 

(’24) 11 AIR 1924 Pat 560 (561): 3 Pat 
403 : 83 Ind Cas 741 (DB), Tefcaif Har- 
narayan v. Darshan Deo. 


8. t(’05) 32 Cal 648 (651); 9 Cal W N 463 
(DB), Promoda Nath v. Sri Gobtnd. 

(’35) 22 AIR 1935 All 492 (493): 154 Ind 
Cas 305 (DB), Afd. Ismail v. Jawahir Lai. 
(’14) 1 AIR 1914 Cal 300 (300): 20 Ind 

Cas 907 (DB). Elahi Bakah v. Hukum 
Bakah. 



(’99) 26 Cal 204 (216): 2 Cal W N 718 

Runpo Lall y. Wilson. 

( 91) 1891 Bom P J 248 reprint p. 131 
(132) (DB), Napapaya v. Anantaya. (The 
condltlpn about permission to build and 
to surrender the land showed a certain 
w^t of equality of benefit Inconsistent 
with the theory of permanent tenancy.) 


^ • • P 


(DB). Meghlal v. Rajkumar. 

(’33) 20 AIR 1933 Oudh 161 (162); 8 Luck 

Jnd Cas 885 (DB). Bhagwati 
Prasad v. Balpobind. 

^ <765. 766): 59 

Cal 1282: 140 Ind Cm 743 (DB), Bhaba- 
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Though a clause restraining transfer is ‘prinaa facie’ inconsistent with- 
the grant of a permanent right, it is not conclusive. 

Though the fixing of rent without any liability for enhancement may 
suggest permanence, such liability for enhancement does not necessarily 

import that the lease is not permanent. 

A substantial premium suggests permanence-'^ 

A clause which throws the entire cost of improvements on the l^see 
may indicate some degree of continuity but not necessarily perpetuity. 

See also the undermentioned cases.^^ 


taran PahaH v. Trailokyanath. 

(-10) 37 Cal 918 (927): 37 Ind App 198: 
7 Ind Cas 549 (550) (PC). Bhagwat Sahai 
V. Bipin Behary. 


manent lease ) 


10. (’32) 19 AIR 1932 Cal 764 (766): 59 Cal 
1282: 140 Ind Cas 743 (DB). Bhabataran 
Pabari v. Trailofcyamith. (Prohibition 
against sale or mortgage.) 

(•26) 13 AIR 1926 Cal 533 (535): 53 Cal 
270: 91 Ind Cas 649 (DB). Rajendra v. 
Moheshafo Debi. (Covenant against 
alienation is inoperative if there is no 
re-entry clause in case of its breach.) 

(•17) 4 AIR 1917 Cal 746 (783): 43 Cal 

332: 36 Ind Cas 321 (SB), Ram Narain v. 
Chota Nagpur Banletng Association. 

(•12) 14 Ind Cas 152 (153) (DB) (Cal). 

Baroda Prasad v. Prosanna Kumar. 

(’21) 8 AIR 1921 Cal 474 (476): 60 Ind 
Cas 984 (DB), Jogesh Chandra v. Afokbul 
Ali. (Lease — Tenant covenanting not to 
transfer — No clause for re-entry — Trans- 
fer is not illegal.) 

(’89) 13 Bom 373 (375) (DB). Vinayak v. 
Baba Shabudin. 

[See (’18) 5 AIR 1918 Cal 517 (520): 40 
Ind Cas 513 (DB), Prodyat Coomar v. 
Krishnomoni Dasia. (Tenancy continuing 
for 70 years — Kabuliyat restraining trans- 
fer or partition — Tenancy held not per- 
manent.)] 

11. (’31) 18 AIR 1931 P C 207 (209): 133 Ind 
Cas 732 (PC). JanaJei Nath v. Dina Nath. 
(1900) 2 Bom L R 93 (94) (DB), Raghu- 
nath V. LakshufTian. 

(•26) 13 AIR 1926 Cal 533 (535): 53 Cal 
270: 91 Ind Cas 649 (DB), Rajendra v. 
Moheahata Debi. 

12. Cl?) 4 AIR 1917 Cal 746 (783): 43 Cal 
332: 36 Ind Cas 321 (SB), Ram Narain v. 
Chota Nagpur Banking Association. 

(•31) 18 AIR 1931 P C 207 (209): 133 Ind 
Cas 732 (PC), Janaki Nath v. Dina Nath. 

13. (’17) 4 AIR 1917 Cal 746 (783): 43 Cal 
332: 36 Ind Cas 321 (SB), Ram Narain v. 
Chota Nagpur Banking Association. 

(•30) 17 AIR 1930 Mad 434 (437): 125 

Ind Cas 242, Saldanha v. R. C. Church, 
Mermajal. 

14. (’25) 12 AIR 1925 Mad 919 (920): 85 Ind 
Cas 964, Slogan v. Nanjappan. (Lease 
conferring all rights of cultivation and 
enjoyment on the lessee and providing 
for determination of tenancy only in case 
of non-payment of rent— Held, that in- 
tention of parties was to create a per- 


Cas 222 (DB). Manmatha Nath Mitter v. 
Anath Bandhu Pal. (Existence of hats 
does not raise any presumption of per- 
manency.) 

(■12) 13 Ind Cas 364 (365) (DB) (Cal). 
Abdul Karim v. Abdul Rahaman. (Where 
an under-raiyati lease provided that the 
tenant was at no time to be ejected from 
the land, but that, after the expiry of 
nine years, a fresh settlement would be 
made and until it was made the condi- 
tions ol the kabuliyat were to remain in 
force — Held that the lease was intended 
to be a permanent lease.) 

(’05) 8 Oudh Cas 61 (64, 65) (DB), 
Modho Singh v. Deputy Commissioner of 
Bara Banki. (Lease providing that lessee 
should remain in possession on payment 
of annual rent and should not be ejected 
so long as he paid rent regularly— Held 
lease was not permanent.) 

(•26) 13 AIR 1926 Cal 558 (558): 53 Cal 
95 : 94 Ind Cas 684 (DB), Chandi Charon 
V. Ashutosh Lahiri. (A man may have 
a permanent right of tenancy in a hotise 
and a site but he would not necessarily 
have the same right to another piece of 
land adjoining it of which he had taken 
settlement for the purpose of enlarging 
the compound of the house.) 

(’17) 4 AIR 1917 Cal 746 (783): 43 Cal 
332: 36 Ind Cas 321 (SB), Ram Noroin v. 
Chota Nogpur Banking Association. (The 
fact that a lease is In favour of two per- 
sons points to the conclusion that though 
some meastire of continuity was desired, 
perpetuity was not intended.) 

(’32) 19 AIR 1932 P C 105 (108): 138 Ind 
Cas 234 (PC), Bcchu Singh v. Kumar 
Kamakhya. (The plaintiff sued In eject- 
ment alleging the defendants to be yearly 
tenants — Defendants set up raiyati or 
occupancy rights under Chota Nagpur 
Tenancy Act — Held on construction of 
the patta under which the defendants 
originally came into possession and the 
facts of the case that the defendants 
were not entitled to raiyati rights in the 
land.) 

(’30) 17 AIR 1930 Mad 434 (436): 125 Ind 
Cas 242, Saldanha v. R. C. Church, 
Mermajal. (Grant for indefinite period 
is prima facie for lessee's life only.) 

(’31) 18 AIR 1931 Nag 128 (128): 134 Ind 
Cas 263, Sadarom v. Sundar Singh. 
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The significance of various vernacular expressions which are com- 
monly used in lease deeds in this country with reference to the question 
whether a permanent tenure is created is discussed below : 

The word ‘bemiad’ simply means “without any term.” It does not in 
itself import a permanent lease. But along with other circumstances it 
may indicate such lease.^^ 

The words ‘putra poutradi krame’ support the theory of permanence.^® 
The term ‘mirasi’ denotes heritability and permanence of tenure. 

The term ‘mourasi’ implies a permanent hereditary tenure.^® 


(Kabuliyat stating that the tenant would 
pay rent at Rs. 10 for five years and 
would give up possession after five years 
and that if he further remained in posses- 
sion he would pay Rs. 25 as rent — Held 
that this did not mean that he had the 
right to occupy the sites for ever subject 
simply to the payment of Rs. 25 per 
annum.) 

(*88) 11 Mad 77 (79. 80) (DB), Thiagaraja 
V. Giyatux Sambandho. (When the right 
of possession or right to continue in 
possesion, is proved to have arisen under 
a written instrument which does not 
provide for right of permanent occu- 
pancy. then the right to possession must 
prima /ocie follow the terms of the ins- 
trument in the absence of any subse- 
quent agreement.) 

15. (’30) 17 AIR 1930 Cal 94 (95): 57 Cal 

775: 126 Ind Cas 550 (DB), Janakinath 
Roy V. Mohendra Narain. (The word 
“bemiadi” does not mean permanent 
tenancy.) 

(’17) 4 AIR 1917 Pat 46 ( 46): 2 Pat L 

Jour 180 : 39 Ind Cas 658 (DB), Parshan 
Kuer V. Twist Kuer. (Mere fact that the 
deed confers mineral rights on the lessee 
or on the heirs and successors of the 
lessee will not make the lease a perma- 
nent one.) 

tC31) 18 AIR 1931 P C 207 (209): 133 Ind 
Cas 732 (PC). Janaki Nath v. Dina Nath. 
(After consideration of all the provisions 
of the kabuliyat It was held that the word 
“bemiadi" referred to a lease not deter- 
minable at will on notice.) 

(*29) 16 AIR 1929 Pat 68 (70): 115 Ind 

Cas 554 (DB). Kamakhya Narayan v. 
Bechu Binph, (Lease held not perma- 
nent.) 

(’22) 9 AIR 1922 Pat 161 (162): 6 Pat L 
Jour 687 : 65 Ind Cas 303 (DB). KanpoH- 
eharan v. Surja Narain. (Bemiadi tenancy 
does not necessarily mean that it can 
fiever be a permanent lease although 
•< there Is no rule that It imports a perma- 
nent tenancy.) 

(*24) 11 AIR 1924 Pat 88 (89): 2 Pat 

452 : 77 Ind Cas 32 (DB). Forbet v. Hanu- 
Bhagat. rr (provision for erection by 
lessee of pueea buildings with lessor’s 
consent indicated permanent tenure.) 

. ^ J:’86) J^'AXB 1996 Pat 275 (277): 162 Ind 

M m (tm)., ^rbor ^dh€b \. Bare Lai. 

(Llasa' ihel^ pefmgnentO 

ttW Oudh *70 Xtn): 78 Ind 


Cas 47. Kalu Singh y. Hansraj. (The 
words “bila miad" in their common 
acceptance may mean either undeter- 
mined or perpetual — The terms of the 
document must be examined in order to 
see which of the two meanings applies to 
the particular document.) 

16. (’23) 10 AIR 1923 Cal 505 (505): 76 Ind 

Cas 586 (DB), Colam Rahaman v. Kundw 
Choudhri. 

(T6) 3 AIR 1916 Cal 664 (665): 29 Ind 

Cas 502 (DB), Kartic Mandal v. Bama 
Charan. 

(’26) 13 AIR 1926 Oudh 260 (261): 93 

Ind Cas 927, 5itla Baksh v. Gulab Singh. 
(The use of the word "aulad" does not 
show that the lease is hereditary.) 

I See olso (’43) 30 AIR 1943 Bom l-w* 

(149): 207 Ind Cas 62 (DB). Donkangonda 
V. Revanshidappa. (A permanent tenancy 
may be created without the use of any 
words of inheritance although if the in- 
tention be to create a permanent tenancy 
one would expect to find a reference to 
heirs or successors.)] 

17. (’23) 10 AIR 1923 Cal 705 (706) (DB). 
Ajimannessa y. Pannclal. ("Miras’’ is an 
Arabic word meaning heritability.) 

(’91) 15 Bom 407 ( 408) (DB>, Vithu V. 
Dhondi. 

(’69) 4 Mad H C R 153 (161) (DB). 

Samtnathaiyan v. SamtTuithaiyon. ("Mlra- 
sidar*^ In Tanjore district is a hereditary 
tenant under the Government. Tenancy 
is determinable on default In pajonent of 
the motha faisal assessment payable for. 
the land and the tenant is subject to no 
restriction in regard to the disposition of 
his right and interest.) 

(’94) 18 Bom 507 (511) (DB). Vithalbowa 
V. Narayan. (In the Bombay Presidency 
the mirasdar on Inam estates is only a 
tenant at quit-rent or at a reasonable 
rent not subject to ejectment so long as 
he pays it.) 

18. (’29) 16 AIR 1929 Cal 454 (456): 56 Cal 
180: 117 Ind Cas 534, Giribala v. Kedar 
Nath. 

(’18) 5 AIR 1918 Cal 459 (459): 41 Ind 

Cas 875 (DB), Baikanta Nath v- Lakehan 
Chandra. (The words “istumlrari mourasi 
mokarrari" have always been held to 
mean permanent and heritable.) 

(*35) 62 Cal L Jour 551 (559) (DB). 

Pfodyat Kumar v. Hlrendra Noth. 

(’23) 10 AIR 1923 Cal 705 (706) (DB), 
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But the words ‘istimrari mokarari’ do not in themselves import the 
idea of heritability.*^ But they may establish a permanent and heritable 
right, when there are also other factors indicative of such right.^® 

The word ‘purakudi’ does not imply a permanent occupancy right.^^ 
So also, the expression ‘ulavadai’ does not import a permanent tenancy.^^ 

‘Mulgeni’ is a permanent lease.-^ 

‘Taluk’ imports a permanent tenure.^^ So also the word ‘zamindari.^s 
See also the undermentioned cases.^*^ 


AjiTTMinnessa v. PanTialal. (The word 
■’mourasi” Is a variation of the term 
"miras**.) 

19. tC28) 15 AIR 1928 P C 146 (148): 7 Pat 
649: 55 Ind App 212: 109 Ind Cas 663 

(PC). Kumar Kamakhya v. Ram Raksha. 
t(1900) 27 Cal 156 (165. 166): 26 Ind App 
216 (PC). Beni Pershad v. Dudhnath. 
•(’86) 12 Cal 117 (130): 12 Ind App 205 
(PC), Tulahi Pershad v. Ram Warain. 
t(’17) 4 AIR 1917 Cal 746 (783. 785): 43 
Cal 332: 36 Ind Cas 321 (SB). Ram 

Karayan v. Chota Nagpur Banking 
Association. 

(’03) 30 Cal 883 (892. 893) (DB). Narsingh 
Dyal V. Rem Norain Singh. 

< 03) 30 Cal 20 (31): 7 Cal W N 314 (DB). 
Agin Bindh Vpadhya v. Mohan Bihram. 
(1900) 1900 All W N 27 (28). Nageshar v. 
Ram Autar. 

(’26) 13 AIR 1926 Cal 322 (325): 90 Ind 

Cas 781 (DB), Jabeda Khatun v. Mohom- 
mad Mozaffar. 

(’86) 8 All 569 (572): 1886 All W N 227 
(DB), Gaya v. Ramjtaioan Ram. 

<’26) 13 AIR 1926 Oudh 260 (261): 93 Ind 
Cas 927. Sitia Bakhsh v. Gulab Singh. 
(’24) 11 AIR 1924 Pat 572 (573): 3 Pat 
534: 78 I. C. 511 (DB). Hari Gir v. Kumar 
Kamakhya. 

(’25) 12 AIR 1925 Pat 216 (219): 4 Pat 

139: 84 Ind Cas 586 (DB), Ram Rochhya 
V. Kamafchyo Naroin. 

(■82) 8 Cal 664 (672. 673): 9 Ind App 33 
(PC), Bilasmoni v. Raja Sheopersad. 

<'80) 5 Cal 543 (555 to 558): 5 Cal L R 
138 (DB), Sheo Pershad v. Kally Doss. 
(1851-54) 5 Moo Ind App 467 (498): 1 Sar 
472 (PC), Bengal Government v. Natoab 
JaJuT. 

Also see S. 8, Note 4. 

NOTE. — In some early d^isions of the 
Calcutta High Court, for instance. 12 Suth 
W R 3 and 5 Suth W R 101. It was held 
that the words “istimrari mokarari” by 
themselves imply a perpetual and heri- 
table tenure, unless their effect is cur- 
tailed by other factors — 1 Cal 391: 3 Ind 
App 92 (PC) also may seem capable of 
being interpreted as supporting this view 
— But in that case the words “generation 
to generation” also were used and the 
Privy Council gave this as the reason for 
their decision that the tenure was an 

absolute. hereditary mokarari one The 

later decisions of the Privy Council, as 
well as of the High Courts, leave no 
doubt In the matter. 


20. (’76) 1 Cal 391 (398): 3 Ind App 92 (PC), 
Sonet Kooer v. Htmmuf. (The words 
“generation to generation” imported 
heritabillty.) 

(■17) 4 AIR 1917 Cal 746 (749): 43 Cal 

332: 36 Ind Cas 321 (SB), Ram Narayan 
V. Chota Nagpur Banking Associofion. 
(Words “from generation to generation” 
or similar words are not indispensable to 
show permanency.) 

tC72) Ind App Sup Vol 181 (186): 13 

Beng L R 124 (PC). Leelanund Singh v. 
Munoaruniun Singh. 

21. (^04) 27 Mad 291 (299): 31 HU App 83 
(PC). Mayaridi Chettiyar v. Chockalin- 
gam. 

(•88) 11 Mad 77 (78) (DB). Thiagaraja v. 
Giyana Sambandha. (5 Mad 345 referred 
to.) 

(’99) 22 Mad 264 (267) (DB), Ranposami 
Reddi V. Pandara Sannadhi. 

22. (’99) 22 Mad 264 (267) (DB), Rangasami 
Reddi V. Pandara Sannadhi. (Distin- 
guishing 19 Mad 485 where it was held 
that ulavadi mirosdar imported a perma- 
nent tenancy.) 

(See also (’24) 11 AIR 1924 P C 65 (74): 
47 Mad 337: 51 Ind App 83: 82 Ind Cas 
226 (PC), Nainapillai v. Ramanathan. 
CKudimiras’ does not Import permanent 
right.)! 

23. CIO) 33 Mad 253 (254): 5 Ind Cas 437 
(437) (DB). Gangamma v. Bommakka. 
(’94) 17 Mad 218 (219, 220): 3 Mad L Jour 
287 (DB), UnhamTna Deui v. Vaifcunta 
Hegde. 

(’91) 15 Bom 407 (413) (DB). Vithtt V. 
Dhondt. (Mulgenidar is substantially the 
same as mirasdar.) 

24. (’22) 65 Ind Cas 145 (150) (DB) (Cal), 
Secy, of State v. Ananda Mohan Roy. 
(’69) 12 Suth W R 413 (415. 416) (DB), 
Tarini v. Wotson. 

(’18) 5 AIR 1918 Cal 799 (800): 38 Ind 

Cas 56 (DB), l/pendra Lai v. Jogesh 
Chandra. 

(’21) 8 AIR 1921 Cal 474 (475. 476): 47 
Cal 979: 60 Ind Cas 984 (DB), Jogesh 
Chandra v. Moiebul Ali. 

(’13) 21 Ind Cas 47 ( 48) (DB) (Cal), 

Budyar Rahman v. Matiar. 

25. (’03) 25 All 1 (IS): 29 Ind App 293 (PC), 
Rampal Singh v. Balbhaddar. 

26. Leases held not permanent. 

(’18) 5 AIR 1918 Cal 849 (850): 29 Ind 
Cas 461 (DB), Meher Ati v. Kalai 

Khalashi. (The description ef a kabuliyat 
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48. Permanent tenancy — Circumstantial evidence as to — General. — 

As seen in Note 44, even the presumption of lawful origin or lost grant is not 
independent of all evidence. There must be sufficient evidence before the 
Court to make a grant of permanent tenancy reasonably capable of being 


as ‘Sahayee Karsha Kabuliyat’ does not 
necessarily • imply that the grantee was 
intended to have a permanent heritable 
interest. The use of the term ‘Kayami’ 
in a kabuliyat imports no fixity of rent 
but only permanence of occupation of the 
land.) 

('85) 9 Bom 419 ( 422) (DB). Gangabai v. 
Kalapo. (The words: "You must pay 
every year Government dues and enjoy 
the fields along with the garden lands 
without disturbance (sufchTup rahane), 
besides the fixed amount there will be no 
oppression on account of cesses" held do 
not create a permanent tenancy but only 
a tenancy from year to year.) 

(’17) 4 AIR 1917 Mad 826 (826): 33 Ind 
Cas 57 (DB), Murugappa v. Ranposafni. 
(A lease should not be regarded as per- 
manent merely because it prescribes no 
time, even when the lessee occupies the 
land for 60 years at a low rate of rent.) 
(’31) 18 AIR 1931 Bom 466 (469. 470): 133 
Jnd Cas 839 (DB), Ramchandra v. Nera- 
51n7ia. (Lease for '‘aniyamlt" period— 
Held not permanent.) 

(’14) 1 AIR 1914 Bom 294 (296): 39 Bom 
316: 27 Ind Cas 523 (DB). Yeshwant v. 
Keshavrao. (Term "fazendari." although 
Indicating nature of rent, does not 
necessarily decide nature of tenure.) 

(’01) 4 Oudh Cas 264 (267), Balpovind v. 
Raja Rampal. (Sankalp rent free grant 
held not to be a perpetual lease.) 


(’92) 15 Mad 199 (202) (DB), Rajaram v. 
Nara Singa. (Words "Kayam saswata" do 
not per se convey an estate of inheri- 
tance.) 


(’19) 6 AIR 1919 Mad 897 (898. 899): 46 
Ind Cas 62 (DB), Rama lyenger v. Guru- 
swami. (Kayam saswatham patta.) 

(’32) 19 AIR 1932 Cal 398 (404): 137 Ind 
Cas 658 (DB), Narendra Nath v. Sanyasi 
Charan. (Word "bharatia" is seldom used 
with regard to a permanent tenant.) 

(’16) 33 Ind Cas 264 (264) (Oudh). Tri- 
bhiitoan Dat v. Muhammad Abdul Hasan. 
(No interest after the life of the lessee or 
grantee is created by the lase of 
^hamesha' or ‘dawami'.) 


(’89) 1889 Bom F J 321 reprint page 325 
(326) (DB), Cangadhar v. Mahadu. Cnie 
use of word "nehemi" In the lease — The 
word not occurring in the clause defining 
^ the duration of the tenancy but in the 
^ clause providing the deduction to be 
allowed by the landlord from the highest 
"’'’^^‘Bssenmient — ^Permanent tenancy held not 
created.) 


19 AIB 1926 Oudh 260 (^1) : 93 Ind 
« . BaMUh v, Gvlab Singh. 

^ neoeanrily import 
«!■ heritablUty.) 


Leases held permanent. 

(1859-61) 8 Moo Ind App 327 (330): 4 

Suth W R P C 73 (PC), Vencataswara v. 
Alagoomoottoo. (A ‘cuttoogootaga’ lease 
is a lease in perpetuity.) 

(*76> 1876 Bom P J 227 (DB), Gangava 
V. Konher. (Use of word "nirantar" con- 
fers a perpetual interest.) 

.(’27) 14 AIR 1927 All 788 (789): 100 Ind 
Cas 652 (DB), Abdul Karim v. Cauri 
Shankar. (The word "intiqal" is a word 
of wide import and certainly includes a 
transfer by way of perpetual lease.) 

(’90) 1890 Bom P J 211, reprint page 420 
(421) (DB). Narsinprao v. Narayanrao. 
(In this case the word ’nirantar’ was 
immediately followed by the words ’as 
long as you please’ and hence the case 
of 1876 Bom P J 227 which held this word 
to mean perpetual could not be followed.) 
(’85) 1885 Bom P J 205 (DB). Warayan v. 
Ram Chandra. (The words ‘kayam karun 
dilhe’ at least in the district of Ratna- 
giri imports a permanent tenure-) 

(’19) 6 AIR 1919 Mad 886 (886): 48 Ind 

Cas 301 (DB), Venkatochariar v. Nara- 
simha. (Expressions "saswatham” and 
"kayam” ordinarily import permanent 
lease. ) 

(’07) 34 Cal 358 (361): 5 Cal L Jour 208 
(DB), Mephlal v. Rcjfcumar Thakur. 
(Lease including the words "Mai hak 
hakuk" convey to the lessee all the 
lessor’s rights and interest in the land 
demised including subsoil rights and it 
is a permanent lease.) 

(’31) 18 AIR 1931 Cal 87 (89): 129 Ind 

Cas 855 (DB). Eshaque Miah v Dula 
Miah. (Words “sanba sani kaimi asat 
jotedari" indicate a permanent right.) 
(’28) 15 AIR 1928 Cal 392 (395): 55 Cal 
435: 110 Ind Cas 368 (DB). Dinanath 

KuTidu V. Janaki Nath. ("Sarasari 
bemiadi kabuliyat.’’) 

(’23) 10 AIR 1923 Cal 705 (706) (DB). 

Ayiinannessa v. Panna Lai. (Words 
"mireshorotto janmaiya” indicate perma- 
nent tenancy.) 

(’34) 21 AIB 1934 Cal 861 (862): 153 Ind 
Cas 623. Surendra Kumar v. Bepin 
Chandra. (The words "Daimi Kaimi" can 
be relied on to hold that permanency is 
indicated.) 

(’07 ) 30 Mad 203 (205) (DB). Mana 

Vikrama v. Kamavan Copalan Nair. (The 
word 'Adlmayavana' when applied to a 
tenure of land imports a permanent 
tenure, but it may be used with refer- 
ence to an allowance of money or grain 
rent charged on the land* and in that 
ease It will not l]iq>ly any tenure in 
favour of the grantor but only an 
allowance.) 
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presumed.' Hence, whether such presumption is resorted to or not, the 
question of permanent tenancy, where an ‘express grant is not established, 
is one depending on the facts and circumstances of each case. 

The following are the elements which are usually taken into considera- 
tion in determining the permanent nature of a tenancy=^ : 1- The unknown 

origin of the tenancy. 2. Long and undisturbed possession by the tenant 
and his predecessors in title. 3. The payment of the same rent for a long 
period. 4. The tenancy being for residential or building purposes. 5. The 
erection of pucca buildings, etc., by the tenant on the land without any objec- 
tion by the landlord. 6. The tenancy having been held by the same family, 
generation after generation. 7. Transfers of the tenancy and their recogni- 
tion by the landlord. 

But the above is not an exhaustive enumeration. None of these factors 
are by themselves conclusive. But the co-existence of a number of them will 
be of more or less probative force according to the circumstances of a case in 
establishing a permanent tenancy. In determining the question, therefore, 
the facts and circumstances of a case must be considered as a ‘whole.’ It is 
their ‘cumulative’ effect that must be considered."* 


For the sake of greater convenience, however, the decisions bearing 
on the subject have been summarised in the following Notes 49 to 51 under 
headings which have reference to some of the main factors involved in such 
cases. See also the undermentioned cases.® 


SECTION 105— NOTE 48 

1. NOTE— In AIR 1924 P C 65 (72. 73. 74): 
47 Mad 337: 51 Ind App 83 (PC) having 
expressly held that a permanent tenancy 
in the case could only be proved, if at all. 
by a lost grant, their Lordships consider 
the circumstances of the case and hold 
that a permanent tenancy is not establi- 
shed — This can only be understood as a 
decision that the materials before the 
Court were not such as to justify the pre- 
sumption of lost grant — But in AIR 1930 
P C 103 (105. 166): 57 Cal 1293: 57 Ind 
App 125 (PC) their Lordships considered 
the materials before the Court as suffi- 
cient to justify such a presumption. 

2. (’32) 19 AIR 1932 Cal 398 (400): 137 Ind 

Cas 658 (DB). Narendra v. 5annyasi. 

3. (’19) 6 AIR 1919 P C 11 (11): 47 Cal 1: 
1919 Pun Re No. 81: 46 Ind App 131: SO 
Ind Cas 749 (P C). A/zalunnissa v. Abdul 
Karim. (Their Lordships quoted with 
approval the headnote in 28 Cal 738 the 
chief points of which were: Long posses- 
sion. transfers by succession or sale, 
buildings of pacca structures with land- 
lord's permission, the landlord having 
acquiesced in or having knowledge of the 
successive transfers, etc. — All these raise 
the presumption of permanency, although 
the origin of the tenancy may not be 
known — Their Lordships observed that 
this did not apply only to Bengal (the 
case was from the Punjab and It applied 
to it).) 

(’39) 43 Cal W N 828 (829, 831) (DB). 

Probhas Ch. Malik v. Debendra Nath Das. 
(’28) 15 AIR 1928 Lah 720 ( 721): 111 Ind 
Cas 76. Ishar Das v. Bulaqi Das. 

(’23) 10 AIR 1923 Mad 54 (55); 71 Ind 


Cas 330 (DB), Abdur Salam Sahib v. M. 
Kandostaami. 

('22) 9 AIR 1922 Lah 329 (336): 72 Ind 

Cas 177, Moti Sagar v. Dhanna Mai. 

(1908 ) 8 Cal L Jour 513 (518. 519) (DB). 
Ismail Khan Mahornad v. Nanigopal 
Mukerji. 

NOTE — The decisions of the Calcutta 
High Court in AIR 1925 Cal 309 (310 to 
314): 52 Cal 43 (DB); AIR 1929 Cal 37 
(38 to 40): 56 Cal 738 (DB) and AIR 

1932 Cal 198 (199. 200) (DB) conUin an 
exhaustive discussion of the question in 
different aspects and may be usefully 
referred to. 

4. (’48) 35 AIR 1948 Oudh 54 (68): 22 Luck 
93: 229 Ind Cas 421 (DB). U. P. Gout. v. 
C. M. T. Association Ltd. 

(32) 19 AIR 1932 Cal 198 (199): 136 I.C. 

889 (DB). Debendra Nath v. Poshupothi. 
(It should also be noted that the effect 
of a number of facts may be destroyed 
in some cases by a single fact.) 

(’40) 27 AIR 1940 Cal 393 (395): 190 Ind 
Cas 622. Siikumar v. Nagendrabala. 

(’35) 62 Cal L Jour 201 (203) (DB). 

Jamiruddin v. Hazt Mai Gani. (Held that 
the facts did not unmistakably point to 
permanence and were not inconsistent 
with a supposition to the contrary.) 

5. (’48) 35 AIR 1948 Oudh 54 (68): 22 Luck 
93 : 229 Ind Cas 421 (DB). U. P. Goof. v. 
C. M. T. Association Ltd. 

[Where (1) the land was given on lease 
at the same time as the building upon 
it was sold for residential purposes to the 
lessee and (2) no period was fixed for 
the lease and (3) the land was held at a 
uniform rent for 69 years and (4) several 
transfers had taken place and the trans- 
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The question whether a permanent tenancy can be inferred from 
circumstances is a question of law.^ 


ierabillty of the lessee rights was clearly 
recognised and (5) the lessor never 
claimed that the lease was terminable^ 
Held that the cumulative effect of all of 
them taken together was to establish that 
the land was held under a perpetual 
lease.l 

(’48) 35 AIR 1948 Pat 12 (14), Dinabandhu 
V. Gopinath. 

[Long possession with fixed rent, herit* 
ability and transferability of tenure held 
raised presumption of permanent 
tenancy.] 

(’41) 28 AIR 1941 Pat 228 ( 230): 20 Pat 
115: 195 Ind Cas 583 (DB), Ram Lat v. 
Mt. Bibi Zohra. (Lease for construction 
of house with tiled or thatched room — 
Rent payable on monthly basis — Lessee 
free to give up house and remove mate- 
rials thereof whenever he chose — Tenancy 
held not permanent.) 

(’38) 25 AIR 1938 Pat 7 (8): 173 Ind Cas 
259, Madhusudan Swain v. Durga Prasad. 
(Origin of tenancy unknown — Substantia) 
structi^es erected — Repeated transfers — 
Uniform rent — ^Presumption of permanent 
tenancy held could be drawn.) 

(’25) 12 AIR 1925 Bom 390 (391): 91 Ind 
Cas 272 (DB), Juvansingji Motisingji v. 
Dola Chhala. (Existence of tenancy 
shown for nearly 80 years — No evidence 
to show origin of tenancy — Tenant held 
entitled to the presumption under S. 83 
of Bombay Land Revenue Code (1879) 
that he was a permanent tenant at Axed 
Bent.) 

(’24) 11 AIR 1924 Mad 828 (829): 79 Ind 
Cas 845, Chellamma v. Pentayya. (Mere 
reclaiming land in a zamindari and 
making it cultivable not enough to con- 
fer permanent occupancy rights.) 

('20) 7 AIR 1920 Nag 62 (62): 57 Ind 

Cas 311, Manalal v. Sukhia). (Mere fact 
that land was given for cultivation when 
It was waste and money was spent upon 
U, does not necessarily raise presumption 
of permanent tenancy.) 

(1912) 20 Ind Cas 374 (384, 385) (DB) 

(Mad)» Venkatachala Goundan y. Ranga- 
ratnam Iyer. (l^ong possession, payment 
of uniform rate of rent, the fact that the 
lands were reclaimed and brought under 
cultivation by the ryots and that they 
« - have been making alienation for a time, 
necessarily raise a presumption that the 
defendants have occupancy rights.) 

(*12) 10 Ind Ce# 213 (214) (Cal). Mohim 
Chandra v. Rup Manjari Dassi. (Lease- 
^ hold property descending for one genera- 
tlon — Masonry buildings costing a 

few hundred rupeee only erected not by 
^ le^e but by sub-lessee No presumption 
Of perthinent tenancy. ) ’ 

Aiaiwa P C ^ioa (104): si Cal 
>7 Jiad App 12S;. lit ind Cas 722 
Maaagarglmnmivi v. Bibi 
Jabeda.' (Tenure deecribed as Istimrarl 


mukarari in rent receipts and Court pro- 
ceedings — Failure of proceedings for 
enhancement of rent — Circumstances 
such as these are ordinarily, and prima 
facie a sufficient proof of permanent 
tenancy.) 

(■22) 9 AIR 1922 P C 292 (303. 304): 45 
Mad 586: 49 Ind App 286: 68 Ind Cas 538 
(PC). Chidambara v. Veerama Reddi. 
(Held, defendants had established their 
prescriptive rights of occupancy — They 
had been dealing with the property as 
their own for at least 100 years — They had 
received compensation from Government 
for lands taken out of their holdings for 
public purposes and that the plaintiff's 
evidence was found to be mostly false and 
fabricated.) 

(■05) 1 Cal* L Jour 572 (575, 577) (DB). 
Robert Watson & Co. Ltd. v. Radha Nath. 
(Lease for reclamation — Time of origin 
not known — Held permanent.) 

('34) 21 AIR 1934 Cal 51 (52); 150 Ind 

Cas 30 (DB), Annanda Charan v. Man- 
matha Nath. (Entry in record of rights 
in favour of tenant raises statutory pre- 
sumption as to permanency of tenure and 
transferability. ) 

(’19) 6 AIR 1919 P C 84 (84. 85): SO Ind 
Cas 856 (PC), Surendra Nath v. Dioarka- 
noth Chakravarti. (Tenancy described 
as at will in rent receipts — Description 
not shown as known by tenants or con- 
sented to by them — Other facts showing 
tenancy as permanent — Tenancy cannot 
be held as one at will.) 

(*29) 16 AIR 1929 P C 156 (158): 52 Mad 
549: 56 Ind App 248: 116 Ind Cas 601 

(PC), Subrahmani/a v. Subrahmanya. 
(Purchase of kudivaram rights in a por- 
tion of the lands by tenants throws doubt 
on the theory of having permanent 
rights.) 

(’15) 2 AIR 1915 Mad 1070 (1070): 28 Ind 
Cas 599 (DB). Raghava v. Secy, of State. 
(Assertion of mulgeni lease for long time 
— Held, mulgeni lease proved.) 

6. (*41) 28 AIR 1941 Pat 228 (231): 20 Pat 
115: 195 Ind Cas 583 (DB). Ram Lai v. 
Mt. Bibi Zohra. 

(’39) 26 AIR 1939 Pat 448 (449); 18 Pat 
571; 184 Ind Cas 363 (DB). Mahomed 
Zayauddin v. Shaikh Dargahan. 

(’28) 15 AIR 1928 Cal 597 (599): 55 Cal 
1029: 112 Ind Cas 180 (DB), Nibaran 
Chandra v. Kristo Mohan. 

(*28) IS AIR 1928 Cal 315 (317): 55 Cal 
355; 107 I. C. 81 (DB). Monmotha Nath v. 
Raiesioar Rai. 

(’23) 10 AIR 1923 Mad 54 (54): 71 Ind 
Cas 330 (DB), Abdur Salem Sahib v. M. 
Kandatwami Chettiar. 

•(’27) 14 AIR 1927 P C 102 (105): 8 Lah 
573; 54 Ind App 178: 101 Ind Cas 355 

(PC)> Dhanna Mol v. Moti Sugar. 

(’34) 21 AIR 1934 Cal 288 (289): 61 Cal 
32: ISO Xnd Cas 238 (OB). Manmatha 
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49 Circumstantial evidence as to permanent tenancy — Long and 

at fixed rent— Long and undisturbed possession at 

fe“nus n*^TbyTsVsul^!ent to estabUsl a claim of permanent tenancy^^ 
l^en when the origin of the tenancy is not known, long and unmterrupted 
possession at unvarying rent is not sufficient by itself to give rise to an m- 
ference of permanency.^ In some decisions, however, the view has been 
taken that length of possession at an unvarying rent coupl ed wit h t h e un- 

V. Pronuitha Nath. ~ “ App 248: 52 Mad 549: 116 Ind Cas 601 

(•32) 19 AIR 1932 Cal 398 (400): 137 Ind (PC). Subrahmanya v. Subrahmanya. 

Cas 658 (DB), Narendra Nath V. Sonnya^ 


Charan, 

(•29) 16 AIR 1929 Cal 37 (39): 56 Cal 

738: 116 Ind Cas 378 (DB). Kamal Kumar 
V. Nandalal. (View doubted by Rankin, 
J., but followed.) 

(’28) 15 AIR 1928 Nag 153 (155): 111 Ind 
Cas 488, Deolia v. Raje Janardhan. 

(•32) 19 AIR 1932 Cal 198 (199): 136 Ind 
Cas 889 (DB), Debendro* Nath v- Poshu- 
pathi. 

ISee (’98) 25 Cal 896 (898): 2 Cal W N 
405 (FB). Nabu Mondul v. Cholim 
Mullik.] 

ISee also ('42) 29 AIR 1942 Pat 397 (398): 
200 Ind Cas 769 (DB), Ram Ranbijaya v. 
Ramjiuan Ram. (It is a mixed question 
of law and fact.)] 

SECTION 105— NOTE 49 

1. (’47 ) 34 AIR 1947 Mad 88 (89). Lakshmi 
Naidu V. Somesujararao. 

(■34) 21 AIR 1934 Cal 716 (717): 153 Ind 
Cas 1047, Moslem Molla v. Subal 
Chandra. 

(’27) 14 AIR 1927 Nag 376 (376): 104 Ind 
Cas 558, Ramroo Hiji v. Dattatraya 
Krishna. 

(•26) 13 AIR 1926 Cal 592 (593): 92 Ind 
Cas 899 (DB). Baikuntha Nath v. Sheikh 
Hari. 

(’25) 12 AIR 1925 Cal 309 (314): 52 Cal 
43: 85 Ind Cas 103 (DB). Abdul Hakim 
Khan v- Elahi Baksha Shah. (Origin of 
tenancy not unknown.) 

(’24) 11 AIR 1924 Mad 828 (829): 79 Ind 
Cas 845, Chellamma v. Pentayya. (Mere 
length of possession not sufficient to con- 
fer permanent occupancy rights.) 

(18) 5 AIR 1918 Nag 210 (212): 48 Ind 

Cas 354, Banmali v. Nihal Sinph. (Rent 
not alleged to be uniform — Mere long 
possession not sufficient to raise presump- 
tion of permanent tenancy — Onus is on 
tenant to show that tenancy had become 
permanent.) 

(’86) 1886 Bom P J 61 (DB). RamkHshna 
V, Kesho. (Long possession at fixed rent 
not sufficient in absence of words of in- 
heritance in the lease.) 

(’67) 3 Mad H C R 1 (3). Vasudeva 

Patrudu v. 5anyasiraz Peddabatiyara. (On 
facts the tenancy was held to be one from 
year to year.) 

t(’24) 11 AlR 1924 P C 65 (67): 47 Mad 
337: 51 Ind App 83 : 82 Ind Cas 226 (PC), 
A. S. N. Naina Pillai v. T. A. R. A. Rm. 
Ramathan. 

(’29) 16 Am 1929 P C 156 (158): 56 Ind 


t('29) 16 AIR 1929 Cal 37 (40): 56 Cal 

738: 116 Ind Cas 378 (DB), Kamal Kumar 
V. Wanda Lol. 

t(’31) 18 AIR 1931 Mad 577 (578. 579): 
133 Ind Cas 369 (DB), Gopala v. Juuappa. 
(The rule is applicable to South Kanara-) 
(’31) 18 Am 1931 Bom 436 ( 443. 444): 134 
Ind Cas 721 (DB). Htralal v. Secretary of 
State. (Tenancy for 80 years at low and 
uniform rent.) 

(’73) 10 Bom H C R 324 (326) (DB). 

Narayan Visaji v. Lckshuman. 

(’91) 15 Bom 647 (649) (DB), Narayan- 
bhat V. Davlata. (Tenancy at fixed share 
of produce.) 

(’37) 24 AIR 1937 Pat 391 (396): 170 Ind 
Cas 316 (DB). Secy, of State v. Rajcndro 
Prasad. 

t(’23) 10 AIR 1923 Cal 682 (683): 75 Ind 
Cas 105 (DB). Kedar Nath v. Afodhu 
Stidan. 

(•12) 14 Ind Cas 152 (153) (DB) (Cal), 
Baroda Prosad Burman v. Prosanno 
Kumar Das. (Lease in writing.) 

(’ll) 9 Ind Cas 141 (145) (DB) (Mad), 

Sullee Abhoyee v- Krishna Rao. 

(■22) 9 AIR 1922 Bom 402 (402): 47 Bom 
4: 76 Ind Cas 71 (DB). Narayan v. Pandu- 
rang. (Per Pratt, J, overruled In AIR 
1940 P C 192: I L R (1941) Bom 107: ILR 
(1940) Kar P C 380 (PC), on a different 
point.) 

(’88) 11 Mad 77 (80) (DB). Thiagaraja v. 
G. S. Pandara Sannadhi. 

(’19) 6 AIR 1919 Mad 293 (296): 52 Ind 

Cas 247 (DB), Ponniah v. Deivanai 

Ammal. 

(’04) 8 Cal W N 155 (157, 158) (DB). J. 
Winterscale v. Sorat Chondra Banerjee. 
(But the circumstances of a particular 
case may lead to such an Inference.) 
(’32) 19 AIR 1932 Cal 398 (403): 137 Ind 
Cas 658 (DB), Narendra Nath v. Sannyaai 
Charan. 

2. (’29) 16 AIR 1929 Cal 37 (42): 56 Cal 

738: 116 Ind Cas 378 (DB). Kamal Kumar 
V. Wanda Lai. 

(’98) 25 Cal 896 (908); 2 Cal W N 405 
(FB), Wabu Mondul v. Cholim MuUick. 
(’01) 5 Cal W N 801 (803) (DB), Durga 
Mohun Das v. Rakhal Chandra Roy 
Chotodhury. 

(’21) 8 AIR 1921 Cal 453 (454. 455): 63 

Ind Cas 109 (DB), Jyoti Prosad Chatterjee 
V. Dasarath Chose. 

(See (’78) 3 Cal 696 (699): 1 Cal L R 577 
(DB), Prosunno Coomarce v. Sheikh 
Rutton. (Possession for fifty or sixty 
years.)] 
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case to raise a presumption of permanence. ^ 

pa<i<»c also be noted here that the presumption of lawful origin in 

unknown origin, referred to in Note 44 does ‘not’ involve 
^ a rule of law the proprosition that, whenever in such cases the tenant i<? 
^own to have been in possession for a long time at a fixed rent it ou^ht to 

that a permanent tenancy has been granted A<: nom+ori f • 

favL^°ofa^DartiLr^ automatically and ‘de jure’ in 

ravour oi a particular kind of possessor. It is a r>r<^QiiTr^T%fir\vi i 

whSi *a ^ t evidence to sustain it. There must be evid^enc? from 

wmch a grant of permanent tenancy must at least be rea«;onaVkKr c 

^^t 'UkdyT^'^’ evidence need not be sufficient to maL such 

Length of possession at a fixed rent when it co-exi^ta wifl^ f ♦ 

may give rise to an inference of permanence of TenaS esLc aUv 

origm of the tenancy is not know n.° For instance, if the’ value of fhe^ro! 


3. (’30) 17 AIR 1930 Bom 39 (43): 123 Ind 

Caa 492 (DB)» Afanaulch v. Trikambhai. 
(Tenant proving undisturbed occupation 
at fixed rent for nearly a century— Pre- 
sumption of permanent tenancy arises — 
It landlord proves an approximate point 
of commencement of tenancy the pre- 
BumpUon Is defeated.) 

('24) 11 AIR 1924 Mad 833 (834): 79 Ind 
Cas 619, Chidambaram Gurukkal v. Siva- 
ffnana Sundaram Ptllal. (When the origin 
of a tenancy is not known, evidence of 
the acts and conduct of the parties cons- 
titutes the best and the only evidence to 
prove the nature of the tenancy.) 

(’89) 16 Cal 223 (231. 232): 16 Ind App 

6 (PC), Secretary of State for India v. 
Luofcmeswar Sinph. 

('90) 17 Cal 144 (146, 147) (DB). Dunne 
V. tfobo Krishna Uookerfi. 

COT) 80 Uad 528 (530): 17 Mad L Jour 
159 (OB). Kiltu Heyadthi v. Channammo 

(Mot followed In A. r. R. 1931 

4lB«'ffr7.> 

Ban US (901. 902): 9 Bom 1. R 
19 (m)» ffsoonctaiid v. Modi Xofehnshru. 
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5. r48) 35 AIR 1948 Pat 12 (U). Dinaban- 
dhu V. Oopinath. 

[Long possession with fixed rent, herita- 
bllity transferability of tenure raises a 
presumption of permanent tenancy.) 

('44) 31 AIR 1944 Pat 109 (110): 212 Ind 
Cas 273, Baldeb Jin Thakur v. Jogi Sahu. 
(’39) 26 AIR 1939 Pat 448 ( 450. 451)* 18 
Pat 571: 184 Ind Cas 363 (DB). Mahomed 
Zayauddin y. Shaikh Dargahan. (Origin 
of tenancy unknown— Tenant’s predeces- 
sors in possession for 100 years having 
built subsUntial structures consisting of 
mud walls and tiled roofs— Possession for 
genwation after generation without pay- 
ing rent to landlord — Tenancy held per- 
manent.) 

(’23) 10 AIR 1013 Mad 54 (55): 71 Ind 

Cas 330 (DB). Abdur Satam Sahib v. M 
Kandasioami Chettiar. 

(’20) 7 AIR 1920 Cal 325 (326): 58 Ind 

Cas 189 (DB). Banga CharUira v. Kailosh 
Chandra. (Tenancy treated by landlord 
as hert table— Tenancy for residential pur- 
poses and substantial In^rovements to 
homestead effected.) 

(’19) 6 AIR 1919 Mad 1135 (1137. 1138): 
43 Ind Caa m (DB), Chandra Sekhara 
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perty in the locality has gone up very high and the rent feed ^ ^ 

low, the fact that it has not been raised ^ay suggest that the tenancy 
permanent one.® See also cases under Notes 50 and 51. 

The fact that the rent paid has not been uniform or that the possession 
of the tenant has been interrupted, is a factor which will weaken a claim of 

permanent tenancy.’^ 

50. Circumstantial evidence as to permanent tenancy — Le^e £or 
dwelling or residential purpose.— The fact that the lease has been granted for 
building or residential purposes may, m combmation with other circums- 
tances, suggest a permanent right.^ This would especially be so where the 


Smami v. Nainar Ammal. 


Cas 252. Fakir v. Dattatrayya Krishna. 
(Enhancement of rent from time to time 

« ^ 4 


825 (DB). Baniyarilal Singh v. Diaarfca- 
nath Missir. (Descent from father to son 
for three generations and various trans- 
fers.) . 

(■12) 16 Ind Cas 937 (938)^ (Cal). Haridas 
Tanti v. Vpendra Narain. (Long posses- 
sion of a tenant without change in 
amount of rent, succession and transfer 
may give rise to the inference that a 
holding is a permanent one.) 

(’66) 3 Bom H C R (A C) 124 (127) (DB). 
Annaji Appaji v. Kasi Ainvxji. 

(’95) 22 Cal 533 (542. 543): 22 Ind App 
60 (PC), Ram Ranjan Chakerbatti v. 
Ram Naran Singh. 

(’35) 62 Cal L Jour 551 (558. 559) (DB), 
Prodyot Kumar v. Hirendra Nath. 

\See (’27) 14 AIR 1927 Nag 147 (149): 23 
Nag L R 16: 100 Ind Cas 438. Manya v. 
Sitaram. (Entry in Settlement records 
implying permanent tenancy.)! 

ISee also ('93) 16 Mad 131 (138) (DB). 
Varadaraja v. Dorasami. (Origin of 
tenancy known — Nearly sixty years' pos- 
session by the defendants at a uniform 
rent. nearly twelve of which were in 
open dehance to the landlord’s claim to 
eject was held to strengthen the defen- 
dants’ claim of permanent tenancy.)] 

6. t(’07) 34 Cal 902 ( 907. 908): 34 Ind App 
160 (PC). Naba Kumari Debt v. Bchari 
Lai Sen. 

(’26) 96 Ind Cas 315 (315) (DB) (Cal), 
Birestoar Mookherji v. TToilofchyo Dasi. 
(No written lease — Series of successions 
— Rent not charged for at least 65 years 
— Land let out for dwelling purposes and 
situated within the Howrah Municipality 
— Value of land increased abnormally.) 
(’32) 19 AIR 1932 Cal 198 (201. 202): 136 
Ind Cas 889 (DB), Debendra Nath v. 
Pashupati Nath. 

(■12) 15 Ind Cas 110 (115) (DB) (Cal). 
Grey v. Ram Sashi Roy. 
t(’29) 16 AIR 1929 Cal 473 (474): 56 Cal 
275: 118 Ind Cas 353 (DB), Pramatha 

Nath v. Champa Dasi. 

7. (’37) 24 AIR 1937 Pat 444 (446): 170 Ind 
Cas 677 (DB), Secy, of State v. Beni 
Prasad Sahu. (Variable rent — Mere erec- 
tion of buildings with knowledge of land- 
lord not in itself sufficient to raise pre- 
sumption of permanent tenancy.) 

(’27) 14 AIR 1927 Nag 200 (201): 101 Ind 


tenancy — But if also evidence of annual 
formal leases granted. presumption is 
against permanent tenancy.) 

(■27) 14 AIR 1927 P C 102 (105): 8 Lah 
573: 54 Ind App 178: 101 Ind Case 355 
(PC), Dhanna Mai v. Moti Sayar. (En- 
hancement of rent is entirely inconsistent 
with the notion of a permanent tenancy.) 
t(’14) 1 AIR 1914 Mad 564 (567): 47 Mad 
1: 7 Ind Cas 202 (DB), Rajah of Venfcata- 
yiri v. Narsaya. (Case of enhancement 
of rent and disturbance of possession.) 

(’37) 24 AIR 1937 Pat 391 (396): 170 Ind 
Cas 316 (DB), Secretary of State v. 

Rajendra Prasad. (Enhancement of rent 
{See (’18) 46 Ind Cas 794 (795. 796) (Nag), 
Madho Rao v. Gorind Bhaf. (Mere 
change in the rate of rent will not neces- 
sarily extinguish the permanent nature 
of a lease.)] 

SECTION 105— NOTE 50 
1. (’40) 27 AIR 1940 Pat 24 (25): 18 Pat 

805: 187 Ind Cas 691 (DB), Commr., of 
Income-fox, Bihar ond Orissa v. Vishesh- 
war Singh. (Lease for building a gola 
house and a platform for rice mill — Lease 
for indefinite period — Lessee not to sell 
residential rights without permission of 
landlord — Lease was held to be perma- 
nent.) 

(’28) 15 AIR 1928 Cal 315 (320): 55 Cal 
355: 107 Ind Cas 81 (DB). Monmotha Nath 
V. Bajestoar Rat. (Land given for resi- 
dential purposes — Unaltered rent paid for 
57 years — Pucca structures — Presumption 
of permanent tenancy.) 

(’23) 10 AIR 1923 All 486 (487): 71 Ind 
Cas 370, Nobtn ChoTidro v. Bandi. (Origin 
not known — Lessee constructing pucca 
houses — Tenancy transferred from time 
to time and landlord acquiescing in the 
transactior^ — Landlord’s suits aghinst 
other tenants dismissed on ground that 
tenancies were permanent — Inference is 
that tenancy is permanent.) 

(■19) 6 AIR 1919 Nag 144 (147): 51 Ind 

Cas 380. Buneshxoar v.- Lat Bahadur Singh. 
(Permanent ' works beyond those agreed 
upon at time of the lease constructed— 
Landlord encouraging their erection in 
circumstances leading lessees to believe 
that they are accepted as permanent 
tenants — New erection would raise an 
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origin of the tenancy is not known and the tenant and his predecessors-in-title 
nave been in undisturbed possession of the property for a long time at a 
imiform rent “ The existence of ‘pucca’ structures will add to the strength of 
the iiJerence. But the absence of such structures and the fact that there are 
only ‘katcha’ structures on the land will not necessarily defeat an inference 
of permanence suggested by other circumstances in the case ^ But the mere 
fact that the tenancy has been created for dwelling purposes will not by itself 
give rise to an inference of permanence. As seen in Note 48, it is the ‘com- 
bination’ of several factors that generally gives rise to an inference of a per- 
manent right. The Court may, in the peculiar circumstances of a case hold 
that the tenancy is not permanent though it may have been created for 
dwelling purposes and though there may be substantial structures on the 
land.* 


equitable estoppel against ejectment.) 
('09) 1 Ind Cas 802 (803) (DB) (Mad), 
rhtroisamy Chettiar v. Kuppusami Pada- 
yachi. 

(’82) 1882 Pun Re No. 34 p. 106 (106). 
Muhammad Alam v. Ajab. (Village pro- 
prietor giving vacant site to a non-pro- 
prietor for erecting residence thereon at 
his own cost — Presumption, in absence 
of any express stipulation or local custom 
to the contrary, is that both parties in- 
tend a permanent right of occupancy.) 
<‘12) 15 Ind Cas 110 (US) (DB) (Cal), 
Grey v. Ram Shashi Roy. 
t(’33) 20 AIR 1933 Bom 97 (98): 57 Bom 
194; 142 Ind Cas 481 (DB). Venkatesk v. 
fihujballi. (Land given for building 
purposes and the tenancy is an ancient 
one — Presumption of pfermanent lease.) 
COS) 7 Bom L R 401 (404) (DB). Naval- 
Tom V. Javerilal. 

(’82) 8 Cal 960 ( 962) (DB), Cangadhur 
Shikdar v. Ayimuddln. 

('26) 96 Ind Cas 315 (31S) (DB) (Cal). 
Bireswar v. Troilokhya Dasi. 

2. ('41) 28 AIR 1941 All 51 (54, 55): ILR 
(1941) All 27: 193 Ind Cas 407 (DB), Ram 
Daur Ral v. Lachhmi Prasad. (Lease 
originally granted for building and manu- 
facturing purposes at fixed annual rent — 
Lessee and his successors in possession 
for long time during which transfers 
taking place without objection by zamin- 
>dar— Lease must be deemed to be perpe- 
tual with transferable and heritable 
rights — Mere fact of land being subse- 
quently cultivated does not affect nature 
of original lease.) 

(’37) 24 AIR 1937 Cal 373 (374): 173 Ind 
Cas 498, Kumud Behari v- HiTJianshu 
Kumar. (Tenancy created before Trans- 
fer of Property Act — Permanent struc- 
tures standing on land for many years — 
Transfers in past — No change in rent — 
Tenancy is' permanent and transferable.) 
t(’32} 19 Am 1932 Cal 198 (199 to 204): 
136 LC. 889 (DB), Debendra Nath v. 
'' ' PashupaU Nath. 

(’40L 87 Am 1940 Cal 393 (394) : 190 Ind 
^$0 622, Sukumar C^ndrs v. Nagendra- 
•' ' Doai. (&i determining the nature of 

ttf #• it: if ne c e asa r y to bear In mind 

.«nd cuitaana of the people.) 


t(’27) 14 AIR 1927 All 342 ( 343): 100 Ind 
Cas 479, Shah Johan Begam v. Munna. 
(’24) 11 Am 1924 Bom 454 (455): 48 

Bom 541: 83 Ind Cas 45 (DB). Rukmini 
V. Rayaji. 

(’10) 37 Cal 662 (669): 7 Ind Cas 881 

(883) (DB), Janaki Nath v. Kali Narain. 
(’07) 5 Cal L Jour 178 (179): 11 Cal W N 
242 (DB), Wilitam M. Grant v- Mrs. 
Robinson. 

(’27) 14 AIR 1927 Cal 234 (235. 236): 99 
Ind Cas 910 (DB), Pramafha Nath v. 
Bejoy Singh. 

t(’24) 11 AIR 1924 Cal 465 (466): 73 Ind 
Cas 2 (DB). Makhanlat De v. Ar-un Bala 
Devi. 

3. (*39) 26 Am 1939 Pat 350 (351): 179 Ind 
Cas 940. Anant Teli v. Ramdhan Puri. 
(Correct test is not the materials used 
but the substantiality of the structure.) 
(’34) 21 AIR 1934 Cal 716 (717): 153 Ind 
Cas 1047. Moslem Molla v. Snbal 

Chandra. 

t(’27) 14 AIR 1927 All 342 (343, 344): 100 
Ind Cas 479, Shah Jahan Begam v. 
Munna. 

(■29) 16 Am 1929 Cal 37 (40 . 42): 56 Cal 
738: 116 Ind Cas 378 (DB). Kamat Kumar 
V. Nandalal. (The absence of pucca 
masonry structures was explained by the 
fact that the tenant was only a labourer.) 
(’29) 16 Am 1929 Cal 473 (474. 475): 56 
Cal 275: 118 Ind Cas 353 (DB), Pramatha 
Nath V. Champo Dost. 

t(’20) 7 AIR 1920 Cal 552 (552): 57 Ind 
Cas 877 (DB), Sharoshi Charan v. Bhagloo 
Sah. 

(’24) 11 AIR 1924 Cal 465 (467): 73 Ind 
Cas 2 (DB), Mafchanlol De v. Arun Bala 
Devi. 

(’12) 13 Ind Cas 606 (609) (DB) (Cal). 
Mahoran Sheikh v. Telamuddin Khan. 
(’34) 21 AIR 1934 Cal 288 ( 290): 61 Cal 
32: 150 Ind Cas 238 (DB). Manmatha 

Nath V. Promatho Noth. (But the resi- 
dence cannot be confined to the case of 
tenant himself.) 

(But see (’25) 12 Am 1925 Cal 309 (313, 
315): 52 Cal 43 : 85 Ind Cas 103 (DB), 
Abdul Hakim Etahi Baksh.] 

4- ('42) 29 Am 1942 Bom 161 (171): ILR 
(1942) Bom 357: 201 Ind Cas 420 (DB). 
Secy, of Stat€ v. Chlmanlal Jamnadas. 
(Lease for 99 years — There is nothing 

3 TP 106 
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Circumstantial evidence as to permanent tenancy — Successions 
and transfers.— The fact that a tenancy has been held m the same family from 
generation to generation would be some indication that 

nent ^ But this is not a strong indication. Because as pointed out by Rankm, 
J. in ‘Kamal Kumar v. Nandlal Dubey,^ no reasonable landlord would eject a 
family from a homestead merely because the father or grandfather has died. 
But at the same time, the fact that a tenancy is not shown to be hereditary 
would weaken the case for permanency.^ 

The fact that there have been transfers of the holding which have been 
recognised by the landlord is strong indication of the tenancy being perma- 
nent.^ Where the other circumstances show that the landlord has recognised 


strange if pacca structures are built by 
grantee because in such a case the struc- 
tures would be built in the expectation 
that the lease would be renewed even 
though at a higher rent on the termina- 
lion of the period.) 

(’42 ) 29 AIR 1942 Pat 397 (399): 200 Ind 
Cas 769 (DB). Ram Ranbijaya v. Ram- 
jivan Ram. 

t(’39) 26 AIR 1939 Pat 350 (351): 179 Ind 
Cas 940. Amint Teli v. Ramdhan Puri. 

(’37) 24 AIR 1937 Pat 399 (406): 171 Ind 
Cas 461 (DB). Secy, of State v. Sarat 
Chandra. (Land let out by Government 
for building without mention of duration 
of term — Tenancy is at will — It becomes 
one from year to year on payment of 
rent.) 

(’36) 23 AIR 1936 Cal 100 (101): 161 Ind 
Cas 247, Ral Satyeruira Nath v. Choru 
Sankar. (Tenancy fotind to be for resi- 
dential purposes Origin of tenancy 
unknown — Rent not varied — Proof of one 
or two transfers — Inference that tenancy 
was in its origin of a permanent character 
does not arise.) 

(’28) 15 AIR 1928 Lah .554 (555): 9 Lah 
576; 109 Ind Cas 90 (DB). Mut Raj v. 
Indar Singh. 

(’10) 5 Ind Cas 813 (814) (DB) (Mad). 
Ponnttsami Pillai v. Pasupathi Mudaltar. 
(’05) 8 Oudh Cas 13 (18). Rudra Partab 
Sahi V. Debi Pershad. 

(■99) 3 Cal W N 255 (260) (DB). Krishna 
Kishore v. Mir Mahomed AH. (Just as 
coupled with circumstances such as long 
possession and long acquiescence, the fact 
of a permanent building being allowed 
to be erected without objection may 
warrant an inference in favour of a per- 
manent holding so there are circums- 
tances which may go far to weaken the 
force of that inference and one of these 
is the circumstance of the landlord’s in- 
terest being let out in ijara.) 

(’81) 8 Cal L R 50 (51) (DB), Tarukpodo 
Ghosal V. Shyama Chum. 

(’02) 6 Cal W N 134 (140) (DB). Ismail 
Khan V. Kali Krishna. 

(■82) 10 Cal L R 25 (29) (DB). Prosunno 
Coomar Jayun Nath. 

t(’78) 3 Cal 696 (699. 700): 1 Cal L R 
577 (DB), Prosunno Coomaree v. Rutfon 
Bepari. 

(’22) 9 AIR 1922 Pat 258 (259. 260): 1 Pat 
717: 67 Ind Cas 744 (DB), L. B. Sir RalH 


V. A. H. Forbes. (Though the fact that a 
lease is for the purpose of building per- 
manent structures raises a presumption 
that it is a permanent one, yet such pre- 
sumption cannot outweigh the terms of 
the lease itself.) 

(’12) 14 Ind Cas 152 (153) (DB) (Cal). 
Baroda Prasad v. Prosanna Kumar. 

(’24) 11 AIR 1924 Cal 156 (157): 80 Ind 
Cas 580 (DB). Kazemini Mutioalli v. 

Manik Chandra. 

(’37) 24 AIR 1937 Pat 391 (396): 170 Ind 
Cas 316 (DB). 5ecy. of State v. Rajendra 
Prasad. 

(’89) 16 Cal 652 ( 656. 657) (DB). Rafchal 
Das V. Dino Moyi. 

t(’32) 19 AIR 1932 Cal 398 ( 402): 137 Ind 
Cas 658 (DB), Narendra Nath v. V. Sann- 
yasi Charan. 

t(’29) 16 AIR 1929 Cal 37 (38): 56 Cat 

738: 116 Ind Cas 378 (DB), Kamal Kumar 
V. Nandlal Z>ube. 

|5ee also (’42) 29 AIR 1942 Rang II (12): 
198 Ind Cas 678 (DB), U Dhammathena 
V. U Nyanokefara. (A constructing 
building on B’s land knowing that it. 
belongs to B in the expectation that 
building would be occupied by C — ^Thia 
does not give C permanent right of occu- 
pancy as against B unless it can be 
proved that before its construction B 
agreed with A that C should have such 
a permanent right.)] 

SECTION 105— NOTE 51 

1. (’26) 96 Ind Cas 315 (315) (DB) (Cal). 
Birestoar Mukherji v. Troilokhya Dasi. 
(Series of successions along with other 
facts held to prove permanent tenancy.) 

2. (’29) 16 AIR 1929 Cal 37 (40): 56 Cal 

738: 116 Ind Cas 378 (DB). 

3. (’37) 24 AIR 1937 Pat 391 (393, 394): 17(>> 
Ind Cas 316 (DB), Secretary of State v. 
Rajendra Prasad. 

4. *(’07) 34 Cal 902 (907): 34 Ind App 16^ 
(PC). Naba Kumari Debi v. Behari Lot 
Sen. (Sale deed of the holding stated aa 
follows : "You have become entitled to- 

make gift, or sale of the said land 

on paying expenses, etc., to the Maharaja 
Bahadur and on causing expunction of* 
my name you shall take a patta in your 
name” — Held, the condition was not In- 
consistent with the permanent tenancy.) 
(’05) 32 Cal 51 (60, 61): 31 Ind App 149' 
(PC), Nilratan Mondal v. Ismail Khan- 
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a tran^er^ the mere fact that in the rent receipts, the name of the old tenant 
is retained does not defeat such inference.® 

Where, however, the transfers are recent and not such as to have come 
to the notice of the landlord they will not be evidence against him suggesting 
a permanent tenancy.® 


52. Subsequent arrangements between landlord and tenant — Effect on 
inference of permanence.— On the principles discussed in Note 48, in the case 
of old tenancies which have gone on for a long time it may be inferred from 
the surrounding circumstances that a permanent lease was granted. But this 
r^e will not hold good if there has been a subsequent arrangement between 
the parties, into which their original rights have merged. In such a case, 
their relations must be determined with reference to such arrangement.^ But 
if the arrangement is only of a confirmatory character, the original rights will 
not be affected. So also, though annual ‘kabuliyats’ are sometimes executed 
there may be no ‘intention’ to act on them. ■ In such cases, the original rights 
of the parties will not be affected.^ Similarly, where the rent is not fixed and 
parties enter into periodic agreements as regards the rent payable, such agree- 
ments cannot affect the question of the ‘duration’ of the lease.® It is a ques- 
tion of fact and construction in each case as to what is the effect of the 
arrangement in question. In the cases cited below,* it was held that a new 


iSahomed. (Reversing 6 Cal W N 352.) 
('05) 32 Cal 41 (49. 50): 31 Ind App 144 
(PC), Vp^ndTa Krishna Mandal v. Ismail 
Khan Mahomed. 

(’40) 27 AIR 1940 Cal 393 (394): 190 Ind 
Cas 623, Sukumar Chandra v. Nagendra- 
bala Dasi. (Documents reciting transfers 
and sub-leases are admissible to show 
that lease is permanent.) 

('34) 21 AIR 1934 Cal 288 (289. 290): 61 
Cal 32: 150 Ind Cas 238 (DB), Manmatha 
Nath V. Promatha Nath. 

(’32) 19 AIR 1932 Cal 198 (199): 136 Ind 

Cas 889 (DB), Debendra Nath v. Pashu- 
pati Nath. 

(’20) 16 AIR 1929 Cal 37 (40): 56 Cal 

738: 116 Ind Cas 378 (DB), Kamal Kumar 
V. Nandlal. 


(’21) 8 AIR 1921 Cal 474 ( 475): 60 Ind 

Cas 984 (DB), Jogesh Chandra Roy v. 
Mokbul Ali Cfunedhury. 

(’15) 2 AIR 1915 Cal 709 (710): 16 Ind 

Cas 937 (DB), Haridas Tanti v. Upendra 
Narain. 


(’12) IS Ind Cas 110 (115) (DB) (Cal), 
Crfay V. Ram Shashi Roy. 

(’ll) 12 Ind Cas 482 (483) (DB) (Cal), 
JtfOti Prosad v. Lachipur Cool Co. 

<’10) 5 Ihd Cas 783 (784) (DB) (Cal), 
Loti/or Rahaman v. Forbes. 

(’04) 6 Cal W N 301 (305) (DB), Ismail 
Khan Mahomed v. SHmutty Mrinmoyi. 
<'04) 8 Cal W N 297 (300, 301) (DB), 

Khan Mahomed v. AsTnatulla 

mil W » 386 (387. 388) (DB). 

fMsto Bose v. Nietarlnee Dossee. 

(DB). Abdvl Karim v. Allah 

Cas 172 (174) (DB) (Cal). 
Chandra Bose v. Mahomed Bastr. 
iM*(<rb9 mmtkne d ta ana ef the sale 

th^TtsMira «a maU that 
iViiMtaiM iiKNiaj' should 





... •fr 




be paid to the landlord is not sufficient to 
outweigh the presumption.) 

COD 28 Cal 738 (741): 5 Cal W N 858 

(DB). A. Caspersz v. Kedar Nath Sarba- 
dhikari. 

fSee however (’32) 19 AIR 1932 Cal 398 
(402): 137 Ind Cas 658 (DB), Narendra 
Nath V. Sannyasi Charan. (Mukarrari 
tenancy— No admission by landlord that 
tenancy is mukarrari — One succession and 
one transfer to grandson do not lead to 
inference that tenancy is mukarrari.)] 

5. (’12) 15 Ind Cas 110 (115) (DB) (Cal), 
Gray v. Ram Shashi Roy. (The mere 
retention of the name of the old tenant 
for the purpose of identifying the hold- 
ing in the sherista of the landlord is not 
in itself sufficient to indicate that there 
was no recognition by the landlord that 
the tenancy was heritable and transfer- 
able.) 

(’21) 8 AIR 1921 Cal 474 (475): 60 Ind 
Cas 984 (DB), Jogesh Chandra Roy v. 
Mokbul All Chowdhury. 

6. C29) 16 AIR 1929 P C 156 (158): 56 Ind 
App 248: 52 Mad 549: 116 Ind Cas 601 
(PC). Subrahmanya v- 5ubrahmanj/a. 

S. 105— NOTE 52 

1. (1900 ) 27 Cal 570 (582): 4 Cal W N 210 
(DB), Ismail Khan Mahomed v. Jaigun 
BibL 

2. (’28) 15 AIR 1928 Nag 153 (156): 111 Ind 
Cas 488, Deolia v. Raje Janardhan. 

3. (’29) 16 AIR 1929 Pat 376 (382): 121 Ind 
Cas 360 (DB). Jagadishwar v- Bulak 
Mahto. 

4. (’44) 31 AIR 1944 Bom 210 (211), Bhikajl 

Vishnu v. Ramehandra Krishna. (Perma- 
nent tenancy — Tenant accepting fresh 
lease for a limited period — Permanent 
tenancy must be taken to be given up.) 
(’37) 24 AIR 1987 Lah 56 (56): 165 Ind 

Cas 322, Hamid CTUoh v. Baflx Abdul. 
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tenancy had been created, while in the undermentioned cases'* it was held 
that no new tenancy was created and that the original rights of the parties 
remained unaffected. 

53. Acquisition of permanent tenancy after commencement of tenancy. 

Possession for any length of time will not by itself be sufficient to convert 

a tenancy (which is not permanent) into a permanent one^ in the absence of 
statutory provision or custom under which such permanent right is acquired. 
In the absence of such statutory provision or custom, the tenant setting up a 
peimanent right must show that by a subsequent arrangement with the land- 
lord his original tenancy has been converted into a permanent one.^ As to 
acquisition of permanent rights by adverse possession, see Notes 79 and 80. 
As to the estoppel of the landlord from denying the permanent rights of the 
tenant, see Note 55. 

The mere fact that a tenant has carried out reclamation work will not 
entitle him to permanent rights.^ 

54. Permanent tenancy — Acquisition of, by prescription. — See Notes 

79 to 84. 

55. Permanency by estoppel. — A landlord may be precluded on the 
principle of estoppel from denying that the tenant is entitled to a permanent 

Bibi. (Origin of tenancy not known — 
Subsequently a kabuliyat executed by 
tenant — Held, new tenancy created.) 

5. ('37) 24 AIR 1937 Lah 370 (377): ILR 
(1940) Lah 363: 176 Ind Cas 65 (DB). 

Hafiz Muhammad Suteman v. Hari Ram. 
(Permanent tenancy — Rent originally 
fixed subsequently raised by agreement 
of parties — Permanent nature of tenancy 
is not changed.) 

( 08) 8 Cal L Jour 513 (517) (DB), Inoail 
Khan Mahomed v. Nanipopal Mukerji. 

(•04) 8 Cal W N 155 (157. 158) (DB). J. 
Winter Scale v. Sarat Chandra Banerjee. 
(’04) 8 Cal W N 297 ( 300, 301) (DB), 

Ismail Khan Mahomed v. Asmatulla 
Sareng. 

S. 105— NOTE 53 

1. (’74) 21 Suth W R 386 (386) (DB). Nidhi 
Kristo V. Nistarinee Dossee. 

(’30) 17 AIR 1930 Mad 434 (438): 125 Ind 
Cas 242, Saldahha v. R. C. Church, 
Mermajal. 

(’24) 11 AIR 1924 Pat 560 (562): 3 Pat 

403: 83 Ind Cas 741 (DB), Tekait Mama- 
rayan v. Darshan Deo. 

(’88) 11 Mad 77 (79. 80) (DB), Thiagaraja 
V. G. 5. Pandara SannadM. 

2. See (’88) 11 Mad 77 (79. 84) (DB). Thia- 
garaja v. C. S. Pandara Sannadhi. (Lessor 
transferring property to another and the 
latter agreeing with the former not to 
disturb the existing tenants so long as 
they paid rent — This does not confer 
permanent rights on the tenants who 
were originally let in as year to year 
tenants.) 

3. (’24) 11 AIR 1924 Pat 560 (561): 3 Pat 

403 : 83 Ind Cas 741 (DB), T^fcaif Hamo- 
rayan v. Darshan Oeo. 


(Permanent tenancy — Permanent tenant 
or his predecessors-in-title executing 
leases containing conditions inconsistent 
with permanent tenancy in favour of 
landlord — Strong presumption against 
permanent tenancy arises — Burden lies 
heavily on tenant to prove that tenancy 
was still a permanent one.) 

(-32) 19 AIR 1932 Bom 3 (6): 136 Ind 

Cas 801 (DB), Shankar Yesu v. Khem 
Sawant. (Permanent tenancy — Dispute 
between landlord and tenant — Compro- 
mise fixing term of tenancy — Such com- 
promise held to have done away with 
permanent tenancy and landlord is entitl- 
ed to evict tenant at the end of the term.) 
(■04) 27 Mad 291 (299): 31 Ind App 83 

(PC). Mayandi Chettiyar v. Chofckaltn- 
gam Pillag. (Permanent lease of temple 
lands by manager of temple — Some years 
later lessee petioning collector, under 
whose management temple then was, lor 
lease of same land for one year without 
referring to former lease — Collector sanc- 
tioning lease. 19 Mad 485, reversed.) 

(’86) 9 Mad 307 (318): 13 Ind App 32 

(PC). Vizianagaram Maharajah v. Surya- 
narayan. (Original permanent lease — 
Fresh document construed as grant of 
lease of similar tenure but on terms more 
favourable to lessor.) 

(’88) 11 Mad 77 (84) (DB), Thiagaraja v. 
Giyana Sambandha . Pandara Sannadhi. 
(Approved in 27 Mad 291: 31 Ind App 83 
(P C).) 

(’26) 13 AIR 1926 Cal 634 (636): 92 Ind 
Cas 963, Gopal Chandra v. Satya Bhanu. 
(Kabuliyat stating that It was being 
executed after the previous lease had 
expired.) 

(1900 ) 27 Cal 570 (582): 4 Cal W N 210 

(DB), Ismail Khan Mahomed v. Jaigun 
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right in the property.^ The conditions necessary for raising such an estoppel 
have been exhaustively discussed in Note 22 on Section 51. See also Note 12. 

56. Permanent lease of property belonging to religious and charitable 
endowment.— As seen in Note 7 on S. 7, managers of religious and charitable 
endowments in India have very limited powers of alienating endowed pro- 
perty and they cannot transfer such property except for unavoidable neces- 
sity. As to whether in the case of permanent leases granted long ago where 
the circumstances under which they were granted are impossible to’ prove 

the Courts will presume the existence of the conditions justifying the <^rant 
of such leases, see Note 45. o e. 


4 . 1 . • ^ 1 - ^*>1* lease. — One of the essentials of a lease under 

this section is the presence of ‘consideration’ for the transaction. This con- 
sideration must be either premium or rent as defined by the section In 
other words if the consideration for the transfer is not either premium or rent 
as defined by the section, the transaction will not be a lease.^ The section 
speaks of the consideration being premium ‘or’ rent. But it is conceived it 
will cover cases, where the consideration is partly premium and partly rent.^ 

^ A sum of money payable under a lease but not as a consideration for 
the grant of the lease’ is not rent or premium within the meaning of this 
section (see Note 59). Thus, where a lease is granted in consideration of the 
lessee buying certain goods or accepting certain services from the lessor and 
paying for them at a certain rate, the ‘lease’ is not granted in consideration 
or the money to be so paid and such money is not rent.** 

Where under a building agreement a builder agrees with the owner of 
land to erect houses thereon and to expend in so doing not less than a speci- 
fied amoimt, in consideration of a lease thereof being granted to him on com- 
pletion of the houses, the sum so expended on their erection is not a pay- 


S. 105— NOTE 55 

1. (’37) 24 AIR 1937 Pat 374 (379): 169 Ind 
Cas 756 (DB), Bhuneshwari Koer v. Secy. 
of State. 

(1899) 21 All 496 (502): 26 Ind App 58 

(PC), Beni Ram v. Ktindan Lat. (In 
order to raise an equitable estoppel 
against the lessors it is incumbent upon 
the lessees to show that the conduct of 
the owners, whether consisting In absti- 
nence from interfering, or in active inter- 
vention, is sufficient to Justify the legal 
inference that they had, by plain impli- 
cation, contracted that the right of 
tenancy, under which the lessees, origi- 
nally obtained possession of the land, 
should be changed into a perpetual right 
of occupation.) 

(’35) 62 Cal L Jour 551 (559) (DB). 

Prodyot Kumar Tagor v. Hirendra Nath 
Dutt. 

(•25) 12 AIR 1925 P C 146 (149): 4 Pat 
707: 52 Ind App 178; 87 Ind Cas 318 (PC). 
A. H. Forbes v. L. E. Ralli. 

(See also (’18) 5 AIR 1918 Mad 44 (55): 
44 Ind Cas 894 (DB), Muna Muhammad 
Rowther v. Muthu Alagappa Chettiar. 
(The mere fact of the tenants alienating 
lands, without protest by temple 
- K - trustees will not confer on tenants a right 
of pannanent occupancy by estoppel or 
W44»idl)tIon. ) . 

m ^ ^ 

Ind Cis 78S (Dti). Naina PUlai v. Rama- 


nathan Chetty. (Acquiescence by temple 
trustees jn transfers by tenants does not 
create estoppel against landlord.)) 

S 105— NOTE 57 

(■47) 34 AIR 1947 Cal 440 (441). Rajendra 
Nath V. Jopjiban Hansda. 

I Rent payable under a lease is considera- 
tion from the promisee to the landlord. 
The contract is that the landlord would 
give the tenant the property for a certain 
period of time in return for a promise to 
pay a yearly rent. Agreement to pay rent 
is consideration within the meaning of 
that word as defined in S. 2 (d). contract 
Act.) 

1 (’37) 24 AIR 1937 Mad 882 (893): ILR 

<1937) Mad 638: 171 Ind Cas 444 (FB). 
Arumugham v. Subramcntam. (Mainten- 
ance grant in the case was held to be not 
a lease as there was neither premium nor 
’rent’ as defined.) 

(*22> 9 AIR 1922 Oudh 201 (201): 25 Oudh 
Cas 39: 68 Ind Cas 333, 5ihiram v. iSarJu 
Prasad. (Agreement among co-owners 
for enjoyment of property by turns is not 
lease.) 

2. C34) 21 AIR 1934 Cal 803 (805. 806); 61 
Cal 558: 152 Ind Cas 601 (SB). In re U. P. 
Electric Supply Co. 

3. (’34) 21 AIR 1934 Cal 803 (807): 61 Cal 
556: 152 Ind Cas 601 (SB). In re U. P. 
Electric Supply Co. (Per Bucleland. J.). 


LEASE DEFINED 


1686 [ S 105 N 57-58 ] 


ment made in consideration of the lease. ^ It is in the nature of a collateral 
agreement. (See Note 59.) 

As to whether a grant for maintenance is to be treated as a grant for 
consideration of the kind defined in this section, see Notes 60 and 68. 

It has been held that under the Central Provinces Tenancy Act, a 
tenancy can be created without consideration. ■' 

58. Premium. — The section defines premium as the price paid or 
promised for the lease. A similar expression occurs in S. 54 also and the 
principles discussed in Note 12 on that section will apply here also.- As seen 
in that Note “price” means money only.^ But it will include not only actual 
cash but also money ‘due.’- But it must be price paid or promised for the 
‘lease,’ i. e., for the transfer of the right to ‘enjoy’ the property. If it is a 
price for the ‘property’ itself which is to vest in the lessee at the end of the 
period of the lease, though the agreement for such payment and purchase of 
the property may be ‘consideration’ for the granting of the lease, it will not 
be ‘premium.’-^ (See Note 57.) 


The amount due must be ascertained or capable of ascertainment at 
the time of the transfer. A grant in lieu of maintenance, where no definite 
sum of money is due as maintenance will not, therefore, be a lease."* (See 
Note 68.) 

The distinction between rent and premium is that the latter is a ‘lump 
sum,’ though it may not be paid in cash at once but only ‘promised’ or may 
be payable in instalments,® while rent, if it is to be paid in money, is a 
‘periodical’ payment.® The other points of distinction are that rent may be 
in money or in kind or in the form of services, while premium can only be 
in the form of money. Where, looking at the substance of the transaction, 


4. (1913) 3 K B 570 (578); 82 L J K B 1300: 
109 L T 165. Stepney and* Bow Educa- 
tional Foundation (Governors) v. Inland 
Revenue Commissioners. 

5. (’25) 12 AIR 1925 Nag 90 ( 92); 82 Ind 

Cas 190. Amarchand v. Sardar Singh. 

S. 105— NOTE 58 

1. (’37) 24 AIR 1937 Mad 882 (887): ILR 
(1937) Mad 638: 171 Ind Cas 444 (FB). 
Arumugham v. Subramaniam. (Mainten- 
ance grant held not to be lease.) 

(See (’22) 9 AIR 1922 Oudh 201 (201): 25 
Oudh Cas 39: 68 Ind Cas 333, Sita Ram 
V. Sarju Prasad. (Agreement between 
co-owners for the enjoyment of the pro- 
perty by turns is not lease.)) 

(See however (’98) 1898 Bom P J 49 
(DB), Jhumbra v. Raoji. (Lease before 
T. P. Act — Possession of land made over 
for 10 years in consideration of a quan- 
tity of grain that was due was held to be 
lease. Note. — This will not be good law 
now.)] 

2. •(■02) 25 All 115 (119); 30 Ind App 54 

(P C), Ntdha Sah v. Murli Dhar. (Osten- 
sible mortgage In consideration of a sum 
made up party of past advances held to 
be not mortgage but lease.) 

CIO) 6 Nag L R 65 (66): 6 Ind Cas 817 
(817) Beni Prosad v. Afulchand. 

(’28) 15 AIR 1928 Bom 377 (378. 379): 
114 I. C. 266. Gulabbhai v. Bhapvan. 


(’23) 10 AIR 1923 Nag 60 (61): 19 Nag 

L R 1: 69 Ind Cas 511. Bhika v. Sheikh 
Amir. 

(’87) 11 Bom 462 (466) (DB). Abdulbhai 
V. Kashi. 

3. (’34) 21 AIR 1934 Cal 803 (807): 61 Cal 

556: 152 Ind Cas 601 (SB), In re V. P- 

Electric Supply Co. (Lease by Mimici- 
pality in favour of electric company — 
Annual rent — Provision that a certain sum 
due. from Municipality to Government 
must be paid by lessee by annual instal- 
ments and that on such payment it would 
become the owner of part of the premises 
— Held that the whole of this sum at any 
rate cannot be treated as premium.) 

4. (’37) 24 AIR 1937 Mad 882 (892, 893): 

ILR (1937) Mad 638: 171 Ind Cas 444 
(FB). Arumugham v. Subramontam. 
(Note. — In this case, notwithstanding the 
provision for the payment of an annual 
sum of money by the grantee to the 
grantor it was held that the grant was not 
a lease — The annual payment was held 
not to be rent.) 

5. See (’21) 8 AIR 1921 Nag 137 (138): 59 
Ind Cas 419, Jagannaih v. Behari. (“Pre- 
mium" should be regarded as the equi- 
valent of the vernacular nazarana.) 

6. (’34) 21 AIR 1934 Cal 803 (805): 61 Cal 

556: 152 Ind Cas 601 (SB). In re V. P> 

Electric Supply Co. 
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the payment is premium and not rent, it will not cease to be such merely 
because it is styled as “advance rent.”^ 

Unlike a ‘vendor’ of immovable property who has a statutory lien for 
•unpaid purchase-money, a lessor has no lien for unpaid premium.^ 

The consideration for a lease paid in the form of a premium is exhaust- 
ed as soon as the lease is granted and the forfeiture of the lease does not 
entitle the lessee to a refund of the premium.® Similarly, where a part of 
the premium is paid and it is agreed that if the balance is not paid within a 
fixed time, the lessor is to be entitled to cancel the lease and recover posses- 
sion and on the default of the lessee the lessor proceeds to do so, the lessee is 
not entitled to a refund of the part of the premium paid by him.^® 

59. Rent— General features.— As seen in Note 57, rent is one of the 
forms of consideration prescribed by the law as essential for a lease. The 
following are the elements of rent as defined by the section : 

(1) It must be a consideration for the transfer of a right to enjoy 
immovable property for a certain time or in perpetuity. 

(2) It must be money, share of crops, service or other thing of value. 
(See Note 61.) 

(3) It must be rendered periodically or on specified occasions. 

(4) The rendering must be to the lessor by the lessee. (See Note 60.) 

The definition of rent in IVoodfall’s ‘Law of Landlord and Tenant is 
also similar.^ But as a further element it seems to be required that the rent 
should be a source of ‘profit’ to the lessor.) See Note 60 for a further dis- 
cussion of this point.) 

The definition of rent in various local Tenancy Acts^ corresponds in 
essential particulars with the definition under this section. But service is 
not included as rent in such local Acts. 

Tenancy Acts essentially dealing, as they do, only with tenancy of 
‘land,* the definition of rent in such Acts describes it as something rendered 
to the landlord by the tenant on account of occupation of ‘land.’ 

The first essential in the definition of rent is, as seen above, that it is 
a consideration for the transfer of a right to enjoy immovable property. It 
has been seen in Note 3 that such right is an ‘interest’ in immovable property 
created in particular modes. Hence, before there can be any question of 
rent there must be a transfer of this description. Otherwise the payment 
will not be rent. Thus, licence fee is not rent, because licence does not in- 
volve a transfer of any interest in immovable property.-* Similarly, the 

7. (’29) 16 AIR 1929 Cal 433 (434): 56 Cal 
252: 118 Ind Cas 561, Nawab of Murshi- 
dabad v. Biloa Roy. 

8 (*26) 13 AIR 1926 Mad 55 (56): 48 Mad 

821: 90 Ind Cas 725 (DB). Venfcatachar- 
yulu V. Venkatasubba Rao. (1877) 6 Ch 
D 597, not followed.) 

9. (’94) 18 Mad 32 (33) (DB). Kotnmaran 
NambUir v. Chindan Nambior. 

10. (’34) 21 AIR 1934 All 293 ( 294): 149 Ind 
Cas 621, Hazari Kalwar v. Abdut Maj»d. 

S. 105— NOTE 59 

1 Woodfall, Lcta of Landlord and Tenant 
by A. J. Spencer) 2l8t Edition, page 481. 

2. Bengal Tenancy Act, Vm of 1885, S. 3 
( 13 ): Bihar Tenancy Act, VIII of 1934, 

8 . 8 ( 5 ): C. P. Tenancy Act, I of 1920. 

B. 8 (8): Madras Estates land Act, 1 of 
1908. 5. 3 (11); U- Tenancy Act. XVn 


of 1939. S. 3 (18). 

3. (’28) 15 AIR 1928 Oudh 99 (100, 101): 3 

Luck 282; 106 Ind Cas 491, Ram Lai v. 
Badal Khan. (Tradesman selling goods 
on municipal land and paying licence 
fee.) 

(1863) 8 L T (NS) 429 (429, 430): 32 L J 
C P 252; 135 R R 847; 11 W R (Eng) 833, 
Hancock v. Aitstin. (Money due under 
a contract cannot be distrained for as 
rent. And If there really was no demise 
of the room, and the landlord only gave 
permission to the plaintiff to place his 
machines In it. with the use of the steam 
power, upon payment of a certain sum 
weekly, the sum payable for such permis- 
sion could not be destralned for as rent.) 
('14) 1 AIR 1014 Oudh 272 (273): 25 Ind 
Cas 666, Sodiq Hussain v. Seeretary of 
State. (A theka of a right to fish and to 
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amount payable under a collateral agreement in consideration of the grant of 
the lease is not rent, because such agreement does not, by itself, create an 
interest in the property.'^ For other instances see the cases cited below.® 

The next point is that the payment must be a consideration for the 
Transfer.’ Every payment that is to be made under a lease is not necessarily' 
‘rent.’ Thus, if the lessee has agreed to accept, in consideration of the lease, 
certain goods to be supplied by the lessor or certain services to be rendered 
by him and to pay for such goods or services, such payment is not considera- 
tion for the lease but for the goods or services, though it is made under the 
terms of the lease. 


Smiilarly, where a grant is made by the holder of an impartible estate 
for the maintenance of a junior member of the family, and as the income from 
the village set apart for maintenance is expected to exceed the proposed 
amount of maintenance, the grantee is required under the grant to pay to 
the grantor annually a certain sum of money, such sum cannot be said to be 
rent, as it is not the ‘consideration’ for the transfer, such consideration being 
the giving up by the grantee of his claim for maintenance.^ 

Rent being one of the ‘essential’ elements of a lease (unless there is a 
premium) there must be ‘certainty’ about the rent in the lease.® Otherwise, 
^ase will be void.'* But though the exact amount is not stated, if it is 


4. 


5 . 


collect produce from nazul lands belong- 
ing to Government is not a lease but 
merely a licence, and the money that the 
thekadar is bound to pay is not rent but 
fee.) 

ISee however (’26) 13 AIR 1926 Nag 174 
(174. 17S). 92 Ind Cas 683. fndat v. Debt. 
(Right to take cattle or cart along a defi- 
nite strip of land held in the circums- 
tances of this case to amount to a lease 
and not a licence and the quantity of 
grain agreed to be supplied in return for 
this is rent.)] 

(’02) 25 Mad 603 (611): 29 Ind App 138 
(PC). Subromonian Chetfiar v. Aruna- 
cham Chettiar. 

ISee also (*44) 31 AIR 1944 Pat 293 (296)* 
23 Pat 334: 217 Ind Cas 14 (DB). Ananta 
Lai V. Btbhuti Bhusan. (Suit for re- 
covery of possession of a tank— Defendant 
pleading that he was a tenant under a 
patta and was liable to pay only mukar- 
rari rent of Rs. 3— Parties arriving at a 
compromise to the effect that as long as 
plaintiff possessed the village in which 
the tank was situate defendant and his 
heirs were to pay Rs. 12 over and above 
the mukarrari rent but if he transferred 
the village by sale or gift the defendant 
would not be bound to pay Rs. 12. held 
the stipulation was a personal obligation 
and the payment bargained for was not 


(^5) 32 Cal 567 (570): 3 Cal L Jour 
(DB), Girindra Chandra Pal v. Sree IN 
Pal. (One cosharer landlord occupy in 
separate portion of the common land 
not liable for rent to the other cosha 
but only to pay a share of the profits 
the land, unless there is an agreement 
him to pay rent. Merely because 
coshawr landlord grants a putnee U 
of certain portions to another person, 
does not become liable to pay rent to 


other cosharers.) 

(’83) 9 Cal 908 (912): 13 Cal L R 69 (DB). 
Surnomoyee v. Denonath Gir Sunnyassee. 
(After expiry of lease landlord is not 
entitled to rent.) 

( 01) 25 Bom 556 (563): 3 Bom L R 135 
(DB), Sndashiu v. Ramkriahna. (Plaintiff 
an inamdar of certain village — Defendant 
holding certain land in the village but he 
was not placed in possession either by 
plaintiff or his predecessor in title under 
any agreement — Plaintiff sued to recover 
arrears of assessment — Held, the assess- 
ment was not rent.) 

6. (’34) 21 AIR 1934 Cal 803 (807, 808): 61 
Cal 556: 152 Ind Cas 601 (SB), In re U.P. 
Electric Supply Co. (Per Buckland, J.) 

See also cases under Note 60. 

7. (*37) 24 AIR 1937 Mad 882 ( 891, 892) r 

I L R (1937) Mad 638: 171 Ind Cas 444 

(FB), Arumugham v. Subromanlan. 

8. (1882) 21 Ch D 442 (458): 52 L J Ch 121: 
47 L T 362: 31 W R (Eng) 19. Re Knight; 
Ex parte Voisey. (Otherwise it is not 
rent.) 

(■82) 8 Cal 730 (731. 732) (DB). Mahomed 
Fayez Chowdhry v. Jamoo Gazee. (A 
condition in a lease, that the tenant will 
pay to the landlord collection charges, 
along with the instalments of the annual 
rent, can be enforced if the condition is 
definite and certain in its nature, and 
forms part of the consideration for the 
lease.) 

9. ('24) 11 Am 1924 Cal 346 (347, 348): 69 
Ind Cas 600. Nava Kishore Das v. Madan 
Mohan Das. (Covenant as regards rent 
vague — Specific performance of lease can- 
not be obtained.) 

(’88) n Mad 200 (201) (DB). Ramasami 
v. Rajapopala. (Agreement to pay what- 
ever rent landlord might impose.) 
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capable of ascertainment, it is enough. Further, the mere fact of rent 
being fluctuating does not make it uncertain. Thus, if a lease for a term 
certain provides that the rent should be increased at a certain rate at certain 
intervals, the rent is not uncertain,'^ 

Rent under the Act being purely a matter of ‘contract' the Court has 
no power to go behind the contract between the parties and pass a decree for 
what it considers to be a fair and equitable rent.^^ 

So long as the contract of tenancy subsists, the liability of the tenant to 
pay rent continues. If he has any right to repudiate the tenancy on the 
ground of fraud, etc,, he must do so in regard to the entire property and not 
with regard to only a portion of it. Though he may give up possession of any 
portion of the property and profess to repudiate the tenancy in respect of 
such portion, he will be liable for the whole of the stipulated rent.'"* 

A covenant to pay rent is one running with the land. (See S. 40, 
Note 25.) Hence, the ‘assignee’ of a lease is liable to pay rent to the lessor. 

In a suit for rent, the landlord has to prove the existence of the rela- 
tionship of landlord and tenant between him and the defendant. That means 
that he has to show that he has demised the property to the defendant on the 
terms alleged by him. It is not necessary for him to set out his ‘title’ to the 
property because the tenant is estopped under S. 116 of the Evidence Act 
from denying such title. 

A decree for rent necessarily implies a decision that the relationship of 
landlord and tenant exists between the parties and will be ‘res judicata’ in a 
future suit for rent.^® 


60. Rent— Illustrative cases.— One essential feature of rent, as has 
been seen in Note 59, is that it is something paid or given in consideration of 
the grant of the lease. In other words, the alleged rent must be considera- 
tion for the right of occupation which is transferred to the lessee. There may 
be an item payable by the lessee to the lessor under the terms of the lease but 
it may not be rent in the above sense. Thus, if the payment is in return of 
services to be rendered or goods supplied by the grantor of the right, such 
payment will not be rent, although the acceptance and payment for such 
services or goods may be part of the arrangements embodied in the lease.^ It 


10. (’44) 31 AIR 1944 Mad 518 (523): ILK 
(1945) Mad 355 (DB). Raja of Vizianaga- 
ram v. Maharaja of Jevpore. (Actual 
Agure of rent not Axed but method of 
Axing rent certain — Lease is binding.) 
(1882) 21 Ch D 442 (458): 52 L J Ch 121: 
47 L T 862: 31 W R (Eng) 19. Re Knight; 
Ex parte Voliey. (Per Brett, L. J. — Rent 
is certain if by calculation and happening 
of certain events It becomes certain.) 
(’24) 11 AIR 1924 Cal 346 (347. 348): 69 
Ind Cas 600, Nava Kiehore Das v. Madan 
Mohan Das. (If a mode is speciAed for 
ascertaining rent, it will not be uncer- 
tain.) 

\1. (1882) 21 Ch D 442 ( 458): 52 L J Ch 121: 
47 L T 362 : 31 W R (Eng) 19. Re Knight; 
Ex parte Voisey. (Per Brett. L. J.) 

12. (’37 ) 24 AIR 1937 Pat 391 (392): 170 Ind 
Cas 816 (DB), Secy, of State v. Rajendra 
Prasad. 

[See also ('42) 29 AIR 1942 Pat 86 (87): 
196 Bid Cas 650, Kripa Sanker v. Janfci 
^ ' Pfoslid. (In cases governed by Transfer 
'of Att no suit for setUement of 

_ rent lies for the Court has no power to 

im *4!^ tfif t ’ 


make a contract for the parties — An 
aggrieved landholder’s remedy against a 
trespasser in possession is by way of 
ejectment.)} 

13. (’82) 8 Cal 118 (120) (DB). Anarullah 
Shaikh v. Koylash Chunder Bose. 

14. Note But the assignment must be of 
the entire interest of the lessee under the 
lease — A mortgage of a leasehold interest 
not being ordinarily such an assignment, 
the mortgagee cannot be sued for rent by 
the lessor. See AIR 1927 Cal 725 (729); 
54 Cal 813: 104 Ind Cas 484 (DB). Bengal 
National Bank v. Janoki Nath Roy. 

15. (’35) 22 AIR 1935 Cal 368 (382): 62 Cal 

346: 159 Ind Cas 98 (DB). Kumar Raj 

Krishna v. Barabani Coal Concern Ltd'. 

16. (’12) 16 Ind Cas 911 (912. 913) (DB) 

(Cal). Raj Kumar Roy Chowdhury v. 
Allmaddi. 

S. 105— NOTE 60 

1. (1895) 1 Q B 484 (492): 64 L J Q B 84. 
Jones V. Commrs. of Inland Revenue. 
(Agreement by A with a telephone com- 
pany for the erection and maintenance in 
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is a question depending on the facts and circumstances of each case whether 
a particular item is rent or not. If the item satisfies the above test, it is rent 
irrespective of its description by the parties. Thus, where a cash rent was 
fixed and besides, it was provided that certain fixed quantities of named 
commodities must also be supplied by the tenant to the landlord every year, 
it was held on construction of the leases in question that such commodities 
formed part of the ‘rent,’ although they were not described as such.^ 

But, in the undermentioned cases, ^ such an item was held on the cons- 
truction of the particular lease not to be rent. In the cases cited below, ^ 
“collection charges” were held to be rent on the application of the test stated 
above. 

In the undermentioned case^ it was held that a certain annual payment 
called ‘muhatarifa’ to be made by certain non-agricultural raiyats in occupa- 
tion of house sites in the village abadi was rent. 

The section says that the rent is something to be paid or rendered to 
the transferor, i. e., the ‘lessor.’ This question is involved in cases in which 
the item is of the nature of a tax or other public charge in respect of the 
property or (in the case of an underlease) relates to the rent payable to the 
superior landlord. It seems to be clear that an item does not cease to be 
payable to the lessor merely because it is paid on his behalf (under his 
authority or under the terms of the lease) to a third person or body. This 
view finds support from a decision of the Privy Council in which it was held 
that the remuneration payable to village officers by a tenant in a zamindari 
was paid by him only as ‘agent’ of the zamindar and when the Government 
relieved the zamindar of the burden of paying the village officers, the tenant 
was not entitled to any deduction from his dues to the zamindar.® On this 
principle, there seems to be no difficulty in holding that an amoimt payable 
to the Government or other public authority on behalf of the landlord is rent, 
provided that the payment is on the construction of the lease in question a 
part of the consideration for the lease. This view was taken in the cases 
mentioned below^ in which such amounts were held to be rent. A similar 


working order telephonic lines and ins- 
truments — Covenant to pay certain sum 
for the use of the lines and instruments 
—The agreement was not a lease as no 
exclusive right of occupation was intend- 
ed to be given and further because the 

payment was not in the nature of rent 

It was a payment not merely for the 
occupation of the wires but also for ser- 
vices to be rendered by the company and 
expenses to be paid for by them in laying 
down the lines, etc.) 

(’34) 21 AIR 1934 Cal 803 (807, 808): 61 
Cal 556: 152 Ind Cas 601 (SB), In re V. P. 
Electric Supply Co. (Per Buckland. J.) 

21. ('17) 4 AIR 1917 All 483 (484): 38 All 

286: 35 Ind Cas 208 (FB), Rangilal v. 
Jassa. (35 All 19 distinguished on the 
giound that in that ruling the plaintiff 
sued in the civil Court to recover the 
rasum zamindari as something over and 
above the rent.) 

(’ll) 12 Ind Cas 37 (38) (DB) (Cal), 
Sarada Kripa v. Mostfizar Rahman. 

3. 1 AIR 1914 Cal 781 (781): 25 Ind 

Cas 547 (DB). Kalar Sinyh v. Mathura 
Prosad. (Stipulation to pay one cartload 
of husk besides rent.) 

(’13) 35 All 19 (21, 22): 16 Ind Cas 422 

(423, 424) (DB), 5is item v. Ashgar Ali. 


(Agreement to deliver to landlord agri- 
cultural produce over and above ra s h 
rent.) 

4. (’04) 31 Cal 834 (837)*. 8 Cal W N 529 

(DB). Radha Charan v. Golak Chandra. 
(■82) 8 Cal 730 (731, 732) (DB). Mohomed 
Fayez v. Jamoo Cazee. 

(17) 4 AIR 1917 Cal 737 (738): 36 Ind 

Cas 404 (DB), Upendra Lai v. Ataulla. 

5. (’04) 27 All 183 (185): 1 All L Jour 537 
(540). Md. Abdul Hai v. Nathu. (It is not 
"cess” — The primary notion of a cess is 
a payment not for the benefit of the 
landlord but a payment for some purpose 
of public convenience, such as sanitation, 
police and the like — The words rent, cess 
and the like, must be interpreted with 
reference to the meaning attached to 
them at the time for which the payments 
are claimed, and the period during which 
a wajibularz is the authority for village 
customs.) 

6. (’27) 14 AIR 1927 P C 206 (207, 208): 51 

Mad 449: 104 I. C. 337 (PC). Safyapati 

Rajeshiaara v. Muthanan. 

7. (’85) 1885 Bom P J 160 (Reprint p. 150), 
Harcharan Das v. Sadashiv. (Government 
assessment.) 

t(ll) 38 Cal 278 (283): 9 Ind Cas 304 
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principle will apply also to a sum payable by an under-lessee to the superior 
landlord.® 

But there are certain decisions which are inconsistent with the above 
view. Some of these decisions proceed on the particular facts of the case and 
hold that the sum in question does not form part of the consideration for the 
lease.® But they also advert to the aspect that the payment is not made to 
the landlord. As stated already, this ground does not seem to be a sound 
one. 


Some of the decisions proceed on the ground that the payment is not 
a ‘profit’ in the landlord’s hand.^® They are based upon the conception of rent 
as given by Woodfall in his ‘Law of Landlord and Tenant.’ But there does 
not seem to be any reason for reading this idea into the definition of rent 
under this section. Some decisions have even gone to the length of holding 
that a letting on payment of the ‘bare’ assessment on the land would be a 
lease.^^ This view seems to be quite justified by the wording of the section. 
Nor does there seem to be any difference in this respect between the defini- 
tion under this section and the definition of rent contained in some of the 
Provincial Tenancy Acts. 

‘Tagore v. Bibi Jarao’^® is a decision of the Privy Council in which it 
was held that the Government assessment payable by the tenant under the 
lease was not part of the* ‘rent.’ This decision is based purely on the con- 
struction of the lease in question. It no doubt refers to the consideration that 
the relevant section, namely, S. 3 of the Bengal Tenancy Act, requires the 
payment to be made to the ‘landlord’ in order to constitute rent. But it must 
only be taken to mean that the payment in question was not intended to be 
made to the Government by the tenant as the landlord’s agent, i. e., out of a 
fund due to the landlord. 


Where, on an adjustment of accounts between the plaintiff and the 
defendant, the defendant is found liable for a certain amount on account of 
rent out of which a certain sum is left with him in deposit for payment to the 
superior landlord on account of rent payable by the plaintiff, such sum will 
not be rent where the facts show that there is a ‘discharge’ of the lessee’s 


1396) (DB), Dwaraka Nath v. Dumburu- 
dhur. (Government revenue.) 

('12) 15 Ind Cas 301 (302. 303) (DB) 

(Cal), Janaki Ballav v. Copal Lai. (Go- 
vernment demand reduced — Lessor held 
entitled to that amount.) 
t(’95) 22 Cal 680 (688) (DB). Assanulla 
v. Tirthaboahini. (Chaukldari tax.) 

(’74) 22 Suth W R 12 (13), JeeatooUa v. 
Jugodindro. (Cesses.) 

•(•98) 2 Cal W N 455 (458) (DB). Mohe- 
but i4Ii v. Mohomed Faizullah. (Cess and 
expenses of muajid on the land.) 

(’79) 4 Cal 576 (581) (DB;. Surnomoyee 
V. Koomor Purresh. (Road cess.) 

(’94) 21 Cal 132 (133) (DB). Watson v 
Sr«e Kriato. (Dak cess.) 

( 07) 6 Cal L Jour 212 (214) (DB). 

BUolanath v. Chunder Madhub. (Public 
works cess.) 

rFec (’35) 22 AIR 1935 Oudh 209 (212): 
10 Luck M7: 152 Ind Cas 786 (DB). Jwala 
Sahay A Sons v. Mathura Dutt. (In this 
case, it was held on construction that the 
was not liable to pay municipal 

tout.)] 

I. •(IfOO) n Cal 67 (7S): 4 Cal W N 8 (TB). 


Basanfa Kumari v. Ashutosh Chucfccr- 
butti. (Rent payable under assignment.) 
(’ll) 10 Ind Cas 382 (383) (DB) (Cal). 
Kali Kumar v. Bindu Bhusan. 

9. (‘05) 32 Cal 169 (172. 173, 174): 9 Cal 

W N 96. Hemendra Nath v. Kumar Nath. 
(■85) II Cal 221 (223. 226) (DB). Rutnes- 
siir V. Hurish Chunder. 

10. CISJ 2 AIR 19r> r- 1 49 (.lO): 39 Born 
434: 28 I. C 584 <FB;, In re Ganf/uram 
Narayandas Teli. (Quoting Woodfall on 
Landlord and Tenant ) 

(■26) 13 AIR 1926 Pat 80 fSOi; 90 Ind Cas 
352 (DB), Prasanna Kumar v. Kaleyan 
Charan. (Amount payable to superior 
landlord. ) 

11. (11) 38 Cal 278 ( 283): 9 Ind Ca« 394 

(36) (DB). Dtoarica Nath v. Damburu~ 
dhur. 

(*85) 1885 Bom P J 160 (Reprint p. 150). 
Harcharandat v. Sadashiv. 

12. See the decisions referred to above which 
hold that “collection charges’* constitute 
rent. 

13. (’06) 33 Cal 140 (149. 150): 33 Ind App 
30 (PC). 
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obligation so far as that portion of the sum is concerned, by the adjustment 
of accounts.’’* 

The question whether a certain item payable under a lease is rent or 
not is material under some of the local laws which prohibit or restrain the 
levy of any sum other than rent by the landlord. Their object is to prevent 
oppression of tenants by lanlords.’^ 

If an amount payable under a lease to a third party, e. g., Government 
assessment or rent due to the superior landlord, is found on construction of 
the particular lease in question not to be ‘rent,’ then the lessor’s remedy 
against the lessee on the latter’s default is by means of a suit for damages for 
breach of contract. It has been held that in such cases not merely nominal 
damages but the full amount payable to the third party is recoverable as 
damages.!’® 

As to whether a maintenance grant under which the grantee is to pay 

an annual sum to the grantor is a lease and as to whether such sum is rent, 
see Note 68. ’ 


61- Forms of rent. — Rent need not be ‘money/^ The section expressly 
provides that rent may be in the form of money, a share of crops, service or 
any other thing of value. Premium, however, can only be in money. (See 

This also seems to be the conception of rent under the English law, 
Ihe difinitions of rent under the various Provincial Tenancy Acts also include 
rent m money as well as in kind but not in the form of service. The rent 
may be partly in one of these forms and partly in another.^ But unless the 
consideration takes one of these forms, it will not be rent.® In the case of 
share of crops it is clear, it should be a share of the crops of the demised 
nela. But in the case of other things, there is no restriction that it must 
come out of the property leased. But, in a case under the United Provinces 
Land Revenue Act of 1901, one of the reasons for holding that the articles 
a^eed to be delivered by the tenant to the landlord in that case constituted 
cesses and not rent was that such articles were not the produce of the 
+ leased. But it cannot be said to have been intended to be laid down 

test of rent. Even the definitions of rent in the 

'■^strict rent in kind to things pro- 
the demised. But the question if the article is a product of 

^ matters to be considered in deter- 

minmg if it was a part of the ‘consideration’ for the lease. 


14. CIS) 2 AIR 1915 Cal 370 (371); 19 Ind 

Cas 759 (DB), Lachmi Missir v. Deoki 
Kucr. 


account of damage caused by using land 
is lease and not licence.) 


16. 


1 . 


15. (’95) 22 Cal 680 (686) (DB). Assanulla 
Tirthabashint. 

C85) 11 Cal 221 (226) (DB). Rufncs 
V. nurish Chunder. 

S. 105— NOTE 61 

C34) 21 AIR 1934 Cal 747 (748): 152 : 

Cas 484. Tofazzal Ahmed v. Afosd 

Khan. (Rent fixed partly in cash t 

partly in kind — Same not to be altered 

any account— Tenancy is at fixed ren1 

C07) 29 All 652 (656): 4 All L Jour 

(DB), Budh Singh v. Parbati. (Tena 

who render service to the landholder . 

tenants through the service they tl 
render.) 

C26) 13 AIR 1926 Nag 174 (174): 92 ] 

Cas 683, Indal v. Debt. (Agreement to f 
certain amount of grain every year 


2. (*46) 33 AIR 1946 Mad 310 (311), Sayi v. 
Snbbanna. 

[Defendant to render village service ond 
to give half share in produce of land 
given to him to plaintiff — Arrangement to 
enure during plaintiff’s life — Arran^a- 
ment held omounted to leose.] 

(’34) 21 AIR 1934 Cal 747 ( 748); 152 Ind 
Cas 484, Tofazzal Ahmed v. Masalat 
Khan. 

For further cases see under Note 60. 

3. (’22) 9 AIR 1922 Oudh 201 (201): 25 Oudh 
Cas 39: 68 Ind Cas 333. Stfaram v. Sarju 
Prosad. (Agreement among co-owners to 
enjoy the property by txums is not a 
lease as there Is no provision for rent.) 

4. C13) 35 All 19 (21): 16 Ind Cas 422 ( 423) 
(DB). Sis Ram v. Ashgar AU. 
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62. Rent in kind — Payment of money value. — Where a lease deed 
fix€^ a money rent but provides that a certain quantity of grain or other 
commodity may be delivered in lieu of it, the lessor is entitled on default by 
the lessee, to recover only the stipulated sum of money and not the market- 
value of the article.^ 

Where a lease-deed fixes rent in kind or partly in kind and partly 
otherwise, but states also the money value of the thing to be delivered, the 
question arises whether on default by the lessee, the lessor is entitled to the 
sum mentioned in the lease as the value or is entitled to the ‘market-value’ 
of the thing at the date on which its delivery was due. This is entirely a 
matter of construction of the particular lease, the question in each case being 
whether the value of the article is mentioned in the lease- deed merely by 
way of ‘description* or is ‘fixed’ as an alternative form, in which the rent is to 
be recovered. In the former case, the market-value, and in the latter case 
the sum fixed in the lease-deed would be recoverable. The decisions on the 
subject have been classified on the above lines in the foot-note below.- 

Unless the rent is fixed in the form of two ‘equal’ alternatives, the 
lessor is entitled to a decree in the first instance, for the particular thing and 
not for its value.® 


63. Rent — Service as rent. — The section expressly recognises the 
rendering of service as a form of rent and so a lease in consideration of ser- 
vice to be rendered is valid.^ But service ‘can’ also be the consideration for 


recovered : 

('31) 18 AIR 1931 Cal 468 (469); 58 Cal 
72: 133 Ind Cas 210, Mohit Krishna v. 
Mahendra Nath. 

(’25) 12 AIR 1925 Cal 114 (115): 51 Cal 
943 : 84 Ind Cas 147 (DB). Official Trustee 
o/ Bengal v. Benode Behari. (Lease 
stating that tenant can pay in kind or 
certain sum as its price.) 

(’28) 15 AIR 1928 Cal 112 (112): 105 Ind 
Cas 756 (DB). Saroj Bandhu v. Mati Lai. 
(Rent payable in kind — Money to be paid 
in lieu of kind fixed — Tenant can choose 
between payment of rent in kind or 
money.) 

(•28) 15 AIR 1928 Cal 166 (167): 55 

Cal 574: 106 Ind Cas 25 (DB), Bangshiram 
V. Prasannamoyi Debi. (Even treated as 
a claim for damages, it can only be 
awarded at the rate mentioned in the 
lease deed.) 

(’20) 7 AIR 1920 Cal 875 (880): 54 Ind 

Cas 914 (DB). Curudas Sen v. Cobinda 
Chandra. (7 Ind Cas 842. followed.) 

(’19) 6 AIR 1919 Cal 901 (902): 47 Ind 

Cas 134, Pran Krishna Nath v. Mohesh 
Ckcndra. 


S. lOS— NOTE 62 

1. (’10) 8 Ind Cas 945 (945) (DB) (Cal). 
Bipro Charan v. Suchand Rop. 

(’27) 14 AIR 1927 Cal 243 (244): 98 Ind 

Cas 977 (DB). Kailash Chandra v. Hamid 
AH. 

2. Market-value recoverable : 

(’22) 9 AIR 1922 Pat 4 (5); 66 Ind Cas 

780. Jitendranath v. Jaku. (Approximate 
value of article stated in the deed.) 

(’18) 5 AIR 1918 Cal 797 (798): 39 Ind 

Cas 720. Basiruddin Baiddy v. Hart 
Mohan. 

(’17) 4 AIR 1917 Cal 827 (828): 40 Ind 

Cas 819. Niltnadhab v. Keshab Lai. 

(’17) 4 AIR 1917 Cal 397 (398): 40 Ind 

Cas 836 (DB), Kali Kanta v. Mohesh 
Chandra. 

(’17) 4 AIR 1917 Cal 113 (114): 41 Ind 

Cas 833. Sarat Chandra v. Abbas AH. 
(’10) 8 Ind Cas 896 (896) (DB) (Cal), 

Sheik Isaf v. Gopal Chandra Dey. (Cove- 
nant to pay Interest at certain rate per 
month in case of default to pay in kind — 
Held, S. 74, Contract Act, did not apply. } 
(’94) 4 Mad L Jour 201 (203) (DB). 

Soodamani Patter v. Somansundara Muda- 
liar. (Lease providing for payment of 
paddy worth certain amount — Held, with 
reference to circumstances of case, that 
obligation was one for payment of 
paddy.) 

<*10) 37 Cai 626 (628): 7 Ind Cas 875 

(876) (DB), fianeshtoar v. Umesh 

Chandra. ('The fact that the lease deed 
mentions the value of the paddy rent 
m not mean that the amount Is fixed 

'cash rent. It may be mentioned only 
for* purposes of stamp.) 

- % Only Ae amount fixed in tease-deed can be 


3. (’31) 18 AIR 1931 Cal 468 (469): 58 Cal 
72: 133 Ind Cas 210. Mohit Krishna v. 
Mahendra Nath. 

S. 105— NOTE 63 

1. COS) 32 Cal 243 (246): 8 Cal W N 904 

(DB), Jyotish Chandra v. Ramanath 
Bhadra. (Ijease in lieu of medical ser- 
vice.) 

(’99) 23 Bom 602 ( 607): 1 Bom L R 61 
(DB), Komar Coxeda v. Bhlmajl Keshav. 
(Mere non -performance of service does 
not make the holding adverse.) 

C29) 1$ AIR 1929 Cal 224 (224): 56 Cal 
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the grant of a ‘licence’ to occupy property. As to when occupation in lieu 
of service will be a lease and when it will be a licence, see Note 16. 

64. Variation of rent. — Rent under this section is a matter of contract 
and once fixed it cannot be altered, so long as the lease continues, except by 
agreement.^ Hence, the Court has no power to pass a decree for a fair and 
equitable rent by going behind the terms of the agreement between the par- 
ties. (See Note 59.) 

The proof of an agreement varying the rent payable under a lease is 
subject to the provisions of S. 92 of the Evidence Act. For instance, in the 
case of a registered lease, a subsequent oral agreement to raise or lower the 
rent is not admissible in evidence.^ As to whether an agreement varying the 
terms of a lease as to rent is itself a lease, see Note 11. 

Where the original lease itself provides for a varying or fluctuating 
rent, there is no objection to such variation provided that there is no uncer- 
tainty about the matter. See Note 59. 

In the case of agricultural tenancies not governed by this Act, the 
Court has power under some of the local laws to award a fair and equitable 
rent in variation of the agreement between the parties. In Bengal a zamin- 
dar under the Permanent Settlement is presumed to be entitled to vary the 
rent from time to time up to the limit allowed by the current rates prevailing 
in the purgana. But the parties can agree to have a fixed rent not liable to 
variation.® 


862: 115 Ind Cas 34, JRadhu Hari v. 

Narendra Nath. (Lease in consideration 
of service being rendered for 12 days in 
the year in lieu of rent is legal — It does 
not offend against S. 3 of Regulation V of 
1812 or S. 14 of the Bengal Tenancy Act.) 
(’12) 13 Ind Cas 32 (33) (DB) (Lah). 
Muhammad Badar y. Chiragh Shah. 
(Sanjidar was a person who performed 
certain services in connection with the 
takyas in question in the suit and in con- 
sideration therefor was given a certain 
land to hold as tenant under the owners.) 
(■46) 33 AIR 1946 Mad 310 (311). Sayi v. 
Subbanna. 

[Defendant to render village service and 
to give half share in produce of land 
given to him to plaintiff •— Arrangement 
to enure during plaintiff’s life— Arrange- 
ment held amounted to lease.] 

S. 105— NOTE 64 

1. (’42) 29 AIR 1942 Nag 119 (122): ILR 
(1942) Nag 721: 202 Ind Cas 317, Tefcchand 
Kapurchand v. Mf. Birzabai. 

(■30) 17 AIR 1930 Bom 39 (43): 123 Ind 

Cas 492 (DB). Mansufch v. Trikambhai. 
(In the case of a permanent tenancy, the 
onus is on the landlord to prove a ri^t 
to enhance rent by agreement, by usage 
or otherwise.) 

(’12) 1912 Pun Re No. 121: 17 Ind Cas 

208 (210) (DB), Abdul Karim v. Allah 
Baksh. (In the case of permanent 
tenancy at fixed rate of rent, no enhance- 
ment can be allowed.) 

(’08) 7 Cal L Jour 284 (286) (DB), Satis 
Chunder v. Rai Jotindramtth. (In this 
respect, there is no difference in princi- 
ple between a lease in perpetuity and a 
lease for a definite term.) 

(’10) 8 Ind Cas 790 (791) (DB) (Cal), 


Radha Raman v. Bhabani Prosad. (Mere 
acceptance of reduced rent may be full 
acquittance for the particular year 
years but does not amount to a contract 
to reduce rent.) 

2. (’10) 8 Ind Cas 790 ( 791) (DB) (Cal), 
Radha Raman v. Bhabani Prosad. 

(’99) 22 Mad 261 (264): 8 Mad L Jour 

196 (DB), Mayandi Chetti v. Oliver. 

3. •(■69-70) 13 Moo Ind App 248 (262): 13 
Suth W R P C 11 (PC), floma Soondery 
V. Radhika. 

(’27) 14 AIR 1927 Cal 168 (171): 99 Ind 
Cas 258 (DB), Saroda Prosad v. Vma 
Sankar. 

(’20) 7 AIR 1920 Cal 594 (595): 58 Ind 

Cas 867 (DB). Nirodchandra v. Harihar. 
(’18) 5 AIR 1918 Cal 799 (800): 38 Ind 

Cas 56 (DB), Vpendra Lai v. Jopesh 
Chandra. 

(’32) 19 AIR 1932 Cal 436 (437): 138 Ind 
Cas 139 (DB), Satya Charan v. Rai 
Mohan. 

(’27) 14 AIR 1927 P C 20 (21): 54 Cal 

166: 54 Ind App 48: 100 Ind Cas 93 (PC). 
Krishnendra Nath v. Kusum Kamini Debt. 
(■23) 10 AIR 1923 Cal 351 (353): 76 Ind 

Cas 324 (DB). Krishnendra Nath v. Kusum 
Kamuni. (Permanent lease — Expression 
’Mokarrari’ not used in the patta — No 
stipulation that rent would not be in- 
creased but express provision that rent 
wotild not be reduced— Held, rent could 
be enhanced.) 

(’43) 30 AIR 1943 Pat 327 (332): 22 Pat 
220: 210 Ind Cas 426 (DB) Shivo Prasad v. 
5ris Chandra. 

(Though a lease may be described as 
‘mourushi* 'mukarrari,* in which the rent 
or rate of rent is fixed for all time, the 
parties to the transaction may never con- 
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65. Rent-free grants. — A right to a rent-free grant may be acquired 
by grant or prescription. As will be seen in Note 79, a tenant, although 
originally liable to pay rent, may, by refusing to the landlord his enjoyment 
of the right to rent within Art. 131 of the Limitation Act, prescribe for the 
right to hold the property rent-free.^ A rent-free grant may also be proved 
on the principle of lost grant^ discussed in Note 44. 

66. Interest on rent. — The statutory definition of mesne profits in 
S. 2 (12) of the Civil Procedure Code includes interest on mesne profits with- 
in the meaning of the expression. But this section does not specifically refer 
to interest on arrears of rent as part of rent. The question whether interest 
is ‘payable’ on rent is one of ‘contract.’ 

Is interest agreed to be paid on arrears of rent a ‘part’ of the rent? It 
has been held by the Calcutta High Court that such interest is not rent.^ The 
decision follows two earlier decisions of the same Court, in which it was held 
that interest on rent is not an “amount of rent annually payable” within the 
meaning of section 153 of the Bengal Tenancy Act.^ 

67. Lease for a premium and usufructuary mortgage— Distinction. — 

The points of distinction between a lease for a premium and a usufructuary 
mortgage are as follows : 

(1) A lease for a premium is a transfer of the right to ‘enjoy’ the pro- 
perty. Under such a lease, the usufruct of the property will 
belong to the lessee till the lease is determined. But under a 
usufructuary mortgage only the right to ‘possession’ is transferred 
to the mortgagee. The usufruct of the property will not ‘belong’ 
to the mortgagee. He will have only the right to receive it. He 
must adjust it towards the mortgage-debt. This is the principle 
even in cases in which the mortgagee’s remaining in possession 
and appropriating the profits of the property for a certain period 
is to wipe out ‘ipso facto’ the mortgage-debt without his being 
liable to account for such profits during that period. (See Note 5.) 

(2) A usufructu^ mortgage connotes a transfer of an interest in the 
‘fee simple’ in the property, though not the entire fee simple or 
ownership of the property. The interest in immovable property 
which, according to the definition of a mortgage in S. 58, is trans- 
ferred to the mortgagee is an interest in the ‘fee simple.’ But the 
interest transferred under a lease for a premium is not an interest 
in the fee simple. It is merely ‘a right to the enjoyment’ of the 
property. (See Note 6.) 


template a rate of rent fixed in perpe- 
tuity and may provide for a variation of 
the rent.) 


S. 105— NOTE 65 

1. (’29) 16 AIR 1929 Nag 123 (123. 124): 117 
Ind Cas 287, Kampta Prasad v. RoTTworon 
Sinph. (Mere non-payment for a number 
of years is not enough.) 

(’33 ) 20 AIR 1933 Pat 685 (687): 149 Ind 
Cas 976, KaiMshtoar Singh v. Rain}i 
Misier. 


2. (’42) 29 AIR 1942 Pat 86 (87): 196 Ind 

Cas 650, Klrpa Sanker v. Janfei Prasad. 
(Ancestors of defendant and defendant 
h i ms el f In possession for a considerable 
time without payment of rent— LMt frant 
^ presumed.) 

rtt) 20 AIR 1933 Pat 685 (687): 149 Ind 

C!m 976, Kameshtoar Singh v. Ramji 



(’47) 34 AIR 1947 Cal 209 (212), Kumud 
Kanta v. Province of Bengal. 

{Lakheraj rights — Proof of — Tenant need 
not produce grant or title-deed — Long 
possession without payment of revenue 
may be sufficient to establish revenue free 
title.] 

S. 105— NOTE 66 

1. (’07) 5 Cal L Jour 69 (70) (DB). Bhaga- 
bati Debya v. Basanta Kumari. (Money 
paid by tenant to landlord as rent and 
accepted as rent cannot be appropriated 
by landlord towards interest on arrears 
of rent.) 

Also see S. 108 (1), Note 2. 

2. (’98) 25 Cal 571n (572n): 1 Cal W N 63n 

(DB). Koglash Chandra y. Tarak Nath. 
(’98) 25 Cal 571 (575): 2 Cal W N 297 

(DB), Rai Charan v. Kumud Mohun. 
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(3) The premium for a lease is a ‘price’ paid or promised for the lease. 
But the consideration for a usufructuary mortgage is the advance- 
ment of a ‘loan.’ 

(4) The transfer of an interest under a usufructuary mortgage is for 
the purpose of securing repayment of the loan. There is no such 
object in a lease. It is this difference that is at the root of the 
difference mentioned in item (1) above. 

The above points of difference are involved in the very definition of 
the two kinds of transactions. The following points of difference in regard 
to their ‘incidents’ may also be noted : 

(1) A provision entitling the transferee to continue in possession of 
the property after the term fixed for the mortgage, even if the 
mortgage-debt should be repaid to the mortgagee within such 
term, would be void as being a clog on the equity of redemption. 
But a provision, enabling the lessee to hold the property even 
after the term fixed for the lease would not be invalid.^ 

(2) A usufructuary mortgagee is entitled to remain in possession as 
long as the debt is not repaid, though the term of file mortgage 
may have expired. But a lessee is not entitled to remain in posses- 
sion after the expiry of the term of the lease.* 

(3) A clause prohibiting a transfer of the lease, when it is inserted for 
the benefit of the lessor, is valid. But a clause prohibiting a 
mortgagee from transferring his interest under the mortgage 
would be invalid.® 

The question, whether a particular transaction is a lease for a premium 
or a usufructuary mortgage, is one of construction in each case. It must be 
seen whether the money paid is a loan advanced or price paid and whether 
possession of property is transferred for the purpose of securing the repay- 
ment of a loan.^ If the money paid is a loan advanced and the transfer of 
possession is for the purpose of securing the repayment of such loan, the 
transaction would be a usufructuary mortgage.® But if the money is paid 

S. 105-NOTE 67^ 

1. (’23) 10 AIR 1923 Nag 60 (61): 19 Nag (’19) 6 AIR 1919 Mad 322 (330): 41 Mad 

li R 1: 69 Ind Cas 511. Bhifca v. Sheikh 959 : 49 Ind Cas 291 (DB), Meenakshi- 

sundara v. RaNinosami. 


2. 

3. 

4. 


(’70) 13 Suth W R 445 (446) (DB). Kewal 
Sahoo V. Rash Narain Singh. 

(’41) 28 AIR 1941 Oudh 198 (200): 192 
Ind Cas 420, Mahomed Jafar v. Lai 
Bahadur. 

(’41) 28 AIR 1941 Pat 296 (298): 193 Ind 
Cas 533 (DB), Gulab Chand v. Rom 

Kumar. 

(’41) 28 AIR 1941 All 56 (59. 60): 194 Ind 
Cas 347 (DB), Ramman Lai v. Raghunath 
Shankar. 

(’41) 28 AIR 1941 Oudh 198 (200): 192 Ind 

Cas 420, Mahomed Jafar v. Lol Bahadur. 

(’38) 25 AIR 1938 Pat 35 (36. 37): 172 Ind 

Cas 935 (DB), Dildar Hussain v. Sheikh 
Saddip. 

(’39) 26 AIR 1939 Pat 265 (266. 267): 180 

tod Cas 95, Jageshar Singh v. Alafch 
Narain. 


(’37) 24 AIR 1937 
Luck 161: 162 Ind 
V. Munmt Kuar. 


Oudh 146 (148): 12 

Cas 225, Tulshi Ram 


Cas 162 (DB), Parameshtpar v. Ramrudra 


(’10) 6 Nag L R 65 (66, 67): 6 Ind Cas 
817 (818), Beni Prasad v. Mulchand. 
(’22) 9 AIR 1922 Nag 156 (157): 65 Ind 

Cas 241, Ram Prasad v. Chandulal. 

(’25) 12 AIR 1925 Pat 319 (320): 83 tod 

Cas 192 (DB), Mathura Pandey v. Chon- 
drifca Rat. 

(’33) 20 AIR 1933 Lah 786 (788): 149 Ind 
Cas 509 (DB), Husain Ali v. Sardar Ali. 
(1869) 4 Q B 293 (305, 306): 38 L J Q B 
81: 17 W R (Eng) 414, Morton v. Woods. 
(’82) 6 Bom 674 ( 679, 680): 1882. Bom 

P J 263, Gopai Sitaram v. Desai. 

( 99) 12 C P L R 96 (100), Manickchand 
V. Vishnu. 

Also see S. 58, Note 36. 

5. (’39) 26 AIR 1939 Nag 166 (167): ILR 
1941) Nag 203: 182 Ind Cas 239 (t)B), 

Jabbarshah v. Hanchhedi Lai. 

(’34) 21 AIR 1934 Pat 217 (219) (DB), 

Rameshwar Narain v. Pani Ram. 

(’30) 17 AIR 1930 Mad 160 (162, 167): 124 
Ind Cas 282 (DB), SesTtayya v. Lakshmi- 
narsimha Rao. 

(’25) 12 AIR 1925 Mad 881 (882): 87 Ind 
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as a price and not as a loan and there is no intention to provide any security 
for the repayment of a loan, the transaction would be a lease.® 

The intention of the parties is to be gathered mainly from the docu- 
ment embodying the transaction, with such extrinsic evidence of surrounding 
circumstances as may be admissible for the purpose of showing in what 
manner the language of the document is related to existing facts.^ The 
nomenclature used by the parties is immaterial for this purpose.® When the 
terms of a deed are not ambiguous, extrinsic evidence is not admissible for 
the purpose of determining the intention of the parties.^ 

A provision for the payment of interest or for redemption by repayment 
will show the transaction to be a mortgage and not a lease.^® The absence 


Cas 669 (DB), Gopinatha v. Kristno. 

(•02) 26 Bom 252 (258): 3 Bom L R 778 
(FB), Tukaram v. Romchand. 

(’24) 11 AIR 1924 Pat 580 (581): 3 Pat 

465: 78 Ind Cas 588 (DB). Kharag Nara- 
yan v. Dwarka Prasad. 

<’28) IS AIR 1928 Pat 410 (411. 412): 7 
Pat 690: 110 Ind Cas 469 (DB). Umesh- 
loardhari Sinoh v. Neman Singh. 

(’21) 8 AIR 1921 Pat 43 (43. 44): 6 Pat L 
Jour 37: 61 Ind Cas 67 (DB). Hitendra 
Sinfffe V. Rameshvoar Singh. 

(’08) 32 Bom 569 (571): 10 Bom L R 742 
(DB). Mahmad Muse v. Bagas Amanji. 
(’25) 12 AIR 1925 Pat 118 (119): 3 Pat 

266: 78 Ind Cas 923 (DB), Tilafcdhari 

Singh v. Chaturgun Bind. 

(’26) 13 AIR 1926 Pat 77 (79): 90 Ind 

Cas 785 (DB). Nathan Prasad v. Kali 
Prasad. 

[See also (’05) 7 Bom L R 772 (785). 

Mahomed Cossum v. Joseph Ezekiel.] 


e. (’35) 22 AIR 1935 Mad 320 (321. 322): 156 
Ind Cas 873 (DB), Peda Yerranna v. 


Somanna. 


(’34) 21 AIR 1934 All 950 (951): 153 Ind 
Cas 607, Jessa v. Dhoniram. 

•(’84) 7 Mad 203 (206) (FB). Reference 

under Indian Stamp Act (1879), S. 46. 
(’18) 5 AIR 1918 Oudh 279 ( 280): 48 Ind 
Cas 151, Inder Bahadur Singh v. Bechon 
Singh. (‘The use of the expression ‘birt 
rahni' does not prima facie indicate the 
creation of some relation of mortgagor 
and mortgagee.) 

[See also ('45) 32 AIR 1945 Mad 189 
(189): ILR (1945) Mad 777 (DB). 

Kotayya v. Annapumamma. 

I Relationship of debtor and creditor 
between transfer and transferee— Trans- 
feree granted right to occupy and enjoy 
property for a period in satisfaction of 
amount due — Interest created held was 
not mortgage but lease, consideration 
being amount due by transferor.] 

(’16) 3 AIR 1916 Pat 161 (164): 1 Pat L 
Jour 1: 33 Ind Cas 408 (DB). Sital Prasad 
V. Dildar All Khan.\ 

Also see Section 58, Note 36. 




1. (’40) 1940 Oudh W N 1233 (1236). Makka 
iMl V. Canga Singh. (Document described 
M thekanama — Terms Inconsistent with 
theka — Condition that lessee should not 
.ba alaeted until a certain amoimt Is paid 
oftrOfcM, a leaw.) 
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(’34) 21 AIR 1934 Pat 217 (219. 221) (DB), 
Rameshwar Narain v. Pani Rom. 

(’19) 6 AIR 1919 Mad 322 ( 330): 41 Mad 
959; 49 I.C. 291 (DB), Meenakshisundara 
V. Rathnasami. 

(’10) 6 Nag L R 65 (68): 6 Ind Cas 817 
(818), Beni Prasad v. Mul Chand. 

(’99) 9 Mad L Jour 290 (294) (DB). VcUa 
Nayar v. Subramanian Pattar. 

(’78) 1 Cal L R 256 (258) (DB). Lola 
Doul Narain v. Runjit Singh. 

Also see Section 58, Note 33. 

8. (*02) 26 Bom 252 (258): 3 Bom L R 778 
(FB), Tukarom v. Ram Chand. 

(’40) 1940 Oudh W N 1233 (1234). MafcJca 
Lai V. Ganga Singh. (A document can- 
not be a lease or mortgage according to 
the interpretation put upon it by any of 
the parties to it.) 

(•35) 22 AIR 1935 Mad 320 (321): 156 Ind 
Cas 873 (DB), Peda Veeranna v. Som- 
manna. (“Cowle” ordinarily denoted a 
lease and not a mortgage ) 

(’30) 17 AIR 1930 Mad 160 (166. 167): 124 
I.C. 282 (DB). Seshayya v. Lakshminara- 
simha Rao. 

(’87) 11 Bom 462 (466) (DB). Abdulbhai 
V. Kashi. (Document called ’karja 
rokha’ held a lease.) 

(’28) 15 AIR 1928 Bom 377 (377): 114 Ind 
Cas 266. Gulabbhai Ranchodbhai v. Bhag- 
toan Kesur. (Held that the deeds in 
question though called ‘valatdan’ deeds 
were really lease deeds.) 

ISee also (’21) 8 AIR 1921 Pat 43 (43. 44); 
6 Pat L Jour 37: 61 Ind Cas 67 (DB). 

Hitendra Singh v. Rameshwar Singh. 
(Document described as ’sudbharana 
lease* held a mortgage.)] 

9. (’25) 12 AIR 1925 Mad 881 (881): 87 Ind 
Cas 669 (DB). Copinath v. Kristno. 

10. t('97) 24 Cal 272 (279. 280): 23 Ind App 
158 (PC). Bengal Indigo Co. v. Raghobur 
Dos. (Provision for payment of interest ) 
(’41) 28 AIR 1941 Oudh 198 ( 200): 192 

Ind Cas 420, Mahomed Jafar v. Lai 
Bahadur. 

(’19) 6 AIR 1919 Mad 322 (330): 41 Mad 
959: 49 I.C. 291 (DB), Meenakshisundara 
V. Rathnasami. 

(’23) 10 AIR 1923 Mad 454 (455): 73 Ind 
Cas 733 (DB). Kuppu Reddl v. Mandaluka. 
(’41) 28 AIR 1941 Pat 296 (298): 193 Ind 
Cas 533 (DB). Gulab Charid v. Ram 
Kumar. 
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of such provisions may ^prima facie’ indicate the transaction to be a lease.^* 
Thus, where the stipulation is that the transferee is to remain in possession 
for a fixed term of years and then vacate the property irrespective of the 
question whether the amount paid by him has been recouped by him from 
the profits of the property or not, the transaction may ‘prima facie’ be held 
to be a lease.^^ But the test is not a conclusive one. Thus, where it was 
provided that the transferee was to be in possession for a certain period in 
lieu of the money paid by him but that if he was dispossessed in the mean- 
while, he was to be entitled to recover the amount with interest, it was held 
that the transaction was a mortgage. 

In the undermentioned case,*^ where the transferee was placed in 
possession of the property for a term of years in discharge of the amount paid 
by him and there was no provision either for interest or redemption or rent 
and the document was described as a mortgage, it was held that the transac- 
tion was a mortgage and not a lease. 

Where the transferee is to remain in possession till the amount paid by 
him is fully recovered from the usufruct of the property, the transaction may 
be taken to be a mortgage.*® 


Where rent is payable by the transferee, the transaction is indicated 
to be a ‘lease.’*® Where otherwise a transaction is shown to be a lease, the 
fact that the lessor is a debtor of the lessee and that the rent payable by the 
latter is to be adjusted to the interest payable by the lessor*"^ or that the 
principal itself is to be deemed as repaid by the adjustment of such rent for 
a certain number of years*® will not alter the character of the transaction. 


(■35) 22 AIR 1935 Pat 360 (364): 158 Ind 
Cas 162 (DB). Parmeshwar Rat v. Rom- 
rudra Prasad. (Provision for interest.) 
(■25) 12 AIR 1925 Pat 118 (119): 3 Pat 

266: 78 Ind Cas 923 (DB). Tttokdhari 

Singh v. Chaturgun Bind. 

(■15) 2 AIR 1915 Cal 769 (770): 28 Ind 

Cas 383 (DB), Chulhan Singh v. Madho 
Singh. 

Also see S. 58. Note 36. 


II. 'COS) 25 All 115 (119): 30 Ind App 54 

(PC). Nidhasah v. Afurlidhar. 
t('84) 7 Mad 203 (206) (FB). Reference 
under Indian Stamp Act (1879), S. 46. 
(■41) 28 AIR 1941 Pat 296 (298): 193 Ind 

Cas 533 (DB). Gulab Chond v. Ram 

Kumar. 

('33) 20 AIR 1933 Lah 786 (788): 149 Ind 
Cas 509 (DB), Russatn Ali v. Sardar Alt. 
(*35) 22 AIR 1935 Mad 320 (321): 156 Ind 
Cas 873 (DB), Peda Yerranna v. Somanna. 
(’28) 15 AIR 1928 Mad 35 (36, 37): 106 

Ind Cas 426 (DB), Sundra Raiu v. Sesha- 
dri. 

(’23) 10 AIR 1923 Mad 454 ( 455): 73 Ind 
Cas 733 (DB), Kuppu Reddi v. Monda- 


(■87) 11 Bom 462 (466) (DB). Abduibhai 

V. Kosht. 

L R 65 (68): 6 Ind Cas 817 
(818). Bent Prasad v. Mulchand. 

(•98) 1898 Bom P J 49 (DB). Jumbra v. 
Kaojt. 

(’23) 10 AIR 1923 Nag 60 (61): 19 Nac 

L R 1: 69 Ind Cas 511, Bhika v. Sheikh 
Amir. 

12. (’33) 17 R D 526 (528). Kishan v. Pitam 


Prasad. 

(’28) 12 RD 600 (602), Bhagwan Das v. 
Ram Sarup. 

13. (’22) 9 AIR 1922 Nag 156 (157): 65 Ind 
Cas 241, Ramprasad v. Chandulal. 

[See also (’06) 3 Cal L Jour 222 (223, 224) 
(DB), Krishna Chandra v. Miran Bajania. 
(Transaction called girby mortgage held 
usufructuary mortgage. Impliedly over- 
ruled in AIR 1915 Cal 242 : 42 Cal 172 
(FB) on a different point.)] 

14. (’71) 15 Suth W R 331 (332) (DB). Ishan 
Chunder v, Sooja Bebee. (Document was. 
termed as bunducknamah.) 

15. (’35) 22 AIR 1935 Pat 360 (364): 158 Ind 
Cas 162 (DB). Parmeshwar Rai v. Ram- 
rudra Prasad. 

16. (’41) 28 AIR 1941 Pat 296 (298): 193 Ind’ 

Cas 533 (DB), Gulab Chand v. Ram 

Kumar. 

17. (’34) 21 AIR 1934 All 950 ( 951): 153 Ind 
Cas 607, Jassa v. Dhaniram. 

(’30) 14 R D 83 (84), Jodonandan Lai v. 
Jagnandan Tetoari. 

18. (’43) 30 AIR 1943 Pesh 15 (17): 205 Ind 
Cas 497 (DB), Akbar Khan v. Fateh 
Mohd. (Mortgage In the form of 
Mustaj mortgage held a lease.) 

(’23) 10 AIR 1923 Nag 60 (61): 19 Nag. 

L R 1: 69 Ind Cas 511, Bhifca v. Sheikh 
Amir, 

(’16) 3 AIR 1916 Mad 642 (643): 28 Ind' 

Cas 842 (DB), Kamara Peda Subbayya v. 
Kakerla Chennapa. 

(’10) 6 Nag L R 65 (67, 68): 6 Ind Cas; 

817 (818), Beni Prasad v. Mulchand. 
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68. Maintenance grants. — Where land is granted for the purpose of 
providing maintenance to the grantee, the question arises as to whether such 
a grant is to be treated as a ‘lease.’ There can be no general rule in such 
cases and the nature of the grant must be determined with reference to the 
facts and circumstances of each case. Because, though the purpose of the 
grant may be similar, the facts material for the determination of the question 
whether the grant fulfils the requirements of a ‘lease’ are bound to differ. 
For instance, in the case of ‘Sonet Kooer v. Himmut Bahadur’^ the Privy 
Council held a maintenance grant to be a grant of an ‘absolute’ interest.^ But 
in the undermentioned cases- such a grant was assumed to be a ‘lease.’ No 
doubt, these cases relate to grants made before the passing of the Act. But 
they show that though the purpose of a grant may be similar the nature of 
the grant may differ. 

The decision of the Privy Council in ‘Sonet Kooer’s case^a brings home 
the point that if a grant for maintenance is of an ‘absolute’ character, i. e., if 
it creates an interest in the ‘fee simple or ownership’ of property, it would 
not be a ‘lease,* not even a permanent lease. Similarly, it was doubted by 
Varadachariar, J., in the undermentioned decision^ whether there is any 
intention of creating the relationship of landlord and tenant between a zamin- 
dar and the junior member of his family in whose favour he makes a grant 
for the purpose of his maintenance. 

It seems fairly clear that ordinarily such grants would not be mere 
‘licences.* The intention may generally be presumed to be to create an 
‘interest* in the property. 

One important question which arises in regard to such cases is whether 
a grant for maintenance is one made for a ‘consideration’ and if so, if the 
consideration can be said to be of the particular kind which this section 
requires in order to make the transfer a lease. A grant in lieu of mainten- 
ance cannot be said to be ‘without’ consideration when it is made in favour 
of a person who is entitled to a legal right of maintenance.'^ But the con- 
sideration cannot be said to be either ‘premium’ or ‘rent’ as required by this 
section and unless there are special factors which make the grant a lease, a 
giving up of the claim for maintenance will not, by itself, make the transac- 
tion a ‘lease.’® 


Even if an annual sum is made payable by the grantee to the grantor 
under the terms of the grant, the grant cannot be considered to be a lease, 
unless it appears in the peculiar circumstances of a case that such payment 
forms the consideration for the grant. Normally, it will not be such con- 

S. lOS— NOTE 68 of reference.) 


1. (’75) 1 Cal 391 (398): 3 Ind App 92 (PC). 

2. (1900 ) 27 Cal 156 (163. 164): 26 Ind App 
216 (PC). Beni Pershad Koeri v- Dudh- 
tuUh Roy. (Principles of holding over, 
ate., discusaed.) 

<’S5) 22 AIR 1935 Cal 261 (262) (DB), 

Nagendra Chandra v. Pumo Chandra. 
(Registration held necessary.) 

(’10) 37 Cal 674 (678): 6 Ihd Cas 339 
(340) (DB). Ram Chandra Singh v. Bhi- 
kambar Singh. (Principle of S. 116 
applied.) 

2a. (*76) 1 Cal 891 (398): 3 Ind App 92 (PC). 
ibnat Kooer v. Himmat Bahadur. 

9 . ('SFi S4 AIR 1937 Mad 882 (891): ILR 
(M) Mad 888: m Bid Caa 444 (FB). 
i!iiiiili<|lTnii1 V. Atbramastom. (Judgment 


4. .(’37) 24 AIR 1937 Mad 882 (891): ILR 

(1937) Mad 638: 171 Ind Cas 444 (FB). 

Arutnugham v. SubTamaniam. (Per Vara- 
dachariar, J. — Judgment of reference to 
Full Bench.) 

5. (’37) 24 AIR 1937 Mad 882 (893): ILR 

(1937) Mad 638 : 171 Ind Cas 444 (FB'. 

Arumugham v. Subromaniam. 

ISee also! ('45 ) 32 AIR 1945 Pat 162 (167): 
23 Pat 871 (DB). Shiba Prasad v. Lekhraj 
< Co. 

IKhorpoth grant — Grantee to enjoy in- 
come of property in perpetuity in lieu of 
maintenance paying Government revenue 
and road cess — is not lease.] 

(But see (’ll) 38 Cal 278 (282. 283): 9 Ind 
Cas 394 (398) (DB). J>worka Noth v. 
Dumbuirudhur Mohapatra. ] 
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sideration, the consideration in such cases being the giving up of the claim 
of maintenance.® 

A maintenance grant made before the coming into force of this Act 
‘could’ be a lease even though there was no other consideration than the 
provision of maintenance for a person entitled to demand it, as there was no 
statutory definition of a lease at that time.’^ 

Under the Central Provinces Tenancy Act, it has been held that no 
consideration is necessary for the creation of a tenancy. Hence, the grantee 
under a maintenance grant can be a tenant under that Act.® 

It would seem that ordinarily a grant for the maintenance of a person 
would be tenable for the lifetime of the grantee, though it ‘can’ be made 
hereditary by express or implied provision.^ In ‘Sonet Kooer’s case,’^® above 
referred to, the grant was held to be an ‘absolute hereditary* grant, i. e., not 
a lease at all. 

See also section 8, Note 5. 


69. Resumption of service grants. 

6. (’37) 24 AIR 1937 Mad 882 (892): ILR 
(1937) Mad 638: 171 Ind Cas 444 (FB). 
Arumugham v. Subramaniam. 

7. See (’10) 37 Cal 674 (678): 6 Ind Cas 

339 (340), Ram Chandra Singh v. Bhi- 
kambar Singh. 

(’35) 22 AIR 1935 Cal 261 (262) (DB), 

Nagendra Chandra v. Puma Chandra. 

(1900) 27 Cal 156 (163. 164): 26 Ind App 
216 (PC), Beni Pershad Koeri v. Dudhnath 
Roy. 

8. (’25) 12 AIR 1925 Nag 90 (92): 82 Ind 

Cas 190, Amarchand v, Sardar Singh. 

9. (’20) 7 AIR 1920 Cal 192 (194): 56 Ind 
Cas 803 (DB), Rajlakhi Debya v. Sarola 
Sundari. (Grant held perpetual.) 

(18) 5 AIR 1918 Mad 357 (358): 43 Ind 

Cas 654 (DB), Pedda Chikka v. SoTnba- 
sadasiva Chikka. (Where deed of grant 
is in existence the heritability or other- 
wise of the grant must be determined 
with reference to the terms of the grant 
itself.) 

<’17) 4 AIR 1917 Nag 1 (5): 46 Ind Cas 
913, Mahomed Ali v. Shujat AH. (Main- 
tenance grant is prima facie for life time 
of grantee or grantor— Use of the word, 
‘always’ or ‘for ever’ does not per se- 
create an inheritable estate — Circums- 
tances and subsequent conduct of parties 
may show that grant was perpetual or 
otherwise.) 

(’16) 3 AIR 1916 Oudh 264 (270): 35 Ind 
Cas 764. Buniyad Hussain v. Mt. Hazir- 
unnisa. 

(13) 18 Ind Cas 127 (127, 128) (Oudh). 
MuUu V. Raghubar Singh. (The mere 
fact that the object of the grant is the 
maintenance of the grantee would not 
retract from the absolute nature of the 
grant, if otherwise it gives full right to 
the grantee — ^The presumption that it is 
for a life estate prevails only when there 
.are no words making it heritable and 
transferable.) 

(*08) 7 Cal L Joiir 202 (212) (DB), Rome- 
ahar Koer v. Gobardhanlal. 

(’06) 3 Cal L Jour 521 (524) (DB). Bhaya 


—Where a grant of land is made 

Dirguj Deo v. Pande Fateh Bahadoor. 

( 05) 1 Cal L Jour 517 (521) (DB), Titu- 
ram v. Cohen. 

(’03) 26 Mad 202 (211): 30 Ind App 14 

(PC), Rajaji Bahadur v. . Parthasaradhi 
Appa Rao. (Construction of grant — Parti- 
tion by grantees made in the presence of 
Zamlndar on assumption that lands were 
held on absolute and permanent tenure— 
On construction of documents and tmder - 
circumstances of case held that it con- 
ferred an hereditary estate.) 

( 01) 25 Bom 563 (573): 28 Ind App 198 
(PC). Karim Nensey v. Heinrich. (Gifts 
or contracts expressed to be for main- 
tenance. and indefinite as regards dura- 
tion. may be shown by the acts of the 
parties or other circumstances to be in- 
tended to operate in perpetuity: but 
prima facie they are limited to the life 
either of the grantor or the grantee.) 

('82) 4 Mad 371 (372) (DB), Ramchandra 
Raju V. Pedda Bhaliar Simhulu. (Succes- 
sive enjoyment for three generations 
without interference by landlord justifies 
the presumption that original grant was 
intended to be absolute.) 

(•74) 22 Suth W R 225 (226) (DB). Rajah 
Woodoy Aditto v. Mukoond Narain 
Aditoo. 

('13) 21 Ind Cas 93 (94) (DB) (Cal). 
Secretary of State v. Rashtdul Huq, (If 
property is vested in the grantee and his 
descendants by appropriate words creat- 
ing a hereditary estate, it is .not cut down 
to a life-estate and made inalienable 
merely by a direction that certain persons 
were to be maintained.) 

ISee (1900) 27 Cal 156 (161. 162): 26 Ind 
App 216 (PC), Beni Pershad Koeri v. 
Dudhnath Roy. (Grant by zamlndar of 
village to member of his family in lieu 
of maintenance — Held, prima ^ocie 
resumable on death of grantor, when there 
are no words purporting to grant a per- 
petual Interest — At the latest, the interest 
came to an end at grantee’s death.)] 

10. (’76) 1 Cal 391 (398): 3 Ind App 92 (PC), 
■Sonet Kooer v. Himmaf Bahadur. 
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in consideration of service to be rendered by the grantee, the grant may fall 
under either of the two following classes : 

(a) It may be a grant in lieu of wages for the services to be render- 
ed. The grant of an office, the performance of whose duties is 
to be remunerated by the enjoyment of certain lands, will fall 
under this class. 


(b) It may be a grant burdened with the performance of service. 


In class (a) it is an implied condition of the grant that if the services 
are not performed or are not required the grant can be resumed. 

In class (b) ‘prima facie’ the grant is not resumable even though the 
services may not be required. But an intention that the grant is to be 
resumable when the services are not required may appear from the provisions 
of the grant. Such intention may be express or implied. For instance, if the 
whole motive and consideration for a grant is the performance of the service, 
it may be presumed that the intention was that the services ceasing, the grant 
should be resumable. But where the grant is made partly as a reward for 
past services and partly in consideration of future services to be rendered, 
the grant will be oresumed as not resumable' even though the services may 
not be required. In such a case if owing to a change in circumstances the 
services are no longer required, the grant will continue practically ireed from 
the liability of rendering the service. 

One test to see if a grant is one in lieu of wages or one burdened with 
service is whether the service to be rendered is public or private. In the 
former case, the grant will 'prima facie’ be treated as being one burdened 
with service and not one in lieu of wages. In the latter case, the grant will 
be *prima facie’ treated as one in lieu of wages and therefore resumable. 

The above principles have been laid down in a series of decisions of 
the Privy Council,^ beginning from ‘Forbes v. Mir Mahomed Taki’- which is 
also the leading decision on the subject, and have been followed by various 
decisions of the High Courts.^ It may be that the grants in some of the 
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1. *(’70) 13 Moo Ind App 438 (464. 465): 14 
Suth W R P C 28 (PC). Forbes v. Mir 
Mahomed Talei. 

{'70) 14 Moo Ind App 247 (257): 11 Beng 
L R 71 (PC). Kooldeep Narain Singh v. 
Government of India. 

(’73) 1873 Ind App Sup Vol 181 (185): 
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Sinph V. Munorttnjwn Singh. 

('06) 29 Mad 52 ( 57): 33 Ind App 46 (PC), 
Venkata Naraeimha v. Sobhanadri. 

(‘31) 18 AIR 1931 P C 157 (157): 132 Ind 
Cas 736 (PC). Lakhamgouda v. Bostoant- 
roo. 

('34) 21 AIR 1934 P C 182 (184): 13 Pat 
589: 61 Ind App 333: 150 Ind Cas 807 

(PC). Kamakhya Narain Singh v. Abhi- 
man Singh. (Sanad for reciting Sri 
Bhagwat.) 

[See (1857-59) 7 Moo Ind App 128 (132. 
133. 142): 4 Suth W R P C 121 (PC). 

D. R. R. Bommarauze v. P. Venkatadry 
rifaidoo. (Amaram grants, in the absence 
^•'Of all evidence to the contrary are 
^ taafimable grants.)! 

jU.*(!10). W Moo Ind App 438 (464. 465): 14 
. B P C 28 (PC). 

8. ('48) 36 AIR 1948 Cal 208 (209). Radha 


Gobind Jeu v. Shyam Ray Jeu. 
[Resumption of — Grant burdened with 
service — UnioiJlingness or inability to 
perform service -Grant not resumable in 
absence of term in ogreement of grant to 
that effect.] 

(•49) 36 AIR 1949 Pat 85 (89): 27 Pat 

313 (DB). Padamloehan Mahapalra v. 

Bwdhram Christian. 

(Grants burdened with service of personal 
nature — prima facie not resumable- ) 

(’36) 23 AIR 1936 Mad 831 (833. 834): 168 
Ind Cas 498 (DB). Sobhanadri Apparao 
Bahadur v. M. Ramudu. (Primary bur- 
den is on zamindar to prove that the land 
is resumable — Grantee spending money 
over improvements and converting dry 
lands Into wet lands — Enjoyment of that 
land since 1871— Even on default in ser- 
vice. land not resumed — Land held not 
resumable.) 

(’33 ) 20 AIR 1933 Bom 377 (378): 146 Ind 
Cas 329 (DB). Safcharam v. Poornanand 
Saraswati Swami. 

t(’30) 17 AIR 1930 Mad 755 (759): 127 Ind 
Cas 231 (FB). Alakh Narayana v. Appala- 
swami. (Where a zamindar wants to 
resume lands granted before the perma- 
nent settlement and held by the grantees 
from father to son and alienated without 
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decisions were not leases in the strict sense of the term and included a grant 
of an interest in the fee simple of the property/* In such cases, the grants 
might come under the category of revocable grants. But the above princ^i- 
ples are equally applicable whether the grant is a leave or a revocable gift."^ 


question the onus is heavily on the zamin- 
dar to nrove that grant was one in lieu 


of wages resumable at will.l 
(•23) 10 AIR 1923 Mad 572 (573. 574): 72 
Ind Cas 627 (DB). Ramasami Pattar v. 
Lakshini Varessiar. (Lands granted on 
condition of rendering Kazhagam service 
in the temple — Held that the grant was 
not a service grant liable to be resumed 
— Burden of proving a resumable tenure 
is on the grantor.) 

•f(’18> 5 AIR 1918 Bom 115 (116): 43 Bom 
37: 47 Ind Cas 330. Chandrappa v. Bhima. 
(Burden of proof is on grantor seeking 
resumption to show that the grant is 
resumable.) 

t(’17) 4 AIR 1917 Mad 918 (920. 921): 33 
Ind Cas 901 (SB), Kamaravutu Mrutyn- 

jayadu v. Rajah of Pittapuram. 

(’16) 3 AIR 1916 Bom 197 (197): 35 Ind 

Cas 860 (DB). Boslingappo v. Chandrappa. 
(Grant deed not produced — Evidence 
merely showing that grant was for ser- 
vices — Land is presumed to be not resum- 
able — Burden of proving that the land is 
resumable lies on the party seeking to 
resume. ) 

(’16) 3 AIR 1916 Mad 249 (260): 29 Ind 
Cas 365 (DB). Maharaja of Jaipur v. 
Ruemani Paattamahadevi. 

(■14) 1 AIR 1914 Cal 595 (596): 23 Ind 
Cas 300 (DB). Jogendra Narain v. Ram- 
chandra- Adhifcari. 

<’14) 1 AIR 1914 Mad 669 (670, 671): 21 

Ind Cas 833 (DB), Bheema Kesari v. 

Sandi Prahaladha. 

(’13) 20 Ind Cas 69 (70) (DB) (Cal), 

Mahadeo Lai v. Katanand Singh. 

(■12) 12 Ind Cas 487 (490. 491) (DB) 

(Mad). Vadisapu Appanddora v. Vyri- 
cherla Veerabhadraraju. (A tenure has 
to be decided upon the evidence in each 
case — A gi-antee must show that a grant 
subsequent to the permanent settlement 
to which services personal as opposed to 
public are attached is not resumable.) 

(■07) 34 Cal 753 (782): 5 Cal L Jour 583 
(DB), BrojanaOi Bose v. Durga Prosad. 
(’04) 27 Mad 202 (204, 205). They yon Nair 
v. Zamorin of Calicut. (An Adimayavana 
tenure in Malabar is a permanent tenure 
and when lands are granted in that tenure 
for past services, they are not resumable.) 
(’03) 26 Mad 403 (408. 409) (DB). 5obha- 
nodri Appa v. Venkta Narsimha Appa. 
(Mokhassadars holding a permanent 
tenure subject to a burden of service — 
Grantor held only entitled to insist upon 
performance of the services but not 
entitled to dispense with the services and 
resume the land.) 

('98) 22 Bom 422 (426. 428) (DB). Bhimo- 
paiya v. Rotnehandro. 

('96) 1896 Bom P J 355 (355. 356. 358. 


359) (DB). LoJeshmon v. Narayanrao. 
(Nothing in the grant showing that con- 
tinued performance of service was a con- 
dition precedent to the continuance of 
lands — Held that cessation of service did 
not necessarily involve forfeiture of the 
inam land.) 

(’85) 8 Mad 72 (74) (DB), Lofcshmi v. 
Chendri. (A grant may be hereditary 
but. nevertheless, resumable if the grantor 
is at liberty to dispense with the services 
of which the performance is the condition 
of the tenure — In such a case the holder 
cannot be ejected before a reasonable 
notice to surrender the land has been 
given.) 

(’84) 7 Mad 268 (271) (DB), Sanniyasi 

Razu V. Zamindar of Salur. (A zamindar 
is prtma facie entitled to resume lands 
granted subject to a quit rent to tenants 
on condition of their rendering services 
when those services are dispensed with.) 
(’66) Beng L R Sup Vol 559 (566): 6 Suth 
W R 199 (FB), Kooldeep Noroin Singh v. 
Mohodeo Singh. 

(’04) 28 Bom 305 (309): 6 Bom L R 364 
(DB). Lafchom Gauda v. Keshav Annojt. 
( 27) 14 AIR 1927 Cal 561 (562): 103 Ind 
Cas 542 (DB), Safi Prasad v. Mahesh 
Bhunia. 

(’29) 117 Ind Cas 848 (849) (DB) (Cal). 
Official Receiver, Calcutta v. Kamdar AH. 
(Held, it was a grant burdened with ser- 
vices and not one in lieu of wages.) 

(’95) 22 Cal 938 (941) (DB). Radha 

Pershad Singh v. Budhu Dashad. 

(’15) 2 AIR 1915 Mad 606 (607. 608): 26 
Ind Cas 78 (DB), K. Mrutyunjayudu v. 
Suryararf. 

('14) 1 AIR 1914 Mad 564 (567): 37 Mad 
1: 7 Ind Cas 202. (DB), Rajah of Venkata- 
giri V. Mukku Narsaya. 

4. As seen in Note 6 an interest in the fee 

4 

simple is inconsistent with a lease. 

5. (’99) 23 Bom 602 (607): 1 Bom L R 61 
(DB). Komaryowda v. Bhimaji. 

(See also (’23) 10 AIR 1923 Nag 163 (163): 
67 Ind Cas 305. Bed Prasad v. Kangalu. 
(muafl khirati tenant may be exempt 
from paying rent for services to be render- 
ed to the malguzar or for services to be 
rendered to the village. 'The distinction 
between the two classes is clear. A man 
may be entitled to hold certain land free 
of rent as long as he performs certain 
services, both tenure and exemption being 
dependent on the services and ending with 
them. This is one class. In the other, 
persons are entitled to hold land...,as 
tenants with an added condition that they 
shall pay no rent so long as they perform 
certain services, the exemption but not tne 
tenure being dependent on the services and 
ending with them.)] 



LEASE DEFINED 


[ S 105 N 69 - 70 ] 1703 


jjencc, where a lease is granted *in consideration of services to be 
Tendered by the lessee, i. e., in lieu of wages for such services, the lease will 
be presumed to be subject to the condition that on failure of the lessee to 
render the service the lease can be determined by the lessor. The cases cited 
below fall under this principle.^ See alsonhe undermentioned decision. 

It may be noted that a lease in lieu of service will be a valid lease 
though a definite period is not fixed in advance for the duration of the lease. 
As seen in Note 25, the fixing of such period is not nece^ary for a lease. It 
will also be noted that service is a valid form of rent under the section. 

70. Damages for use and occupation. — A claim for damages for use 

and occupation arises under the following circumstances— . , , 

(1) the defendant must be in possession of the plaintiffs immovable 

property;^ 

(2) the possession of the defendant must be with the permission of 
the plaintiff; and 

(3) there must be ‘no’ relationship of landlord and tenant between 

the parties.^ 


4 


6. (’20) 7 AIR 1920 Mad 885 ( 887. 888): 42 
Mad 673: 51 Ind Cas 366 (DB). Secretory 
of State V. Ciilam Mohboob Khan. (Grant 
for charitable purpose with condition of 
fieowice oannot be x'esumed so long as 
services are performed^Temporary aliena* 
tion of endowed property is not a suffi- 
cient grotind.) 

(■20) 7 AIR 1920 Pat 425 (426): 57 Ind 
Cas 41, Rameshtoar Singh v. Bhagwat 
Manjhi. (Neither duration nor devolution 
from father to son can in such cases 
create a permanent tenure so as to prevent 
landlord from resuming on cessation of 


service.) 

(■19) 6 AIR 1919 Bom 45 (47): 52 Ind Cas 
770 (DB), Yotnunabai v- Lapmanna. (Grant 
partly for past and partly for future ser- 
vice is resumable on wilful default.) 

(’05) 2 Cal L Jour 403 ( 406) (DB), Ansar 
Alt Jcmariar v. C. E. Grey- (The tenant 
is liable to be ejected even without a 
notice to quit.) 

(■19) 6 AIR 1919 Cal 1057 (1058): 45 Ind 
Cas 611 (DB), Sanchiram De Behari v. 
Haro Priyo. (Services to be performed at 
the time of marriages in the landlord's 

house.) , , ^ 

(•17) 4 AIR 1917 Cal 116 (117): 40 Ind 

Cas 348 (DB), Ramnath Sil v. Sibo Sun- 
dori. (Barber.) 

\See (’93) 16 Mad 97 (97) (DB). Afhokutfi 
V Covlnda. (Licensee allowed to occupy 
certain house site in a village on the 
condition of his doing certain work (black- 
smith’s work) Is liable to be evicted on 
his ceasing to do that work, without notice 


to quit.) 1 

Also see Section 111. Note 22. 

7. (’08) 7 Cal L Jour 90 (93) (DB), Syed 
Mahammad Khan v. Maharaja Nam 
Waraln. (A docxunent ptirported to con- 
vey certoln village to a person ’’sublet 
to felthful service.” There were no other 
words in the document making the grant 
dMeendlble to the hejrs or other descen- 
Of the grentee — Held, the words 


“subject to faithful service” clearly con- 
veyed the idea of a grant for the life of 
the grantee only. Such a grant was there- 
fore resumable on the death of the 
grantee.) 

S. 105— NOTE 70 

1. A claim for refit may be tenable notwitn- 
standing that the tenant has not been in 
actual possession of the land. The 
reason is that a claim for rent is based on 
the contract of tenancy. See 8 Cal 118 
which shows this. In that case, the tenant 
was held to be liable for rent for the 
whole of the demised land, although he 
was not in possession of a substantial 
portion of it. 'This shows that want of 
actual possession is not necessarily and 
always a ground for refusing to pass a 
decree for rent. But a claun for use and 
occupation will necessarily fail if there 
is no possession. 

2. ('44) 31 AIR 1944 All 221 (222) ILR (1944) 

All 346 (DB). Pyarelal v. Ram Sarup. 
(Usufructuary mortgage — Mortgagor exe- 

cuting Kabuliat in favour of mortaga^ee 
and continuing in possession— Held, as no 
written lease was executed relation of 
lessor and leasee was not brought into 
existence; nevertheless possession of 

mortgagor was permissive and he was 

liable for compensation for use and occu- 
pation.) 

(’15) 2 AIR 1915 Low Bur 47 (48, 49): 8 
Low Bur Rul 270: 30 Ind Cas 753. Maung 
Po Shin v. Mohamed Thambi. 

(•99) 26 Cal 739 (744) (DB). Assanullah 

V. Mohini Mohan. (Tenant occupying 
excess land— Liability for rent or for use 
and occupation — In absence of contract, 
no liability for rent— No liability for use 
and occupation also where under the law. 
the excess area forms part of the original 
tenure.) 

(But see (’ll) 12 Ind Cas 428 (429) (Mad). 
Chlnna Jogaya v. Vcrupofi. (A suit for 
damages for uae and occupation will lie 
only where there Is real or implied tenancy 
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In such cases the ‘law’ implies^ a contract for the payment of compen- 
sation for use and occupation, although there may be no actual contract. But 
the circumstances must not be inconsistent with the raising of such a contract 
by implication. For instance, if there is an ‘express’ contract providing for 
a certain amount of consideration to be paid in return for the use of one’s 
immovable property, the implied contract under the law cannot arise, 
although the relationship between the parties may not amount to that of 
landlord and tenant. Similarly, if the permission is intended to be ‘gratis’,, 
there can be no right to any damages for use and occupation. 

Where A has granted a lease of his immovable property to B, A cannot 
sue C, a ‘third’ person who may be actually in possession for damages for use 
and occupation.^ The reason is that his occupation cannot be with the ‘per- 
mission’ of A. A mere demand of rent from the person in possession will not 
make his possession permissive so as to make him liable for damages for use 
and occupation.® 

A lessee holding over after the expiry of his lease without the assent 
of the landlord will not be liable for damages for use and occupation because 
his continuing in possession is not with the ‘permission’ of the landlord. 
(See Note 40.) 


Where a person enters into possession under an agreement for the 
^ant of a lease and the lease is not actually granted, he will be liable for 
damages for use and occupation.® (See Note 4.) So also a person in posses- 
sion under a void lease will be liable for damages for use and occupation.’^ 

A trespasser/ i. e., one who occupies land without the owner’s permis- 
sion ^snd without any right cannot be sued for damages for ‘use and occupa- 
tion. He will be liable for ‘mesne profits.’ But the owner can ‘waive’ the 
trespass and claim compensation for use and occupation.® The position in 


under the plaintiff— Submitted that the 
observation is not correct — The same 
criticism applies to observations in 27 Cal 
239 (242) also.)! 

ISee however (’25) 12 AIR 1925 Pat 517 
(520): 88 Ind Cas 959 (DB). Ram Gobind 
Siriph V. Shashi Sekhar Prasad. (In 
general where the relationship of landlord 
and tenant exists, without any arrange* 
ment for the payment of rent properly so 
called, there is always an implied promise 
on the part of the tenant to compensate 
the landlord for use and occupation of the 
premises. The relationship has been some 
times called in English law a quasi tenancy 
and that law always implies a contract 
or promise by the occupier to pay the 
landlord a reasonable sum for use and 
occupation. In Bengal and Behar the 
conditions are special and the law implies 

a contract to pay not compensation but 
rent.)! 

3. CIO) 6 Ind Cas 766 (769) (DB) (Mad), 
Chengiah v. Thimma Nayanim. (Art. 115 , 
Limitation Act, applies to suit for use and 
occupation.) 

4. ( 92) 16 Bom 568 (576), Ragoonathdas v. 

Morarji Jutha. (Lease to one partner 

Suit against other partners not maintain- 
able.) 

C13) 7 Low Bur Rul 42 (43. 44): 21 Ind 
Cas 3 (4). J. D. Pappademetrion v. Rose 
HalUday. (Do.) 

CIO) 7 Ind Cas 492 (493) (DB) (Cal), 
Kanai Lai v. Nitai Chand. (Person in- 


ducted on land by sub-lessee continuing in 
possession after termination of lease and 
sub-lease — No consent of lessor — ^Lessor 
cannot sue for use and occupation.) 

5. C82) 6 Bom 79 (82) (DB), Kalidos v. 
Vallabhdas. 

6. C12) 15 Ind Cas 432 ( 432) (Mad). In re 
Kaya RamJcrishnamma. 

7. C69) 12 Suth W R 289 ( 290) (DB). Puroma 
Soonduree v. Prollad Chunder. 

C38 ) 25 AIR 1938 Mad 746 (748): 182 Tnd 
Cas 299, Md. Rowther v. Tinnevellp 
Municipality. 

('30) 17 AIR 1930 Lah 915 (916): 129 Ind 
Cas 30. Jatoari Mat v. Jagan NtUh. 
(Lease deed inadmissible In evidence— 
Rent fixed in deed can be recovered as 
damages for use and occupation.) 

C12) 36 Bom 500 (503): 15 Ind Cas 839 
(831) (DB), Ramchandra v. Tamo Rapho. 
(’06) 9 Oudh Cas 296 (300) (DB). Mt. Raj 
Kuar V. Nabi Baksh. 

tC09) 31 All 276 (278): 2 Ind Cas 211 
(212) (FB), iSheo Karan Singh v. Porbhu 
Narain. 

\See also (’92) 14 All 176 (178); 1892 All 
W N 25 (DB), Gaya Prasad v. Boij Nath. 
(Assignee of lease — Assignment invalid for 
want of registration — Assignee liable for 
damages for use and occupation.)] 

Also see Note 19, S. 107 Note 7 and S. 108 
(i) Note 12. 

8. C83) 9 Cal 908 (913, 914): 13 Cal L R 69 
(DB), Sumomoyee v. Denonath. 
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such cases is this. The cause of action against a trespasser is based on ‘tort^ 
not on ‘contract.* An action for compensation for use and occupation 
is treated as based on ‘contract/ as the ‘law* implies such a contract, where 
the possession of the defendant is with the permission of the plaintiff. Even 
where such possession is not with the plaintiff’s permission, it is open to him 
under the law to waive the tort or the wrong committed against him and sue, 
as if there was a permission, so that the action would be based on an implied 
contract as above explained. But the fact that he does so will not create a 
‘tenancy’ between the parties, and a suit for possession against the occupant 
will not be barred by his having adopted the above procedure,® 

The above discussion shows that it is only a ‘licensee’ that may be 
liable for damages for use and occupation, and neither a tenant nor a tres- 
passer. 


Suppose, a suit for ‘rent* is brought ageinst a person in possession of 
one’s property, but the alleged tenancy is not established. In such a case, 
can the suit be converted into one for damages for ‘use and occupation?’ On 
this question the decisions are not uniform.^® It is clear that the causes of 
action for a suit for rent and a suit for damages for use and occupation are 
different. The former is based on the ‘existence’ of a tenancy, while the 
latter is based on the ‘absence’ of a tenancy. The question, whether amend- 
ment of the suit should be allowed in such cases, falls within the province of 
the Civil Procedure Code. For a consideration of the principles applying to 
such matters, reference may be made to the Notes on O. 6 R. 17 of the A.I.R. 
Commentaries on the Code of Civil Procedure, 4th (1944) Edition. 

71. Determination of lease. — Section 111 provides for the modes in 
which a lease can be determined. Mere non-payment of rent for however 
long a time will not put an end to the relationship of landlord and tenant 


9. (’15) 2 AIR 1915 Cal 494 (496): 21 Ind 
Cas 197 (DB), Raj Krishna Rtidra v. Fakir 
Dome. 

[But see (’83) 9 Cal 908 ( 913. 914): 13 Cal 
L R 69 (DB). Sumomoi/ee v. Denonath. 
(In this case, It was remarked that as the 
plaintiff had elected to waive the trespass 
and treat the defendants as tenants a 
decree for ejectment cannot be passed In 
plaintiff's favour, as the tenancy could be 
determined only by a proper notice to 
quit— It is submitted that this view is not 
correct— The election of the plaintiff in 
such cases cannot create a tenancy — It can 
only change the suit from being one based 
on tort Into one based on contract)) 


10 . 


(’44) 31 AIR 1944 Sind 49 (49): ILR (1943) 
Kar 382: 211 Ind Cas 535 (DB). Haji 

Mahomed v. Hyderabad (Sind) Munici- 
pality. 

[When a plaintiff sues for rent only and 
he fails to establish hia tenancy, he can- 
not be. allowed damages for use and occu- 
pation in the absence of any claim on 
that basis, since, when In a plaint a relief 
is based on contract, a remedy based on 
tort should not be allowed. ] 

(1943) 1943 Mag L Jour 148 (152). Cutab- 
chaitd V. Himat Khetelngh. 

allowM-l 

V42)^.a9t,AIB 1942 Pat 86 ( 87 ): 196 Xnd 

Caa 650. Rirpa Sanker v. Janiei Prosed. 


(Compensation for use and occupation 
cannot be awarded in a suit based upon 
an alleged contract of tenancy where 
plaintiff fails to prove the contract and 
has made no alternative prayer.) 

(’ll) 11 Ind Cas 863 (864) (Low Bur). 
O'Leary v. Maung On Going. (Claim 
must be specifically laid for rent and. in 
the alternative, for use and occupation. 
Where the claim Is for rent only, no 
damages will be decreed for use and 
occupation.) 

(’83) 9 Cal 908 (913. 914): 13 Cal L R 69 
(DB). Sumomoyee v. Denonath. (Amend- 
ment allowed.) 

( 09) 12 Oudh Cas 140 (142): 2 Ind Cas 
920 ( 921) (DB), Udit Narayan Singh v. 
Rampal Sinpb. (Do.) 

(’28) 15 AIR 1928 Nag 27 ( 29): 23 Nag 

L R 152; 105 Ind Cas 43, Tribeniprasad v. 
Ramdos. (Do.) 

(’15) 2 AIR 1915 Low Bur 47 (49): 8 Low 
Bur Rul 270; 30 Ind Cas 753. Maung Po 
Shin V. Mohamed Thambi. (Do.) 

(1900 ) 27 Cal 239 (242) (DB). Rachhea v. 
Upendra Chandra. (Amendment refused.) 
(’95) 22 Cal 752 (756) (DB), Surendra 

Naratn v. fihai Lai Thakur. (Do.) 

(’12) 17 Ind Cas 646 ( 646) (DB) (Cal). 
BhiJehi Koeri v. Ram Khelawan. (Do.) 
(’27) 14 AIR 1927 Mad 182 (183): 99 Ind 

Cas 977, Veerabhadra v. Vythinathastoami. 
(Do.) 
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between the parties.' (See also Note 79.) Under S 109 of the Evidence 
Act, where it^s established that the relationsWp of landlord and tenant exist- 
ed between the parties at a certain time, the burden of proving that the 
relationship has since ceased is on the party affirming the same. 

A clause in a lease entitling the lessor to re-enter on breach of certam 
conditions will not entitle him to re-enter ‘by force.’" Even a licence by the 
lessee to the lessor to eject him without process of law would be void and 
would be no answer to a charge of forcible entry. Such a licence would be 
contrary to public policy as being likely to lead to a breach of the public 

peace. ^ 

72. Heritability of lease. — A lease is ‘prima facie’ a heritable right.'^ 
Section 111 shows that the death of the lessee will not necessarily terminate 
a lease. This is in keeping with the nature of a lease as an ‘interest’ in 
immovable property and not merely a ‘personal’ right of the grantee. Hence, 
on the death of a tenant for a term of years, his interest will survive to his 
legal representatives.^ Even where a lease is not for a fixed term of years, 
it is a heritable right.^ Thus, a lease from month to month is a heritable 
interest.^ 


mad Budha v. Chulam Qadir. 

(■29) 16 AIR 1929 Nag 23 ( 26): 110 Ind 
Cas 487, Biju Bapu v. Munnalal. 

(’21) 8 AIR 1921 Cal 453 (454): 63 Ind Cas 
109 (DB). Jyoti Prosad v. Dowrath. (The 
fact of a son inheriting a tenancy from his 
father and paying rent to the landlord 
held had not the effect of creating a new 
tenancy in favour of the son, even though 
the son inherited after the passing of the 
Transfer of Property Act.) 

(’27) 14 AIR 1927 Lah 423 (423): 101 Ind 
Cas 166. Bhola Nath v. Mahomed. (Heirs 
and legal representatives are liable for the 
rent.) 

I5ee also (’22 9 AIR 1922 Bom 45 (46): 46 
Bom 816: 67 Ind Cas 230 (DB). Chandmal 
V. Vishvanath. (Lease to lessee putro 
poutTodi sanfati — Death of lessee before 
expiry of lease — Lease would descend to 
his heir and is not resumable by grantor.)] 


S. 105— NOTE 71 

1. +(’81) 3 Mad 118 (120) (DB). Tiruchuma 
Pcrumal Nadan v. Sangruuien. (Non- 
payment of rent for twelve years.) 

•(■79) 4 Cal 314 (317. 318); 3 Cal L R 119 
(DB), Runpo Lall v. Abdul Cujfoor. 

(’12) 16 Ind Cas 911 (913. 914) (DB) (Cal). 
Raj Kumar Roy v. AHmaddi. 

(’04) 14 Mad L Jour 477 (478. 479) (DB). 
Jagannatha v. Muthia Piltai. 

(’28) 15 AIR 1928 Lah 937 (938): 113 Ind 
Cas 543. Ralut v. Bodh Raj. 

(’07) 6 Cal L Jour 72 (73. 74) (DB). Bama 
Charan v. Administrator General of Ben- 
gal. (Non-payment of rent for about fifty 
years.) 

(’08) 7 Cal L Jour 202 (214) (DB). Moham- 
mad Amir V. Kedar Nath. 

2. (’81) 3 Mad 118 (120) (DB). Tiruchuma v. 
Sanguvien. 

t(’79) 4 Cal 314 (317. 318) (DB). Rango 
Lall V. Abdul CuffooT. 

3. (’12) 15 Oudh Cas 295 (300); 15 Ind Cas 
857 (859). Habibullah v. Surji. (If the 
lessee resisted the exercise of the right 
the lessor’s only remedy is to ejectment.) 
Also see S. Ill, Note 18. 

4. (’12) 15 Oudh Cas 295 (300): 15 Ind Cas 
857 (859). Habibullah v. Surji. 

S. 105— NOTE 72 

1. (1846) 3 Moo Ind App 261 (275. 276); 6 
Suth W R P C 48 (PC). Maharoja Tej 

Chand v. Sri Kanth Chose. (A lease for 
a term (or in perpetuity) confers a heri- 
table right.) 

(1851) 4 Moo Ind App 321 (333): 7 Suth 
W R P C 15 (P C). Raja Burdakanth Roy 
V. Aluk Munjoore. (Suit for damages 
for ouster of representatives of lessees 
before expiry of term Is maintainable.) 
t(*28) IS AIR 1928 Lah 937 (938): 113 Ind 
Cas 543. Ralia v. Bodh Raj. (Even a lease 
not for fixed period is heritable.) 

(’28) 112 Ind Cas 651 (652) (Lah). Muham- 


2. (’90) 17 Cal 686 (687. 688): 5 Sar 497 

(P C). Goblnd Lai v. Hemendra. 

•(1846) 3 Moo Ind Anp 261 (275. 276): 6 
Suth W R P C 48 (PC). Maharaja Tej 
Chand v. Sri Kanth Chose. 

(’15) 2 AIR 1915 Cal 154 (154): 25 Ind 

Cas 530 (DB). Khitish Chunder v. Bhifcon. 
(3 Moo Ind App 261 (PC) followed.) 

(’29) 16 AIR 1929 Nag 23 (26): 110 Ind 

Cas 487, Biju Bapu v. Munna Ltl. 

(’71) 16 Suth W R 147 (147) (DB), Shaikh 
Dannoollah v. Amanutoolah. 

Also see S. Ill, Note 6. 

3. (’28) 15 AIR 1928 Lah 937 (938): 113 Ind 
Cas 543. Ralia v. Bodh Raj. 

4. (’40) 27 AIR 1940 Cal 89 (91): I L R (1939) 

2 Cal 254: 186 I. C. 625. Anvarati v. 

Jaminilal. 

t(’37) 24 AIR 1937 Nag 321 (322): I L R 
(1937) Nag 406: 172 Ind Cas 543. Aajib 

Husain v. Nawab Yanuskhan. 

( 28) 112 Ind Cas 651 (652. 653) (Lah). 

Mohomed Budha v. Ghulam Qadir. 

Also see S. 106. Note 17. 
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But the above does not mean that a lease must ‘always’ be heritable.® 
Thus, a lease for the life of the grantee is a valid lease under the law and such 
a lease will obviously terminate on the death of the lessee. '® Similarly, a 
tenancy at will is regarded as not being a heritable interest.® (See Note 32.) 

such cases the intention of the parties may be presumed to be that the 
interest is to last only till the lessee’s death. 

The question whether there is sufficient reason to hold that a lease 
confers only an interest to last during the lifetime of the grantee depends on 
the facts and circumstances of each case."^ Thus, where a village was con- 
veyed “subject to faithful service,” it was held that, in the absence of words 
showing an intention to make the grant hereditary, it must be held to be one 
ceasing on the death of the grantee.® The fact that the lease has been granted 
for a residential or building purpose is generally regarded as indicating an 
intention to confer a hereditary interest.** The term “mokarari” by itself 
does not show that a lease is a hereditary one.^** (For further information 
see Note 47.) 

There is one general rule of construction of grants which has to be 
referred to here. This rule was enunciated by the Privy Council in 
*Lakhraj Roy v. Kunhya Singh’*^ as follows : 

“K a grant be made to a man for an indefinite period, it enures, gene- 
rally speaking, for his lifetime, and passes no interest to his heirs, unless 
there are some words showing an intention to grant a hereditary interest. 
That rule of construction does not apply if the term for which the grant is 
made is fixed or can be definitely ascertained.” 

On the above rule of construction, if a lease is granted for an indefinite 
period, i. e., where the intention of the lessor is that the lease is to go on for 
an indefinite period, the lease will generally be regarded as conferring only 
a life-interest on the lessee, unless there is sufficient reason to suppose that 
a hereditary interest was granted.^* 

5. (’10) 37 Cal 377 (381): 5 Ind Cas 500 (501. 

502) (DB). Kishori Lai Roy v. Knshmi 
Komini. 

5a. ('43) 30 AIR 1043 Bom 148 (149): 207 Ind 
Cas 62 (DB). Donkangauda v. Reuonshid- 
appa. (The fact that lessee's Interest is 
made transferable does not mean that it 
is heritable.) 

6. (’40 ) 27 AIR 1940 Cal 89 (91): I L R (1939) 

2 Cal 254: 186 I. C. 625. Anwarali v. 

Jaminilal. (A tenancy at will is deter- 
mined by the death of either the tenant 
or the landlord.) 

(1900) 10 Mad L Jour 201 (202) (DB), 

Chemminlan v. Udaya Varma. (James v. 

Dean, 8 R R 185. followed.) 

Also see Note 32. 

7. (’16) 3 AIR 1916 'Cal 358 (358): 44 Cal 

403 : 33 Ind Caa 899 (DB). Aklu v. Emman. 

• (The fact that the area * occupied by the 
brother of the original lessee after original 
•( lessee’s death is different from that in- 
cluded in the original lease and the fact 
(hat the rent was different from that which 
^tv -waa K>ecl&ed in the lease, held led to the 
conclusion that the holding was not a 
heritable one.) 

(*08) 7 Cal D Jour 90 (03) (DB). Syed 

^ JKofummod Khan v. MahanSa Nam 
Naredn. 


9. (’12) 15 Ind Cas 137 (138) (DB) (Cal), 

Hari Lai v. Rup Munjori. 

(’32) 19 AIR 1932 Cal 215 (216): 136 I. C. 
607, Digambar Das v- Bepin Behari. 

•(’10) 37 Cal 377 (382): 5 Ind Cas 500 

(501. 502) (DB). Kishori Lai v. Krishna 

Kamini. 

See also cases under Note 48. 

10. (’88) 15 Cal 342 (344): 5 Sar 128 (PC). 

Permesioar Pertab v. Padmanand. 

[See however (’26) 13 AIR 1926 Cal 993 
(994): 53 Cal 816: 98 I. C. 173 (DB). 

Panchttbala v. Jotindra. (The words in a 
mokurari tenure that the lessee will con- 
tinue to enioy and possess by residing 
through sons, grandsons. etc. (putra 
poutradl krame) create a hereditary 
tenure.) 

11. (’77) 3 Cal 210 (212): 4 Ind App 223 (PC). 
Also see S. 8. Note 7. 

12. (’82) 8 Cal 664 (673): 9 Ind App 33 (PC). 
Bilasmoni Dasi v. Raja. 

(’12) 15 Ind Cas 137 (137. 138) (DB) 

(Cat). Hari Lai v. Rup Manjori. 
t(’18) 5 AIR 1918 Cal 823 (824): 41 Ind Cas 
227 (DB), Jagadish Chandra v. Biswes- 
toari Debya. 

(’30) 17 AIR 1930 Mad 434 (436. 437): 125 
Ind Cas 242, Saldanha v. R. C. Church, 
Mermajal. 
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But as the Privy Council themselves have pointed out in the 
nuoted above the rule of construction referred to by them will not aPP^» 
rhere the te^m for which the lease has been granted, is fixed or can be 
definitely ascertained. On this principle it was held in the above case by 
the Priv^y Council that, where the intention of the ^antor 
interest which is to last as long as his own interest m the property, the period 
of the lease is capable of ascertainment by reference to such mterest and 
hence, in such a case, the abovementioned rule, making the grant only a 

‘life-ertate,’ does not apply. 

The decision of the Privy Council in the above case shows that the 
period, for which a grant has been made, may be regarded as capable ot being 
definitely ascertained, even though on the date of the grant the exact dura- 
tion for which the grant will, continue is not certain, provided that it wiU 
‘become’ certain at a future date on the happening of a certain event. Thus, 
in the above decision the grant was intended to continue so long as the 
grantor’s own interest in the property lasted. But the grantor s interest m 
the property was of such a nature that on the date of the grant, it could not be 
definitely foretold how long it would continue. Because, the grantors 
interest was a lease from the Government, which (though hereditary and 
allowed to go on indefinitely) was liable to be terminated at any time by the 
Government. Nevertheless, it was held by the Privy Council that the term, 
for which the grant (by the lessee from the Government) was made, was 
capable of being definitely ascertained by reference to the interest, which the 
grantor himself had in the property. Evidently, their Lordships intended 
to lay down that the rule as to the construction of grants for an indefinite 
period will not apply where the parties have shown their intention that the 
grant is to continue in force up to a certain limit of time, although such limit 
is not fixed absolutely but is made to depend on the happening of some 
collateral’ event in the future. 


It may be noted that, though the lease in favour of the ‘grantor,* in 
the above decision of the Privy Council, was liable to be terminated by the 
‘lessor’ (the Government) at any time, it was regarded as a heritable and 
transferable interest. This shows that even a lease, which is to go on 
‘indefinitely’ subject to the liability of being terminated at any time by the 
parties, is to be regarded as a lease under which a ‘term is fixed,* so as to 
make such interest a heritable one and not merely a life-mterest. 

Even where a lease is not heritable, if the tenant’s heir continues in 
possession after the tenant’s death and the landlord acknowledges the heir as 
his tenant, a new tenancy may arise by implication.^”* (See Note 38.) 

Incidentally, it may be noted that the view of the Privy Council in the 
decision referred to above as to the question when the term of a lease can be 
said to be definitely ascertainable is exactly similar to the meaning of the 
words “certain time’’ in this section as explained in Note 25. 

73. Construction of leases. — See Section 8 Note 20. 


74. Escheat and reversion — ^Distinction. — See Note 6. 


75. Zamindari and ryotwari lands — Tenants of. — The relationship 
between a ‘zamindar’ and his ryot is not that of a landlord and tenant in the 
strict sense of the term, though in common practice the terminology of the 


t(’36) 164 Ind Cas 837 (839. 840) (Cal). 

Chandi Charon v. Ashutosh Lahiri. (This 
rule of construction, however, does not 
apply if the period for which the grant 
is made can be definitely ascertained from 
the other terms of the instrument.) 

13. See also ('29) 16 AIR 1929 Nag 23 (25): 


110 Ind Cas 487. Biju Bapu v. Munnalat. 
(This case was decided on the same 
principle. ) 

14. ('27) 14 AIR 1927 Cal 234 (235): 99 Ind 
Cas 910 (DB). Pramatha Nath v. Rajah 
Bejoy Singh. 
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law of landlord and tenant is loosely applied to such relationship. ^ The 
reason is that the ryot’s right to ‘possession’ of the land is ordinarily not one 
‘derived’ from the zamindar, so that there is no ‘transfer’ of the right of 
possession in such cases.^ Hence, if such a ryot sets up permanent occupancy 
rights, the ordinary presumption applicable to cases of landlord and tenant 
that a tenancy of agricultural land is presumed to be one from year to year, 
until the contrary is established (so that the burden of proof is on the tenant 
to establish his claim to a permanent right) does not apply.® But ‘ryotwari’ 
pattadars are entitled to the actual possession of the land and the right of a 
tenant holding under them is only a ‘derivative’ right, i. e., there is a ‘trans- 
fer’ of such right by the ryotwari pattadar in such cases. The relationship 
of landlord and tenant exists in such cases, and the above-mentioned pre- 
sumption will apply to them.^ 

76 . Zuripeshgi lease. — See Section 58, Note 36. 

77 . Kanom leases. — See Section 58, Note 37. 

78 . Landlord and tenant — Adverse possession. — See Notes 79 to 84. 

79 . Nature of tenant’s possession during tenancy — Adverse possession. 
—It is a fundamental principle that a person who is in possession of immov- 
able property by virtue of a lawful title cannot deny such title and assert that 
his possession is hostile to the title of another person.^ Hence, during the 
continuance of a tenancy the tenant’s possession cannot be adverse to the 
landlord.^ Mere denial of the landlord’s title or assertion of a superior 

lessee, unless it is used in opposition to 
landlord.) I 

ISee however (’07) 30 Mad 155 (157): 17 
Mad L Jour 64 (DB), BodcUi Coddeppa v. 
The Maharaja of Vizianaaaram. (In this 
case it was held that zamindar has a 
reversionary interest in the land.)) 

3. (*97) 20 Mad 299 ( 302): 7 Mad L Jour 251 
(DB), Venkata Narsimha v. Dandamudi. 

ISee however (’ll) 9 Ind Cas 141 (146) 

(DB) (Mad). Sutlee Abhoyee v. Krishna 
Rao. (In this case the tenure set up was 
not that of a cultivating ryot. It was 
that of what was claimed to be a mokhasa 
right, an intermediate tenure between the 
zamindar and (he ryot and a permanent 
right was claimed In respect of such rigbt. 

It was held that the relationship of land- 
lord and tenant existed and the burden 
of proof was on the tenant.)] 

4. ('19) 6 AIR 1919 Mad 293 (300): 52 Irid 
Cas 247 (DB), Ponniah v. Deivanai Ammnl. 

S. 105— NOTE 79 

1. See the A. I. R. Commentaries on the 
Limitation Act. 2nd (1942) Edition, Arts. 

142 and 144, Note 18- 

2. ('44) 31 AIR 1944 Pat 30 (33): 22 Pal 554 
(DB), Darbari Lai v- Raneeganj Coal 
Assocn. Ltd. 

(’28) IS AIR 1928 Pat 431 (434): 7 Pat 

341: 109 Ind Cas 306 (DB). CAota Nagp'-tr 
Banking Association. Ltd. v. Kamakhya 
Narain Singh. (Transferee from life- 
tenant cannot prescribe against the land- 
lord during life-time of the life-tenant.) 

('28) IS AIR 1928 Pat 284 ( 292): 113 Ind 
Cas 703. Kamakhya Narayan Singh v. 
Surendra Karan Deo. (The principle that 
a tenant cannot question the title of his 
landlord qipllea only to cases where he 


S. 105— NOTE 75 

1. (’37) '24 AIR 1937 Mad 882 (891): I L R 
(1937) Mad 638: 171 Ind Cas 444 (FB). 
Arumugham v. Subromaniam. (Per 
Varadachariar, J., in his judgment of 
reference to the Full Bench.) 

t('03) 26 Mad 252 (254. 255): 12 Mad L 
Jour 449 (DB), Narayan Ayyangar v. 
R. G. Orr. 

(*04) 27 Mad 401 (404) (DB), Ekambara 
Aiyar v. Meenatchi Ammal. (Ryot with 
right of occupancy (under-shrotriemdar) 
is not a mere lessee.) 

(’74) 12 Beng L R 82 (85): 20 Suth W R 
139 (DB), Bibee Sokodra v. M. Smith. 

(The relation between the zamindar's 
right and the occupancy ryot’s right is 
pretty much the same as that which 
obtains between the right of ownership of 
land in England and the servitude or ease- 
ment which is termed proflt a prendre, 
1. e.. although the ryot's interest is greatly 
more extensive than a profit a prendre. 
the ryot’s is the dominant, and the zamin- 
dar’s the servient right.) 

2. (’03) 26 Mad 252 (255): 12 Mad L Jour 
449 (DB). Narayan Ayyangar v. R. G. 
Orr. (It originates In effective occupation 
and beneficial use of the soil.) 

t(’97) 20 Mad 299 (301. 302): 7 Mad L Jour 
251 (DB), Venkata Narasimha v. Dandt~ 
mudi. 

(’74) 12 Beng L R 82 ( 86): 20 Suth W R 
139 (DB). Bibee Sahodwra v. U. Smith. 
fSee (’04). 27 Mad 401 (404) (DB). Eka-.n- 
bare Aiyar v. Meenatchi Ammal. (“Tenant” 
la a word which standing by Itself denotes 
^ ' - In law '*one who holds lands any kind 
of title whether for years or for life or 
90^ :1ft foe’*: end doas not neceaaarlly mean a 
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interest^ by the tenant or non-payment of rent by the tenant wiU not deter- 
mine the tenancy and make his possession adverse to the landlord. (See 


has been pul into possession by xhc land- 
lord and a case of mere attornment after 
previous possession as proprietor would 

not raise any estoppel.) 

127 1 14 AIR 1927 Mad 1139 (1140): 102 Ind 
Cas 844. Murugesa Mudoli v. Syed Alt. 

I Tenancy not put an end to — Purchaser 
from tenant does not hold adversely to the 

landlord.) . 

i 06) 16 Mad L Jour 5 (6) (DB), Lakshmt 
Nachiar v. Ramachandra Dorai. (However 
notoriously the tenant may set up such 
inconsistent title. ) 

CSU 6 Cal 311 (316): 7 Cal L R 181 (DB). 
Gobind Lall v. Debendrarmth MulUcfc. 

(•16) 3 AIR 1916 Mad 642 (643): 28 Tnd 
Cas 842 (DB). Peda Subbayya v. Kakerla 
Chenapjm. (Under Madras Hereditary 
Village Offices Act (III of 1895), S. 13, an 
alienation of service tenures by way of 
leases is not prohibited— Hence a lessee of 
the holder of such tenure cannot set up an 
adverse title by alleging that leases are 
prohibited under the Act.) 

•(’02) 25 Mad 507 (511): 12 Mad L Jour 
119 (DB), .Scshamma Shettati v- Chickoyo 
Hegode. 

(■81) 3 Mad 118 (120) (DB). Tiruchuma 
Perumal v. Sanguuiem. (Where the rela- 
tion of landlord and tenant is proved to 
have existed, it lies on the defendant in 
possession of the land to prove that the 
relation was put an end to at such a 
period anterior to the suit as would entitle 
the defendant to rely on his possession as 
adverse to the plaintiff for twelve years.) 
(’76 25 Suth W R 66 (66. 67) (DB), Raj- 
fcishore Surma Chuckcrbutfj/ v. Grija Kont 
Lahiree. 

3. (’42) 29 AIR 1942 Oudh 374 (380): 17 Luck 
805: 199 Ind Cas 776 (DB), Bhairo Singh v. 
Ambiko Baksh Singh. (Perpetual lease in 
favoxir of A — B suing A claiming to be 
under-proprietor and cosharer of A— 
Decree passed in B’s favour — Subsequently 
A also recorded as under-proprietor — Held, 
mere assertion by B in the suit that he 
was under-proprietor and mention of A 
as under-proprietor in the record could 
not convert title of A which was that of 
a perpetual lessee into that of an under- 
proprietor.) 

(’23) 10 AIR 1923 P C 118 (121): 50 Ind 
App 202: 26 Oudh Cas 231: 45 All 419: 74 
Ind Cas 476 (P C). Mumtaz Ali v. Mohon 
Singli. (Claim of under-proprietary title 
by a tenant in a judicial proceeding.) 
NOTE.— A denial of the lessor’s title is, 
no doubt, a ground of forfeiture of the 
lease (see S. Ill (g).)— But such denial 
by itself does not terminate the lease — ^The 
lease is determined only if the lessor takes 
action on such forfeiture being incurred. 
Under S. Ill, as it has been amended by 
Act XX of 1929, the lessor must ^ve 
written notice determining the lease.) 


4. (25) 12 AIR 1925 Sind 36 (38): 79 Ind 
Ca<? 59. Mahomed Faruq v. Sidifc. 

(13) 19 Ind Cas 64 (65) (DB) (Cal). 

Chintamoni Dutt v. Jogeshur Bhattacharya. 
(13) 19 Ind Cas 119 (120) (All). Abdul 
Karim v. Chunni Bibi. (Mere non-pay- 
ment of rent by the tenant unless accom- 
panied by a refusal to pay it and a dental 
of the landlord’s title would not terminate 
the relationship or take away the land- 
lord's right to rent.) 

(’12) 17 Ind Cas 523 (524) (All). Deofct- 
Tiandan Pershad v. BtTuieshioori Parshad. 
(But non-payment of rent, if proved to 
have continued for a very long period, 
might give ground for the inference that 
the landlord has been ousted or had trans- 
ferred his right to the tenant.) 

(’ll) 14 Ind Cas 324 (325) (All). Sheo 

Dayal v. Canga. 

(’08) 7 Cal L Jour 615 ( 623) (DB), Afadfln 
Mohan v. Romestoar Malia. 

( 08) 7 Cal L Jour 202 (214) (DB), Rame- 
shar Koer v. Gobardhan I.al. 

(’94) 18 Bom 250 (255) (DB). Rambhat v. 
Bababhat. 

(’83) 7 Bom 40 ( 42): 7 Ind Jur 201 (DB), 
Tafia v. Sodashiv. 

(’84) 1884 Bom P J 82 (DB), Tujotadsujomi 
v. Shidlingat/o. 

(’81) 1881 Bom P J 198 (DB). Ramchandra 
V. Balvont. (Suit by landlord against 
tenant for rent— Primarily btirden on 
landlord to prove existence of tenancy— If 
this is proved burden shifts to tenant to 
prove that his possession became adverse 
and continued to be so for more than 12 
years before suit.) 

(’76) 1876 Bom P J 155 (DB), Mathura 
Bhai v. Gunoji. 

(’75) 1875 Bom P J 36 (DB), Wanabowtt 
V. Baxoaji. 

(■72) 1872 Bom P J 7. RomchondTe v. 
Oomabai. (The rule is. once a tenant 
always a tenant, at least it lies upon the 
tenant to show that by some means his 
possession has been rendered adverse to 
that of the landlord.) 

•(’78-80) 2 All 517 (520. 521): 4 Ind Jur 
650 (FB), Premsukk Dos v. Bhwpia. (Term 
in lease that on default in payment of 
rent lessee should vacate— His possession 
does not became adverse on default.) 

(' 99 ) 23 Bom 602 (607): 1 Bom L R 61 
(DB). Komor Gotoda v. Bhimaji. (Lands 
held for service — Mere non-rendering of 
service does not make possession of tenant 
adverse— Same principle applies as in case 
of rent.) 

(’14) 1 AIR 1914 Bom 294 (296): 27 Lad 

Cas 523 (DB), yeshioont v. Keshavrao. 

(’85) 9 Bom 419 (421) (DB). Gangaboi v. 
Kalapa Dari. 

•(’83) 7 Bom 34 <39) (DB), Dodoba v- 
Krishna. (Possession referable to lawful 
title is not adverse.) 

(•13) 40 Cal 173 (180): 16 Ind Cas 365 (366) 
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also S. Ill, Note 14.) So long as the tenancy has not ended, the tenant can- 
not, by adverse possession, acquire a title either to the ownership of the 
property or to any higher interest in the property than that created by the 
lease.® Thus, where the lease is not a permanent one, the tenant cannot 
convert it into a permanent lease by adverse possession for the statutory 
period.® 


(DB). Prasanna Kumar v. Sri Kantha 
Raut. 

Cll) 9 Ind Cas 119 (120) (Cal). Ram Newaz 
V. Shaslii Bttslmn. 

(•07) 6 Cal L Jour 72 (73, 74) (DB). Bania 
Charan v. Administrator General of Ben- 
gal. (Further the fact that rent was 
never paid does not necessarily show that 
the instrument evidencing tenancy was not 
intended to be acted upon ) 

(’05) 9 Cal W N 122 (122) (DB). Apurba 
Krishna Roy v. Ashutosh Dutt. 

(’32) 19 AIR 1932 Lah 586 (587): 13 Lah 
432: 140 Ind Cas 474 (DB). Sohawa Singh 
V. Kesar Singh. (Tenancy at will.) 

(’30) 17 AIR 1930 Lah 437 (437): 129 Ind 
Cas 889, Allah Ditta v. Budha. (Do.) 

(*28) 15 AIR 1928 Lah 937 ( 938): 113 Ind 
Cas 543, Ralia v. Bodh Raj. (The fact that 
the landlord had a right to eject the tenant 
in case of non-payment of rent does not 
cause a forfeiture of the tenancy, unless 
the landlord chose to exercise It.) 

(’20) 7 AIR 1920 Lah 217 (217): 57 Ind Cas 
269, Des Raj v. Jaifnai Singh. (Tenancy 
at will.) 

15ee also (’16) 3 AIR 1916 Lah 353 (354): 
1915 Pun Re No. 97 : 32 Ind Cas 35 (DB). 
Umar Baksh v. fialdeo Singh. (Each case 
must, however, be decided on its own 
facta— No rent paid by tenant for nearly 30 
years— No attempt to recover rent — Tenant 
denying on oath that he ever regarded 
himself as lessee or intended to pay rent 
—Held that this was s\ifflcient to establish 
adverse possession. ) ) 

NOTE. — Some of the above cases, (see 
AIR 1920 Lah 217 and AIR 1930 I^ 
437) will show that above proposition is 
true even In the case of a tenancy at will 
—As seen in Note 32. such a tenancy can 
only be determined by the tenant by 
notice and surrender of possession — Mere 
notice of a claim to a hi^er right is not 
enough. 

5. *(’23) 10 AIR 1923 P C 118 (121): 26 Oudh 
Cas 231: 50 Ind App 202: 45 All 419: 74 Ind 
Cas 476 (PC). Mumtaz All v. Mohan Singh. 
(Under-proprietary right.) 

(’32) 19 AIR 1932 Lah 586 (589): 13 Lah 
432: 140 Ind Cas 474 (DB). Sohawa 5ingh 
V. Kesar Singh. (Owi^rshlp.) 

('08) 4 Nag L R 104 (108). Hlria v. Afohd. 

Birai-^ud-dln. (Do.) 

(’26) 13 AIR 1926 Sind 71 (74): 90 Ind Cas 
1007 (DB). Sidik Hojl Yaeub v. Md. Faruq. 
(Par Aston. A. J. C.) 

(*SS) 19 AIR 1932 Bom 3 (8): 136 Ind Cas 
801 (DB), Shankar Tasu v. Khem SauMinf. 
VTaaumr for fixed term— itaant eammt 
M MfiObfi peewanewt tenancy by aaerUon of 
hoeUle title in Judicial p r o c ee ding .) 


(■26) 13 AIR 1926 Bom 384 (385): 96 Ind 
Cas 827 (DB). Satyadkyantirtha Swami v. 
Raghunath Daji. (It was observed that 
authority of 27 Bom 515 and other Bombay 
cases which hold that permanent tenancy 
can be acquired by adverse possession was 
considerably shaken by AIR 1923 P C 205: 
47 Bom 798: 50 Ind App 255 (PC) and 
AIR 1924 P C 65: 47 Mad 337: 51 Ind App 
83 (PC).) 

(’21) 8 AIR 1921 Mad 462 (464): 70 Ind Cas 
27 (DB), Ponnalagu Konan v. Sinniah 
Odayan. 

•(1900 ) 27 Cal 156 (165. 166): 26 Ind App 
216 (PC). Beni Pershad Koeri v. Dudhnath 
Roy. (Teriant for life cannot prescribe for 
permanent tenancy by giving notice to the 
landlord that he claims such right. 
NOTE. — Attention Is drawn by the Privy 
Council to the fact that the landlord could 
not have sued for possession before the 
determination of the lease.) 

•(■24) 11 AIR 1924 P C 65 (73): 51 Ind 
App 83: 47 Mad 337: 82 Ind Cas 226 (PC). 
Natnapillai v. Ramanathan. (Following 
AIR 1923 P C 205 : 47 Bom 798: 50 Ind App 
255 (PC).) 

(’35) 22 AIR 1935 Bom 247 (250): 156 Ind 
Cas 1020 (DB), Vaman v. Khanderao. 
(AIR 1924 P C 65: 51 Ind App 83 : 47 Mad 
337 (PC), followed.) 

(’34) 21 AIR 1934 Bom 194 (197): 58 Bom 
419; 150 Ind Cas 555 (DB). Datto v. fiaba- 
saheb. (In absense of evidence as to 
nature of tenancy, paying particular 
amount of rent would not establish per- 
manent tenancy by prescription.) 

(’73) 10 Bom H C R (AC) 324 (326). Para- 
gon Viaaji V. Lakshuman. ("Mirasi rights” 
in Bombay Presidency.) 

(’26) 13 AIR 1926 Cal 634 (636. 637): 92 Ind 
Cas 963. Copal Chandra v. 5af ya Bhanu. 
(Mokarrarl mourashi right.) 

(’02 ) 25 Mad 507 ( 511): 12 Mad L Jour 
119 (DB), Seshamma Shettati v. Chtckaya 
Hegade. 

(’14) 1 AIR 1914 Mad 564 (568. 569): 37 

Mad 1; 7 Ind Cas 202 (DB). Raja of Ven- 
katagiri v. Narsaya. (Semble. — Where the 
landlord, on the tenant's assertion of hos- 
tile title, has unequivocally shown his 
intention to determine the lease, time 
would run in favour of the tenant.) 

(’32) 19 AIR 1932 Mad 328 (332): 137 Ind 
Cas 487 (DB). Pereyanan v. Govinda. 

(’31) 18 Am 1931 Mad 577 ( 580): 133 Ind 
Cas 369. Gopala v. Juvappa. 

(’30) 17 Am 1930 Mad 434 ( 438): 125 Ind 
Cas 242. Saldanha v. Roman Catholic 
Church, Mermajal. (Am i92A P C 65: 
51 Ind App 83: 47 Mad 337 (PC). foUowed.) 
ISee also (’14) 1 Am 1914 Cal 382 ( 384): 
21 Ind Cas 920 (DB). Benffal Coal Co. v. 
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The rule that a tenant’s possession cannot be adverse to the lan^ord 
during Te ^ntinuance of the tenancy can also be traced to other principles. 

These are : 

(1) A tenant is estopped from denying the ownership of the lessor. T^ 
^ ^ principle is embodied in S. 116 of the Kvidence Act. It will be noted 

that this principle only precludes the tenant from denying the owner- 
ship’ of the landlord. It does not preclude the tenant from assertmg 
a lesser right although such right may be higher than the one con- 
ferred by the lease. But the principle above referred to, namely, that 
possession referable to a lawful title cannot be adverse comes in the 
way of the tenant doing so. 

(2) The possession of the tenant is ‘permissive’ i. e., not in denial of the 
title of the lessor, but in consonance with it. 


(3) So long as the tenancy is outstanding the lessor cannot sue the tenant 
for possession. If it is held that his possession can become adverse 
even before the tenancy ends, the result will be that limitation will 
begin to run against the landlord at a time when he has no right of 
suit at all — a result which is repugnant to the law. This aspect of the 
matter is pointed out by the Privy Council in ‘Beni Pershad v. 

Dudhnath Roy."^ 


(4) Adverse possession implies a present right to possession in another 
person. (See the A. I. R. Commentaries on the Limitation Act, 2nd 
(1942) Edn., Arts. 142 & 144, Note 78.) But so long as tenancy con- 
tinues, the right to possession is vested in the tenant and not in the 
landlord. 


But where the tenant refuses to the landlord the “enjoyment of his 
right” to the rent reserved by the lease, such right will, imder Art. 131 read 
with S. 28 of the Limitation Act, be extinguished at the end of twelve years 
from such refusal.® To constitute “refusal of enjoyment’* of the right within 
the meaning of the Article, mere non-payment of rent is not enough. There 
must be a demand and refusal® and a denial of the landlord’s title to the 
rent.^® It must be noted that the effect of Art. 131 si ‘not’ to make the 
tenant’s possession of the ‘leased property’ adverse to the landlord from the 
date of the refusal by the tenant. The subject-matter of adverse possession 
in such cases is the right to the ‘rent’ of the leased property. Such right is 
itself a kind of property,^^ (apart from the leased property) which is capable 
of adverse possession by the lessee or a stranger. 


It is sometimes held or assumed that there can be adverse possession 


Rejendra Lai. (Permanent lease granted 
by lessee under a lease for a term of 
years — Sub-lessee’s possession is not 
adverse to lessor till main lease ends.)l 

7. (1900) 27 Cal 156 (166): 26 Ind App 216 
(PC). 

8. See the A.I.R. Commentaries on the 

Limitation Act, 2nd (1942) Edition, Art. 
131, Notes 2 and 3. 

[See also (’97) 21 Bom 394 (396) (DB). 
Gopalroo Krishna v. Mahadeorao. (Held, 
in this case that the landlord's right to 
enhanced rent was extinguished by adverse 
possession. ) 1 

9. See the A.I.R. Commentaries on the 

Limitation Act, 2nd (1942) Edn., Art. 131. 
Note 9. 


10. t('06) 29 Mad 42 ( 44): 16 Mad L Jour 35 
(DB). Lalcshminarovan v. Venkata Nara- 
stmha. 

t(’13) 18 Ind Cas 243 ( 243) (Mad). Adivi 
Sreenivasa Pantulu Cant v. Palatala 
Jogiraju. 

(19) 6 AIR 1919 Mad 758 (763): 48 Ind Cas 
613 (DB). Kamtilammal v. Sanpali Subba. 
(’12) IS Ind Cas 338 (339) (All), Anroop 
Miser V. Kedar Pande. (Non-payment of 
customary dues to zamindar.) 

ISee also (’68) 5 Bom H C R A C 85 (86) 
(DB). Hari v. Mahadoji. (Non-payment 
of rent for 12 years is no bar to recovery 
of rent for 3 years before suit.)! 

11. See the A.I.R. Ccmunentaries on the 
Limitation Act, 2nd (1942) Edn.. S. 28. 
Note 5. 
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by a tenant in respect of the land covered by the lease even during the con- 
tinuance of the lease. 


It is said or implied that an open assertion of a hostile title or open 
repudiation of the landlord’s title may make the possession of the tenant 
adverse to the landlord.^*^ In ‘Fatesingji v. Bamanji’^'^ it Avas held that 
although a tenant cannot prescribe by adverse possession for title as ‘full 
owner,’ a tenant who is not a permanent tenant can, by adverse possession 
for twelve years, convert his tenancy into a permanent tenancy. The judg- 
ment proceed on the ground that S. 116 of the Evidence Act precludes the 
tenant only from asserting a right to the ‘ownership’ of the property. It is 
submitted that such decisions are contrary to sound principle. They fail to 
take note of the principle (above referred to) under which the tenant is 
‘precluded’ during the continuance of the tenancy from claiming adversely 
to the landlord. This principle is wider than S. 116 of the Evidence Act. 

In ‘Mumtaz Ali v. Mohan Singh’^-* the Privy Council observed that the 
mere assertion in a judicial proceeding of an underproprietary title by tenant 
would not deprive the landlord of his proprietary rights and continued as 
follows : “The case might have been different if, in addition to the judicial 
assertion by the plaintiff, there had been any change in the money payment 
which he thereafter made to his landlord.” It is submitted that the above 
observations of the Privy Council do not mean that the possession of the 
‘leased property’ by a tenant would become adverse to the landlord, if the 
assertion of a higher title had been accompanied by a change in the money 


12. (’43) 30 AIR 1943 Bom 148 (149): 207 Ind 
Cas 62 (DB). Donkangouda v. Reoanjhtd- 
appa. (Permanent tenancy — Possession of 
tenant would not become adverse until he 
disputes landlord’s title.) 

(’23) 71 Ind Cas 812 (812, 813) (Pesh). 
Rablmuddin v. Shahbaz Khan. 

('14) 1 AIR 1914 Cal 645 (646) : 22 Ind Cas 
796 (DB). Shyama Charan v. Ram Prosed. 
(•13) 20 Ind Cas 823 (824) (Cal). Profab 
JVaratn v. Biraj Dasi. (A disclaimer, In 
order to determine tenancy, must be a 
renunciation by the party of his character 
of tenant either by setting up a title in 
another or by claiming title in himself.) 
(’08) 7 Cal L Jour 615 (622) (DB). Madan 
Mohan y. Rameswar Malia. (Lessee can- 
not acquire any title by adverse possession 
against his lessor pending the term of the 
lease unless he distinctly asserted such a 
title to his knowledge and gave him notice 
that he asserted such a title.) 

(’21) 8 AIR 1921 Bom 227 <227. 228): 45 
Bom 508: 59 Ind Cas 718 (DB). Babiuingh 
Ramaehandra v. Pondw. (Where a tenant 
wishes to acquire a larger claim (perma- 
nent right of tenancy) by adverse posses- 
sion. he must give the landlord speclflc 
notice of the claim.) 

(’99) 23 Bom 602 (606): 1 Bom L R 61 

(DB). Komargowda v. Bhiwioii. (To make 
possession by service tenant adverse to 
lessor there tausf be. over and above the 
w Bon-rteidering at servlcd. an active asser- 
tton df an adV^ee right.) 

't<r fisy 87 Bom 284 (886)! 17 Ind Cas 943 

'^*’fBi4T (DB), VlniHiofc v. Bttorom. (Mere 
non-payment of r«it bjt ■ tenant doee not 
o wBOf of w licnd br adveive 
■ ipoMieiiutt, the tenttil do« onne act 


which is inconsistent with the owner’s 
title and thereby turns his possession as 
tenant into possession adverse to that of 
the owner.) 

(’97) 21 Bom 509 (516) (DB). Budesab v. 
Hanmanta. (Assertion of permanent 
tenancy in jvjdicial proceeding and conti- 
nuing to hold under that assertion — There 
is adverse possession. NOTE- — This deci- 
sion is clearly against the decision of t.te 
Privy Council in AIR 1923 P C 118: 26 
Oudh Cas 231: 50 Ind App 202: 45 All 419 
(PC) and is submitted to be wrong.) 

(’85) 9 Bom 419 (421) (DB), Ganpabai v. 
Kalapa Dart. (Unless made to the know- 
ledge of landlord mere assertion of the 
pe,rmanent tenancy by tenant does not start 
adverse possession. ) 

(’ll) 9 Ind Cas 119 (120) (Cal). Ram Newaz 
v. Shashi Bnshan. 

{'32) 19 AIR 1932 Lah 586 (589): 13 Lah 
432: 140 Ind Cas 474 (DB). Sohaioo Singh 
V. Kesar Singh. (Per Bhide, J.— Assertion 
of adverse title would terminate tenancy 
at end of agricultural year and must be 
looked upon as a notice to the landlord 
that the tenant no longer intends to hold 
the land under him.) 

(•26) 13 AIR 1926 Sind 71 (72): 90 Ind Cas 
1007 (DB). Sidifc Hajl Yacub v. Md. Faruq. 
(Per Kennedy- J. C.) 

13. ( 03) 27 Bom 515 (540): 5 Bom L R 274 
(DB). (But bare assertion of permanent 
tenancy to landlord’s knowledge is not 
enough — If tenant proceeds to enjoy bene- 
fits claimable only by a permanent tenant, 
his possession becomes adverse.) 

14. (’23) 10 AIR 1923 P C 118 (121): 50 Ind 
App 202 : 26 Oudh Cas 231: 4S All 419: 74 
Ind Cas 476 (PC). 

WTil 
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payment. There is no reason why a change in the money payment should 
make a difference in the character of the possession of the leased property. 
As seen already, it is well established that mere non-payrnent ot rent does 
not make such possession adverse to the landlord. All that the P^^vy Council 
says is that the landlord’s “proprietary rights” might be affected m such a 
case. It is quite possible that their Lordships had m mind the landlords 
right to the ‘rent’ reserved by the lease and meant to say that this right 
might be affected in the circumstances stated. Such a view is quite under- 
standable in the light of Art. 131 of the Limitation Act which has already 
been referred to. 

It must also be mentioned that the decisions of the Privy Council in 
‘Ram Chunder v. Madho Kumari’^s and ‘Chidambara Sivaprakasa v. 
Veerama Reddi^® do not affect the position that a tenant cannot during the 
‘continuance’ of the tenancy prescribe by adverse possession for any higher 
title than that conferred by the lease. ‘Ram Chunder v. Madho Kumari’ was 
the case of a tenant by sufferance continuing in possession ‘after’ the deter- 
mination of the tenancy. There is nothing to show that in ‘Chidambara Siva- 
prakasa V. Veerama Reddi/ the permanent tenancy was acquired by pres- 
cription by persons who had ‘entered’ as ‘tenants.’ 

80. Nature of tenant’s possession after determination of tenancy — 
Adverse possession. — Where a lessee continues in possession after the 
determination of the lease without the assent of the landlord, time begins to 
run in his favour under Art. 139 of the Limitation Act. Under that Article 
read with S. 28 of that Act the ex-lessee will acquire at the end of twelve 
years from the determination of the tenancy, such right to the property as 
he has been claiming while in possession. If the ex-lessee has been in posses- 
sion in the assertion of a right to the full ownership, he can acquire such right 
at the end of the statutory period. If he has been asserting any lesser right, 
he can acquire such lesser right.^ ‘But this is a part from any question of 
adverse possession.’ It is purely as the effect of the above two provisions 
that such a result occurs. 


But ‘can’ a tenant’s possession after the determination of the tenancy 
be adverse to the landlord and if so, to what extent? As seen in Note 37 the 
tenant’s possession in such cases is ‘wrongful.’ But it is not ‘ipso facto 
adverse’ to the landlord. Nor ‘can’ it be adverse to the ‘full’ extent. In other 
words, such possession can be adverse to the landlord to a limited extent but 
not to the full extent so as to enable the ex-tenant to prescribe for ‘full 
ownership’ by adverse possession. Hence, ‘but for Art. 139 read with S. 28,’ 
a tenant continuing in possession after the determination of the tenancy for 
any length of time would not be able to acquire by prescription a title to 
the ‘full ownership’ of the property. But he can, ‘independently of Art. 139.* 


15. ('85) 12 Cal 484 (492. 493): 12 Ind App 
188 (PC). 

16. (’22) 9 AIR 1922 P C 292 (302. 303): 45 
Mad S86: 49 Ind App 286: 68 Ind Caa G38 
(PC). 

S. 105— NOTE 80 

1. t(’26) 13 AIR 1926 Cal 952 (953): 95 Ind 

Cas 101 (DB), Sadananda Mandal v. Jotish 
Kantha Roy. (Death of tenant — ^Landlord 
entitled to take possession, but not doing 
so and accepting rent from person in 
possession claiming to remain on land as 
tenant — Tenancy is acquired.) 

( 02) 25 Mad 507 (511): 12 Mad L Jour 

119 (DB). Seahamma Shettati v. Chickoya 
Ffegade. (Tenant from year to year can 
acquire right of permanent occupancy.) • 
(’08) 7 Cal L Jour 615 (626) (DB), Madan 

• i c. 


Mohan v. Rameawar Malta. 

(’24) 11 AIR 1924 Pat 572 (575): 3 Pat 534: 
78 I. C. 511 (DB), Hart Gtr v. Kamahhya 
Narain Singh. (Tenant by sufferance.) 
[See (’10) 33 Mad 260 (262): 4 Ind Cas 

1080 (1080. 1081) (DB), Subravti Rarmah 
V. Gundala Ratnanni. (Even under Ebiglish 
law tenancy by sufferance does not inter- 
rupt the. running of time.)] 

[See also (’25) 12 AIR 1925 Pat 216 (228): 
4 Pat 139: 84 Ind Cas 586 (DB). Ram 

Rachhy v. Kamakaya Narain. (Transferee 
from life tenant continuing in possession 
after life-tenant’s death— Possession under 
claim of permanent tenancy.)] 

See^ also the A. 1. R. Commentaries on the 
Limitatiort Act, 2nd (1942) £dn.. Art. i39. 
Note 11. ' 
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cannot be adverse, does not apply for the simple reason that the tenant’s 
possesion is no longer referable to a lawful title. But, though the above 
p inciple does not apply to such a case, the ‘principle’ of S 116 of the 

applies. (The principle applies even after the tenancy has 

ceased so long as the tenant has not surrendered possession. 2) This principle 

precludes the ex-tenant from asserting a claim for the full ‘ownership’ of the 

property. But it does not preclude him from asserting a cl^m for^ ^Lser 

title, say a title to permanent tenancy, although such title may be higher than 
that conferred by the expired lease.^ ^ nigner tnan 

Even as to a limited extent, the tenant’s possession does not ‘ipso facto’ 

te^^v ^^The^^no*ss the moment of the terminatiL of the 

X f P®s^®ssion will not become adverse, till an adverse claim is 
actually put forward, by the tenant against the landlord.^ 

r^,^cc, lessee who, after the determination of the tenancy, discontinues 
thp IS dispossessed but afterwards again enters into possession of 

dilcu^d to Note 84 “v.*® stranger and on tL principles 

wS he may assert> possession for ‘any’ title 

after t^d^emin^uL^nf '=°"t*"tiation in possession of a tenant 

atter the determination of the original tenancy, the tenancy is renewed under 

I K principle which precludes a te^nt fro JSserting 

a claim by adverse possession against his landlord during the coXuancrof 
the tenancy will come into play again and bf 

Sion till the tenancy is determLd^ '''' 


2. See Woodroffe and Ameer All. Evidence 
Act. 6th Edn., 1915, p. 800 and S. Ill 
Note 17. 

3. *('86) 12 Cal 484 (494): 12 Ind App 188 
(PC). Ramchunder Singh y. Madho 
Kumari. (Maintenance grant by ghatwal 
— Grant not valid after grantor's death — 
Grantee continuing in possession there- 
after Is tenant by sufferance — He can set 
up advene possession as a permanent 
tenant. 

NOTE. — In. this case, however, the. full 
period of limitation had not nm from tlic 
setting up of adverse possession.) 

(’26) 13 AIR 1926 Cal 634 ( 635): 92 Ind 

Cas 963. Gopal Chandra v. Satya Bhanv. 
(’22) 9 AIR 1922 Cal 193 (194): 69 Ind Cas 
7 (DB), Satyendra Nath v. Krishnasakha. 
(Chaukidarl chakran lands resumed by 
Government and settled with zamindar— 
Zamindar taking no steps to eject lessee, 
claiming under a lease granted befiore 
‘ resumption— Lessee contizming in posses- 

' ^ ’ Sion for more than 12 years after resump- 
‘tiohi he^d acquired the status of a tenant.) 
(<031 26 Mad 935 (536. 537) (DB), Para- 
’* maefiaaraih v. KrUhnan. (Yearly 

tetanhey— ^enaAt continuing in possession 
^Itor tsntnlnafion of tenancy — ^Tenant so 
“^' CdlHihuini' ' lii possession under claim of 
^ ^i^i^rfanieini tenancy — BOs possession is 
'ateWfte 'inVIiq acquires permanent tenancy 

i!F*pi%acH|^.r^* 

^ BiM SSS (3S2): 137 Ind 


Cas 487 (DB), Periyanan v. Govindo. 

4. *(’86) 12 Cal 484 (.494): 12 Ind App 188 
(PC), Ratnehunder Singh y. Madho 
Kumari. 

ISee also (*84) 18 Bom 507 (512) (DB). 
Vtthalbowa v. Narayan. 

Mad 564 (569): 37 

Mad 1: 7 Jnd Cas 202 (DB). Rajah of 

Venkatagiri y. Narsaya. (Determination 
of lease by lessor and resumption of 
possession by him— Lessee getting back 
into possession and paying rent at the old 
rate which is accepted by the lessor- 
Nothmg to show that the tenant asserted 
a Dght to permanent tenancy— Tenant does 
not acquire right to permanent tenancy 
by prescription. ) 

6. ( 10) 37 Cal 674 (670): 6 Ind Cas 339 (340) 
(DB). Ramchandra Singh y. Bhikambar 
Singh. 

(’15) 2 AIR 1915 Mad 345 (348): 25 Ind 
Cas 109 (DB). Oanapathi y. Venkaiataksh- 
minarasayya. (Per Sadaslva Ayyar, J.— 
While the clear words of Art. 139. Limita- 
tion Act. should be given effect to there 
Is no reason why Courts should not. hav- 
ing regard to the usual course of events 
and probabiUti^. view with favour 
e^ddence adduced to show that though 
thp original t«iancy for a fixed period had 
expired, the relationship as between a 
landlord and tenant from year to year had 
been afterwards created by conduct bet- 
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80a. Lease terminating on tenant’s death— Tenant’s legal representative 
continuing in possession — Nature of possession. — Where a lease terminates 
on the death of a tenant as in the case of a life-tenancy, and the legal repre- 
sentative of the deceased tenant continues in possession of the leased pro- 
perty, it is clear that his possession is one without any lawful title. The lessor 
can sue him for possession without giving him any notice to quit. As will 
be seen in Note 4 on S. 116, that section will not apply to such a case and 
consequently there will be no renewal of the lease in favour of the legal 
representative under S. 116 by the mere assent of the landlord to the legal 
representative’s continuing in possession. But the actings of the parties may 
give rise to a fresh tenancy by implication on the principles discussed in 
Notes 7 and 8 or may give rise to an estoppel against the landlord on the 
principles referred to in Note 12. But even in the absence of such a fresh 
tenancy being established, the possession of the legal representative will not 
be ‘ipso facto’ adverse to the landlord, for the simple reason that the mere 
fact that A is in possession of B’s property without title and without B’s per- 
mission will not necessarily make such possession adverse to B in the absence 
of something to show that it is in active assertion of a hostile title.' Where, 
however, the legal representative asserts such a hostile right and claims to 
be in possession by virtue of such right his possession will be adverse to the 
landlord and the tenant will prescribe for such title as he has been asserting.^ 


81. Tenant encroaching on other land of the landlord — Adverse 
possession. — Where a tenant encroaches on other land of the lessor he does 
not thereby ‘ipso facto’ become a tenant of such land also. So, such land is 
not covered by the tenancy. The principles referred to in Note 79 which 
preclude a tenant from setting up adverse possession against the landlord 
during tenancy, therefore, do not apply to the tenant’s possession of other 
land of the lessor on which the tenant encroaches. So, a tenant can set up 
adverse possession against the landlord in respect of such lands.' But there 
is a presumption that he claims to hold such land under the same terms as 
those under which he holds the lands covered by the lease. Hence, ‘prima 
facie,’ in regard to lands encroached upon by a tenant, he can acquire by 
adverse possession only such rights as he has in respect of the lands covered 
by the original tenancy. ^ But he ‘can’ prescribe for a higher title also by 
openly asserting such title to the ‘knowledge’ of the landlord. 


ween the parties to the original contract 
of letting.) 

S. 105— NOTE 80a 

1. See Note 80. 

See also A. I. R. Commentaries on the 
Limitation Act. 2nd (1942) Edition. Arts. 
142 and 144. Note 16. 

2. {'43) 30 AIR 1943 Bom 148 (149): 207 Ind 
Cas 62 (DB). Donkanoouda v. Revanshid- 
appa. (Tenant for life — Hejrs of tenant 
not paying rent since his death — Possession 
of heirs would become adverse on death 
of tenant for life.) 

(’26) 13 AIR 1926 Pat 241 (242, 243): 93 Ind 
Cas 300 (DB), Kuldtp Stnph v. Kamakhpa 
Narain Singh. 

(■25) 12 AIR 1925 Pat 357 (361. 362): 86 
Ind Cas 387 (DB), Charan Mahton v. 
Komakhva Warain Singh. (The grant 
of marfatdari receipts by the landlord did 
not create the relationship of landlord 
and yearly tenant between the parties.) 
(•25) 12 AIR 1925 Sind 36 (38. 39): 79 Ind 
Cas 59. Mahomed Faruq v. Sidik. (Tenancy 
at will— Death of tenant — Tenant’s heir 


after him continues as permissive occupant 
— Unequivocal ass^ion of title coupled 
with non-payment of rent for statutory 
period is enough to complete adverse 
possession.) 

S. 105— NOTE 81 

1. (’26) 13 AIR 1926 Cal 634 (685): 92 Ind 
Cas 963, Gopal Chandra v. Satya Bhanu. 
(•19) 6 AIR 1919 Cal 725 (726): 53 Ind Cas 
184 JnaTiada Sundari v. Jilapai Beioa. 

2. (’44) 31 AIR 1944 Pat 109 (111. 112): 212 
Ind Cas 273, Baldeb Jiu Thokur v. Jogi 
Sahu. (Tenant taking possession of land 
outside tenancy — Landlord cannot recover 
khas possesion by reason of Art. 142, 
Limitation Act, but right to recover rent 
is not barred as possession is only in the 
character of a tenant and not adverse to 
landlord in the character of a landlord.) 
(•30) 17 AIR 1930 Lah 437 (437): 129 Xnd 
Cas 889. Alloh Ditta v. Budha. (He can- 
not get, by mere efflux of time, a title of 
full ownership. 35 Mad 618 followed.) 
(*18) 5 AIR 1918 Cal 639 (641): 41 Ind Cas 
530 (DB), Sarada Krtpahalala v. AfcMI 



I.fiASR DEFlffED 


I S 105 N 81-82] 1712/5 


(See also the A. I. R. Commentaries on the Limitation Act, 2nd (1942) 
Edn., Art. 139, Note 19.) 

82. Possessdon under invalid lease, how far adverse. — Where a 
person enters under a void lease his possession is not referable to any lawful 
title and so, he is not precluded, on the principle discussed in Note 79 from 
setting up adverse possession against the grantor of the lease. But he can 
set up such adverse possession only in regard to the interest attempted to be 
created by the void lease.^ The reason is that having entered into possession 
under colour of a particular transaction he cannot afterwards set up another 
title to the property against such transaction, although it did not operate to 
pass title to him. (See the A. I. R. Commentaries on the Limitation Act, 2nd 
(1942) Edn., Arts. 142 & 144, Note 60.) 

Reference may also be made in this connexion to S. 116 of the Evidence 
Act. As seen in Note 19, the person entering under a void lease is in the 
position of a licensee. Under S. 116 of the Evidence Act he cannot set up a 
right to the ‘ownership’ of the property. But that section does not prevent 
him from asserting a lesser right to the property. But the principle above 
referred to precludes him even from doing so, except to the extent of the 
interest purported to be created by the void lease. 

Under the above principles, a person entering under a void lease can 
acquire by adverse possession the interest purported to be granted by such 
lease.^ Thus, if the interest attempted to be created is a permanent tenancy, 
the person entering into possession under such transfer can prescribe for a 
permanent tenancy.’"* The same principle will apply ‘mutatis mutandis,’ 
where a transfer is valid for a time and becomes invalid subsequently. Thus, 


Chandra. <If the original tenancy is of a 
permanent character, the tenancy with 
regard to the new land also will be a 
permanent one.) 

Also see Section 108 <d), Note 3. 

S. 105— NOTE 82 

1. (10) 5 Ind Cas 350 (351) (All). Bhagwan 
Das V. Hart Ram. 

.(17) 4 AIR 1917 All 102 (103): 37 I.C, 395- 
(Even where lessee continues in possession 
after the period of the invalid lease.) 

2. ('28) AIR 1928 Bom 377 (378, 379): 114 I.C. 
286. (Lease void as being against Bhagdari 
Act.) 

t(’23) AIR 1923 Bom 146 (147): 77 C 952 
(DB). (Lease for 500 years void under 
Bhagdari Act — Prescription.) 

('03) 27 Bom 515 (534): 5 Bom L R 274 
(DB). Fatewingii y. Bamanji. (Possession 
may be adverse to a limited extent though 
rent is paid and accepted.) 

(’97) 21 Bom 509 ( 516) (DB), Budesab v. 
Hanmanta. 

(’35) 22 AIR 1935 Cal 261 (262) (DR). 

Nagendra Chandra v. Purna Chandra. 
(“Jibka" grant can be acquired by adverse 
possession. NOTE. — The dicta in this case 
that possession under a void grant can be 
adverse even to the full extent 1. e-. so as 
to enable ownership to be acquired by 
adverse possession are. it is submitted, not 
correct.) 

(’32) 19 AIR 1932 Mad 328 ( 332): 137 I. C. 
487. 

(’02) 25 Mad 507 (512): 12 Mad L Jour 119 
(DB), Sestuimma ShttUM v. Chlckaya 
t h Hdl^de. (A ' pOraon coming Into possession 
of land qndor • lease which U Invalid or 
void is really a treq^asser.) 


(But see (’07) 5 Cal L Jour 62 (63) (DB). 
C'haitan Singh v. Sadhari JHonim. (NOTE. 
— In this case the grantee under a void 
lease remained in possession for more than 
the statutory period. During this period 
he paid rent which was accepted by J.ne 
landlord — He was then dispossessed by the 
owner. He afterwards brought a suit for 
possession based on the ground that ne 
had acquired a title by prescription — It 
was held that there was no adverse posses* 
Sion as there was no hostile claim between 
the grantoq and grantee — Both believed 
that the lease was valid and rent was paid 
and accepted — 12 Cal 484 was relied on for 
the proposition that unless there is an 
assertion of a hostile claim possession can- 
not be adverse — At the same time It was 
held that the payment and acceptance of 
rent created a tenancy by implication and 
that the tenant could not be dispossessed 
without determining that tenancy.)) 

3 ( ’20) AIR 1920 Oudh 147 (149): 60 I.C. 717. 

(’07) 17 Mad L Jotir 469 ( 470); 3 Mad L 
Tim 187 (DB), Kanuparti v. Kumani. 

(’94) 18 Bom 507 (513) (DB). Vitholbotoa 
v. Narayan. (Grantee of mirasi right from 
manager of mathJ) 

(’23) 10 AIR 1923 Cal 130 (134); 69 Ind 

Cas 707 (DB). (Permanent lease by manager 
of religious endowment.) 
t('06) 33 Cal 511 (525. 526. 527): 3 Cal LJ 
306 (DB). (Permanent lease of debutter 
property. Reversed In 36 Cal 1003: 36 Ind 
App 148 (PC) on a different point.) 

<’32) 19 AIR 1932 Mad 328 ( 332); 137 I.C. 
487. 

(DB). (Cowl granted by a dharrna- 
karathe of temple lands.) 
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where a lease is valid. pnly for the lifetime of the grantor or during the time 
that he holds a certain office or occupies a certain position, the lessee’s posses- 
sion after the death of the grantor or after he ceases to hold the office or 
occupy the position will be adverse to his successors from the moment of his 
death or ceasing to hold the office or occupy the position in question. Such 
a person would also be in the position of a person who continues in possession 
without the lessor’s assent after the determination of the tenancy. 

83. Dispossession of lessee by third person — Adverse possession. — 
Where a stranger dispossesses a lessee from the property and enters into 
possession of the property, the possession of such stranger is not adverse 
to the lessor so long as the tenancy is in force. The reason is that till the 
lease is determined the lessor is not entitled to possession.* (See the A. I. R. 
Commentaries on the Limitation Act, 2nd (1942) Edn., Arts. 142 & 144, Notes 
78 and 86.) 

84. Acquisition of tenancy by prescription by trespasser. — A 
‘limited’ interest in immovable property can be acquired by adverse posses- 
sion in the same way in which a right of ‘ownership’ can be acquired. Thus, 
a trespasser in possession under a claim of tenancy in respect of the land can 
acquire a right of ‘tenancy’ in the land by prescription.* If he has been in 
possession claiming a ‘permanent tenancy,’ he will be entitled, at the end of 
the statutory period to a permanent tenancy by prescription.^ 

85. Estoppel of tenant. — In a suit for ejectment by a landlord against 
a tenant after the tenancy has been terminated by a due notice to quit, the 
tenant cannot set up the title of a third person and contend that the land 
belongs to such third person and not to the plaintiff.* This is on the principle 
of estoppel contained in S. 116, Evidence Act, which runs as follows : 

“No tenant of immoveable property, or person claiming through -such 
tenant, shall, during the continuance of the tenancy, be permitted to deny 
that the landlord had, at the beginning of the tenancy, a title to such 
immoveable property; and no person who came upon any immoveable 
property by the licence of the person in possession thereof, shall be 
permitted to deny that such person had a title to such possession at the 
time when such licence was given.” 


S. 105— NOTE 83 

1. (’25) 12 AIR 1925 P C 97 (98): 52 Ind App 
ICO: (The duty if a tenant under a perpetual 
tenure is to protect himself against illegal 
encroachments by others on the lands of 
which he has the exclusive possession. If 
the fails to do so he cannot prejudice the 
landlord's claim for rent.) 

(•95) 19 Bom 138 (139) (DB). Vinayafc 
Janardan v. Mainai. 

(’37) 24 AIR 1937 Mad 882 (888): I L R 
(1937) Mad 638. (Per Varadachariar a\jd 
Stone. JJ., in the Order of Reference.) 
ISee (’22) 9 AIR 1922 Cal 348 (352): 49 
Cal 257: 89 I. C. 117 (DB). Kofyani Dcbi 
V. Udai/Jcumar. (Per Woodroffe, J. — Where 
the, lease is permanent the landlord can 
sue the trespasser in order to give land, 
of which the latter is wrongfully in posses- 
sion, to his tenant.)! 

ISee also (’09) 4 Ind Cas 30 (31) (DB) 

(Mad.). Krishna Nambudri v. Secy, of 
State. (Tenant dispossessed by a third 
person unde^ a decree — Landlord cannot 
sue third person for possession.)] 

S. 105— NOTE 84 

1. (14) 1 AIR 1914 Cal 173 (174): 19 Ind Cas 


853 (DB). Moti Lai Roy v. Kalu Mandar. 
•(*83) 7 Bom 96 ( 99) (DB). Maidtn Satbo 
V. Nagapa. 

(’08) 35 Cal 470 (476): 7 Cal L Jour 499 

(Purchaser from occupancy tenant trans- 
ferring without landlord's consent.) 

ISee however ('12) 8 Nag L R 163 (168): 
17 Ind Cas 606 (609). Kanhayalal v. Dular 
Singh. (While there may be adverse 
possession of a limited interest in land, 
this principle Is overridden by. the special 
provisions of the Central Provinces 
Tenancy Act and hence tinder C. P. 
Tenancy Act. tenancy cannot be acquired 
by prescription. ) ) 

2. ('22) 9 AIR 1922 P C 292 (304): 45 Mad 
586: 49 Ind App 286: 68 I. C. 530 (PC). 
(Permanent tenancy of temple lands.) 

('83) 7 Bom 96 (99) (DB). Maidin Saiha 
V. Nagapa. 

('22) 9 AIR 1922 Cal 185 (186): 68 Ind Cas 
1003 (DB), Ujir Ali v. Shadhai. (Posses- 
sion under a transfer purporting to be a 
transfer of a permanent tenure.) 

S. 105— NOTE 85 

1. ('24) 11 AIR 1924 Oudh 309 (311): 84 Ind C 
532. Shamshudin y. Agha Sayaid. 



‘DURATION OF LEAsES IN ABSENCE OF CONTRACT 


[S 106 N 1 ] 171.^ 


106* In the absence of a contract or local law or usa^c to the 
contrary, a lease of immovable property for agricultural 
Duration of certainor manufacturing purposes shall be deemed to be a icaic 

written con^acf year to year, terminable, on the part of either lessor 

local usage. or lessee, by six months’ notice expiring with the end cf a 

- year of the tenancy ; and a lease of immovable property 
for any other purpose shall be deemed to be a lease from month to month, 
terimnable, on the part of either lessor or lessee, by fifteen days’ notice 
expiring with the end of a month of the tenancy'. 

Every notice under this section must be in writing signed by or 
on behalf of the person giving it, and ^[either be sent by post to the 
party who is intended to be bound by it or be tendered or delivered per- 
sonally to such party] , or to one of his family or servants at his residence, 
•or (if such tender or delivery is not praaicable) affixed to a conspicuous 
part of the property. 

a. These words were substituted by S. 54 of the Transfer of Property (Amendment) Act 
1929 (XX of 1929). for the words: "tendered or delivered either personally to the 
party who is intended to be bound by it. " 
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Calendar for calculation of time. 

Form of notice. 

Mode of service. 

Service by post. 

Service of notice on party’s pleader or 
solicitor. 

Leases by Government. 

Lease by Municipality. 

Notice in cases not governed by this 
seed cm. 








♦ 


Amendment o£ section. — See Note 43. 
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2. Contract to the contrary. — This section only applies in the absence of 
{inter alia) a "contract to the contrary".^ A lease for a term certain, a perpetual 
lease, a lease for the life of the lessee, a tenancy-at-will, etc., are all leases in which 
there is a contract to the contrary within the meaning of the section. So also, where 
a lease is expressly made determinable by the lessor without any previous notice there 
is clearly a contract to the contrary under this section and no notice will be necessary 
to determine such a lease.-- - Similarly, where a lease is expressed to be determinable 
by notice but tlie notice is not of the kind required by this section there is a contract 
to the contrary within tins section. Thus, the parties may provide for a longer^ or 
shorter^ notice than that required under the section for the determination of a lease. 
Similarly, a notice may be according to the contract between the parties although such 
notice does not expire with the end of a year or month of the tenancy.® 


Section io6 — Note 2 

I. (’28) 15 AIR 1928 Mad 687 (6S9) : no 
Idn Cas 398 (DB), Moosa Kufly v. Kovi~ 
lak.ith Thekkc. 

('24) n AIR 1924 Nap 220 (220) : 78 Ind 
Cas 445, S-tik Kautm v. Hctfi Yusuf. (A 
contract for a month's notice without any 
.specification of the time when the notice is to 
c.'cpirc is a contract to the contrary.) 

(’24) II AIR 1924 All 726 (727) : 79 Ind 
Ca.s 106, Mukat Singh v. Misra Varas Ram. 

2-3. (’06) 16 Mad L jour 557 (55S) (DB), 
Suryanarayana Row V. Somayya. (Tenant ex- 
ecuting muchilkas binding himself thereby 
to surrender the lands at the end of the 
year at the landlord’s pleasure). 

(’28) 15 AIR 1928 Mad 687 (689) : no Ind 
Cas 398 (DB), Moosa Kutty v. Kovilakath 
Thckke. (Provision that tenant sliould sur- 
render the property when demanded.) 

(’10) 8 Ind Cas 362 (365) (DB) (Mad), 
Kelu V, Ammad Kully. (Do.) 

(’24) n AIR 1924 All 726 (727) : 79 Ind 
Cas io(S, Mukat Smgb v. Misra Paras Ram. 
(Do.) 

(’18) 5 AIR 1918 Cal 665 {665) : 47 Ind 
Cas 19 (DB), Momindra Nath V. Radha 
Prosouuo. (Provision for resumption of 
possession by landlord at any time on pay- 
ment of compensation.) 

(’25) 12 AIR 1925 Pat 256 (257) : 85 Ind 
Cas 77 (DB), Ramdhani Gope v. C. V. 
Scott. (Notwithstanding mention of term 
and also fixation of rent by reference to 
year option reserved to lessor to eject at 
any time — No notice necessary.) 

[See also (’02) 5 Oudh Cas 113 (114, 115), 
Govind Prasad v. Asmat Ara Begam. (Pro- 
vision in a lease that if for any reason the 
lessee had to leave the leased property with- 
out giving one month’s notice to lessor he 
should pay one month’s rent.)]' 

4. (’25) 12 AIR 1925 Rang 206 (206) : 8<> 
Ind Cas 512. F. Morgan v. Ahmed Moola 
Dawood. (One monk’s notice in lease of 
house property.) 

('19) 6 AIR 1919 Cal 54 (55) : 52 Ind Cas 
180 (DB), Manmatha Nath v. Peary Mohan. 
(Three months' notice in lease of homestead 
land.) 

('02) 5 Oudh Cas 113 (114, 115), Govind 
Prasad v. Asmat Ara Begam. (Lease of a 
house — Provision for one months* notice.) 

(1857) 1 H & N 732 (735) : 108 R R 796 : 
156 E R 1596, Tooier v. Smith. (A 


tenanc)’, subject to a condition that it may 
be determined by a two years’ notice to 
quit is capable of being created.) 

5- (’39) 26 AIR 1939 P C II (13) : ILR 
(1939) Kar P C 90 : 179 Ind Cas 32 i 
(PC), Prahladrai V. Commissioners, Port of 
Calcutta. (Lease for agricultural or manufac- 
turing purpose — Parties may contract that 
lease is to be from month to month deter- 
minable at fifteen days' notice.) 

(’23) 10 AIR 1923 Lah 281 (282) : 75 Ind 
Cas 490, Sahih Dayal v. Dhanpaf Rat. 
(Monthly tenancy determinable at a week’s- 
notice.) 

(’24) II AIR 1924 Lah 643 (643, 644) : 73 
Ind Cas 1034, Bure Khan V. Ghulam Moha- 
mmad. (Lease for eleven months deter- 
minable at a week’s notice.) 

1 5 ee also (1948) 1 AUER 260 (264)//. (?. 
Simonds Ltd. v, Heywood. Agreement of 
tenancy for three months and afterwards 
from year to year — Tenancy determinable on 
three months’ notice at any time — Notice- 
proviso held valid and not repugnant to 
grant contained tn habendum of agreement.'^ 
[See however (’38) 25 AIR 1938 Cal 656 
(658) : ILR (1938) 2 Cal 261 : 180 Ind 
Cas 93, Baidyanath Basak v. Onkermull 
Manicklal. (In this case a lease of vacant 
land provided that when it is necessary to 
give khas possession the lessee will give 
khas possession to the lessor within seven 
days — Held that this was not a contract 
making the lease determinable on seven days’ 
notice by the landlord— The provision only 
meant that if the tenancy was determined 
in any of the ways mentioned in S. iir- 
the tenants would give khas possession within 
seven days’ of such determination : Dixon 
V. Bradford & District Railway Servant^ 
Coal Supply Society, (1904) I K B 444: 
followed.)] 

6 . (1948) X Sau'L R 41 (44), Jagadishchan- 
dra^ Jayantilal Bhatt v. Metha Girdharld 
Bhimji. [Rent note contained the following 
provision "in case you (the landlord) de- 
sire the suit permises to be vacated they 
will be so vacated after the lapse of 15 days 
or at the most a month witliout actually 
claiming a notice : ” Held, that even assum- 
ing that the tenant had waived a specific 
notice under S. 106, there was a substituted' 
contract by which the tenant was entitled,, 
if desired, to a month’s notice, thouglu 
not in writing certainly verbally.) 
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Where a contract of tenancy, simply provides for a notice of a certain period 
which is different from the period of notice under this section there will be deemed 
to be a contract to the contrary within the} meaning of this section not only with re- 
ference to the length of the notice required to determine the lease but also with re- 
ference to the time when the notice is to expire, although there is no specification in 
the contract as to such time. Hence in such a case the notice need not expire with 
a year or month of the tenancy.^ 

It has been held that where after the termination of a lease, ;the lessee holds 
over with the assent of the landlord and the lease is renewed from year to year or from 
month to month, a covenant in the original lease making it determinable without notice 
will also hold good in the case of the lease formed by holding over.® The reason 
given is that except as to the period of the lease, the lease by holding over will be 
governed by the same terms as the original lease. 

The questions as to the nature of a tenancy and as to whether it involves a 
contract to the contrary within the meaning of the section are purely questions of con- 
struction depending on the facts and circumstances of each case. The undermentioned 
are some illustrative cases,® 


('28) 15 AIR 1928 Lah 348 (348, 349) : 

106 Ind Cas 537, Ram Nath V. Badri Nath. 
(1902) I K B 157 {158) : 71 LJK 3 24; 
85 L T 614 : 50 W R (Eng) 169, Soames 
V. Nicholson. 

<’20) 7 AIR 1920 Lah 96 (97) : 56 Ind Cas 
7, Rad ha Kishen v. Rattan Lai. (Lessee 
undertaking to vacate within one month of 
receipt of notice.) 

7. (’24) II AIR 1924 Nag 220 (220) : 78 
Ind Cas 445, Saik Kasam v. Haji Yusuf. 

(’19) 6 AIR 1919 Cal 54 (55) : 32 Ind Cas 
180 (DB), Manmatha Nath V. Peary Mohan. 
(’28) 15 AIR 1928 Lah 348 (348, 349) : 106 
Ind Cas 537, Ram Nath v. Badri Nath. 
(AIR 1923 Lah 659 dissented from.) 

(’24) II AIR 1924 Oudh 309 (311) : 84 
Ind Cas 532, Shamsuddin Khan v. Agha 
Sayid Fateh Shah. 

[But see (’43) 30 AIR 1943 Bom 306 (310): 
ILR (1943) Bom 553 : 213 Ind Cas 48 
(DB), Utility Articles Manufacturing Co. 
V. Motilal Bombay Mills Ltd. (A provision 
in a tenancy that each side will give one 
clear months notice to determine the tenancy 
does not affect the rule that the notice must 
expire with the expiration of the tenancy.) 
('23) 10 AIR 1923 Lah 630 (659, 660) : 
79 Ind 937, Chuni Lai v. Chuni Lai. 
(Stipulation in lease for one month's notice 
— Notice must expire with end of month.)] 

8. ('38) 25 AIR 1938 All 649 (650) : 178 
Ind Os 986, Badal v. Ram Bharosa. 

<’19) 6 AIR 1919 Cal 54 (55) : 52 I. C. 

180 (DB), Manmotha Nath v. Peary Mahan. 
(20) 7 AIR 1920 Lah 96 (97) : 56 Ind 
Cas 7, Radha Kishen V. Rattan Lai. 

(’23) 12 AIR 1925 Oudh 173 (173) : 27 
Oudh Cas 224 : 8x lad Cas 392, Laltnan 



V. Mt. Mullo. 

+ ('09) 12 Oudh Cas 279 (284) : 3 I* C. 
873 (873) Khuda Baksh v. Abid Husain. 

9. (’03) 28 Mad 391 (392* 393) (DB), 
Narasimha Charri v. Gopala Ayyangar. (A 
patta given at the end of the fasli indicating 
tfie change in the conditions of the tenure 
even for the existing fasli is not a sufficient 
optke.) 


( 37) 24 AIR 1937 Oudh 165 (167) : 12 
Luck 316: 164 Ind Cas 1003 (DB), Cur 
Din Sah v. Badri. (Lease for building pur- 
pose — Long possession at same rent — Held, 
on construction lease was permanent.) 

(’39) 26 AIR 1939 P C II (13) : ILR (1939) 
Kar P C 90 : 179 Ind Cas 321 (PC), Prah- 
ladrai v. Commissioners, Port of Calcutta. 
(Unless there is some indication to the cont- 
rary, the term ' ordinary tenant ’ w'ould in 
Calcutta mean monthly tenant, even though 
there was no reference to payments of 
monthly rent, and such a tenancy would be 
terminable on 15 days’ notice expiring with 
the end of the month of the tenancy.) 

(’15) 2 AIR 1915 All 231 (252) : 29 Ind 
Cas 437 (DB), F. S. Old v. /. A. Shail. 
(In the absence of evieJence to liie contrary 
a lease of a house at Mussoorie for the 
' season ’ continues to the end of the year. ) 

(■29) 117 Ind Cas 842 (846) (DB) (Cal), 
Bejoichand Mahtab v. Glrupada Haidar. 
(The fact that a tenant for an ugricultuial 
holding has been in long possession but fail- 
ed to prove permanent tenancy may give rise 
to an inference that he was a tenant from 
year to year.) 

('29) 16 AIR 1929 Pat 444 (446) : ri8 Ind 
Cas 303 (DB). Pratab Udai Nath v. Jagan- 
tiilth Mahto* (Fresh settlement made every 
year — Therefore the lease was not one 
from year to year.) 

(’17) 4 air 1917 Pat 46 (46) : 2 Pat L 
Jour j8o : 39 Ind Cas 658 (DB), Mt. 
Parshan Kuer v. Mt. Tulst Kuer. {Held 
that the bemiadi patta was a lease witliout 
a term or one not for any definite period, 
and the mere mention of the heirs, and 
successors of the lessee or of the mineral 
rights, etc., did not make the lease a per- 
manent one and that it was only a lease 
from year to year.) 

(’33) 20 AIR 1933 Cal 609 (609, 610) : 60 
Cal 681 : 146 lad Cas 55, Surendra Nath 
V. Poornachandra. (In the case of utbandi 
holdings, unless there is a special custom 
to that effect, the right to occupy the land 
does not enure beyond a parti<^ar season 
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The contract lo the contrar)' must be a lal'ni contract, sec Notes 15 and 18. 
Further, it must form part of the transaction of lease in question.See Notes 8 and i8. 

In a suit for ejectment by a landlord against a tenant on the allegation of the 
tenancy having been determined by a notice to quit the onus of proving that the 
tenancy is not determinable by notice is on the tenants® See also Note 43 on section 

105. 

3 . Lease for a term certain — Notice. — Where a definite period is fixed 
as the term of a lease, there would be a " contract to the contrary witnin tlie meaning 
of this section. The section will not, therefore, apply to such cases.^ In such cases, 
the lease will automatically come to an end by efflux of the time limited thereby. (See 
S. Ill, clause (a).) A notice will not'be necessary to determine the lease.^ Similarly, 
such a lease cannot be determined before the end of the term fixed, by a notice to 
quit. 2 -‘ After the expiration of the term fixed by the lease, the lessee continuing in 
possession, will, in the absence of an assent by the lessor or his representative in 


or a particular year and the ten.fnty not 
being a lease from year to year S. 106 does 
not aoph'.) 

(18) 3 AIR 1918 Mad 453 (434) ; 42 Ind 
Cas 268 (DB), GjugeidhAyan Pjllar v. 

MunAvikyAmiw. (Verumpattam is a lease 
which runs onlv for a single year unless 
otherwise specified — At the end of the year 
the landlord is at liberty either to renew the 
lease or let the land to another tenant — 
The period of twelve years presumed in 
the case of a kanom has no application to 
Verumpattam. ) 

(15) 2 AIR 1915 Mad it35 (1136) : 28 
Ind Cas 913 (DB), Raiiiiisiirni ChcHiat V. 
AvibAhigArAU. (A refusal or neglect to 
perform purakudi service renders the pura- 
kudi tenant liable to be evicted v/ithout 
notice — S. iit of the T. P. Act has no appli- 
cation to the case.) 

('26) 13 AIR 1926 Cal 312 (313) : 92 Ind 
Cas 41 1 (DB), Gop.il Chandra v, Bhnincth. 

( Lease for residential purpose — Hold, on 
construction that the land was to be enjoyed 
by the defendants from generation to gene- 
ration so long as the landlord did not re- 
ouirc it for In's own purposes, but that if 
fie so required it, lie had tlic right to re- 
enter after giving notice and paying com- 
pensation in accordance wiUt the leriiis of 
the lease.) 

( 24) II AIR 1924 Mad --71 (772) : 80 Ind 
Las 139 (DB), Kannan Kutty v. E. V. Vein. 
(A condition in the lease that the landlord 
must eive the value of the kuzhijurs and 
chamayams to the tenant on his eviction 
does not dispense with the necessity of 
notice to quit.) 

10. ( ^6) 23 AIR 1936 Cal 351 (332) ; 166 
Ind Cas 811, Golam Hossain v. Aiu Bakkar. 

i'll) 4 AIR 1917 Cal 37 (38) ; 42 Ind Cas 
262 (DB), Paran Chandra v. Khazez Alan- 
dal. 

Section io(>— Note 3 

I- (’33) 20 AIR 1933 AM 756 (757. 758) : 
146 Ind Cas 762 (DB), Kundan Lai v. 
Deepchand. 

2. (’47) 1947 All W R (HC) 167 (168), 
Beshambhar Nath v. Ait. Kailash Wait. 
\Lessee permitted by lessor to continue in 
possession for a definite period on expiry 
of a seven yeard lease."] 


( 23) 12 AIR 1925 Nag 48 (4S) ; 78 Ind 
Cas 446, Dina Smgh V. J.iinal Singh. (Wliere 
a tenant agrees to give up possession at a 
particular time, he is not entitled to a 
notice to quit under S. 106.) 

(18) 3 AIR 1918 Nag 148 (148) ; 14 Nag 
L R 129 : 44 Ind Cas 212, Kesbao v. 
Alansh.t. (Notice to quit in tenancy for 
one year is not nscessary.) 

(’26) 13 AIR 1926 Nag 201 (202) : 90 lad 
Cas 43, Balkrishna V. Raghunuth. (No 
notice is necessary in the case of a tenant 
for one year only. ) 

(’03) 2 Cal L Jour 349 (351) (DB), Bibi 
Jawahir Kumari v. Chatterput Singh. 

(■32) 19 AIR 1932 All 314 (315) : 139 Ind 
Cas 828 (DB), Aid. Y'azihzzaman v. Anwar 
Husain. (Notice must be presumed as 
given when lease was executed.) 

(■33) 20 AIR 1933 All 756 (757, 758) : i4<> 
Ind Cas 762 (DB), Kundan Lai v. Deep- 
chand. (If notice is actually given, it can- 
not be treated as defective merely because 
it is not according to the requirements of 
a notice under this section,) 

(1850) 15 Q B 257 (265) : 19 LJQB 438; 
15 L T (os) 298 : 117 E R 455. Doe d. 
Davenish v. Aioffatt. 

(1828) 4 Bing 446 (447) : 6 L J (os) CP 
50 : 130 E R 839, Doe d. Tilt v. Stratton. 

(1807) 103 E R 380 (381) : 8 East 358 
(361), Cobb V. Stokes. 

(1786) I R R 169 (170) : 99 E R 1029 : 

I Term Rep 159, Right d. Flower v. Darby. 
[See also (’44) 31 AIR 1944 Lah i (6) : 
211 Ind Cas 145 (DB). Sura} Bhan v. 
Hafiz Abdul. (A lease for a fixed term 
expires on the expiration of the term and 
the landlord is automatically entitled to eject 
the tenants. There is no necessity for in- 
serting a provision to that effect in the rent 
deed itself.]’ 

( 26) 13 AIR 1926 Cal 354 (355) : 90 Ind 
Cas 114 (DB), Raj Kristo V. Bata Kristc. 
(The lessee is bound by the terms of the 
contract and must give up possession after 
the expiry of his lease period.)]. 

Also see S. in, Note 2. 

2a. (’19) 6 AIR 1919 Oudh 124 (125) : 
53 Ind Cas 109, Bisheshwar V. Cbhedi Lai- 
(Lease for one year providing that the lessor 
might determiine the lease oefore the enu 
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interest, only be a tenant by sufferance. He can be sued in ejectment at any time with- 
out any previous notice or demand of possession.^ (See S. 105, Note 37,)'. As seen 
in Ndte 25 on S. 105, a lease need not be for a period which is certain on the date of 
the lease but it is sufficient if the period is fixed with reference to a future event on 
the happening of which the lease will be determined and the period of the lease will 
become certain. In such a case also the lease will come to an end on the happening 
of the event and no notice to quit would be necessary.^®^ 

Where a lease for a term certain is granted in favour of a and then another 
lease is granted in favour of B to commence on the expiration of a's lease, B can sue a 
for possession after the period ofi a^s lease has expired, b need not give any notice to 
quit to A before bringing such suit.* 

Where, however, the tenancy is renewed from year to year or month to month 
under S. 116 read with this section, a notice will be necessary to determine such tenancy 
and the tenant cannot be sued in ejectment without such notice being given. “ (See 
Notes on section 116.) 


4. Lease for life. — A lease for the life-time of the tenant is obviously one in 
which there is a “contract to the contrary” within the meaning of this section. Such, 
a lease cannot be determined by a mere notice to quit under this section. Nor will 
such a notice be necessary for bringing a suit for ejectment against the tenant’s reorc- 
sentatives, where the lease has terminated on the death of the tenant.^ See also Note 
34 on section 105. 


5. Perpetual lease. — A perpetual lease necessarily involves a contract to the 
contrary within the meaning of this section and is not determinable by notice under this 


of one year if he wanted the house himseJf 
or if the rent was not regularly paid — 
Lessee cannot determine the lease by notice.) 
('14) I AIR X914 Mad 301 (303) : 23 Ind 
Cas 572 Ramasami v. Venkataramanjulu. 
(Lease for 15 years with provision for s;x 
months’ notice thereafter before the lessee 
could be asked to vacate is not determinable 
by notice given before expiry of 15 years.) 
3. ('29) 16 AIR 1929 Pat 444 (446) : ii8 
Ind Cas 305 (DBh Pratap Udai Nath v. 
fagannath. (The annual tenancy of private 
land (manjhihas) of landlord ceases on the 
termination of the year.) 

(’i2> 13 Ind Cas 59 (60) (All) , Gokul 
Chand v. Shib Charan. 

(’19) 6 AIR 1919 Pat 254 (256) : 53 Ind 
Cas 180 (DB), Moore v. Makhan Shzgh. 
,t ('10) 7 Ind Cas 8 (9) (DB) (Mad), 
Nandikolla Gopalan v. Manyam Maha- 
lashmi, 

t ('27) 14 AIR 1927 Bom 192 (193, 194) : 
51 Bom 149 : 101 Ind Cas 33 (DB), Magan 
Lai V. Bhudar. 




(’30) 17 AIR 1930 Lah 386 (388) : 120 
Ind Cas 166 (DB), Asa Ram v. Kishan 
Chand. 



UR 1940 Lah 410 fai2) : 791 Ind 
(DB), Banwari Lai v. Mi. Hus- 

also (’40) 27 AIR 1940 Oudh 401 
z6 Luck 44: 189 Ind Cas 488 (DB), 
v. Ramcharan. (Tenant continuing 
after expiry of period fixed in 
lease without landlord’s consent — 
quit not necessary prior to eject- 

48 (48) 1 78 Ind Cas 
V. Jamal Singh. (Tenancy 


by sufferance — Absence of assent as well as 
dissent is necessary.) } 

3a. (1786) I R R 169 (170) : I Term Rep 
139 : 99 E R 1029, Rjght d. Flower v. 
Derby. 

(1816) 171 E R 439 (440) : I Stark 181 
(182) ; 4 Camp 373, Doe d. Waithnun v. 
Miles. (A house was to be used and occu- 
pied by the lessees during the partnership 
between them — Held that the tenancy came 
to an end on the dissolution of the partner- 
ship and no notice to quit was necessary.) 

(1805) 6 East 530 ( 535 . 53 <>) : 102 E R 1390. 
doe d. Bromfield v. Smith. ( Lease to endure 
only for the joints lives of A and B — Lease- 
held determined on the death of either of 
them without a notice to quit.) 

Also see S. 105, Note 37 and S. 116, Note 13. 

4 - (’32) 19 AIR 1932 All 314 (315) : 159 
Ind Cas 828 (DB), Md. Fazi'hzzatnan v. 
Anuwar Husain. 

(■31) 18 AIR 1931 All 649 (650, 651) : 
136 Ind Cas 273 (DB), Bisheu Sarup v. 
Abdul Samad. 

5. See ('17) 4 air jot-* Mad 141 (142) : 
32 Ind Cas 709 (DB), Mt. Bctt XJmmu v. 
Shammu Menon. (In this case the»Jeaso 
stipulated for a year certain and provided 
for yearly payments in case the lessee con- 
tinued to hold on — Held on the expiry of 
the first year of tenancy the defendant was 
continuing as a tenant from year to year 
under the provision to hold on — Notice to 
quit was necessary for ejeebnent.) 

Section ro6 — Note 4 

1. ('94) 18 Bom 256 (259) (DB), Krishna/i 
Ramchandra v. Antaji Pandurang. 

('o8> -? Cal L Jour 90 (95) (DB), Syed 
Mahammad Khan V. Maharaja .W.v; Narain 
Singh Bahadur. 
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section.^ But a perpetual lease cannot be created except by a registered instn^eiU. 
Where a person alleges a perpetual lease for building purposes but there is no registered 
instrument it has been held that the oral agreement accompanied by delivery of posses- 
sion operates only to create a month to month tenancy under this section. 

Where a tenancy is established, the onus of proving that it is a perpetual 

tenancy is on the tenant. See S. 105, Note 43. 

6. Tenancy at will.— Where the agreement between the parties is to the 
effect that the tenancy should be determinable by either party at any time, there is 
clearly a ” contract to the contrary ” within the meaning of this section.^ Hence, the 
provisions of this section will not apply to such leases. The tenancy in sucJi cases 
will be what is known as a tenancy at will under the law. (See S. 105, Note 3^0 

But a tenancy at will must be established by positive proof of a contract. 
Such a tenancy cannot be implied merely because the intention of the parties as to the 
duration of a lease cannot be definitely ascertained.' In such cases, there would be 
no contract to the contrary within the meaning of this section and the presumption of 

yearly or monthly tenancy under the section will apply. 

But the agreement making a lease one at the will of the parties may be express 
or implied. Such agreement may be implied from words used as well as from the 
conduct of the parties and other circumstances. So the question, whether a lease is a 
tenancy at will, depends on the facts and circumstances of each case. 

Where it was provided in a lease that the tenant would pay the monthly rent 
regularly and that in case of default for three months he would vacate the property, 
it was held that as soon as rent for three months fell into arrears the tenancy was 
reduced to one at will and that from that date the tenant could be ejected without any 
notice to quit.'*" 

Though ordinarily a tenancy at will is not a transferable interest, it may be 
transferable by special custom in any particular place. Hence, notwithstanding such 
transferability, a lease may be only a tenan^ at will.® 

Where a lessee enters into possession under a lease which requires registration 
but is not registered, the circumstances of a case may give rise, by implication, to a 
tenancy at will.® But it would be wrong to suppose that wherever a tenant enters 
under an invalid lease, there would ipso facto arise a tenancy at will. If a tenancy is 
implied from the circumstances in such cases, the prima facie presumption under this 
section would be in favour of its being a yearly or monthly tenancy and not a tenancy / 
at will. Such a tenancy can arise only by positive proof of a contract and not by mere 
presumption of law. 

A tenancy at will may go on for any length of time indefinitely. Hence, the 
mere fact that a tenancy has continued for a very long time is not a conclusive proof 
that it is not a tenancy at will.^ 


Section 106 — ^Note 5 

1. (‘86’' 9 Mad 307 (319) : 13 Ind App 32 
(PC), Vhianagaram Maharajah V. Suryana- 
rayana. 

. 2. (’44) 31 air 1944 Pat 30 (31, 33) : 22 

Pat 554 (DB), Darbari Lai Mudi V. Kancc- 
gttnj Coal Association, Ltd. 

Section 106 — Note 6 

1. But see (’40) 27 AIR 1940 Oudh 401 
(403) 16 Luck 44 : 189 Ind Cas 4S8 

(DB), Bansidhar v. Ram Charan. (A 
tenancy at will arises by implication of law 
in cases of permissive occupation when a 
person is in possession of premises with 
the consent, of the owner ; or it may arise 
expressly by agreement to let for an inde- 
finite period for a compensation accruing 
day to day so long as both parties please. 


Note. — It is submitted that the view that 
a tenancy at will can arise by implication 
of law is against the provisions of this 
section. ) 

la. (’38) 25 AIR 1938 Nag 506 (509) : ILR 
(1940) Nag 269 : 182 Ind Cas 581 (DB), 
Abdul Razak v. Nandlal Sheolal. 

2. ('80) 6 Cal L R 117 (118) (DB), Shama 
Sunduri v. Nobin Chunder. 

3- (’46) 33 AIR 1946 Oudh 144 (145) : 
21 Luck 292 : 222 Ind Cas 630 Gur 

Prasad v. Hansraj. {No notice is necessary 
to determine .tenancy— demand for posses- 
sion is sufficient.] 

(’36) 23 AIR 1936 Oudh 102 (105) : i59 
Ind Cas 3i6 (DB), Janki v. Kanhaiyalal. 
(Mere demand for possession is sufficient 
— Notice not necessary.) 

4. (’68) 10 Suth W R 477 (478) (DB), 
Sheo Dayal V. Mohabevr Pershad. 
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A tenancy at will can be determined by a notice to quit. ’’'- But buch a notice 
^ -will not be necessary for the purpose.® A mere demand for possession v^ill be suffi- 
<ient to put an end to the tenancy.® Even where a notice is given, it need not comply 
-with the requirements of tliis section. Such a notice need not be for the period pres* 
cribed by this section nor need it expire with the end of a year or month of the tenancy. 
A reasonable notice will be quite sufficient to determine the tenancy.” 

But unless the lease is determined in some way, the lessee cannot be sued 
in ejectment.® 

A tenancy at will is ordinarily determined by the death of the lessor,’ or 

lessee.^® 

7. Lease for indefinite period. — Reference has been made in Note 26 on 
'S. 105 to the rule of construction according to which a lease for an indefinite period 
would be construed as a lease for the life-time of the lessee. Hence, where this rule 
applies, there would be a "contract to the contrary” within the meaning of this sec- 
^tion, although the lease is not for any definite period and the parties have not fixed 
any limit of time absolutely or relatively in regard to the lease.^ 

See also Note 72 on section 105. < 

8. Possession under agreement to grant lease for a term certain. — In 
the undermentioned case,^ a agreed to take a lease of lands for a term of ten years 
-and entered into possession of the lands. He paid rent as arranged but no lease was 
executed in his favour. It was held that this section did not apply to such a case as 
the agrieement to grant a lease for ten years amounted to a " contract to the contrary ” 
within the meaning of this section. It is submitted with respect that this view is not 
•corfect. The " contract to the contrary ” referred to in the section is a contract form- 
ing part of the transaction of lease. In the above case, the tenancy formed by impli- 
‘Cation from payment and acceptance of rent is independent of the agreement to grant 
a lease for ten years and is not affected by such agreement. 


4a. ('75) 24 Suth W R 461 (461) (DB), 
Abdool Kureem v. Omer Chand. 

<^(’28) 15 AIR 1928 Cal 279 (280) (D 3 ), 
Bishum Chandra v. Behari Lai. 

'5. (’25) 12 AIR 1925 Pat 256 (258) : 85 
Ind Cas 77 (DB), Ramdhani Gope v. C. V. 
Scott. 

i:(33) 20 AIR 1933 Pat 561 (562) : 145 Ind 
■Cas 567 (DB), Ramkrtshun Pande v. Bihi 
Sohila. , 

^■40) 27 AIR 1940 Oudh 401 (403) : 16 
Luck 44: 189 Ind Cas 488 (DB), Bansi- 
dhar v. Ram Charan. 

[See also (’42) 29 AIR 1942 Pesli 74 
(75) : 202 Ind Cas 627 (DB"' Abdi4 Gha- 
fur V. Jetamal. (A tenant at will can be 
■evicted at any time.)} 

<6. ('46) 33 AIR 1946 Oudh 144 (145) : 21 
Luck 292 : 222 Ind Cas 630 Gur Prasad 
V. Hansraj. 

•(’36) 23 AIR 1936 Oudh 102 (105) : 159 
Ind Cas 316 (DB), Janki v. Kanhaiyalal. 

'(■35) 62 Cal L Jour 201 (204^ (DB), Jami- 
ruddin Saodagar v. Haz/ Mai Gani. 

*<78) 2 Mad 346 (351) (DB), Abdulla 

Rawutan v, Subbarayyar. 

Also see S. 103 Note 32 and S. xxi Note 24. 

7. ('ojj 2 Cal L Jour 343 ( 349 ) (DB), 
Jawahir Kumari v. Chatterpul Singh. (Five 
month’s notice held reasonable.) 

<’x8) 5 AIR 19x8 Cal 355 (356) : 39 Ind 
Cas 795 (DB), Dhuki Ram v. Matubi. 
(What is a reasonable notice i.s a question 
fut.) 


(1847) 16 LJQB 269 (270) : 10 QB 130, 
Doe d. Jacobs v. Phillips. 

8. (1847) 16 L J Q B 269 (270) : 10 Q B 
130, Doe d. Jacobs v. Phillips. 

•[ But see ('26) 13 AIR 1926 Lah 129 (130) ; 
89 Ind Cas 869, Kaka v. Ram Sayan. (De- 
fendant retaining possession of the property 
for a considerable period after the institu- 
tion of the suit — Suit cannot be dismissed 
on the ground that there was no previous 
notice to quit. NoTF. — Submitted that the 
view is not correct.)} 

9. (1900) 10 Mad L Jour 201 {202) (DB), 
Chemtninian Pockan V. Vdayavarma Valia 
Rajah. 

10. (’38) 25 AIR 1938 Nag 506 (509) ; ILR 
(1940) Nag 269: 182 Ind Cas 581 (DB), 
Abdul Razak v. Nandlal Sheolal. 

Also see Section 111, Note 24. 

Section 106 — Note 7 

I. (’39) 26 AIR 1939 Cal 423 (424, 425) : 
184 Ind Cas 216 (DB). Mahomed Azizal 
V. Raziuddm Mohd, Idris. 

(’26) 13 AIR 1926 Cal 379 (379) -89 Jnd 
Cas 298 (DB), Biswamkbar Das v. Amir- 
uddin Mondal. (Lease for indefinite period 
— Lessor serving notice to quit and after 
lessee’s refusal suing for ejectment — Held, 
lessee had lease for life and therefore les- 
sor was ndt entitled to eject him.) 

Section Jo6 — Note 8 

I. (’3) 2 Cal L Jour 343 (346) (DB), 
Jawahtr Kumarr-v. Chatterput Singh. 
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y, L:iw to the contrary. — Where the right of a landlord to eject his tenant 
after dclenniiiing the tenanty under the general law is interrupted by a temporary 
ciuuOncnt, the right is revived on such enactment ceasing to be in forced 

10. Usage to the contrary. — The presumption as to the duration of a tenancy 
itjul its iJioile of deterniinahility under this section will not apply to cases, where there 
is a usa/:c to the conlr.sry.’ 'i'hus, it has been held that according to local custom a 
iMonlli’s iMilicc to ciuit instead of 15 days notice as rec^uired by this section^ will probably 
be ne<ess.iry lo <leleiinine a tenancy of iDuildings in the city of Bombay." But in the 
(ily of Calditia there would seem to be no special custom extending the fifteen days' 
rioliic pi-ovideti for by this section for monthly tenancies of buildings.^ It has been- 
held by llie Sitid Iudici.il ( ioinniissioner’s Court that, where local custom requires a 
monthly lenatny tii be determined by a month’s notice, it need not be served in the- 
manner prescribed by this section.'* There being a "usage" to the contrary in such 
a case, the [uovisions of this section do not apply. 

11. Imniovahle properly. — A jalkar or right of fishery is "immovable, 
piopcrty" within the meaning of this section.^ 

See also Notes on section 3. 


12 . Presumption of yearly or monthly tenancy under this section. — 
Uiuler (his sec'lion, in the ahscnce of a contract, local law or usage to the contrary, a. 
lease of immovable properly for agricultural or manufacturing purposes should be 
clec’ined lo be one ( rom year to yc.ir and a lease for any other puq^ose should be deemed 
lo be one from month to month. Hence, where there is no satisfactory evidence as to 
(he pcricKl (01' which a lease has been granted, it will be deemed to be one from year 
to year* or one from nionlli to month- according to the purpose of the lease, unless- 
theic is any local I.uv or usage to the contrary. 

In thus creating a presumption of yearly tenancy in regard to agricultural 
leases the section only gives effect to a principle generally recognised in India.^ 


io(> — Note 0 

\. ( jS) AIK iojS Cal .jU* (457) : ito 
liul ('as 71s (Dh). S»rfs/> Ch.iuJrj v. 

K.nili Ch.niJr.i. (Calcutta Rent Act, III 
ot »')Jo — Case relatioi; to — Act expiring 
klufini; pcudciuy of appeal.) 

Section coft — Ncitc 10 

1. ( ^S) ' Cal <>06 (egg) : I Cal L Rep 
'S77 (DIH. Prosutino Comarte DeheJ v. 
A ' ‘'(ikh Kft //• 1 w Bti'.try. 

2. ('2s) xi AIR 1025 Bom 167 (16-) : 04 
hul Cas ou, M.thoru-J.iily v. lljfi 

' ^ loeg (io“i). ProfkILi 

^ V. I'C.inJ.t L.1I Jt-jmor. (12 
Boivs I- R 205 . explained. > 

[>«« ( -.H 12 Bei\< L R 26c (265) 

.\ I'l .'.p-./.i.ir V. Jfurjj BjAop. 

llcn.uKv in ('alvutta is presumed to he 

monthly tenninahle hv a month’s notice.)} 

4 ( 2'‘> 14 .AIR 102"? Sind 24 (2y) : gr Ind 

(as s--, U.x-i H.miJ v. Mfhcrjh 

P.*t 

Section 106 — Note it 

t. ( oO 20 Cal 44 ^ (44v'^) (DB), GV-p-/ 

V. ShrwKkJJ.-K, 

Seciion tch— Note i; 

1 ( 4%) .AIR 1041, N(.id 5 it (ct2) : 2og 
Ind (.as sot, T*Vr*i Ikk^ v. 

G'.^flV Ci.'f't Rfjjj. 

I 2o> - .AIR 1020 NX« 62 (62): s- Ind 
Cas stt, AfavWW V. SkihUI. (Waste land 
— Monev spent Mr cultix-atton — ^Ko presumt^ 
ticxn of permanent tenanoi.) 


■ ('21) S AIR 1921 Bom 224 (224) : 45 Bom- 
.s5o : 59 Ind Cas 751 (DB), Manekial V. 
B.ii Avtb.t. 

[See jUo (’29) 117 Ind Cas 842 (846)' 
(DB) (Cal), Be'ioychand Mahtab v. Guru- 
pjdj Hjldjr. (The fact that the tenant had 
been in long possession may give rise lo- 
an inference that he was a tenant from year 
to year.)] 

2. ( 05) ?2 Cal 243 (246) : 8 Cal W N: 
904 (DB), Jyotisb Chandra V. Ramanath. 
(Where it was agreed that instead of pay- 
ing rent a lessee was to give his services- 
as a family doctor to the lessor, the lease 
was a lease from month to month termin- 
able by fifteen days’ notice, expiring wilh- 
the end of month of the tenancy.) 

( 26) 13 AIR 1926 Nag 147 (148) : 89 Ind' 
Cas 1019, Balirjrn v. S odor am. 

( .>“) 24 AIR 1937 I'^ag 321 (321) : ILR- 
(1937) 406 : 172 Ind Cas 545, 

Husain V. \au'ab Yanuskban. 

( 06) 10 Cal W N S41 (S44) (DB), 

Chandra Teuar’i v. Secretary of Stata far 
India. 

( 40) 2T .AIR 1940 S9 (91) : ILR (1939): 
2 Cal 254 : 1S6 Ind Cas 625, AMtaarmt 
Bepar: v. Ja.wua: Ld. 

{Sec also ( iS) 5 AIR 1918 Mad 419 ( 419 ) • 
43 ^ Ind Cas 643 (SB). Tbarasi Ammd 
SaLsz AmiKjd. (Tenant alleging permanent 
tenancy — Burden of proof is on 
In absence of proof, tenancy must be dacme* 
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In the c^es cited below,* a lease of shops in the Punjab, where this Act is 
not in force, was held to be one from month to month on the analogy of this section. 

Under this section, a lease which is not for agricultural or manufacturing 
purposes must be presumed to be one from month to month. This presumption will 
apply even to a bmldtng lease.^ See also S. 105, Note 26 ^ ^ 


13. Lease for agricultural or manufacturing purposes.— This section 
provides that in the absence of a contract, local law' or usage to the contrary, a lease 
for agr^ltural or manufacturing purposes shall be deemed to be one from year to 
year. This provision has to be read with S. 117, under which the provisions of this 
chapter will riot apply to leases for agricultural purposes, except in so far as they may 

by a notification of the Provincial Government. The re- 
smt is that in the case of agricultural leases, the persumption, of yearly tenancy under 
this section will apply only if the section has been made applicable to such leases by 
special notification above mentioned.* The principle of the section may be appliea 
to such leases. See also S. 105, Note i. As to when a lease can be regarded as 

being for agricultiulal purposes, see S. 105. Note i and S. 1 17, and the 
undermentioned cases.^ ' 


to be a monthly one and determinable by 
notice.) 

(*97) 24 Cal 440 (446) : 1 Cal W N 321, 
Katly Dass Ahiri v. Monmohini Dassec. 
(Ordinary inference as to a lease of build- 
ings in Calcutta at a monthly rent would 
appear to be that the tenancy is from month 
to month.)] 

3- ( 23) 10 AIR 1923 Lah 659 fr»s9, 660) : 

79 Ind Cas 957, Chuni Lai v. Chuni Lai. 
(90) 13 Mad 60 (62 > fDB), Al)pa Ran v. 
Subbanna. 

(’78) 3 Cal 696 (699) : I Cal L R 577 

(DB), Prosunno Coomaree Debca v. Sheikh 
Rutton Bepari. 

^ ^ ^ ^ ^"7 (47). jadoonath Jamadar 

V. Palhadi. 


^,9*) 4 CPLR 55 (53), Kasiba v. Vithoba. 
(21) 62 Ind Cas 390 (391) (DD) (Mad), 
Ittsnan v, Govinda Nambudui, 

<io) Ind Cas 701 (701) (DB) (Mad), Gand- 
rapuSmayya v. Koppineni Venkairatnam. 
(96) 20 Bom 78 (82): 1894 Bom P J 
399 (DB), Sottshet Antushet v. Vishnu 
Babaji. 

( 7^ 7 Bom HCR (AC) in (113, 114) 

(DB), Endar Lola v. Lallu Hari. 

(68-69) 5 Bom HCR (AC) 179 (179, 

.,*8®) (DB), Bai Ganga v, Dnllahh Para^. 

(77) 1877 Bom P J 182 (DB), Govind v. 
Narayan. 

ISee however (i9oo> 23 Mad 318 (327. 
328) (DB), Cheekati Zamindar v, Rana‘ 
sooru Dhora. (The general presumption 
does not apply to agricultural leases in 
zamindari areas.)} 

4. (’13). 19 Ind Cas 493 (495) (DB) (Lali), 
Jamasfee Boga v. Duni Chand. 

('98) 1898 Pun Re No. 33, p. 113 (114) 
(DB), Ganga Singh v. Mt. Shib Devt. 

3. ('41) 28 AIR 1941 All 399 (399, 400) : 

X97 Ind Cas 276, Bajrang Sahai v. Mr. Mulia. 
t('09) 1 Ind Cas 66 (69) (DB) (Cal), 
Mohan Chandra v. Anil Bandhu. (Correct- 
• oesf of 23 Suth W R 399 doubted.) 

Caai as air 1938 All 42 (43) : ILR (1938) 
^ 53 ■ 173 Ind Cas 153 (DB), Nand 
■ Rmm V. Sara} Hussain. (Burden to rebut 


presumption lies on lessee,) 

( 19) 6 AIR 1919 Cal 400 (400) ; 51 Ind 
Cas 44, Biseshwar Roy v. Pitambar Nalh. 
(Mere fact that rent is payable annually does 
not make lease a yearly one. See Note 15.) 
('39) 26 AIR 1939 Pat 296 (303) : 182 Ind 
Cas 618, Ram Lai Sahu v. Bibi Zohra. 

( 39) 26 AIR 1939 Mad 247 (249) ; 183 
Ind Cas 609, Pcmdarasannadhi v. Anantha- 
krishnaswami. 

[See however (’36) 23 AIR 1936 All 383 
(385. 386) : 160 Ind Cas 866 (DB), 
Kanh/ya Lai v. Abdullah. (The presunip 
tion of law is that where a permanent build- 
ing has been erected by person on land 
which has been given to him for purposes 
of erecting a buildine he has a right to 
remaia in possession of the building as long 
as the buildirig stands — It is not for him 
to prove specifically the term on which he 
was allowed to erect the building.] 

Note. — See cases under Note 47 in which a 
building lease by the Government for build 
ing purposes was presumed to be one from 
year to year on the analogy of English 
Common law. 

Section ro6 — Note 13 

^ Pat 254 (236) : 5^ 

Ind Cas 180 (DB), Moore v. Makhas Singh. 

( 49) 36 AIR 1949 Mad 127 (126) 
(UB), Narayanan Nair v. K unban Manual 
dtar. {Demand jor possession ts not notice 

willingness to surrender 
molding on certain payment by ianJiord— 
Offer not accepted by landlord — Tenant's 
right to have notice to quit not affected.'^ 
(49) 36 AIR 1949 Mad 148 (151) (D3), 
Venugopala v, T hirunavukkarus u . 

<48) 35 AIR 1949 Mad 275 ^79) : ILR 
• Mad 757 (FB), Brahmayya V. 

Sunderamma. 

2. ( 18) 5 AIR 1918 Nag 210 (211) ; 48 Ind 
Cas 354, Banmali v. Nihal Singh. (A lease 
of a village or of a share in a village for 
the purpose of bringing it under cultivation 
is a lease for agricultural purposes.) 

('09) 2 Ind Cas 993 (993) (Cull. Sheikh 
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The question whether a lease is for a manufacturing purpose, is one of 

Where a lease is for a manufacturing purpose but the landlord gives only a 
notice of one month to terminate the lease and the tenant in his reply to that notice 
admits that he is a monthly tenant, this does not estop him from contending jin a 
subsequent suit for ejectment against him, that the notice is not sufficient and that he 
is entitled to six months’ notice* 

14. Lease for building purpose — Presumption as to. — See Note i 2 . 

15. Reser\'ation of yearly or monthly rent — Effect. — The reservation of 
a yearly rent would prima jacie imply that a lease is not one from month to month but 
one from year to year.^ Hence, where a lease is not for an agricultural or manufactur- 
ing purpose but a yearly rent is reser;\'ed under the lease, there would prima facie be 
a contract to the contraiy within the meaning of this section, preventing the application 
of the presumption of monthly tenancy to such a lease. But a lease from year to year 
would require registration under S. 107 . Hence, in such a case, if the lease is made 
by an oral agreement and delivery of possession and not by a registeited deed there 
would be no lease from year to year notwithstanding the above implication. In other 
w’ords, there would be no valid " contract to the contrary ” in such a case within 'the 
meaning of this section. Hence, in such a case, the lease can be presumed to be one 
from month to month under this section notwithstanding the reservation of a yearly 
rent .2 It has been held in the undermentioned case-^ that in the circumstances described 


Abdul V. Chabil fan. (Lease of homestead 
land is not agricultural.) 

(■35) 22 AIR 1935 Oudh 90 (92) : 10 Luck 
490 : 153 Ind Cas 609, Naraiu Singh v. 
fagal Jit. (A lease was given for cutting 
down timber in forest land and subsequently 
the same land was given to another for 
cultivation at an annual rent but no period 
was fixed — Held, it was lease for agricul- 
tural purposes.) 

■(■04) 31 Cal 374 (176) : 9 Cal W N 87 
(DB), Sureudra v. Harimoban. (Though 
the cultivation of indigo is certainly an 
agricultural purpose, the manufacture of 
indigo cannot be said to be agricultural 
purpose.) 

■('21) 8 AIR 1921 Cal 379 (380) : 66 Ind 
Cas 61 (DB), Sasibala Debi v. Atnbala Debt. 
(The fact that a portion of a holding used 
for residential purposes is planted with 
fruit bearing trees does not alter the charac- 
ter of the holding.) 

<’26) 13 AIR 1926 Cal 312 (313) . 92 Ind 
Cas 411 (DB), Gopal v, Bhutnath. (Mere 
fact that there is a right to plant fruit trees 
or pluck the fruits of trees would not by 
itself convert lease for residential purpose 
into horticultural lease.) 

<’26) 13 AIR 1926 Cal 373 (374) ; 90 Ind 
Cas 805 (DB), Purusottam v. Panchanan. 
(Where the land was admittedly taken by- 
defendants not for the purpose of a home 
stead from which the defendants were to 
cultivate their Jotes but was taken for the 
purpose of a shop and continued to be used 
for that purpose, held, the case was govern-, 
ed by the provisions of this Act.) 

*('36) 164 Ind Cas 446 (447) (Cal), Rajaui 
Sutradhar V. Baikuntha Chandra. (When 
the letting of the land is for non-agricul- 
tural purposes, a subsequent user for agri- 
cultural purposes would not affect the inci- 
dents of the tenancy.) 


(■33) 20 AIR 1933 Cal 643 (644) : 146 Ind 
Cas 540, Banowari Lai V. Gopal Chandra. 
(Parent holding may be agricultural and 
sub-lease may be residential.) 

(’22) 9 AIR 1922 Cal 201 (202) : 70 Ind 
Cas 166 (DB), Harendr-t Kumar v. Hara 
Ktshore. (Transfer of agricultural lease — 
Fresh settlement in favour of transferee for 
non-agricultural purpose — T. P. Act applies.) 

3 - (’46) 33 AIR 1946 Cal 317 ( 3 i 8 ) : ILR 
(1946) I Cal 537 : 227 Ind Cas 458 (DB), 
Joyanti Hosiery Mills v. Upendra Chandra. 
[Hosiery Manufacture — Lessee carrying on 
knitting and cutting operations on leased 
premises though yarn from raw material was 
produced on another premises — Lease held 
to be for manufacturing purposes."} 

('23) 10 AIR 1923 Rang 13 (15): 70 

Ind Cas 834 (DB), The Punjab Motor 
Company v. Sheikh Juman. (Failure by 
tenant defendant to plead manufacturing 
purpose will amount to admission that lease 
is not for such a purpose.) 

4. (’24) II AIR 1924 Bom 115 (116) ; 48 
Bom 38 : 82 Ind Cas 791, William Jacks 
& Co. V. Joosab Md. 

Section 106 — Note 15 

I- ('43) 30 AIR 1943 Cal 474 (474) : lER 
(1943) I Cal 34 : 209 Ind Cas 279 (DB), 
Adinath Bhattacharjee v. Krishna Chandra. 

('13) 19 Ind Cas 721 (722, 724) (DB) 

(Mad), Sevathamuthu Asari v. Reverend 
J. N. K. Masquite. (Pre-T. P. Act lease.) 

(’32) 19 AIR 1932 Cai 198 (202) : 136 
Ind Cas 889 (DB), Debendra Nath v. Pashu- 
pni Nath. (Pre-T. P. Act lease — A month- 
ly tenancy at a yearly rent is an anomaly 
and difficult to infer unless there is some 
special reason for doing so.) 

(’19) 6 AIR 1919 Cal 529 (331) : 5 * 

Cas 415 (DB), Shamsoonessa v. Satya Sebak. 
(Reserv'ation of yearly rent payable by 
monthly instalments.) 
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above there would be a valid lease for the first year and if after expiry of the first year 
the lessor accepts itent from the lessee and assents to his continuing in possession the 
lease would be renewed from month to month terminable by fifteen days’ notice. 

But apart from the above, the reservation of a yearly tent will not conclusively 
■show in every case that the lease is one from year to year and a lease may be held not 
to be such a lease notwithstanding the reservation of such rent.® 

The expression '* ordinary tenant ” used in a lease-deed with reference to 
“house property in Calcutta prima facie indicates a monthly tenancy although there is 
no reference to payment of monthly rent.’* 


16. Lease from year to year. — The characteristics of such a lease have 
ibeen discussed in Note 31 on S. 105. As pointed out in that Note, such a lease is 
intended to go on indefinitely, till it is determined by either party by a proper notice 
^t the end of any yeaii of the tenancy.^ There is no other limit of time for such a lease 
■and it may go on even for a century or more.^ The lease is a single lease for the 
whole period till it is terminated. Although liable to be determine'd at the end of 
any year by a valid notice, it does not ipso facto come 'to an end at the end of every 

•year.® 

A periodic lease like a yearly tenancy is not determined by the death of the 
tenant. His legal representatives cannot be evicted from the land without a proper 
•notice to quit.^ 


('26) 13 AIR 1926 Cal 558 (558) : 53 Cal 
95 / 94 Ind Cas 684 (DB), Chandi Chut an 
Mitra v. Ashutosh Lahiri. 

Also see Section 105, Note 26. 

■2. *(’06) II Cal W N 1124 (1126) (DB), 
Debendra Nath Bhowmik v. Syama Prosanna 
Bhowmik. 

^(^6) 3 AIR 1916 Cal 358 (359) : 33 Ind 
Cas 899 (DB), Sheikh Akloo v. Sheikh 
Emanon. 

<’20) 7 AIR 1920 Cal 858 (858) : 59 Ind 
Cas 788 (DB), Sari Debt V. Sailabala Dasi. 

< *9) 6 AIR 1919 Cal 529 (531) : 51 Ind 
Cas 415 (DB), Shamsoonessa V. Sutya Sebak. 

»( 19) 6 AIR 1919 Cal 65 (66) ; 50 Ind Cas 
918 (DB), Mohendra Nath Mozumdar V. 
Narendra Nara/n Roy. 

*(’19) 6 AIR 1919 Cal 212 (213) : 49 Ind 
Cas 974, Ram Prosad v. Debt Prosad. 

«('i8) 5 AIR 1918 Cal 906 (907) : 44 Cal 
214 : 37 Ind Cas 956 (DB), Sarat Chandra 
V. Jadah Chandra. 

<’2i) 8 AIR 1921 Pat 307 (308) : 61 Ind 
^8 976 (DB), Sankar Ram V. Tulsi Bhagat. 
{See also ('32) 19 AIR 1932 Cal 198 (201, 
202) : 136 Ind Cas 889 (DB). Debendra 
Nath V. Pashupati Nath.) 

ILR (2943) I Cal 34 * 209 Ind Cas 179 
(DB), Adtnath Bhattacharjee v. Krishna 
Chandra. 

5. ('41) 28 AIR 1941 Pat 488 (490) : 194 
Ind Cas 300 (DB), Chinti Kaharin v. Krtpa 
Shankar. (A tenancy may well be a month- 
'ly tenancy though the rent may be mention- 
ed as so much per year.) 

i(’2o) 7 AIR 1920 Cal 858 (858) : 59 Ind 
Cu 788 (DB), Sari Debt v. S<ula Bala 
Dasi. 

^’ao) 7 AIR 1920 Cal 361 (361) : 38 Ind 
Cu 8^3 (DB), Gaya Nath Ojha Anukul 
Chandra Ojba. (AIR 1916 Cal 358 : 44 
OU 403 and AIR 1915 Cd 313, followed.) 

C> 9 ) 6 AIR 19x9 Cal 400 (400) : 31 Ind 
44. Biseswar v. Pitasnber. 


(‘25) 12 AIR 1925 Pat 256 (257) : 85 Ind 
Cas 77 (DB), Ramdhani Gope v. C. V. Scott. 
(Lease in this case held to be a tenancy at 
•will.) 

Also see Section 107, Note 4. 

4. (’39) 26 AIR 1939 PC ir (13) : ILR 
(1939 Kar PC 90: 179 Ind Cas 321 

(PC), Prahladrai Chooreewalia V. Com mis- 
sioners for the Port of Calcutta. 


I. 


Section 106 — Note 16 

(■49) 36 AIR 1949 Pat 265 (267) (DB), 
Rama Bahadur v. Harkhu Singh. [Such a 
lease is one of uncertain duration which 
does not purport to be for any definite 
period as the interest of the lessee does 
not terminate at the end of the period. A 
tenant from year to year has an interest for 
one year certain with a growing interest 
during every year thereafter springing out 
of^ the original contract and as parcel of 

^’70-71) 6 Mad HCR 164 (171) (DB), 
Chockahnga Pillai V. Vythealinga Pandara. 

( 04) 8 Cal W N 139 (140), Idulgazi Doctor 
V. Chandra halt. 

(14) I AIR 1914 Bom 152 (153) : 38 Bom 

240: 23 Ind Cas 786 fDB), Sitaram v. 
Saahu. 


2. (’89) 1889 Bom PJ 321 (DB), Gauga- 
dhar V. Mahadu. 

(’85) 9 Bom 419 (422) (DB), Gangabai 
V. Kalapa Dari Mukrya. 

3 - (’35) 62 Cal L Jour 201 (204) (DB), 
Jamiruddin Sadagar v. Haji Mat Cant. 

(1870) 13 Suth W R 190 (190) (DB), 
Malooddee Noshyo v. Bullubce Kant Dhur. 
[See (’29) 16 AIR 1929 Pat 444 (446) : 
118 Ind Cas 305 (DB^ Pratap uJai Nath 
V. Jagannaih. (Fresh settlement made 
annually — This shows that lease terminates 
each year — No year to year lease. ) ]> 

Also see S. 107, Note 4 and S. 111 Note 2. 

4. ('89) 1889 Bom P J 79 (DB), Tavnapa 
V. Kalapa. 
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17 . Lease from monih to month. — A monthly tenancy is one single tenancy - 
for an unstated period. A joint monthly lease is liable to partition among the co- 
lessees.^ A monthly tenancy under this section is a heritable interest and is not deter- 
mined by the death of the tenant.- 

For a fuller discussion of the features of such leases, see section 105, Note 31. 

18 . Possession under invalid lease — Presumption under this section. — 

Where a lease for a term of years or in perpetuity is granted but is invalid and the 
lessee enters into possession under such a lease, a tenancy may arise by implication from 
the paj-ment of rent by the tenant and its acceptance by the landlord. The presump- 
tion of a yearly or monthly tenancy under this section may apply to such leases.* The 
invalid lease would not constitute a “ contract to the contrary ” in such cases, = for two 
reasons : (i) The section contemplates a valid contract to the contrary. (See Note 
15-) (2) The contract would not form part of the lease in question. (See Note 

8.) But tlic imalid le.ise iiself cannot be treated as a yearly or monthly tenancy under 
this section .3 The reason is that the section cannot convert an invalid lease into a 
valid one. 


See also section 105, Notes 8 and 19 and section 107, Note 8. 

19 - Notice to quit — General principles. — The section provides that in cases 
coming under it the lease can be determined by either the lessor or the lessee by notice. 
The principles laid down in English decisions as to what would be a valid notice to 
quit arc. it has been authoritatively held, equally applicable to cases arising in India.* 
According to these principles, a notice to quit must be a clear and unambiguous intima- 
tion to the lessor or lessee, as the case may be, of the intention of the party giv’ing the 
notice that the lease is to terminate at a certain time. No particular form is necessary 


Section 106 — Note 17 

la. ( 48) 35 AIR 1948 Bom (337) ; iLR 
(1948) Bom 342 (DB), Colleeior & Supdt. 
of Jiamps, Bombay v. Laxmibai. 

( 46) 50 Cdl W. N. 461 (464) Usharani 
Dcbi V. the Retcarch Industries Ltd. 

(■45) 32 air 1945 Pat 385 (383) : 24 Pat 
449 (DB). Firm Ganesh Das Rum Gopal 
V. Jamuna Das. 

I A Jetting to a montly tenant is not a letting 
which expires at the end of the first month ; 
or at the end of each succeeding month ; 
nor is there a re-Ietting at the commencement 
of each month of tenancy'. It is a letting for 
a period of time w'hich is determinable by 
due notice.] 

1. ('29) 16 AIR 1929 Cal 710 (713) : 57' 
Cal 715 : 12$ Ind Cas 121 (DB), Rajani 
Mohan v, Sambhu Nath. 

2. (40) 27 AIR 1940 Cal 89 (91): ILK 
(1939) 2 Cal 254: 186 Ind Cas 625, 
Anuarali v. Jamini Lai Roy. 

( 02) 5 Oudh Cas 113 (114, 115), Govin^ 
Prasad V. Asmat Ara Bengatn. 

A! o see Section 105, Note 72. 

Section 106 — Note 18 
('49) 36 AIR 1940 Nag. 265 (269) ILK 
(1948) Nag 978, Karimullakhan V. Bhanu- 
Pratapsingh. [Perpetual lease for agri- 
cultural purposes — No registered instrument 
— Tenancy is from year to year.l 

(■49) 36 AIR 1949 Pat. 265 (267) (DB), 
Rama Bahadur v. Harkhu Singly. 

(47) 34 air 1947 Cal 331 <[552), Ram 
Mohan v. Lalit Chandra Sett Gupta. [Oral 
contract for lease of residential quarters — 
Tenant to occupy premises at least for 1 


year and thereafter tenancy to be terminated 
on one months notice — Lease held for 
term exceeding one year and therefore in- 
valid for want of registered deed— -Lease 
should be deemed to be from month to • 
month under S. 106.} 

(’19) 6 AIR 1919 Mad 1186 (1187) : 45 
Ind Cas 210 (DB), Mauickam Pillai v. 
Ratnasami Nadar. (Lease not for agricul- 
tural or manufacturing purpose — Presumed 
to be monthly tenancy.) 

( 28) 15 AIR 1928 All 617 (619) : 51 Alt . 
285 : 116 Ind Cas 491 (DB), Basdeo Narain 
V. Mohd. Yusuf. 

2. See (’36) 23 AIR 1936 Oudh 102 (105) : 
159 Ind Cas 316 (DB), Janki V. Kanhaiya 
Lai. (Lessee under unregistered lease which 
is compulsorily registrable is mere tenant 
at will — Notice under S. io6 not necessary- 
NOTE. — This can only mean that such lessee • 
cannot be anything more than tenant at will 
— For a discussion of the principles applica- 
ble. see S. 105 Note 19.) 

[But see (’16) 3 AIR 1916 Low Bur 34 
('34). : 8 Low Bur Rul 351 ; 32 Ind Cas 
692, Pazundaung Bazar Co. v. T. Gwan 
Chwan. (Submitted wrong.)] 

3. (’29) 16 AIR 1929 All 387 (387) : 

Ind Cas 436, Banwari Barbi v. Ram Raton. 
(Perpetual lease from a person beyond his 
power cannot be construed as an ordinary 
lease from year to year entitling the lessee • 
to possession.) 

- Section 106 — Note 19 

I. *('i8) 5 AIR 1918 PC 102 (107) : 46 - 
Cal 458 : 45 Ind App 222 : 48 Ind Cas 
277 (PC), Harihar Better ji v. Ram Shasi 
Roy. 
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■but Acre must be no uncertainty or ambiguity in the notice on the above nomt B-it 

the n 7 unambiguous in its expressed terms. It is^suffident if 

Ae notice is such that it can be rendered clear and unambiguous by the ippSion of 

rertaM) s pl/ther ""a "not t ''"T certain which can be made 

fault with it hut -il construed with a view to fir,) 

rfotL h ‘ but with a view to its validity* The validity of a notice to quit ouEiit 
not to turn, on the splitting of a straw.^ ^ ^ 

1 .;^ y- their Lordships of the Privv CounnI 

Ki 1 following as the principles deducible from English authorities on the 

subjert: Notice to quit, though not strictly accurate or consistent irthe state^nts 
embodied m them, may still be good and effective in law. The test of their sufficient 
IS not what they would mean to a stranger ignorant of all the facts and circumstances 
touching the holding to which they purport to refer, but what they would mean to 
tenants presumably conversant with all those facts and circumtsances. Further notices 

themed ^ faults in Ihem which would render 

avaU ite 7han“;:rish 

.1 principles are only applicable to notices containing errors 

honestly but inadvertently made. The principles would be entirely inapplicabfe to in- 
. accuracies deliberately inserted for fraudulent purposes.®^ t P icaDic to in 

r.^A ^ particular notice is valid according to the above principles de- 

.VlJXnlt'dT'M "" ”■* "t «.« 

('^) i6 AJR 1929 Pat 444 (448) : 118 Ind 
Cas 305 (DB), Pratap Vdai Nath v. lagan- 
nath. ’ * 

•(■85) II Cal 533 <538) (DB), Mohamaya 
Goopta V. Nil Modab Rai. 

^ -A-ll 899 (902, 904) : 1885 AIJ 

W N 288 (FB), Bradley v. Atkinson. 

(Notice must make it clear that after the 
date mentioned the tenant would be a tres- 
passer.) 

(1889) 61 L T 729 (730) : 54 J p 311, 

Gardner v. Ingram. 

1 K B 14 (21, 22), Phipps and Co., 

Ltd. v. Rogers. 

<1879) 40 L T 771 (772) : 48 L J Q B 

^ : 27 W R (Eng) 928, 

Ahearn v. Bellman. 

<'85) II Cal 533 (538) (DB), Mohamaya 
Goopta v. Nil Modab Rai. 

J K B 14 (20), Phipps & Co., 
t-ta. V. Rogers. 

Bom 306 (307) : ILR 
553 : 213 Ind Cas 48 (DB), 

•(■31) 18 AIR 1931 Mad 352 (35» 

^21, Ganaprakasam V. Vaz 
(Where a notice is suflSciently clear though 
not drawn with strict accuracy it should be 

gi^n a rational interpretation and held as 
sufficient.) 

i’i8) 5 iUR 1918 P C T02 (106, 107) • 46 

^PP ”2 : 48 Ind Cas 
277 (PC), Hanhar Banerji v. Ramshasi 
Roy. 

<'33) 20 AIR 1933 Cal 260 <262) : 141 
Ind Cas 833 (DB), Secy, of State v. Madhu 
Sudan. 

^*924) 2 K B 149 (152) : 93 
8eo ; 231 L T 568, Precious v. 

Raedh. (A notice to quit is to be strictly 


pnstrued and cannot be afterwards amended 
by the paity who serves it.)}i 

3. (1895) I Q B 378 (383) : 64 L J Q B 

CW ; ^ ^ 228 . 

Sidebotham v. Holland. 

^ r?®,*. ^ (412), Sndh JtlSH 

D(fdini Debt v. Naraya/t Chandra Panda. 
(31) 18 AIR 1951 Mad 352 (353. 354): 

131 ind Cas 621, Ganaprakasam v. Vaz. 
O. (18) 5 AIR 1918 P C 102 (106, 107. 

r^j "*58 : 45 Ind App 222 ; 

Ind Cas 277 (PC). 

[ 5 ce ^7//^ (43) 30 AIR 1943 Bom 3 o 6 

/liSv ^^943) Bom 553 : 215 Ind 
Cas 48 (DB), Utility Articles Manufactur- 
tng Co. v. Motilal Bombay Mills Ltd.] 

^*7' ^ ^ (T06) ; 46 

i) -^PP 222 : 48 Ind Cas 
277 (PC), Hanhar Banerji v. Ramshahi Roy. 
7. ( 49) 36 air 1949 All 173 (174), Oang.i 
Frasad y. Premkumur Kohli. {Notice requir- 
ing defendant to vacate on i^th May 1944 
or on suco date as r' your then current 
month of tenancy will and” — Tenancy com- 
mencing from 1st of every mouth—Noiice 
held proper.'^ 

(1948) I All E R 177 (183), Addis v. 
Burrows. (Lease for fixed period of 18 
months in the first instance and thereafter 
a lease from year to year — Notice to quit 
"at the expiration of ten.ann- which will 
expire next after the end of one half year 
from the service of notice” — Notice held 
sanctioned by long usage.] 

<1846) 3 C B 215 (228) : 15 LJCP 263 : 
1^36 E R 86: 7 L T (os) 208, Doe d. 
Bailey v. Easter. (Notice held valid, al- 
though It did not state to whom the posses- 
sion was to be delivered up.) 

(1817) 6 M & S 40 (41) : 105 E R 1157. 
Doe d. Brooks v. Fairclough. (Notice held 
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A notice to quit which contains a clear intimation of the intention to ter- 
minate thf lease by a certain time is not invalid merely because ,t visualises the pos- 
of the relaLnship of landlord and tena nt continuing for being resumed) m 

(1889) 61 L T 729 (730) : 54 J P 311 ,- 


invalid, as the statement regarding the p^- 
sons to whom the possession s^as to be 
delivered up was uncertain in its 

(1840) 12 Ad & El 743 (744) : ^ f 
Daf 323: I Ain & H 39 ; i *3 R 995 , 
Doe d. Armstrong v. Wilkinson. (A mere 
misdescription of property in a notice to 
quit is not fatal provided tenant is not mis- 
led thereby— Property situated in parish ti 
wrongly described as situated in parish U 

— Notice held valid.) t t /- t> 

(i 839 ) 50 R R 832 (840. 841)/. 9 L J C i 
201: 132 E R 1267, Muskett V. HiU. 
(Notice that if lessee failed to Keep six 
miners at work the lessor would re-enter 
after expiration of a month is bad.) 

(1836) 5 L J K B ii6 (116, 117)-. iii 
E R 1198, Doe d. Williams v. SmtW. 
(Tenant entering in May to pay rent to 
the 2nd of February and then from year to 
year — Notice given in October 1833 to quit 
■’ at the expiration of half a year from the 
delivery of the notice, or at such other 
time as your present year’s holding shall 
expire after the expiration of half a year 
from the delivery of the notice ” Held, tlie 
notice was sufficient to determine the tenancy 
in February 1835). 

(1811) II R R 807 (808) ; 2 Camp 591 : 
170 E R 1262, Earrance v. (A notice 

by a tenant that he would quit the premises 
as soon as he gets another situation is bad 
as it only amounts to this, that he would 
quit when he found it convenient.) 

(1802) 4 Esp. 185 (185) : 170 E R 685 
(685), Doe d. Cox V. Roe. (Tenant hold- 
ing premises called B — Landlord giving 
notice ” to quit the premises which you hold 
of me, commonly called as W’ ” — Held, as 
there was no house of the sign of W' in 
the parish and as the tenant did not hold 
any other premises of the landlord the tenant 
was not misled by the misdescription of 
the premises and the notice therefore was 
good.) 

(1915) 113 L T 694 {695) • (1915) I 
830 : 84 L J K B 823, Ma) v. Dorup. 
(Notice to quit at earliest possible moment 
means a notice to terminate the tenancy at 
the next date when the tenancy could be 
determined under the agreement and is not 
invalid as uncertain.) 

(1900) I Q B 23 (26) : 69 L J Q B 17 : 
81 L T 453 : 48 W R (Eng) 73, Wride 
V. Dyer. CTenant held premises on a yearly 
tenancy from Lady Day to Lady Day. On 
24th March 1898, her landlord gave her 
nitice to quit and deliver up the premises 
” on 24th June 1898, or at the end of your 
current year's tenancy ” — Held that the notice 
must be construed in accordance with the 
intention of the landlord, and that since it 
was impossible to suppose that it was in- 
tended to be a notice to quit on 25th March 
1898, when the current year's tenancy ex- 
pired it must be taken to be a good notice 
to quit on 25th March 1899.) 


Gardner v. Ingram. (A notice to quit given; 
by lessee ran as follows : — I intend to sur- 
render to you the tenancy on or before the 
29th September — Held, the notice was bad. 
The words in this case mean that the tenant 
intends to enter into negotiations as to 
something which cannot be done without the 
landlord’s consent, that he will surrender 
the lease to the landlord if he will accept 
it. That is no notice to quit.) 

(■43) 30 AIR 1943 Bom 306 (307, 309) : 
ILR (1943) Bom 553: 213 Ind Cas 48 
(DB), Utility Articles Manufacturing Co. v. 
Motilal Bombay Mills, Ltd. (Notice to- 
quit — Words by counsel in notice " we are 
instructed to determine the tenancy ” held 
determined tenancy.) 

(’21) 8 AIR 1921 Pat 307 (308) : 61 Ind 
Cas 976 .(DB), Sanker Ram v. tuishi Bha- 
gat. (Lease of a house for dwelling pur- 
poses — Notice served on 7th Asarh to vacate 
the house at the end of the month of Asarh 
1324 F. N. Or such date of the month orb 
which the defendants thought their montlily 
tenancy ended — Defendants' contention was 
that the notice was illegal and uncertain — 
Held that the notice gave more than 15 
days’ time to quit and further gave the 
defendants an option to quit on a later date 
in case the defendants thought that their 
monthly tenancy ended on such date — ^Tlie 

• notice was not uncertain for the date for va- 
cating the house had been clearly given. It 
was only to avoid any doubt or dispute that 
an option of the nature set forth in the notice 
was given to defendants.) 

('34) 21 AIR 1934 All 787 (788, 789) : 152 
Ind Cas 180 (DB), Tika Ram v. Daofr 
Mahara]. (A notice was given on 9tlt 
November 1927, to tlie lessee stating that 
he should vacate the land on I3tli May 
1927. It appeared that ' 1927 ' in the notice 
was a mistake for ' 1928 ' and the party 
were not misled on that account — Held 
that this was merely a case of an accidental 
slip and the notice was valid.) 

(’97) 25 Cal 36 (38) : 2 Cal W N 106 
(DB),* Shama Char an Mitter v. Wooma 
Churn Haider. (A notice to quit which 
directs the tenant to vacate a certain quan- 
tity of land under his landlord is not bad 
in law, merely because it includes some land 
which the tenant is found not .to hold 
under the landlord. Considering that the 
error is only small and considering that the 
defendant never took any objection that he 
was misled by rerson of this defect, it was 
not sufficient to vitiate the notice.) 

('37) 24 AIR 1937 Cal 331 , (333) : 

Ind Cas 885 (DB), Sashi Mohan v. Laksht- 
mi Narayanjee. (Where notice to quit was 
given by the shebait on the footing as if 
the idols were the sole owners of the pr^ 
mises and it directed that the tenants snoulo 
vacate the entire premises, while it was 
found that the idols had only an undivided 



DURATION OF LEASES IN ABSENCE OF CONTRACT [ S 106 N 19 ] 1727 

certain contingencies by mutual agveement between tlie parties. The cases noted 
below® fall under this principle. 

It will be noted in this connection that once a notice is given, the party giving 
it cannot himself retract it. The consent of the other side is necessary for waiver of 
notice : See S. 113 . A notice is not bad merely because it refers to the possibility of 
such waiver. Such reference does not affect the finality of the notice. 

A tenancy can be determined only as a whole or not at all. It cannot be 
determined piecemeal.® Hence, a notice to quit with reference to a portion of the 
holding is bad.*® 

It is open to the Court, notwithstanding certain features in a notice which 
may suggest that it is an attempt to terminate the tenancy partially, to hold, on the 
construction of the notice in the light of all the facts and circumstances of the case, 
that the notice is not of this kind and is valid.** 

A notice is not invalid merely because the landlord treats the person to whom 
the notice is given as a trespasser and not as a tenant.*- 


Where a notice to quit is invalid 
have the effect of determining the lease.*® 

share in the premises — Held that if the 
notice was sufficient with regard to the 
whole of the premises it was sufficient with 
regard to a portion of it, even if the pro- 
perty from which ejectment was sought might 
have been an undivided portion of the said 
premises.) 

('i8) 5 AIR 1918 P C 102 (no) : 46 Cal 
458 : 45 Ind App 222 : 48 Ind Cas 277 
(PC), Harthar Banarji v, Ramshasi Roy. 
(In this case, notwithstanding apparent con- 
fusion in description of demised land in the 
notice, the notice was held to be good.) 

(’39) 26 AIR 1939 Cal 291 (292) : 182 
Ind Cas 8 (DB), Gtrdhari L^l v. Purnendu 
Narayart. (Inaccurate description of the 
land is not necessarily material defect.) 

(’25) 12 AIR 1925 All 199 (200) : 78 Ind 
Cas 651, Bhagwana V. Shtb Samentri Prasaa. 
(Where the notice given by the manager of 
a temple property was given by Iiiin in his 
capacity as manager but the heading of the 
notice did not show the fact and the notice 
was not signed by the manager but by his 
general attorney — Held, the notice wa.s 
nevertheless quite valid.) 

(’05) 28 Mad 391 (392, 393) (DB), Nara- 
simha Chari v. Gopala Isengar. (Patta 
given at the end of the fasli indicating the 
change in the conditions of the tenure even 
for the existing fasli is not sufficient notice.) 

8. (1915) 113 L T 694 (696) : (1915) I 
K B 830 : 84 L J K B 823 May v. Borup. 
(Notice to quit given by tenant — State- 
ment that in a certain event the notice will 
be cancelled — The reservation does not in- 
validate the notice — It only informs the land- 
lord of the hopes and fears of the tenants 
— The tenants cannot cancel the notice after 
giving it— Their statement that they will do 
so is not to be taken as attaching a condi- 
tion to the notice — They could only enter 
into negotiations with the landlord . ) 

(1918) 2KB 805 (806) : 87 L T Qi 1122, 
Norfoli County Council v. Child. (Notice 
to quit — Covering letter stating that the 
notice is given to terminate the lease on the 
date given therein unless the lessor sees 


or insufficient for any reason, it will not 

But where an invalid notice is accepted 

sufficient reason to change his opinion, — 
In the previous year notice had been given 
but this notice was withdrawn at the request 
of the tenant, whose rent was in arrear, on 
his paying off the arrears — Held that the 
notice was not conditional or reservi.ng a 
right to lessor — Taken in the light of what 
happened in the previous year it only means 
that the notice will not be withdrawn as in 
the previous year unless he sees sufficient 
reason in the meanwhile to change his opi- 
nion.) 

9. ('21) 33 Cal L Jour 518 (518. 519) (DB), 

Durga Churan v. Pandub. 

(’21) 64 Ind Cas 550 (550) (DB) (Cal), 
Ram Kanie Mandal v. Ganesh Chundcr Sen. 

(’21) 33 Cal L Jour 516 (517) (DB), 
ram v. Hura Soondery. 

10. (’21) 64 Ind Cas 551 (551) (D 3 ) (Cal), 
A/al Chundal v. Kedarnaih Mukerji 

(‘39) 26 AIR 1939 Cab 291 (292) ; 182 
Ind Cas 8 (DB), Giridhari Lai v. Purnendu 
Narayart. 

(’29) 16 AIR T929 Cal 65r (654) : 57 Cal 
10: 120 I. C. 455 (DB), Bodardoja v, 
Ajijuddin Sirkar. 

(1811) 12 R R 509 (512) : 14 £ast 245 ; 
104 E R 595, Doe d. Rodd v. Archer. 

(1811) 3 Camp 71 (73) : 170 E R 1309, 
Doe d. Morgan v. Church. (Joint demise 
of land and titles at joint rent — Notice to 
quit only referred to land — Held that the 
notice w'as still valid because tenancy as to 
land cannot be determined without at the 
same time determining it as to tithes and 
the parties must have understood the notice 
as applying to both.) 

11. (’18) 5 AIR 1918 P C 102 (110) : 46 
Cal 458 : 45 Ind App 222 ; 48 Ind Cas 
277 (PC), Harthar Banarji v. Ramshasi Roy. 

22. ('33) 20 AIR 1933 Cai 260 (262) : 141 
Ind Cas 833 (DB), Secy, of State v. Madhu 
Sudan. 

(’08) 7 Cal L Jour 107 (109) (DB), Ran 
Coaran Naskar v. Hart Charan. 

13. (’21) 8 AIR 1921 Pat 334 (335) ; 62 Ind 
Cas 421, Farzand Alt V. Motilal. 

(■91) 15 Bom 4i5« (415^) : (1880) Bom 
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and acted upon by the party to whom it is given, the tenancy -w^ould be determined.^* 
There would be an implied surrender in such a case. But -where a lease is really deter- 
minable only by six months’ notice under this section but the lessor gives only a month s 
notice, the mere fact that the lessee in his reply notice erroneously admits that he is 
a monthly tenant will not estop him from contending that the notice was insufficient. 
The reason is tliat the lessor is not in any way misled by such a statement.^® 

A notice to quit is necessary under this section before a suit for ejectment can 
be brought only where the defendant is a tenant of the plaintiff.*® Nor; will sucli a 
notice to quit give a cause of action for a suit for ejectment against a person where 
the relationship of landlord and tenant between the parties has been created not by 
a lease but by a decision of Court.*’ 

See also Note 20. 


20 . Notice to quit with an option to continue on different terms. — A 
notice must be absolute and unconditional in its terms.* Otherwise, it would not 
amount to a clear and unambiguous intimation of an intention to terminate the lease on 
a certain date. Thus, a notice giving the lessee an option either to vacate the property 
by a certain date or to pay enhanced rent from such date will be bad.^ On this princi- 
ple, it has been held that a notice which merely informs the lessee that if he wants to 
keep the premises after a certain date, he will have to pay enhanced rent at a certain 
rate is bad.® The reason is that such a notice virtually amounts only to giving the 
lessee an option either to vacate the property by a certain date or to pay enhanced rent. 

But, where a notice clearly expresses an intention to terminate a lease by a 
certain date, the mere fact that it is coupled with an intimation that if the lessee con- 
tinued in possession after such date he would be liable for enhanced rent does not make 
the notice bad.-* The reason is that such a clause in a notice to quit only amounts 


P J 10 (DB), Ramchandra Appaji v. Dau- 
laiji. 

('10) 6 Nag L R 17 (i8) : 5 Ind Cas 699 
(700), Vdebhan w. Jagannath. 

*4- {25) 12 AIR 1925 Rang 206 (206) : 86 
Ind Cas 511, F. Morgan v. Ahmed Moola. 

Camp 559 (560) : 170 E R 1251, 
Doe d. Baker v. Wombwell. (Tenant mak- 
ing no objection to notice but giving a pro- 
mise that he would leave the premises as 
soon as he could fit himself — Held that the 
tenancy had determined.) 

(1806) 9 R R 810 (8ro) : 6 Esp 70, Doe 
V. SpilUr. (Lease granted to one T — 
Notice to quit directed to one S—T accept- 
y*S J'otice — No other tenant of name S — 
Held, as T did not repudiate notice he 
should be held bound by it.) 

*5* ( 24) II AIR 1924 Bom 115 (115) : 48 
Bom 38 : 82 Ind Cas 791, William Jacks 
and Co. v. Jaosah Mahomad. 

*6. (’39) 26 AIR 1939 Pat 167 (t 68) ; 178 
I. C. 362, Shiha Prasad V. Chamru Past. 

27* t( 42) 29 AIR 1942 Cal 406 (407) : 201 
I. C. 443, Sazawar Khan v. Satyendralal. 

Section 106 — Note 20 

1. (1889) 61 L T 729 (730) : 54 J P 3ii, 
Gardner v. Ingram. 

(1922) I Ch 36 (40) : 91 L J Ch 195 : 125 
L T 722, Freeman V. Evans and Fletcher 
and Co. 

2. (1922) I Ch 36 (40) : 91 L J Ch 195 : 
125 L T 722, Freeman v. Evans and Fletcher 
and Co. 

• (’85) II Cal 533 (537, 538) (DB), Moha- 
maya Goopta v. Hilmadab Rat. 

'{See also ('85) 7 All 899 (902, 903, 904) : 


1885 All W N 288 (FB), Bradley v. Atkin- 
son. (Notice informing lessee that if he 
did not vacate by the given date a suit will 
be filed against him for ejectment as well 
as enhanced rent — Held, notice is bad.)] 

3. (’12) 15 Ind Cas 906 (906, 907) (DB) 
(Cal), Shakhi Chand v. Ram Chandra. 

4- t(i879) 4 Ex D 20,1 (207) : 48 LJQB 
681 : 40 LT 711 ; 27 W R (Eng) 92S, 
Aheani v. Bellman. (Notice to quit on a 
certain^ day given — Notice contained tlie 
following clause " and I further give you 
notice that should you retain possession of 
the premises after the day before mentioned 
the annual rental of the premises now held 
by you from me will be increased and made 
payable in advance” — Held, by Bramwell, 
L. J. and Cotton, L. J. (Brett, L. J., dis- 
senting) that the notice to quit being other- 
wise sufficient it was not rendered invalid 
by the additional clause — Notices with an 
option may be good.) 

(.’21) 8 AIR 1921 Pat 334 (335) : 62 Ind 
Cas 421, Farzand Ali v. Motilal, 

( 04) 1904 Pun Re No. 5 p. 27 (29) : 1904 
PunLRNo. 42 (DB), Pirbhu v. Ramchand. 
(Notice does not become bad and insuffi- 
cient merely because it also contains an offer 
to the tenant to remain on land on fresh 
terms from a given date, if the tenant accepts 
that offer.) 

(■21) 8 AIR 1921 All 194 (194, T95) : 43 
All 330 ; 60 Ind Cas 842 (DB), Shankar 
Lai v. Baburam. 

C’19) 6 AIR 1919 Lah 304 (305) : 1919 
Pun Re No. 34 : 51 Ind Cas i2t, Muhar- 
ram Ali v. Bansi Lai. 
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-to an oflfer of a new tenancy on a higher rent and does not affect the intention to 
terminate the present lease on the given date. Sometimes, a notice which is expressed 
.as giving an option to the lessee to vacate the property by a certain date or pay enhanced 
sent thereafter has been 'treated on construction as a definite notice to quit on such 
date coupled with an offer of a new tenancy at an enhanced rent from such date/^ 

Where a notice to quit clearly conveys the intention to terminate the lease 
by a certain date, the mere fact that the notice provides for its abandonment in case 
the other party agrees to an enhancement or reduction of the rent, does not affect the 
validity of the notice,® The reason is that such a provision relates only to the waiver 
of the notice by mutual consent. The law allows waiver of a notice to quit by the 
person who has given the notice with the consent of the other party. (See S. 113 .) 
jV mere provision, in a notice, for such waiver by mutual agreement between the parties 
will not affect the validity of the notice. (See Note 19.) 

A notice to quit, is not bad, merely because it provides that if the tenant fails 
to vacate the property by the date fixed in the notice, he will be liable for damages at a 
certain rate.® In such a case there is merely an intimation to the tenant as to the 
consequences that would follow from his non-compliance with the notice to cjuit. The 
•clearness of the requisition for quitting the property by a certain date is not affected. 

21. Notice required under other sections for determining lease. — The 
requirements prescribed by this section with regard to a notice apply only to a notice 
given under this section for determining a lease. Such requirements do not apply to 
Jiotices issued under other sections of the Act. Fop instance, a notice under S. 108, 
cl. (e) expressing the lessee's intention of avoiding a lease on account of thei desti^uc- 
tien of the property, which is the subject-matter of the lease, need not comply with 
the re<mirements prescribed by this section.^ So also, the notice under S. in, clause (g) 
given by the lessor of his transferee determining a lease on forfeiture being incurred 
need not comply with the requirements laid down in this section. - 

4a. (’24) II AIR 1924 Lah 643 (643,644): ('96) 22 Bom 241 (243) (DB), Kikabhai 

a? i ^ ^re Khan v. Ghulam Candabhai v. Kalu Chela. (Tenants were 

Mohammad. (Notice to leave the house by the notice given to them by landlord 

within a week or to pay double rent from allowed two days to make a fresh agreement 

j f week and stating that if with him failing which the notice to them 

defendant did not vacate the house it would to quit at the end of the year became an 

be assumed that he was prepared to pay absolute notice.) 

double rent.) (’13) 19 Ind Cas 758 (759) (All), Jugle v. 

' *934 All 115 (116, 117) : Har Narain Singh. (A landlord gave a notice 

153 Ind 432, Madan Mohan V. Bohra to his tenant that he must within fifteen 

Ramlal. (Notice giving lessee alternative of days either execute an agreement binding 

vacating on or before a certain date or, if himself to pay enhanced rent or he must 

he continued in possession therefter, of vacate the house — Held that the notice was 

paying enhanced rent — Lessee not vacating valid.) 

— Held, he had thereby agreed to hold over (*893) i Q B 231 {235), Bury v. Thompson. 
•and to have accepted the proposal as to en- (Notice by lessee that the rent is too high 

hanced rent.) and that he will not be able to continue un- 

*5^55 Bom 247 (231) :i 36 less reduction is made is good— Confirmed 

t?, T®* ,*020 (DB), Vaman Vithal v. on appeal in Bury v. Thompson fi8os) i 

Khanderao Ramrao. Q B 696.) v 

<'43) 47 01 WN207 (212, 213) <DD), (75) 23 Suth' W R 440 (441) (DB). Hem 

Dhaniram v. Bholanath. (Landlord's notice Chunder v. Radha Persohad. (It is sufficient 

to quit addressed to monthly tenant request 'f landlord asks for a higher rate of rent 

ing him to enter into a fresh engagement on ^nd gives the ryot notice to quit if he de- 

new terms by the last date of tlie month dines to pay it.) 

of the tenancy at the latest and stating that ( 08) 12 Cal W N 1039 (1063), Adolphe 

failing that, the tenancy would be detenniu- Stranger v. Emma Price. 

ed from the next day of such last date.) ('25) 12 AIR 1923 All 199 (199) : 78 Ind 

#(’09} 2 Ind Cas 548 (348) (Cai) (DB), Cas 651, Bhagwana v. Shib Sametn Prasad. 
.Ganga Das v. Ananda Chandra. (Where a c ■ r 

landlord wrote to the tenant asking him to Section 106 — Note 21 

come to an agreement with him to pay in- i. (16) 3 AIR 2916 Cal 707 (707) • 31 
creased rent, and concluded by saying "other- Ind Cas 697 (DB), Damoda Coal Co., Ltd. 

wise, I shall take steps to eject you and v. Hurmook Marwari. 

hence you consider this as 15 days’ notice 2. ('22) 9 AIR 1922 Mad 349 (349) 66 
spiring with the end of this month"— Ind Cas 48 (DB), Manna Vikraman v. 

Jind that this was a good notice to quit.) Noor Mohomed. (A notice by a landlord 

3 T P 109 
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22 . Notice by lessee — Dut\' to give up possession. — Under this section, 
a lease is determinable e^'en by* the lessee by a simple notice given in accordance with 
the provisions of this section. It is not necessary for the purpose of determining the 
lease that the lessee must give up possession of the property. Although, under S. io 8 , 
cl. (q) the lessee is bound to put the lessor into possession of the property on the 
determination of the lease, a failure to do so will only entitle the lessor to damages 
and will not make the determination of the lease by notice by the lessee ineffective or 
incomplete.' 

23. Waiver of notice. — As to waiver of notice by the person giving it, see 
section 113 and Notes thereon. See also the imdermentioned cases.^ 

See also Note 25 as to forfeiture of right to notice. 

As to waiver of defect in notice, by the person to whom the notice is given, 
see Note 19 . 

24. Suit for ejectment — Notice to quit. — Where the defendant in a suit 
for ejectment has been a tenant under the plaintiff, a decree for ejedtment cannot be 
passed against him, unless it is established that the tenancy has been lawfully deter- 
mined.' A notice to quit is one of the modes of determining a lease, although such 
a mo'de of determination does not apply to every case. Where a lease is determinable 
by a notice to quit and has not been determined in any other manner according to law, 
ejectment cannot be decreed against a tenant, unless a sufficient and valid notice to 
quit has been ser\'ed upon him.'. Such a notice is a pre-requisite of the suit. In other 


to his tenant, unequivocally expressing the 
intention to determine the lease on the 
ground of forfeiture, is a sufficient compli- 
ance with S. IT I though inadequate under 
S. 106 of the Act.) 

Section 106 — ^Note 22 

I. (’96) 22 Bom 348 (353> 354) (DB), Bali 
ramgiri v. Vasudev. 

{But see (’10) 1910 Pun Re No. 94: 8 
Ind Cas 355 (355), Niadar Mai v. Lewin. 
(Submitted not correct.)) 

Section 106 — Note 23 

T. (’41) 28 AIR 1941 Pat 495 (497) : 194 
Ind Cas 459, Chagganlal Marwari V. India 
Keot. (Landlord accepting rent from tenant 
for period after expiry of notice — In order 
to succeed in an ejectment suit landlord 
must show that another proper notice to 
quit had been duly served on the tenant.) 

1 ^5) 22 AIR 1935 Bom 247 (251) ; 156 
Ind Cas 1020 (DB), Vaman Vithal v. Khan- 
derao. (Lessor giving another notice to quit 
after expiry of first notice— This is a wai- 
ver of first notice.) 

(’23) 10 AIR 1923 Nag 129 (130) : <58 Ind 
Cas 178, Yestvant v. Shiwappa. (Merely 
allowing tenant to continue in possession 
after expiry of notice to quit — ^No waiver.) 

(17) 4 air 1917 Pat 469 (470) : 2 Pat L 
Jour 595 : 42 Ind Cas 655 (DB), ^uii 
Ahmad v. Mt. Hussaini. (Giving notice 
and then claiming arrears of rent up to insti- 
tution of suit is not waiver of notice.) 

(’21) 8 AIR 1921 Cal 126 (127) : 63 Ind 
Cas 19X (DB), Ratneswar Das v. Kamal 
Deb Adhikar. (Acceptance of rent for period 
before expiry of notice is not waiver.) 

(’05) 29 Bom 580 (613) : 7 Bom L R 27 
(DB), Municipal Corporation v. Secretary 
of State. (Acceptance of rent for period 
after expiry of noitce is waiver.) 

(i8ri) 3 Camp 115 (118) : 13 R R 768 
(7^9) : 170 E R 1324, Doe d. Digby v. 


Steel. (After expiration of first notice land- 
lord giving tenant a fresh notice that un- 
less he quits in fourteen days he will be 
required to pay double value — Held, second 
notice was not intended as waiver of the 
first, having for its object merely the re- 
covery of double value.) 

Section 106 — Note 24 

I. (’21) 62 Ind Cas 390 (391) (DB) (Mad), 
Ittinan v. Govindan Nambudri. 

(’03) 13 Mad L Jour 475 (476) (DB), 
Nagasamy Aiyar- v. Perumat Aiyar. 

('17) 4 AIR 1927 Cal 426 (426) : 34 Ind 
Cas 516 (DB), Umesh Chandia v. Kala- 
Chand. 

la. (’76) 25 Suth W R 56 (56) (DB),. 

Narain Mundul v. Bookto Mahato. 

C70) ,13 Suth W R 267 (268) (DB), Bun- 
war i Lai V. Mohima Ch under. 

Mozaffar Alt v. Darogha Gope. 

Bom P J 321 (DB), Annaji v. 

Balkrishna. 

(•78) 2 Mad 346 (349) (DB). Abdulla V. 
Subbarayyar. 

^ ^ (335) (DB), Saminada- 

Ptllta V, Suhba Redaiyar. 

<‘94)^'® Bom 110 (114) (DB), Dodhu v. 
Madhavrao. 

(■76) 25 Suth W R 104 (104), Kalee Dost 
V. Nistarinee Bewa. 

{See also (’39) 26 AIR 1939 Pat 42R 
(430) : 185 Ind Cas 284, Jadunandan Das 
V. Mt. Maho. (Where the lessee is allowed 
to construct a building on the land leased 
and the lease is a lease from month to- 
month the lessor should give the lessee 
notice to quit before asking him to demolish- 
the structure.) 

(’26) 13 AIR 2926 Nag 201 (202) : 90 Ind 
Cas 43, Balkrishna v. Raghunath. (Case- 
under Berar Land Revenue Code, S. 79.)) ^ 
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WOtds,' the determination of the lease by such notice must have become complete by 
die expiration of a valid notice to quit before the institution at the suit. Where this is 
not the case, the suit itself cannot be treated as a notice to quit. Nor can the Court, in 
such a case pass a decree for ejectment against the tenant fixing a certain time within 
which he must vacate the property.- The contrary view taken in the undermentioned 
cases® is, it is submitted, not correct. 

But the above principle does not apply to a trespasser who can, therefore, be 
ejected without any previous notice."* (See also section 105, Note 37,) 

Where a tenancy is established, the onus of proving, in a suit for ejectment, 
that the tenancy has been determined by a notice to quit or otherwise is on the plain- 
tiff/ But it has been held in the undermentioned case® that, where it is proved tliat 
a notice to quit wss served on the defendant the onus is on him to prove that it was 
invalid. 


A plea as to the absence of a notice to quit is one which goes to the root ol 
the plaintiff’s case and as such can be raised even in second appeal for the first time.’ 


2. ('35) 62 Cai L Tour 201 (204, 205) (DB), 
Jamiruddin Sooaagar V. Hazt Mai Gant. 

(‘10) 5 Ind Cas 336 <337) (All), Chatter 
Singh v. Ishri Prashad. 

(’90) 1890 All W N 175 (176) (DB), liar- 
bansi v. Bholai. 

('94) r8 Bom 107 (108) : 1893 Bom P J 
44 (DB), Abu Bekar V. V enkataramana. 
(’81) 1881 Bom P J 180 (DB), Yadneshwar 
V. Rama. 

(’01) 29 Cal 203 (206) : 6 Cal W N 69 
(DB), Hemangint v. Sri Gobinda. 

(’07) 34 Cal 37 (63) : 5 Cal L Jour 181 
(DB), Deo Nandan Per shad v. Maghu 
Mahton. (This appears to be based upon 
the principle that ejectment can be brought 
only for an unlawful or tortious detention.) 
('80) 5 Cal L Rep 231 (235, 237) (DB), 
Jubraj Roy V. Mackenzie. 

('79) 4 Cal 339 (341) (DB), Ram Rotton 
V. Idetro Kally. 

+ ('77) 2 Cal 146 (149) : 25 Suth W R 329 
(ro), Rafendranath v. Bassider Ruhman. 
(*02) 6 Cal W N 199 (20O (DB), Mabin 
Majhi V. Raj Kumar Gourt Lai. 

(’67) 8 Suth W R 385 (386) (DB), C. f. 

Phillips V. Nund Coomar. 

(’69) II Suth W R 231 (231) (DB), Fitz 
Patrik V. George Wallace. 

('96) 6 Mad L Jour 59 (6t) (DB), Vengu 
Padiyachi v. Ragava Chetty. 

('20) 6 Naff L R 17 (20) : 3 Ind Cas 699 
(701), Uaebhan V. Jagannath. 

3. (’75) 23 Suth W R 440 (441) (DB), 
Hem Chunder V. Radha Pershad. 

('95) 23 Cal 200 (201) (DB), iUmlal v. 
Dinanath. 

(’73) 20 Suth W R 401 (402) (DB), Maho- 
med Rasid Khan V. Jadoo Mtrdha. 

('23) 10 AIR 1923 Pat 340 (341) • IS Ind 
Cis 1022 (DB), Stonewigg v. Kameshuar 
Narayan. 

4. ('34) 21 AIR 1934 Cal 134 (134) : i 49 

Ind Cas 678, Sitabuddin V. Behari Lai. 
<’07) 34 Cal 57 ( 6 *) : 5 Cal L Jour 181 
(DB), Deo Nandan Pershad V. Meghu 
" M^tbon. 

(’ll) 9 Ind Cas 19 (20) (DB) (Cal), 
:d--M»M0ffar Alt v. Darogha Cope. (If nei- 
tiwr party in an ejectment suit admits or 


sets up a tenanc)', then notice to quit would 
not be required.)] 

{See also (’34) 21 AIR 1934 Rang 291 
(2912) : 15.1 Ind Cas 971, Ma Gut 
Mauttg Tet. (No lease as dehr.ed under 

S. 105 — No notice under S. 106 is neces- 
sary for ejectment.)] 

5. ('42) 29 AIR ,1942 Cal 341 (341) : 200 
Ind Cas 660 (DB), Mozam Shaikh V. 

Annada Prasad. 

*('19) 6 AIR 2919 Mad 1135 (115(1, 1137) ; 
43 Ind Cas 977, ChandrasekhaiUiti am: v. 
Nainar Ammal. (Principles affecting the 
onus of proof and presumptions arising in 
ejectment suits discussed.) 

('13) 2 AIR 1915 All 231 (252) ; 29 Ind 
Cas 437 (DB), F. S. Old v. J. A. Shall. 
(’lo) 5 Ind Cas 336 (337) (All), Chatter 
Singh V. Ishri Prashad. 

('02) 26 Bom 360 (362) : 4 Bom L R 3S 
(DB), Canoo v. Shri Dev Sidheswar. 
(Defendant in his written statement not 
denying the receipt of the notice but dis- 
puting its legality — The burden is on plaiii- 
tiff to show that the notice was proper.) 
(’91) 13 Bom 414// (4i5») : (1880) Bom 
P J 122 (DB), Hafi Sayyad v. Venkta. 
(■76) 23 Suth W R 36 (56) (DB), Naratn 
Mundul V. Bhookto Mohato. 

(’78) 2 Mad 346 (349, 330) (DB), Abaulla 
V. Pakkeri. 

(■43) 30 air 1943 Mad 312 (312) ; 209 
Ind Cas 561, Thirumalareddi Inna Reddi v. 
Gade Gopireddi. 

('28) ri2 Ind Cas 237 (238) (DB) (Mad), 
Kadiyam Rayudu v, Kamarsu Veeraju. 

6. ('28) 15 AIR 1928 Cal 436 (438) : no 
Ind Cas 725 (DB), Suresh Chandra v. Kanti 
Chandra. 

7. (10) 3 Ind Cas 336 (337) (All), Chatter 
Singh V. Ishri Prashad. 

(’94) 18 Bom 256 (239) (DB), Krishnaft 
V. Antaji. 

(’94) 18 Bora 210 (213) (DB), Dodhu v. 
Madhavarao. 

(78) 2 Mad 346 (330) (DB), Abdulla v. 
Subbarayyar. 

('93) *893 Bom P J 292 (DB), Krishna v. 
Ladu. 

Also see S. iii Note 23. 
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As already seen, it is a matter in regard to which the onus of proof is on the, piainti£F. 
In fact, such a notice to quit is an essential part of the plaintiff s cause of action. Birft 
a plea as to the invalidity of a notice cannot be allowed to be raised for the first time 
in second appeal.® This, as already seen, is a matter in regard to which the onus of 
proof is on the tenant. 

In a suit for ejectment against a tenant, the plea of want of notice may be 
taken as an alternative to a plea of permanent tenancy.® 

Where, in defence to a suit for ejectment against a tenant after a notice to 
quit, the tenant sets up a permanent tenancy or any other tenancy, which is not deter- 
minable by notice by die lessor, the onus of proving such a tenancy is on the tenant. 
(See section 105, Note 43.) 

Even after a lease has been determined, a lessee cannot be ejected by the 
lessor by force. The lessee can only be evicted in due course of law.^^ (See also 
section 105, Note 37.) 

25. Denial of lessor’s title by lessee and notice to quit. — ^Under S. in, 
clause (g) a denial of the lessor’s title by the lessee will make the lease liable to forfei- 
ture at the option of the lessor. In other words, the denial will not ipso facto deter- 
mine the lease. It is such denial coupled with the exercise of option by thel lessor in 
the prescribed manner that will cause the determination of the lease. This principle 
applies also to a tenancy from month to month or from year to year under this section. 

But in the case of a lease from year to year the disclaimer of title by the 
lessee will, according to the English law, made the lessee liable to ejectment without 
notice on another principle. This principle has been expressed as follows 

"The holding being from year to year subject to the mutual will of landlord 
and tenant to determine it on giving the usual six months’ notice, evidence of 
a disclaimer is evidence of an election to put an end to the tenancy and supersede 
the necessity for such a notice. Hence verbal or written denials of a tenancy 
have rendered notice to quit unnecessary, but it does not appear that they have 
effected a forfeiture of the term. ’* 


The above principle has also been followed 

[See however (’95) 1895 Bom P J 165 
(DB), Vyankaji v. Bala. (Objection taken 
in appeal — Plaintiff should be given an 
opportunity for proving that as defendant 
had disclaimed his title, a notice to quit 
was not necessary.) 

(’33) 20 AIR 1933 Lah 377 (378) : 145 
Ind Cas 992, Karam Chand v. Amar Nath. 
(Suit by landlord to eject a tenant decreed 
in the lower appellate Court — The tenant 
appealed from the judgment on the ground 
that he was not given a month's notice as 
stipulated in the lease-deed. The case was 
pending for over two years — Held that 
under the above circumstances, the tenant 
can have no grievance on the ground of 
lack of notice and that the High Court will 
not interfere in second appeal on the tech- 
nical' ground of want of notice. AIR 1926 
LiA 129, relied on.)] 

8. ('17) 4 AIR 1917 Pat 469 (470) : 2 Pat 
L jour 595 : 42 Ind Cas 655 <DB), Walt 
Ahmad V. Af/. Hussaini Begum. 

(’21) 62 Ind Cas 390 (391) (DB) (Mad), 
It it nan v* Govindan Nambudri. 

^ v 

^ Mussltf V. Nafura/a ChetUar. 

( 24) II AIR 1924 Mad 904 (904, 905) : 
82 Ind Cas 95^, Raman Menon v. Collector 
of Malabar. (Ordinarily, the plea should 
not be allowed — It is open to the Court to 
allow it but it is not bound to do so.) 


in a series of decisions in India,® although 

[See also (10) 5 Ind 813 (814) (DB), 
(Mad), Pennusami v. Pasupathi. (Where 
in a suit to eject notice was pleaded in the 
plaint and sufficiency of notice was denied 
in the written statement, but no Issue was 
raised, the contention as to notice must be 
treated as abandoned by the defendant.) 7 

9- (’86) 10 Bom 669 (672) (DB), Purshotam 
V. Dattatraya. 

10. (’29) 16 AIR 1929 Oudh 529 (534) : 4 
Luck’ 649 ; ri8 Ind Cas 841 (DB), Ambika 
Prasad v. Beni Madho. 

Section 106 — ^Note 25 

1. *(’19) 6 AIR 1919 P C 1 (4) : 42 Mad 
589 : 46 Ind App 109 : 50 Ind 631 
(PC), Maharaja of Jeypore V. Rukmani. 
(Quoting Platt on Leases.) 

2. +(’io) 5 Ind Cas 924 (924) (DB) (Mad), 
Thariyakath Kathijakutti v. Ithikamparambil. 

('85) 9 Bom 527 (529) (DB), Gopalrao 
Ganesh V. Kishof Kalidas. 

(1900) 24 Bom (426) (433, 434) : 2 Bom LR 
228 (DB), Mahipat v. Lakshman. 

(’10) 6 Ind Cas 600 (600) (DB) (Mad), 
Murugesa MudaJay v. Subraya Gramany. 

(’33) 20 AIR 1933 Lah 377 (378) : I 45 
Ind Cas 992, Karam Chand v. Amar Nath. 

(’ll) 1911 Pun Re No. 76: 13 Ind Cas 
323 (323, 324), Zia-ud-din v. Gobind Ram. 
(Even if a notice is expressly required by 
the terms of the lease.) 
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thete are also some decisions, which do not refer to this distinction between a lease from 
yw to year and other leases.® 

There is a conflict of decisions whether the denial of title by the defendant 
in th^ suit for ejectment itself will be sufficient for the purpose of obviating the neces- 
sity of a notice to quit on the above principle.^ There is also a conflict of decisions 
as to whether the assertion of a permanent tenancy iby a tenant who is not entitled to 
such a right will amount to a denial of title for the above purpose,® 

Under S. Ill (g) as amended by Act XX of, 1929 the option of the lessor 
to forfeit a lease is to be exercised by issuing a written notice to the lessee. Tlxis 
notice need not comply with the provisions of this section. 

26. Other modes of determination of lease. — A notice to quit is not the 
only mode of determining a lease even in cases such as those under this section, in 
which a notice to quit would be sufficient for the purpose. (See section III.) Where 
a lease has been determined according to the law without any notice to quit, such a 


(’12) X5 Ind Cas 584 (586) (Mad), In re 
Armugam Pillai. 

t(‘ 95 ) 17 All 45 (47) : 1894 All W N 
196 (DB), Haidri Begam v. Nafhu. 

('36) 23 AIR 1936 Oudh 102 (105) : 159 
Ind Cas 316 (DB), Janki v. Kanhaiyalat. 
(’26) 13 AIR 1926 Mad 143 (144) : 91 Ind 
Cas 316, Kalliani Amma v. Cochin Sircar. 
(’28) 112 lad Cas 237 (260) (DB) (Mad), 
Kadiyam Bayadu v. Kamarsu Veeraraju. 
(’27) 14 AIR 1927 Sind 248 (250) ; 104 
Ind Cas 412 (DB), Mulihai v. Vassiba:. 
t(’ 94 ) 17 Mad 218 (219) : 3 Mad L Jout 
287 (DB), Vnhamma Devi v. Vaiknnta 
Hegade. 

(’12) 13 Ind Cas 32 (32) (DB) (Mad), 
Maniyam Pattar v. Lakshmana Nattama. 
(Payment of rent by a lessee to the lessor’s 
assignee, who took the property on usu- 
fructuary mortgage from the lessor, and 
attornment to him do not amount to the 
denial of the title of a purchaser of the 
property at Court sale held after tlie date 
of the said assignment so as to dispense 
with the necessity of giving notice to quit, 
prior to an action in ejectment by the said 
purchaser, to the lessee.) 
iSee however (22) 9 AIR 1922 Mad 314 
(316), Saravana Perumal Pillai v. Subbayyan 
Pillai. (The mere assertion of a claim of 
permanent occupancy right does not deprive 
the tenant of his right to a notice to quity 
by the landlord. A notice to quit given a 
long time before the suit and not acted 
upon does not relieve the landlord from 
his obligation to give a fresh notice to quit 
before ejectment.)} 

Also see S. m, Note 14. - ^ 

3. ('02) 12 Mad L Jour 194 (*96) (DB), 
Muthusami Pillai v. Srinivasier. 

C06) 33 Cal 339 (341. 342) : 3 <^l L Jour 
274 (DB), Anandamoyi v. Laksbi Cnandra. 

4. Cases holding that denial of title in suit 
itself is enough. 

(’92) 17 Bom 631 ( 6 ^ 6 ) : 1892 Bom P J 
294 (DB), Lain Gagal v. Bai Motan. 
(■94) z8 Bpm 236 (239) , (DB), Krisha// 
Fdmchandta v. Antafi Pandurang. 

('88) 12 Bom 678 (682) (DB), Agarchand 
Gumimehand v. Bakhatna Hanmant. 

CoTj 17 Mad L Jour 287 (287) (DD). 

Viitbakimyakath AMulla v. Mohideen Kutty. 
♦(**0) 5* Ind Cas 924 (924) (DB) (Mad), 


Mayan Thariyakath Kathijaknth V. Ithikarn- 
parambil Kuthussa. 

('83) 8 Bom 228 (230) : 1883 Boin Ff36® 
(DB), Baba V. Vishavanath Joshi. 

t(’9i) I Mad L Jour 218 (220) (DB), 

Chidambaram Pillai v. Sabapathi Pillar 

[See also (05) i Cal L Jour (117) (DB). 
Snjjad Ahmad choudhary v. Gunga Charun 
(Defendant cannot be allowed to set up an 
entirely new case of a lease from year to 
year.)} 

Cases holding that denial of title in the 
suit itself is not sufficient. 

('98) 1898 Bom PJ 206 (206, 207) (DB), 
Pemraj v. Balchand. 

(’96) 1896 Bom P J 451 (452, 453) (DB), 
Ramchandra v. Kashinath. 

t(’ 94 ) 17 Mad 218 (220) : 3 Mad L Jour 
287 (DB), Vnhamma v. Vaikuntha. 

t(’io) 3 Ind Cas 336 (337) (All), Chatter 

Singh v. Ishri Prasad. 

(’89) 12 Mad 353 (335) (DB), Snbb.j v. 
Nagappa. 

(’08) 3 i Mad 261 {263) : 18 Mad L Jour 
153 (DB), Peria Karuppan V. Subratnauix 
Chettty. 

(’94) 17 All 45 (47) -.1894 AH 'X-'N 196 
(DB), Haidri Begam v. Nalhu. 

t(’ 9 i) 15 Bpni 407 (412, 414) (DB), Vithu 
v. Dhondi. (8 Bom 228 dissented from.) 

3. Cases holding that such claim will amount 
to a disclaimer of title. 

tC83) 8 Bom 228 (230) : 1883 Bom P J 
360 (DB), Baba v. Vishvanath Joshi. 

(1900) 24 Bom 426 (434) : 2 Bom LR 228 
(229, 233, 234) (DB). Muhipat Rane v. 
Lakshman. 

Cases holding that such claim will not amount 
to a disclaimer of title. 

(’93) 1893 Bom PJ 292 (294) (DB), Krishna 
V. Ladu. 

i 

t(’o 3 ) 27 Bom 315 (550) : 5 Bom LR 2-4 
(DB), Fateshinghji v. Bamauji. 

(’96) 6 Mad L Jour 39 (61) (DB), Vengu 
Padiyachi v. Ragava Chetty. 

(’93) 3 Mad L Jour 222 (223) (DB), Pra- 
nambal Achee v. Palaniappa.. 

(’94) 17 Mad 218 (220) : 3 Mad L Jour 287 
(DB), Vnhamma v. Vaikuntha. 

(’o 3 ) 27 Mad 23 (24) (DB), Chinna Narj~ 
yudu v. Harischenaana Deo. 
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notice is not necessary before a suit for ejectment against ^^5 l^^the^tenant 

that after a lease has been determined in some trespasser and 

or his representative in interest would be merely m the position of a trespasser and 

can be ejected from the property without any pirevious notice to cjuit. (bee b. lo^, 

PiL is voidable under the law and 1- been avoided 
according to the llw, the position is the same as if the lease has been \. 3 ^^i\i\ly detet mined 
and the quondam lessee can be ejected without any previous notice to quit 

But a lease cannot be determined except in some way recognised by the law. 
Thus, a lease of joint land is not ipso facto determined by partition among the co- 
owners and the allotment of the leased land to one of them, so as to dispense with 
the necessity of a notice to quit before a suit for ejectment by him against the tenant. 
Where the monthly tenant of a house is obliged to vacate the house under an order 
from the Plague Authority acting under statutory powers, the tenant is not thereby 
absolved from liabilityl to give the usual notice to quit, if he desires to put an end to 


the tenancy.”* 

27. Effect of giving notice where it is not necessary. — Where a notice to 
quit is given by the landlord although such notice is not necessary for evicting a person 
from certain immovable property, no tenancy is created merely by reason of such 
notice.' 

28. Notice by lessor undertaking to pay compensation for improvements 
—Effect. — It has been held that where a lessor in his notice to quit has undertaken 
to pay compensation to the tenant for the improvements effected by him before compell- 
ing him to vacate the property the lessor cannot enforce his right to possession, unless 
he has paid or tendered such compensation, although there may be no provision for 
it in the lease.' 

29. Determination of main lease by notice — Effect on sub-lease. — The 
determination of a lease by a valid notice by the lessor will automatically put an end 
to any sub-lease granted by the lessee.' 

30. Resumption of possession by landlord without giving notice — Effect. 
— Where a tenure was resumable by the grantor thereof after notice but the latter took 
possession of the land without giving notice and the grantee acquiesced in such resump- 


Section io6 — Note 26 

1. (’09) 2 Ind Cas 993 (994) (Cal), Sheikh 
Abdul v. Chabil Jan Bibi. 

<’21) 8 AIR 1921 Cal 574 (575) : 64 Ind 
Cas 824 (DB). Gurupfosanna v. Madn- 
sudhan. 

(’77) 1877 Bom P J 177 (DB), Suleman 
Abraham v. Asmad Isap. (Forfeiture of lease 
by breach of condition.) 

•fCao) 7 AIR 1920 Pat 803 (804) : 59 Ind 
Cas 893 Nouian v. Ram Prasad. 

(Lease of a service tenure expires when the 
service ceases.) 

<13) 20 Ind 11 (13) (All), Shyam Lai v. 
Bachohu Lai. (Sub-lease is detremined wi 
surrender of main lease.) 

<'o6) 5 Cal LJour 53 (55) (DB), Mrittunjoy 
Roy Chou'dhury v. Kenatullah l^orya. (On 
determiantion of main lease sub-lease also 
are determined.) 

[See also (’13) 19 Ind Cas 824 (824,82;) 
(SB) (Mad), Sivatha Muthu v. Revd. Me 
squita. (Forfeiture of lease by breach of con- 
dition against disobeying lessor’s orders re 
garding the holding.)] 

2. (’09) 36 Cal 675, (651) : I Ind Cas 626 
(631) : (DB), Mathewson v. Shriram Kanai 
Sing (Avoidance of lease obtained by fraud 


— Such lease is not void but only voidable.) 

3. (’82) 6 Bom 70 (72) (DB), Pandurang 
v. Yedneshwar. 

(’81) 6 Bom 67 (69) : 1881 Bom P J 178 
(DB), Narayan Bhivarao v. Kashi. 

4. ( 99) I Boro L R 739 (741, 742) (DB), 
Mohomdally Moola v. John Campbell. 

Section 106 — ^Note 27 

I. (’o3) 30 Cal 883 (1900), Narsing Dayal 
life dying — Heirs continuiiu in possession 
v. Ram Narain Singh. (Lessee for 
— Landlord giving notice to quit does not 
thereby disentitle himself to mesne prohts.) 

t(’i7) 4 air 1917 Cal 219 (220), 221) : 37 
Ind Cas 201 (DB), Paramananda Singh V. 
Syjott Singh. (Lessee holding over after ex- 
piry of lease — Lessor not assenting — ^Notice 
to quit given — ^This does not create tenancy.) 

Section 106 — ^Note 28 

. (’36) 23 AIR 1936 Cal 581 (581, 582) : 
167 Ind Cas 281, Shambu Chandra Haidar 
V. Kanai Lai Goswami. 

Section 106 — ^Note 29 

I. (’97) 21 Bom 31X (313) (DB), Timmappa 
Kuppaya v. Rama V enkanna. 

(’32) 19 AIR 1932 Cal 241 (242): 39 
^1 739: 137 Ind Cas 139 (DB), Yusuf 
Shaikh v. Jyotish Chandra. 

Also set S. Ill Note i and S. 115 Note i. 
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“y objection on the ground of want of notice, it cvas held that 
rf ° contend that the resumption was unlawful for want of notice ' 

It IS conceived that m such cases the principle of implied surrender will apply. (See 

o* III, rsote 10.} rr / V 


31. Lessee giving up possession before termination of lease — Liability 
or damages or rent.— Where a tenant gives notice determining a lease but such 
notice IS invalid the lease will continue in force notwithstanding sucli notice. If 
however the tenant gives up possession and the landlord re-enters on the premises’ 

of the lease. (See S. in. Note xo.) iL lessee 

n™ surrender. But he will be liable for ^ama.es for 

premature determination of the lease m bijeach of the contract of tenancy.^ * 

Although a lessee may actually vacate the property before the expiry of the 

notice given by him to terminate the lease, he will be liable for rent till tne last dav 
of the notice.2 ^ 


Where the lessee of a house under a monthly tenancy is obliged to vacate the 
house under the orders of the Plague Authority, he is not thereby absolved from the 
duty of giving notice to quit for the usual period if he wishes to terminate the lease 
or trom the liability to pay rent till the lease is so determined. 




32. Lessee holding over after expiry of notice to quit — Ifficct. Wiiere 

a lessee continues to be in possession of the property after the lease has been determined 
by a valid notice, he will not be liable for The reason is that in such a case 

mere will not be any relationship of landlord and tenant between the parties after the 

f Se?section^n°^^^i^ f damages for uje and occupaiion. 

5io^ k j ^ ^^^sne prohts. He will 

ako be liable for damages iot breach of the duty under S. io8, clause^ (q) of putting 

dT. p" property. The amount awardable as darnages is within 

circumstances of the case.' 

the lease and the lessee will be liable for rent even after the expiry of the notice. ^ 
Liability for enhanced rent. 


Section io6 — Note 30 


1. (’03) 13 Mad L Jour 209 (210) (DB) 
Venkata Narasimha v. Sobhanadri. 


.( 14) I AIR 1914 Bom 152 (153) : 38 Bom 
240 ; 23 Ind Cas 786 (DB), Sitaram v. 
Sadhu. 


Section 106 — Note 31 


^ t(’ 23 ) 10 AIR 1923 Cal 524 (527) : 72 
Ind CUs 98 (DB), Bi]oi Chandra v. Howrah 
Amta Light Ry. Co., Ltd. 

<’23) 10 AIR 1923 CaJ 63 (65)149 Cal 
345 • 68 Ind Cas 993 (DB), Jogendra 

Krishna v. Kurpal Havsh'i and Co. 

i (1910) I K B 622 (626) : 79 L J K B 
389 • 102 L T 187, Gray v. Owen. 

2. (’68) 9 Suth W R 213 (214) (DB), Ruff 
V, Stokoe, 


3 - (’99) I Bom L R 739 (741, 742) (DB) 
Mahomadally v. Campbell. 


Section 106— Note 32 



X< (’14) 1 AIR 1914 All I (2) : 22 Ind Cas 
' 7« Mmnnalal v. Bucbchu Lai. 


(’24) II AIR X924 Lah 643 (643, 644) 


75 Ind C^ 1034, Rute Khan v. Ghulam 
Muhammad. (Double rent may be awarded 
as compensation.) 

ISee ('98) 22 Bom 348 (334) (DB), Bern- 
famgsrt v. Vasudeo. (Notice by lessee deter- 
mines lease though possession not given up 

Lessee liable for damages for failure to 
give back possession.) 

^ 554 ( 555 ) : 9 Lah 

576. 109 Ind ^ 90 (DB), Mu/ Ra/ v. 

Indar Ssngh. (The whole circumstances of 
the tenancy and the sufFciency in point of 
nme of the notice vacate the land may 
properly be taken into consideration. 1904 
Pun Re No. 5 relied on.) ^ 

(■21) 8 Am 1921 Pat 341 (341) : (So Ind 
Cas 72 {Tih), B/sseswar Lai v. Rup Kishore. 
(Quantum of damages depends upon the rent 
which the plaintiff could have got from 
another tenant.) 

(' 23 ) 10 AIR 1923 Lah 281 (282) 75 

Ind Cas 490, Shib Dayal v. Dhampat Rai. 
(Lease providing for payment of enhanced 
rent if lessee fails to vacate on notice — En- 
hanced rent for one month awarded as 
damages.) 

( 28) 15 air 1928 Cal 436 {438) : no 
Ind Cas 715 (DB), Suresh Chandra v. Kan- 
ti Chandra. (It is open to the Court t» 
assess damages at a rate which it thinks to 
be fair.)] 
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Where a notice to quit given by a lessor to the lessee is coupled with a. 
demand of rent at a higher rate if the lessee should continue in possession after the: 
date fixed in the notice, the question arises whether and in what cases the lessee will 
be liable for rent at the enhanced rate if he continues in possession. Such cases may 
be broadly divided into two classes : 

(1) Those in which the notice to quit is valid and terminates the tenancy oa 

the date mentioned therein. 

( 2 ) Those in which the notice is not valid. 

In the first class, the demand of rent at higher rate is virtually an offer of a. 
fresh tenancy on new terms. In such cases, the question will be whether the tenant 
has accepted the offer of such new tenancy. If he has done so, he will be liable for 
the enhanced rent. But, if he has not accepted the offer, he will not be liable for the 
enhanced rent.^ But he will be liable for mesne profits and damages on the principles’ 
mentioned above.^ 

Does the continuation in possession after the date 6xed in the notice to quit 
amount by itself, to an acceptance by the tenant of the offer of a new tenancy on diffe- 
rent terms in such cases ? There is a conflict of decisions on this question. One view 
is that a new tenancy is not created ipso facto by the continuation of the tenant in 
possession in such cases.® The opposite view has been taken in the undermentioned 
cases.® 

In the second class, the lease will continue to be in force even after the date 
fixed in the notice and there will be no question of the offer of any fresh tenancy on 
new terms. In such cases the question will be whether there is valid contract for 
the variation of rent. According to the Oudh Chief Courts even if tlie notice to quit 
is invalid, the continuance in possession of thei tenant after the date fixed in tlie lease 
without protesting against the proposal to enhance rent will amount to a binding agree- 
ment to pay such enhanced rent. This view is not accepted by the Patna and Nagpur 
l^gh Courts.® It is submitted that the Oudh view is not correct, ^ 

3. ('37) 24 AIR 1937 All 36 (38) : 166 
Ind Cas 897 (DB), A. P. Bagchi v. Mrs. 

F. Morgan. 

( 33) 20 AIR 1933 Oudh 465 (466) : 9 Luck 
II2 : 145 Ind Cas 647 (DB), Mahomed 
Noor v. Ashig Beg. (Tenant protesting 
against enhancement of rent — He is not 
liable for enhanced rent.) 

4- ('24) II AIR 1924 Lah 643 (643, 644): 

75 Ind Cas 1034, Rure Khan v. Ghulam 
Muhammad. (Double rent standard allowed 
as measure of compensation.) 

5. (1900-02) I Low Bur Rul 82 (83), Mauug 
Po ytrs V. Mamoojee Moosaji, (Tenant not 
hable for enhanced rent but for mesne pro- 
fits and damages.) 

( 04) 1904 Pun Re No. 5. P. 27 (30) : 1904 

^ Fhbhu Dayal v. 

Ramchand. (It will depend upon the facts 
disclosed in each case, whether the tenant 
IS to be presumed to have accepted the terms 
offered.) 

t( 2 t) 8 AIR 1921 All 194 (194, 195) : 43 
All 330 : 60 Ind Cas 842 (DB), Sham Das 
V. Bahadur Singh. (In absence of anything 
to show acceptance of the( new terms, tenant 
can be sued in ejectment.) 

C ('34) 21 AIR 1934 All 115 (116, 117) : 

153 Ind Cas 432, Madan Mohan v. Bobra 
Ram Lai. 

( 25) 12 AIR 1925 Oudh 189 (190) : 28 
Oudh Cas 77 : 82 Ind Cas 585, S. Burge 
V. Md. Inamullah Khan. 
t(’33) 20 AIR 1933 Oudh 463 (463) : 9 


Luck 112 : 145 Ind Cas 647 (DB), Moham- 
mad Hoot v. Ashiq Beg. 

(40) 27 AIR 1940 Nag 140 (141) ; 189 
Ind Cas 895, Handlal v. Anant Govind. 

(1828) 3 Car & P 432 (433) : 33 R R 683: 
172 E R 489, Roberts v. Hayward, 
l^e also (Ti) 11 Ind Cas 270 (272, 273> 
(DB) (All), Sco/t V. Jotis Sarsip. (In this 
case there was a contract, after the notice 
to <iuit, under which the lessee agreed to 
vacate by a certain date— He failed to da 
so — Held, he was liable for breach of con- 
tract and the amount mentioned in the notice 
to quit might be awarded as damages.)] 

7-t( 33) 20 AIR 1933 Oudh 465 (465) :9 
Luck 1.12 : 145 Ind Cas 647 (DB), Moham- 
mad Hoor v. Ashiq Beg. (Principle applies 
to the converse case of . a tenant proposing 
a reduction of rent. 

( 26) 13 AIR 1926 Oudh 79 (80) : 89 Ind 
C« 578, Baboo Lai v. Mirza Md. Askari. 

8t( 221) 8 AIR 1921 Rat 334 (335) : 62 

Ind Cas 421, Farzand Alt v. Motild Chou- 
dhry. 

(’40) 27 AIR 1940 Nag 140 (141) : 1891 
Ind Cas 895, Handlal v. Anant Govind. 

Section 106 — ^Note 33 

I. (’19) 6 AIR 1919 Mad 1186 (1187) : 43 
Ind Cas 210 (DB), Manikkam Pillqi v. 
Rathnasami Nadar.- 

(*19) 6 AIR 1919 Lah 31 (31, 32) : x Lah 
241 ; 53 Ind Cas 865, Parbhu ^m V. Tek- 
chand. 
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“ quH— Who can give— Under this section a icase can be 

" ^ ‘he lessee. The expression 

lessor wiU include any person who would be entitled to the possession^of the 

of the lease.^ (See also Note 35 .) sfnXl the term 

tteS bling^ leasehold interest is vested for the 

n,k« quit— Co-lessors.— In the case of co lessors 

Ae by giving a notice to quit.^ This principle was also applied in 

L^te^t decision in India = The English view is based on the theory that 

a tenant holds the premises only so long as he and the cosharer landlords all agree ’ 
But according to the general view in India, a lease cannot be determined by fotice 

tiL°shh°' ^ "k ep-lessop alone. This view is based on the theory that the rela- 
tionship created by contract with several joint landlords continues, until there exists a 
new and complete volition to change it.’ One co-lessor cannot give a notice to quit 

' °T.k r\‘r Pmp«‘y-“ On the above prinfiples. even where a 
tenant has incurred the liability to have his lease forfeited under S. iii the leaie can 

not be determined, except where all the co-lessors concur in doina so/^’ 

u ’ cosharer landlord has been acting as waiiaper on behalf of 

all the cosharers, he can give a valid notice to quit on behalf of all.' This is on the 


Section io6^Note 34 

it(’l7) 4 air 1917 Cal 621 (624) ; 34 

Cas 2 21/ (SB), Cassim Ahmed v. Eusuf 
Hajt. (Ste the English authorities cited in 
this decision*) 

(’®8) 35 Cal 807 (811) : 7 Cal L Jour 483 
("D)» Copal Ram V. Dhakeshwar Pershad. 

( xr) 9 Ind Cas no (113) (DB) (Cal), 
Surendra hiath v. Krishna Sakhi. 

<1842) 66 R R 867 (869) : Car & M 280, 
Alford V. Vickery. 

(141, 142) : 8 L J 
(os) KB 369 : 109 ER 738, Doe d. Ashn 
V. Summerset. 

5 H L 134 (146) ': 

/XT ^ (Eng) xjo, Liddy v. Kennedy, 
(Notice must be by all the persons who 
have acquired an interest in the reversion. ) J 

r (^^7, 648), Ebrahim 

Pit Mahom^y Cursyji. Sorabgi (Suit on 

the on^nal side of the High Court parties 
to which were a Hindu, a Mahomedan and 
a Parsi.) 

£5ee also ('05). 29 Mad 29 (34) (dB), Appj 

(Subrafeiania 

Ayyar, Offg. C. J. — A tenant in common 
may have ejectment to the extent of his in- 
terest on proper notice to quit— See Cut- 
ting V. Derb^, (1776) 2 W Bl 1077 and 
Doe d. David Whayman V. Chaplin, 3 Taun- 
ton 119 (120.))} 

3. ('17) 4 air 1917 Cal 621 (624) : 34 Ind 
Cas 221 (SB), Cassim Ahmed v. Eusuf 
Haji. 

4. *('08) 35 Cal 807 (8x1) :7 Cal L Jour 
483 (DB), Gopal Ram v. Dhakeshwar Per- 
shad. 

+('8i) 7 Cal 4x4 (417. 4x8) .*9 Cal L Rep 
76 (DB), RMhtk Proshad v. Esuf. 

( 33) 22 AIR I93J Bom 262 (263) : 156 
Itid Cas 898, Vagha V. Alanilal. (Suit to re- 
' ' x’ttit on a new basis of calculation.) 

W) xj Cal 40' (46, 47) (DB), Harendra 
V. Pi&oran. 

Hx) ^ Ind Cias no (113) (DB) (Cal), 
Surandra Nath v. Krishna Sakhi. 


^ ^ <277) (Cal). Thaku> 

Rarff V. Shakroo hiian. 

{'ll) 16 Suth W R 138 (139) (DB). Alum 
Manjee v. Ashad Ali. 

('35) 22 AIR 1935 Cal 577 (577) : 157 Ind 

t^2S 1115, Pauchti ChjraH V. StHode Behuri 
t(j9) 3 Bom 23 (24, 25) (DB;, BJaji v.' 
Gopal. 

^ "7 pal L Jour 251 (2<5o. 261) (DB), 

Tapurah Hossein V. Gopi Sarayan. 

t(o5) 29 Mad 29 (32, 33, 34) (DB;, App.i 

Rao V. Pratttpati Rumayya. 

(’^) 7 AIR 1920 Cal 513 (514) :57 ind 
Cas B<^^,Prianath Naik v. Piouuiha Nath. 
('75). 12 Bom HCR (AC) 85 (87) (DB), 

Knshnarav v. Goiind. 

Also see S. nr, Note 26. 

[See however (’16) 3 AIR iyr6 Cal 906 
(907) : 34 Ind Cas 56 (DB). Karamat Ah 
V. Hanuman Dji. (Co-owner sending the 
notice, not on his own behalf but onlv as be- 
ing in charge of sending notices on behalf ol 
others and also verbally asking the tenant 
to vacate the property — Held, notice suffici- 
ent.)] 

5. (04) 31 Cal 786 (790; : 8 Cal W N 
325 (DB), Gholam Mohiuddin \. Khairan. 
+( 20) 7 AIR 1920 Cal 513 (515) : 57 Ind 
Cas 895, Prianalh Naik V. Prornaiha Nath. 

^81) 7 Cal 470 (473) :9 Cal L R 26c 
(DB), Reasut Hossein r. Charuar Singh. 
(®®) -35 CaJ 807 (811) :7 Cal L Jour 487 
(DB), Gopal Ram V. Dhakesuar Pershad. 

'^'j[,35) 22 AIR 1935 Bom 219 (222) (DB), 
Devu Arjan V. Bhoja Vaija. 

(1828) 6 L J (os) K B 345 (345) : 2 Man 
& Ry (KB) 433 Doe d. Elliolt v. Hulme. 

mi? »5 (87) 

(UB), Kftshnarav v. Govind. (Where a 
suit was brought by one of two cosharers to 
rwover land from a tenant, not only in the 
absence of, but against the express desire of, 
the other cosharer, held that the suit was 
not maintainable, and that the plaintiff could 
only sue jointly with his cosharer though 
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principle of agency. (See Note 38.) Similarly, in the case of a lease of property 
belonging to a Hindu joint family a notice to quit by the manager of the family is 
enough.® 

Where the tenant has dealt witli one co-owner as the sole owner and sole 
landlord and by so doing is estopped from denying his title, such co-owner can give 
him notice to quit and sue him in ejectment.® 

Where a person in co-owner with others with regard to one property and 
a sole owner of another property and both properties are separately let to the same 
tenant, such co-owner can give a notice to quit with regard to the separate property.’’® 

The principle that the concurrence of all cosharers is necessary for a suit for 
ejectment by determining a tenancy does not apply to a suit for ejectment against a 
trespasser.’’ Similarly, suit for ejectment can be brought against a tenant by suffer- 
ance (i. e., a tenant who holds over after the determination of his tenancy witliout 
the assent of the landlord) by one of the coshaner landlords alone.’’^ The reason is 
that such a tenant is no better than a trespasser in the eye of the law. (See S los 
Note 37.) ^ 

Where a notice to quit is gi\en by all the cosharer landlords, the tenancy 
will be de ermmed on the expiration of the notice. Hence, after such expiration the 
tenant wiU be only a tenant by sufferance and a suit for ejectment can be brousht 
against him by ong, or some of the cosharers alone.’'® ® 

It has been held that, except where there is a special provision of law to 

the contrary one co-owner cannot sue in respect of the common property in his own 
name on behalf of all.’* r r / 

One cosharer landlord cannot sue for his own share of the rent, unless there 
IS an agreement for the payment of rent separately to such landlord.’S One cosharer 
alone cannot enhance the rent of the holding or sue for enhancement of such rent « 
except where the rent has been paid separately to the coshauer landlord.” 

the plaintiff was sole manager of the joint 
estate. ) 1 

8. See (’19) 6 AIR 1919 Lah 304 (305) • 

1919 Pun Re No. 34: 51 Ind Cas 121, 

Mubarram Alt v. Bandsi Lai. 

9 - +(’07) 7 Cal L Jour 257 (260, 261) (DB), 

Tapurah Hosjeiu v. Gopi Narayan. 

( 05) 29 Mad 29 (35) (DB), Appa Rao v. 

Prattipati Ramayya. 

iSee also (’19) 6 AIR 1919 Lah 304 (303) ; 

1919 Pun Re No. 34 ; 51 Ind Cas 121, 

Muharram Alt v. Bansi Lai. (Property be- 
longing to A, a Hindu, leased by B. A's son 
— B is sole lessor and he can give notice.)! 

(’35) 22 AIR 1935 Cal 577 (578) : 157 
Ind Cas 1115, Panchu Charan v. Benode 
Behari. 

.11. (’20) 7 AIR 1920 Cal 513 (315) : 57 Ind 
Cas 895, Piianath Naik v Promatha Nath. 

1('8i) 7 Cal 414 (417, 418) ; 9 Cal LR 76 
(DB), Radha Proshad v. Esuj. 

(88) 15 Cal 40 (46, 47) (DB), liarendra 
v, Moran. 

('ll) 9 Ind Cas no (113) (DB) (Cal), 

Sureudranalh v. Krishna Sakhi. 

U2. t(’27) 14 AIR .1927 Bom 192 (194) ; 51 
Bom 149 ; 101 I. C. 35 (DB), Maganlal v. 

Bhudar Purshottam (The reason of the rule 
which requires one fresh and common voli- 
tion of co-owners to put an end to that which 
commenced under their common volition does 
not apply to a case where what commenced 
under a common volition has come to an 
end and where the person concerned le- 
quires a fresh common volition to continue 
in possession.) 


^ (811) ; 7 Cal L Jour 483 

(DB), Gopal Ram v. Dhakeswar Per shad. 

^ ^ 1 °} (DB) 

(Cal), Thakur Ram v. Shakroo Mian. (Sub- 
mitted wrong.)) 

’^7 (128) : 149 
Ind Cas 559 (DB), Jarman Gomez v. Ram 
Kumar. (Other cosharers made pro forma 
defendants.) 

^ 75 (78) (DB), Dwarka Nath 

^ (Suit brought by all— 

Withdrawal by one — This will not prevent 
the remaining plaintiffs from obtainiug a 

decree for possession of their shares of the 
lallti.) 

*‘»-.tCo7) 7 Cal L Jour 257 (260, 261) (DB), 
lapurah Hossein V. Gopi Narayan. 

(■96) 21 Bom 154 (158, 159) (DB), Bal- 

ferishna v. Moro. 

’5- ( 79) 4 Cal 96 (loi, 102) ; 2 Cal L R 
370 (FB), G/sni Mahomed v. Moran. 

' Vi ’ Vi '5° V55) : ,8 Cal L R 445 (DB), 

Jaaoo Shat v, Kadumbtnee^ 

i<5. ( 79) 3 Bom 23 (24, 25) (DB), Balafi 
V, Gopal. • i 

tC35) 22 AIR 1935 Bom 262 (263) : 156 
Ind Cas 898, Vagha v. Manilal. 

+ (’79) 4 Cal 96 (102, 103) ; 2 Cal LR 370 
(FB), Gum Mahomed v. Moran. (One co- 
sharer cannot enhance the rent of bis share, 
such enhancement being inconsistent wi& the 
continuance of the lease of the entire tenure) 
17. (’83) 9 Cal 864 (865) (DB), Bidhu Bhu- 
shun V. Komaraddi. 
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Joint Receivers, 

A notice to quit given by one of two joint Receivers is not valid. The reason 
is that the object of the Court in appointing two joint Receivers is that the estate may 
have the benefit of the opinion of both as regards its management. Hence, one of 
<the Receivers cannot delegate his duties to the other.^s 
Co-trustees of religious or charit^ible endowment. 

A notice to quit by one only of two Urlans of a Malabar Devaswom is 

invalid.^® 


35* Who can give notice to quit — Assignment by lessor. — As seen in 
Note 33 , the term " lessor ” in this section includes any person who would be entitled 
to the possession of the property on the termination of the lease. Hence a subsequent 
lessee of the property for a term of yeai:s can give a notice to quit under this section.’ 
(See S. 109 .) A notice to quit must be given by all persons who have acquired an 
interest in the reversion.^ 

Where the lessor has assigned his interest in the property to another^ the 
latter can give notice to quit, even though a notice of the assignment has not been given 
to the lessee.^ Where the lessor gives notice to quit and then assigns his interest to 
another the assignee can take advantage of the notice.®* After the landlord has assigned 
the reversion to another], he cannot issue a notice to quit under this section.* But, 
where imder the terms of the assignment the landlord has undertaken to recover posses- 
sion from the tenant and hand over the property to the transferee, a notice to quit 
by the assignor even after the assignment will be valid and effective.® The reason is 
that in such a case the right to the reversion must be deemed to be vested in the assig- 
nor for the limited purpose of recovering possession from the tenant. Where a person 
entered into a contract to purchase the lessor's interest but before the purchase was 
completed gave notice to quit to the tenant who acting upon the notice vacated the 
premises, it was held that the purchaser was estopped from disputing the validity of 
the notice on the ground that he had no powei; to determine the tenancy on the date 
•when the notice to quit was given.^ 

36. Who can give notice — Miscellaneous. — A Receiver appointed by the 
Court can, if so authorised by the order of appointment, issue a notice to quit against 
a tenant of the property of which he has been appointed Receiver, As to the power 
of joint Receivers, see Note 34 . 


{'17) 4 AIR 1917 Cal 621 (623, 624) : 
34 Ind Cas 221 (SB), Cassitn Ahmed v. 
Eusuf Haji. 

19. ('24) IX AIR Z924 Mad 771 (772) : 80 
I. C. i 39 (DB), Kannan Kutty v. Velu. 
[See however ('13) 18 Ind Cas 77 (78, 79) 
(DB) (Mad), 'Raja Ram v. Ram Roy. 
(Legal arrangement between co-trustces of 
.a chatram under which they were in ma- 
nagement of separate properties— Notice by 
one with regard to property under his se- 
parate management is valid. ) 1 
Section 106 — Note 35 
1 ('J9) 6 AIR 1919 Mad 1186 (1187) : 
43 Ind Cas 210 (DB), Manikkah v. Ralhna- 


satat. 

<'19) 6 AIR 1919 hah 31 (32) : i Lah 
241 : 53 Ind Cas 865, Parbhu Ram v. Tek 
Chand. 

<1903) 90 L T 89 (90), Wordsley Brewery 
Co. V. Halford. (Grant of lease passes 
the reversion and not merely the attorn* 
ment.) ^ . 

^so (’08) 12 Cal W N 1059 (1063), 
Adolpha Shrager v. Emma Price. {Intetesse 
gives an immediate right of entry 

4 ^ the owner thereof and entitles him to 
.jive e. notice to quit.) 


(09) 1 Ind Cas 66 (67) (DB) (Cal), Chan- 
dra Sarkar V. Anil Bandbu. (Subsequent 
lessee can give notice to quit to a prior 
tenant at will.)) 

2. (1871) L R 5 H L 134 (146) ; 20 W R 

(Eng) 150, Liddy v. Kennedy. (Lessor 
executing a deed by which he constituted 
himself and his brother tenants in common 
with regard to the leased property — Both 
must join in giving the notice. ) 

3. ('19) 6 AIR 1919 Lah 31 (32) : i Lab 
241 : 53 Ind Cas 865, Parbhu Ram v. Tek 
Chand. 

3a. (1842) 61 R R 339 (349) ; 3 QB 627; 
II L J Q B 321 : 114 E R 647, Doe d. 
Egremont v. Forwood. 

4- (1903) 90 L T 89 (90), Wordsley Bre- 
wery Co. v. Halford. (iJuidlord granting 
subsequent lease— Only subsequent lessee, 
and not landlord, can give notice to quit.) 

5, ('24) II AIR 1924 Mad 904 (905) : 82 
Ind Cas 956, Raman Menon v. Collector 
of Madras. 

6. (1933) 102 L J Ch 133 (140) : 149 L T 
101 ; I Ch 480, Farrow v. Orttawell, 

Section 106 — Note 36 

I. (’91) 18 Cal 477 (480) (DB), Hurt Das 
V. Macgregor. 
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A cestui que trust cannot give a notice to quit in regard to trust ptpperty^ 
It is only the trustee or his agent that can do so. A cestui que trust is not the agent 
of the trustee.- 

The trustee of a religious society can give notice to quit to a tenant of pro- 
perty belonging to the society.^ As to the power of joint trustees, see Note 34. 

37. Notice to quit — To whom to be given. — Where a notice to quit is 
given by the lessoij, it is to be given to the lessee or to the person in whom the lease- 
hold interest may be vested. Where the notice is given by the lessee, it is to be given 
to the lessor or to any other person w’ho may be entitled to the immediate reversion 
in the demised property. 

Co-lessees. 

Where the leasehold interest is not vested in a single person but in joint 
tenants the notice to quit must be given to all the joint tenants.^ Butf proof of service 
of such notice on one joint tenant will be priuia facie evidence of such notice having 
reached all the joint tenants.- But this presumption will only arise where a no'tice 
to quit has been prepared, addressed and sent to all the joint tenants. Where no 
notice was addressed to one of the joint tenants at all, the presumption cannot arise. 
In such a case the mere ser\'ice of notice on the other joint tenants wdll not be sufficient 
to determine the lease.® 

Where the joint tenants constitute members of a joint Hindu family living 
together in the same house, the service on one of them, at their residence, O'f a notice 
addressed to all of them is enough.^ In such a case, it is not necessary that separate 
copies of the notice must be secfN'ed.*'’ 

Where a lease has been granted to one member of a joint Hindu family, the 
lease can be determined by a notice to quit issued to such member alone and it is not 
necessary to serve a notice on all the members of the family.® 

Lessee's heirs. 

Where a lessee dies leaving a number of heirs, all the heirs must be served: 
with a notice to quit if the lease is to be determined.^ Where there are several co- 
lessees, one of whom dies, a ndtice to quit to the survivors alone is not enough. A 
notice to quit must be served on the heirs of the deceased also. Otherwise the notice 
will not be sufficient to determine the lease.® 


Where a sole tenant dies leaving several heirs separate notices to quit served 
on all of them are enough to determine the lease. It is not necessary that there must 
be a single notice to all of them.® 


2. (1912) 2 Ch 504 (511) : 8r L J Ch 
710 : 107 L T 120, Stait v. Fenner. 

3- ( 04) 8 Cal W N 918 (922) (DB), Par- 
manand Karan v. Baptist Mission Society. 

Section 106 — Note 37 

1. t(’i8) 5 AIR 1918 PC 102 (no, III) : 
46 Cal 438 : 45 Ind App 222 : 48 ind Cas 
277 (PC), liaribar Banerji V. Ramsbashi. 

(’25) 12 AIR 1925 Cal 752 (753, 754) : 

87 Ind Cas 708 (DB), Be joy v. Kali. 
[But see ( 06) 30 Bom 137 (146) : 7 Bom 
L R 735 (DB), Secy, of State v. W'^amanrao. 
(Joint occupation by three executors of die 
premises of deceased tenant — Notice to quit 
served only on one of them is enough.)} 

2. ('45) 32 AIR 1945 Nag 253 (257) ; ILR 

(*945) Nag 629 : (DB), Mohanlal v. 

Governor-General in Council. jjoint 
tenants — Noticee to quit addresseed to all 

and served on one others are. bound by it. 
♦('18) 5 AIR 1918 PC 102 (no, 112) ; 
46 Cal 438 : 43 Ind App 222 : 48 Ind 
Cas 277 (PC), Harihar Banerji v, Ratn- 
shashi. 


( 29) 16 AIR 1929 Cal 651 (633) : 57 Cal; 
10 ; 120 Ind Cas 455 (DB), Bodardoja v. 
Afijudin. 

(■35) 22 AIR 1935 Bom 247 (251) : i56- 
Ind Cas 1020 (DB), Varnan v. Khanderao. 
(1806) 7 East 551 (553) : 8 R R 670: 3 
Smith 517 : 103 E R 213, Doe d. Bradford 
W^atkins. 

5. (•25) 12 AIR 1925 Cal 752 (753, 754) : 
77 Ind Cas 708 (DB), Befoy v. Kmi* 

4. (1900) 4 Cal W N 572 (573) (DB),. 
Rajoni Bibi V. Hafisonnissa Bibi. 

5. (1900) 4 Cal W N 372 (574) (DB),. 
Ra/oni Bibi v. Hafisonnissa Bibi- 

6. (’97) 1897 Bom PJ 188 (18S) (DB),. 
Vishu’onath v. Venkata Cbarya. 

7. (’40) 27 AIR 1940 Cal 89 (91) ; ILR: 
(1939) 2 Cal 254: 186 Ind Cas 625,. 
Anwarali V. Jamini Lai Roy. 

8. (’40) 27 AIR 1940 Cal 89 (91) : ILR 
(1939) 2 Cal 254 : i86 Ind Cas 625,. 
Anwarali V. Jamini Lai Roy. 

9. (02) 6 Cal W N 134 (137, 138). (DB),. 
Ismail Khan Mahomed v. Kali Krishna. 
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Lessees assignee. 

The assignee of a lease is entitled to a notice under this section.^® But a 

^lessee IS not entitled to any notice before he can be ejected by the superior lessor. 

The reason is Aat there is no privity between the two.^^ For the same reason as long 

as Ae original lease continues the lessor cannot determine the sub-lease by eivins I 

nohce to quit to the sub-lessee.^^ An assignee of a lease, on the other hand, stands 

in toe shoes of the assignor, i.e., the original lessee and there is privity between such 

ass^ee and toe lessor. Where a tenancy is purchased by one person benami in the 

n^e of another, a notice to toe real purchaser is enough to determine the lease. A 
notice to the benanudar is not necessary*^ ^ 

Notice to or by agent. — This section is subject to the general law of 
a notice to quit can be given by" or to"^ a duly authorised agent so as 
^ principal. It is conceived, however, that when a notice is given by some 
^ toe lessor or lessee himself, the circumstances must show tLt the 

of top nfh the notice is the agent 

will lack the essential quality of a notice to 

to terminate the lease by a certain date. But it 

the nar^ ""his is perhaps because in sud, a case 

petisOT who^^ n'* Presumed to have notice of the authority of the 

?i»not a^o ^ “■ A ‘he camp and as such 

the c^seS of Ae lLoA“ p he is sues the notice with 

notice is valid.®* ^ ^ agent of toe lessor and hence in such a case the 


the notice'*^riV"nvaM*7t“'‘^ ‘o quit on behalf of another, 

portrto L e a •. ^y *0 person on whose behalf it pur: 

oTfha7 illuSdorcr^tErL'^^^^^ ^ 


to sue in ejectment includfs'Tn\XritJ.° to^give^f nofe to"q,I^f=‘'"^ ‘ 

must be ^ notice to qu.t 

signature to the notice. The provision dois not rfferto thl °?Yu 

the decision to give the notice. The agent’s authority under the^o° "“‘'“O’ '■ e.. 
to the decision to give notice. aumonty under the general law relates 


r®7) 3 Cal L Jour 205 (207) (DB), 
tiabul V. Kashimani Debt. 


<1826) 30 R R 244 (245) : 6 B & C 41 : 
9 Dow & Ry K B 30 : 108 E R 368, Doe 
a. Morris v. Williams. (Notice on assig- 
nee of original tenant held valid.) 


pomio^" "f “ 


20. 138 E R II, Doe d. Prior v Onelev 
2. (1868) 3 Q B 567 (572). /ones V. Pbspps. 

(DB) y^nod Sagar v. Vishmabhat. ^ 


II. (>7) 1897 Bom P J 188 (188) (DB), (DB) Vwod Sugar v. Vishmabhat. 
Vtshwanath V. Venkata Charya. 3* ( 17) 4 AIR 1917 Cal 621 (62a.\ • 

la. (i8ii) 12 R R 507 (508): 104 E R . <SB), Cassim v. Eui’uf. 


la. (1811) 12 R R 507 (508) : 104 E R 
390 : 14 East 234, Pleasant d. Hayton v. 
Benson. 


*3* ('26) 13 air 1926 Cal 634 (637) ; 92 
Ind Cas 963, Gopal v. Satya. 


Section zo6 — Note 38 



*'^^ 5 ) aa AIR 1935. Cal 577 (578) : 157 


Cas 1113, Panchu V. Benode. 


£1 B 127 (129) ; . 75 R R 304 : 


‘'522 8''l®FKB = »< 2 R 

522. 8 LJKB 297: 109 E R 583. Doe 

d. Mann v. Walters. (Agent giving^ notice 
must have authority to give it at least at 
the time when it begins to operate — Sub- 
sequent recognition of authority will not 
make the notice good.) 

4- ( 29) 16 AIR 1929 Cal 651 (652, 653) : 

12® C. 435 (DB), Bodardoja 

V. Afijuddin. 


T (o 


, x84 ; X16 E R 423, Doe d. 
Conal Co. v. Bold. (Notice 


5. (’29) 16 AIR 1929 Cal 6*,i (653): 37 
Cal 10 : 120 Ind Caa 455 (DB). Bodardoja 
V. Aftiuddtm. 
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As reeards the authoritv of an agent to receive a notice, the section protvdes 
that a notice must be sent by post or sen-ed personally on the party ^ bound by 
the notice. If the notice is to be served on any other person so as to bind the person 
for whom the notice is meant, the seI^nce must be on one of his fatmly or servants at 
his residence. This provision does not mean that a notice cannot be ^ected to an 
apent of the other party to the lease who does not reside with him^ The provision 
only means that in serving a notice on the agent or the principal, the procedure laid 

down in the section must be followed. i. • j t n, ^*^^4 

Under the general law, a notice seized on an agent who is duly authorised 

to receive it will bind! the principal, although such notice may not actuaUy reach or be 
bcought to the knowledge of the principal.'’* Under S. 229 of the Contract Art, a 
notice siven to an agent in the course of 'the business transacted by him for the princi- 
pal shall> as between the principal and third parties, have the same legal consequence 
as if it had been given to the principal. This provision applies also to notices Ito 

quit.’ 

As regards the authority to take delivery of a notice quit sent by post or 
•V) sign the postal acknowledgment form for such notice sent by registered post, see 
Note 45. 

39. Period of notice. — ^This section requires a notice of six months in the 
case of a yearly tenancy and a notice of fifteen days in the case of a monthly tenanty. 
The parties tjo a lease may provide for a shorter or longer notice than tins by special 
contract, in which case, the provisions of this section will not apply. But in any 
case, if the period of the notice is shorter than that prescribed (by Ais section or con- 
tract, as the case may be) such notice will not be sufficient to terminate the lease.* 
But the notice may be for a longer period than required.- 

Where a notice falls short of the requisite period, the mere fart that the 
tenant is actually allowed to hold the pijoperty for the full length of the period for 
which notice ought to have been given and a suit for ejertment against him is brought 
only afterwards, will not cure the defect in the notice so as to make it effectual for 
the purpose of terminating the tenancy.® But where the party to whom a notice 
is given accepts it and acts upon it, the fart that it is not of the requisite length will 
not matter.^ In such a case, the lease will be teqnvnated on the principle of surrender. 
(See section in.) 

To terminate a tenancy under this section the notice must be of fifteen clear 
days or six clear months according as the tenancy may be a monthly or a yearly one.*" 


6. (18) 5 AIR 1918 PC 102 (no, ni, 

112) : 46 Cal 458 : 45 Ind App 222 : 48 
Ind Cas 277 (PC), Harihar Banerji v. 

Ramsashi Roy. 

(’27) 14 AIR 1927 Sind 24 (25) : 97 Ind 
Cas 577, Horoon v. MeharaJi. 

7. ('27) 14 AIR 1927 Sind 24 (25) : 97 
Ind Cas 577, Haroon V. Meharali. 

Section 106 — Note 39 
(’93) 3 Mad L Jour 222 (223) (DB), 
Pranambal Achee V. PaJaniapa Mudaliar. 

(’29) 16 AIR 1929 Nag 332 (333) : 124 
Ind Cas 256, Mulchand Batbhaadar v. 
Municipal Committee, Gondia. 

(’25) 12 AIR 1925 Rang 206 (206) : 86 
Ind Cas 512, F. Morgan v. Ahmed Moola. 

('21) 8 AIR 1921 Pat 334 (335) : 62 Ind 
Cas 421, Farzand Ali v. Motilal. 

('08) 12 Cal W N 724 (725) (DB), Bhola 
Nath V. Durga Prosad. 

2 . ('45) 32 air 1945 Pat 385 (385) : 24 
Pat 449 (DB), Firm Ganesh Das Ram 
Gopal V. Jamuna Das. [Notice served on 
the 7th of a month expiring on 31st of 
the month is a valid notice.) 

t(’33) 20 AIR 1933 Cal 260 (262) : 141 
Ind Cas 833 (DB), Secy, of State V. Madhu 


Sudan. 

(’32) 19 AIR 1932 PC 279 (280) : 59 Ind 
App 414: 141 Ind Cas 514 (PC), Benoy 
Krishna Das V. Salsiccioni. 

(’20) 7 AIR 1920 Cal 361 (361) : 58 Ind 
Cas 835 (DB), Gaya Nath v. Anukut 

Chandra. 

t(’37) 24 AIR 1937 All 36 (39) : 26^ 

Cas 897 (DB), A. P. Bagchi v. Mrs, F. 
Morgan. 

(1894) 7 CPLR 150 (151), Upasia v. 
fago. 

3- (’49) 36 AIR 1949 PC 90 (95) (PC)*- 

Gooderham N Worts V. C. B. Corporation. 
[Tenant under year to year tenancy termin- 
able by six months notice at i5lh May in 
any year — On 26-i-i938 tenant giving no- 
tice to terminate tenancy as from 15th May, 
1938 — Notice held was ineffectual to ter- 
minate tenancy either at 15-5-1938 or 
15-5-1939.1 

(’91) 15 Bom 407 (411) (DB), Vithu v, 
Dhondi. 

4. (’25) 12 AIR 1925 Rang 206 (206) : 85 
Ind Cas 512, F. Morgan V. Ahmed Moolla. 

5. (1900) 28 Cal 118 (122) : 4 Cal W N 
790 (DB), Subodini v. Durga -Charan. 




DURATION OF LEASES IN ABSENCE OF CONTRACT 


[ S 10(5 N 39-40 1 1743 


r. r'i"s t “rs 
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('j5) 2 AIR 1915 Caf 313 (315): 26 

^d Cas 962 (DB), Gobinda Chandra v. 
Uivarka Nath. 

(’08) 12 Cal W N 1059 (1064), Adolphe 
Shrager v. Emma Price. 

7. (1847) 175 E R 145 (145): 2 Or & 
Kir 351, Doe d. Gorst v. Timothy. 

^ *919 Pat 108 (ill) : 50 

Ind Os 8 (DB), Ganga Singh v. Chair- 
man D/st. Board, Patna. 

Section io(>— Note 40 

I- ( 49) 36 AIR 1949 All 173 (174), Gangu 
Prasad v Premkumar Kohli. [Notice re- 
quiring defendant to vacate on iStli May 

•• your then cur- 
rent month of tenancy will end "—Tenancy 

commencing from rst of every month 
"“Notice held proper.]. 

ta Y ^ ,46t (464). Usharani 
^ ^ Rererffc^ Industries Ltd. [If 

a monthly tenancy commences on the first 
« a month, the day upon which that tenancy 
CM properly be determined is the last dav 
or a subsequent month, and not the first 
day of each succeeding month.) 

' tv« (385) : 24 Pat 

449 (DB), P/rm Ganesh Dat Ham Copal 

Das. [Where, a tenancy has 

* on the first of a month, the 

'1j? y.T^ must expire with the last day of a 

^ pfitaxh.] 

f ” ^«J944,Cal 84 (86) ; 2it Ind 
(DB), Calcutta Landing and Shipp- 
•» Ltd. V, Victor oil Co., Ltd. 
to month tenancy — Lessee takina 



poyession on ist Juno-Notico to quit to 

of 1st December 1040- 
He d, notice wus bad— It should have ended 
, » calendar month.) 

All W N'alriFB?' 

I A Bradley v. Atkinson. 

(On appea from 7 All 596.) 

(Cal). 

V. BnndaranL 

7 ^, 7 ^ ^51). Sahlauan v. 
r^) 2 followed.) 

LV^T, 

( 28) 15 AIR 1928 Cal 392 (395) • <5 Cal 

(DB?>d£„S 

' V':;! ^ 

Mt. Rami. [Where the tenancy was a 
monthly tenancy according to the sambat 
year and the plaintiff in his notice made 
it clear to the defendant that he was to 
vacate the premises immediately on the ex- 
. piry of^ the month of Baisakh : Held, that 
me notice complied with the provisions of 
S. 106 and was a valid notice.}* 

2. ('10) <5 Nag L R 17 (18, 19): 5 Ind 
Cas 699 (700), Udebhan v. Jagannath. 

(1891) 4 CPLR 32 (32), Harlal 0 „kar v. 
vnaratn Dax. 

3. (' 44) 31 AIR 1944 Cal 84 (85, 87) ; 

Ca/c/f/rtf Landing 
and Shipping Co., Ltd. v. Victor Oil Co., 
Ltd. (Notice expiring with end of first 
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of the curreyit year or month of the tenancy will not validate the notice. Similarly, 
where a notice under this section does not expire with the end of a year or month of 
the tenancy, the mere fact that the tenant is allowed to hold on till the end. of such 
a period and the suit for ejectment is brought against him only afterwards cannot cure 
the defect in the notice so as to make it effective for the purpose of terminating the 
tenancy.'* 

The question whether a notice to quit expires with the end of a year or month 
of the tenancy is one of construction of the notice in each case. In construing a notice 
for this purpose, the principles mentioned in Note 19 must be remembered. Under 
those principles the validity of a notice must not be made to depend on the “ splitting 

of a straw ” as it is put. If a notice, on a fair and rational construction, clearly ex- 

presses the intention to terminate the lease at the end of a year or month of the tenancy, 
it must not be held to be invalid merely because on a hyper/rritical examination of it 
there may be some reason for saying that it is not accurate. 

On this principle, it is immaterial whether a notice is to quit on the last day 
•of a month or year of the tenancy® or on the next day after that.® 

Similarly, a notice requiring a yearly tenant to vacate before the expiry of tlie 

last day of the year is good, as there is no appreciable interval between the expiry of 
the notice and the end of a year of the tenancy." 

A notice to quit by the last day of a year or month of tlie tenancy is valid.® 
Such a notice intends to keep the lease in force till the midnightl of the day mentioned. 

Under the English law also, a periodic tenancy, such as those referred to 
under this section, can only be terminated by a notice expiring with the end of a current 
period of the tenancy and not at any other time.® 


day of next calendar month instead of with 
last day of month is bad.) 

('20) 7 AIR 1920 All 104 (105) : 57 Ind 
Cas 593 (DB), Ceo// Bibi v. ]agannath. 

(■34) 21 AIR 1934 Cal 837 ( 837 ) : 153 Ind 
Cas 673, Susil Chunder V. Biretidrajit. 

(’96) 1896 All W N 51 (51), Suhtawan v. 
Mohan Singh. 

(’98) 1898 Bom PJ 206 (206, 207) ^B), 
Pemraj v. Balchand. 

+('23) 10 AIR 1923 Cal 524 (527) : 72 Ind 
Cas 98 (DB), Bi'joi Chandra Singh v. How- 
rah Amta Light Railway Co., Ltd. 

(’85) 7 All 899 (902, 904) : 1885 All W N 
288 (FB), Bradley v. Atkinson. 

4- (’85) 7 All 899 (902, 904) ; 1885 All 
W N 288 (FB), Bradley v. Atkinson. 

5 - (’37) 24 AIR 1937 All 36 (38) : 166 
Ind Cas 897 (DB), A. P. Bagchi v. Mrs. 
F. Morgan. 

(’32) 19 AIR 1932 PC 279 (280) : 60 Cal 
380; 59 Ind App 414: 141 I. C. 314 
(Pt), Benoy Krishna Das v. Salsiccioni. 

('25) 12 AIR 1925 Bom 167 (168) : 94 Ind 
Cas 631, Maho-medally v. Haji Abdulla. 

(’08) 12 Cal W N 1059 (1064), ^idolphe 
Shrager V. Emma Price. 

6. +(’31) 18 AIR 1931 Mad 352 (354) : 131 
Ind Cas 621, Gnanaprakasam v. Vaz. 

(’38) 68 Cal L Jour 411 (412), Sudhansu 
Badini v. Narayan Chandra. 

(■43) 47 Cal W N 207 (213), Dhaniram 
Agarwalla v. Bholanath. 

('49) 36 AIR 1949 Ajmer 38 (40), Sundar 
Singh V. Ar/un Singh. (A notice calling 
upon the tenant to vacate by the day follow- 
ing the day when the tenancy expired, is 
defective. A. I. R. 1931 Mad. 352, Dist.} 

7. (1900) 27 Cal 570 (577, 578) : 4 Cal 
W N 210 (DB), Ismail Khan Mahomed 


v. faigun Bibi. 

[See also (1946) i All E. L. R. 133 : 115 
LJKB 113 : (1946) KB 215, Dagger v. 
Shepherd. (Notice to quit on or before 
fixed date.y 

('44) 31 AIR Z944 Bom i8x (1S4) : ILR 
(1944) Bom 361 (DB), Ismail Dada v. 
Zuleikhabai. (Monthly tenancy — Notice to 
quit "on or before" the date on which 
tenancy expires is good.)} 

8. ( 37) 24 AIR 1937 Nag 139 (140) : ILR 
(1937) Nag 214 : 170 Ind Cas 790, Sheikh 
Nuroo V. meghraj Ramkaran. 

[See also (’47) 34 AIR 1947 Cal 244 (25) 
227 Ind Cas 202 Sabitri Sundari v. Jalckha 
Bai. [Month to month tenancy — "Notice to 
quit — Notice requiring tenant to vacate as 
last day of month came to end hold valid.'} 
8 AIR 1921 All 194 (194) : 43 All 330 : 
60 Ind Cas 842 (DB). Shankar led V. Bahu 
Ram. 

9. (1924) 1 KB 117 (125): 93 LJK B 
107 ; 130 L T 26, Queen's Club Gardens 
Estates, Ltd. v. Bignell. 

(1924) 2KB 149 (152) : 93 L J (KB) 
800 : 131 L T 568, Precious v. Reedic. 

(1838) 4 M & 'W 198 (202, 203) : 130 ER 
T401 : 7 L J Ex 312, Goode V. Howells. 
(Notice being intended to operate immedi- 
ately cannot in law have any operation at 
all.) 

(1809) ij East 312 (315) : 103 E R I024« 
Doe d. Spicer v. Lea. (Tenant’s year end- 
ing at New Michaelmas — ^Notice to quit at 
Old Michaelmas, though given half a year 
before New Michaelmas, was bad, for the 
notice must be to quit at the end of the 
tenant’s year.) 
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It must be noted that a notice may be valid under this section, although the 
{)ei*iod of notice is longer than is required under this section. (Sec Note 39.) 
Hence, where a notice expires with the end of a year or month of the tenancy, it is 
not invalidated by the fact tliat the period between the service of the notice and the 
end of sudi month or year exceeds fifteen days or six months. In otiicr words, tJic 
revision in the section that a tenancy mentioned therein is terminable by a notice of 
fteen days or six months expiring with the end of a month or year of the tenancy docs 
not mean that exactly a period of fifteen days or six months (and not a day more) 
must elapse between the service of tlie notice and the end of a month or year of the 
tenancy. It only means that the notice must be for terminating the tenancy at the end 
of such a month or year and not at any other time, Jand that the notice must be served 
at least fifteen days or six months before the end of such period. Thus, suppose in 
the case of a tenancy from month to month, a month of tenancy is the usual calendar 
month according to the British calendar. Suppose, in such a case a notice is given on 
the 5th of a month terminating the tenancy at the end of the month. The notice will 
not be invalid merely because the notice is given more than fifteen days before the 
end of the month. 

41 . Year or month of tenancy. — A year or month of the tenancy at the 
end of which a notice under this section is required to expire is not the calendar year 
or month in which the notice is given. The year or month referred to is the year or 
month calculated with reference to the commencement of the tenancy.' 

It has been held that S. no does not apply to periodic leases and thereafter 
where a month to month tenancy is expressed to commence on a certain day that day 
need not be excluded in computing the period of the month of the tenancy.^ (See 
also S. no, Note i.) Where it is uncertain from what day of the month, a tenancy 
from month to month began, it may be presumed that it began from the ist day of a 
calendar month.® 

Though in the case of a monthly tenancy the Icase-dccd may be executed and 
the tenant may enter into possession in the middle of a calendar month, the parties 
may agree that the period of the tenancy should only run from the beginning of such 
month, i.e., from 'the ist day of the month. In such cases, a month of the tenancy 
would coincide with the calendar month. Such an agreement may be express or implied. 
It may be implied from the date fixed for the payment of rent.* 

(1786) I R R 169 (170) : I T R 159 : 99 
E R 1029, Right d. Flower V. Darby and 
Bristow. 

[But see (1922) 2 K B 95 (xo3. 107) : 9i 
LJKB 643: 127 L T 337, Simmons v. 

Crossley. (Not followed in (1924) 2 KB 

149-)] 


Section 106 — Note 41 

I. ('44) 31 AIR 1944 Cal 84 (85. 87) 211 
Ind Cas 503 (DB), Calcutta Landing and 
Shipping Co., Ltd. v. Victor Oil Co., Ltd. 

(Lease from month to month arising by 
implication of law under S. 106 — Tenant 
entering into possession on ist day of a 
calendar month — Notice to quit should end 
with a calendar month — Notice ending with 
the expiry of the ist day of the next calen- 
dar month is bad.) 

3 T P IlO-III 


(1806) 9 R R 800 (800) : 6 Esp 10: 170 
E R 814 Doe d. Halcomb V. Johnson. (The 
notice to quit must correspond with the 
commencement of the term.) 

(’1894) 7 C P L R 150 (151), Vp.isia v. 
fago. 

('13) 19 Ind Cas 758 (759) (All), Jugla v. 
Har Nara/n Singh. 

2. (’43) 30 AIR 1943 Bom 306 (309, 310) : 
ILR (1943) Bom 553: 213 Ind Cas 48 
(DB), Utility Articles Manufacturing Co. 
V. Motilal Bombay Mills, Ltd. 

3- (’37) 24 air 1937 All 56 (38) ; 166 
Ind Cas 897 (DB), Bagchi v. Morgan. 

1('o6) 10 Cal W N 841 (844) (DB), Rak- 
hal Chandra Tewary v. Secretary of State 
for India. (Month according to Bengali 

calendar.) 

4. (’36) 23 AIR 1936 Oudh 306 (307) : *2 
Luck 241 : 162 Ind Cas 712 (DB), Ratnji 



1746 [ S 106 N 41-42 ] 


DURATION OF LEASES IN ABSENCE OF CONTRACT 


Where a lease expires and the tenancy is renewed under S. ii6 from year to 
)car or month to month in favour of tlie tenant, who holds over after such expiry, tlie 
renewed tenancy will run from the termination of the original lease. Where the ori- 
ginal lease was for a deiiiiite term of a year or years, the lease would under S. no, 
last during the whole of iJic anniversary of the day frojn which it commenced. Hence, 
in such cases, the tenancy by holding over will commence frojn the next day after such 
anniversary, and a month of the tenancy must be determined with reference to such 
commencement.^ Thus, for instance, if a lease for four years commenced from ist 
June lyai, the lease would last through the whole of istj June 1925. If the tenant| 
held over and the tenancy was renewed from month to month under S. 116, such 
tenancy must be held to have commenced on the 2nd June 1925. Hence, a month 
of the tenancy would, in the case, be the period from the 2nd day of any calendar 
month during the currency of the lease, to the ist day of the next calendar month, 
both days being included. In other words, so long as the lease has not been deter- 
mined, the ist day of every ccileud<ir month would be the last day of a month of 
the tenancy. Hence, a notice to quit on the ist of any calendar month would be a 
notice expiring with the end of a month of the tenancy. 

In some decisions,® however, the tenancy by holding over in such cases is 
treated as commencing on the anniversary of the day on which the original lease for a 
term had conunenced. It is submitted that such decisions overlook the provisions of 
S. no and are not corr,ect law in view of the express decision of the Privy Council 
in Benoy Krishna v. Salsiccioni? 


42 . Calendar for calculation of time. — The terms "month” and "year” 
have been defined in the General Clauses Act of 1897, S. 3, clauses (33) and (59). 
respectively as being reckonable according to the British calendar. These definitions 
are made applicable to this Act by S. 4 of the General Clauses Act. Hence, the 
expressions year to year, month to month, six months' notice, year of tenancy, and 
month of tenancy, occurring in this section must be understood and interpreted according 
to the British calendar. But this rule will not apply where there is a contract to the 
contrary. Such contract may be express or implied. Thus, there may be an implied 
contract that a year to year lease must be reckoned according to the Bengali calendar 
and not according to the British calendar. In such a case, a notice of six months 
expiring with a year of the tenancy calculated according to the Bengali calendar will 


Lai V. Secy, of State. (The general practice 
is that when a house is occupied in the 
middle of a month and it is intended that 
tenancy should be by the calendar month, 
rent is paid separately for the days during 
which the house has been occupied prior 
to the first of the following calendar month.) 

( 07) 30 Mad 109 (ill) : 16 Mad L Jour 
533 (DB), Arunachella Chettiar v. Ramiah 
Naidu. 

(’02) 5 Oudh Cas 113 (114), Covtnd Prasad 
v. Asmat Ara Bagam. 

[See also (1806) 9 R R 800 {800) : 6 Esp 
10 : 170 E R 814, Doe d. Halcomb v. John^ 
son. (If a tenant comes in the middle of 
a quarter and he afterwards pays rent for 
that half quarter and continues then to pay 
from the commencement of a succeeding 
quarter, he is not a tenant from the time 
of his coming in, but from the succeeding 
quarter day.)3 

5. *('32) 19 AIR 1932 PC 279 (280) : 60 
CaJ 380: 59 Ind App 414: 141 Ind Cas 
514 (PC), Benoy Krishna v. Salsiccions, 


(*40) 27 AIR 1940 All 444 (44$) : 191 Ind 
Cas 223, Kahmatullah v. Md. Husain. 

('34) 21 AIR 1934 Cal 837 (837) : i 53 Ind 
Cas 673, Susil Chander v. Birendrafit. (AIR 
1932 PC 279: 60 Cal 380: 59 Ind App 
414 (FC) followed.) 

[See also ('31) 18 AIR 1931 Mad 352 (353, 
354) : 131 Ind Cas 621, Gnanaprakasam 
V. Vaz. (In this case, however, it was held 
that there was a contract for making the 
month of the monthly tenancy by holding 
over coincide with a calendar month.)} 

6, (‘38) 25 AIR 1938 All 649 (650) : 178 
Ind Cas 986, Badal v. Ram Bharosa. 

('26) 93 Ind Cas 643 (644) (DB) (Cal), 
Khoshal Chandra v. Brindarani. 

('27) 14 air 1927 Cal 725 (730) : 54 Cal 
813 : 104 Ind Cas 484 (DB), Bengal Na- 
tional Bank Ltd. v. Janoki Hath Roy. 

7. ('32) 19 AIR 1932 P C 279 (280) : 60 

Cal 380 : 59 Ind App 414 : In^l Cas 

514 (PC). 
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be sufficient to tei'minate the tenancy.^ The same principle will apply to a tenancy 
from month to month mutatis mutandis.'^ 

It has been held that the expression "month” used in a business or legal 
document means a calendar month.-'* 


43. Form of notice. — The general principle is that where there is no statu- 
tory provision for the determination of a tenancy by a tirfllen notice’, a notice to quit 
may be oral.^ But this section expressly requires a notice to quit to be in writing. 
The section permits such a notice to be signed either by the person who gives it or 
on his behalf by some other person. This means that a notice this section may 
be signed by a party personally or by his authorised agent. - 

A notice to quit implies that it is addressed to the person to whom the notice 
is given. Where this is not the case, there would be no valid notice under this section. 
Thus, the mere institution by the lessor of proceedings for the possession of the leased 
property under S. 145 of the Criminal Procedure Code will not be a notice to quit.^ 
Similarly, a mere resolution passed by a Municipal Council deciding to determine a 
lease granted by the municipality will not, in itself amount to a notice to quit undci. 

this section.* 

44, Mode of service. — A notice under this section must be served in one 
or other of the four modes prescribed by the section. These are : 

(1) t>y post ; 

(2) by delivery or tender to the addressee personally ; 

(3) by delivery or tender to one of his family or servants at his residence; and 

(4) by affixing the notice to a conspicuous part of the demised property. 
Out of the methods p to 4, the last is to be resorted to only when 2 and 3 arc not 
practicable.! The sender of the notice is free to adopt any of the other three modes 


Section 106 — Note 42 

1. ('16) 3 air 1916 Cal 576 (577) : 3 © 
Ind Cas S87 (DB), Behmi Hath v. Kfiihis 

Chandra. 

2. (’44) 31 air 1944 Cal 84 (86) : 211 

Ind Cas 503 (DB), Calcutta Landing and 
Shipping Co., Ltd. V, Victor Oil Co., Ltd. 
(Month in S. 106 me.nns British Calcnd.ar 

month.) 

(■27) 14 AIR 1927 Cal 94 t (944) : J03 Ind 
Cas 93 (DB), Keforatn Poddar v. rjjn.t- 

mail Dey. 

[See also (06) 10 Cal W N 841 (844) 
(DB), Pakhal Chandra v. Secy, of State. 
(Non-afiricultural lease — Presumption was 
that it was monthly tenancy expiring with 
the last day of each month of Bengali 

year). 

3. (1925) 1 K B 14 (21. 22) : 93 L J K B 
1009: 132 L T 240. Phipps and Co. v. 
Rogers. 

Section 106 — Note 43 

I. (’07) 34 Cal 57 (63, 64) : 2 ! Cal W N 
223 (229, 230) (DB), Deo Nundan V. 


Meghu Muhton. (Especially vlieie the 
lease* is verbal.) 

2. (15) 2 AIR 1915 Cal 313 (315) : 16 

Ind Cas 962 (DB), Gohindach.wdra V. 

Dwarka Nath. (Notice signed by am- 
mukhtcar — Power of attorney not produced 
— But defendant admitting that person sign- 
ing was am-inukhtear — Notice valid.) 

('2^) 12 AIR 1925 All 199 (200) : 78 I. C. 
6‘)i, Bhagtvana v. Shih Sannlii Ptauid. 
(Notice signed by autliorised agent.) 

3. ('79) 4 Cal 339 ( 34 ') (DH), P.iM Rollon 
V. tsilro Rally. 

4. ('2.8) 13 AIR 1928 All 95 (93. 96) : 107 
Inti Cas 690, Aminnllah v. Emperor. 

Section 106 — Note 44 

I. *(‘59) 26 AIR 1939 PC II (13) : II-B 
(1939) Kar PC 90- 279 Ind Cas 321 

(PC), Prahladrai V. Commissioners, Port of 
Calcutta. 

(’ 23 ) 10 AIR 1923 Cal 682 (684) : 75 Ind 
Cas 105 (DB), Kedar Nath v. Madhu 

Sudan, 
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of ser\'ice as he may think fit.^ For instance, he can get the notice served by delivery 
or tender to a member of the addressee s family or to one of his servants at his resi- 
dence though service of the notice personally on the addressee is not impracticable.® 
Similarly, a notice may always be sent by post although the other inodes of service 
prescribed by the section arc not impracticable. 


But when a notice is not sent by post, the delivery or tender of the notice 
must be made to the addressee personally except when such delivery or tender is made 
at his ies'idence, in which case it may be made to one of his family or servants.®® It 
follows from the above that persojial service on the addressee can be effected at any 
place. But vicarious service can only be at his residence.^ 


Where a notice is desired to be served at the residence of the addressee it 
must be delivered or tendered to him or to one of his family or servants. In the 
absence of such delivery or tender, merely beating a drum and affixing the notice to 
the wall of the house wherein the addressee resides will not be enough.® 


The tender nnd 
purpose of this section, 
by the addressee himself 


refnsnl of a notice is as good as delivery of the notice for the 
This principle applies also to cases where the refusal is not 
but by one of his family or servants at his residence.® 


iddresscc to nnn rlf t f 1^ delivered or tendered at the residence of 

addressee, to one of his family or sen'ants, the sei^'ice would be effective although 
the notice has not actually reached the addressee. ^‘receive aitnougn 


The advertisement of a notice in 
service under this section." 


a newspaper will not be a valid mode of 


see Mni. whether sending a notice to a party’s pleader or solicitor will be enough, 
see Note 46. As to the presumption arising from service of notice on one of the 
;oint tenants, sec Note 37. 

' c (where there arc statutory provisions prohibiting 

giveTon : suZy Z ^ 


45. Service by post.— The section as amended by Act XX of 1020 ex- 
pressly recognises servke by post as valid mode of service of a notice under this sec- 
tion. As the Special Committee point out in their Report the amendment only gives 
express legislative effect to what was already regarded as the law on the subject both 
m India and in England. ^ The principle of the matter is this. If a U 


2. (’23) 10 AIR 1923 Cal 682 (684) : 75 
Ind Cas 105 (DB), Kcdar N,tth v. Madhu 
Sudan. 


letter properly 

6. (’lo) 5 Ind Cas 783 (784) (DB) (Cal). 
Lettifdar Rahman v. Forbes. 


3- Cal W N 572 (573) (DB). 

liafont Bibi v, Hafisonnissa Bibi. 

3®; (’23) 10 AIR 1923 Cal 682 (684) : 75 
c j (DB), Kedar Nath v. Madhu 

Sudan. (Delivery or tender to member of 
family or servant at residence is enou;;h 
though there is no proof of prior tender 
or delivery to tenant personally.) 

4. *(’i8) 5 AIR 1918 PC 102 (no) : 46 
Cal 458 : 45 Ind App 222 : 48 Ind Cas 
2^77 (PC), Harihar Banerji v. Ram Shabi 
Roy. 


(12) 13 

Chand 


?9 (60) (All), Gokul 
V. Sbib Charan. 


5- (j9) 6 AIR 1919 Cal 400 (401) : 51 
Ind Cas 44, Biseswar Roy v. Pitamber Nath. 


(12) 16 Ind Cas 213 (214) (DB) (Cal), 
Mohim Chandra v. Rup Manjari Dasi. (Re- 
fusal by members of addresse’s family.) 

7. ( 83) 7 Bom 474 (478) (DB), Chandmall 
V. Bacbraj. (NOTE.— This was a case before 
the Act — But the law would be the same un- 
der the present section.) 

8. (1867) 16 L T 157 (158), Sangster v. 
Noy. 


Section ro6 — Note 45 

I- ( 18) 5 AIR 1918 P C 102 (no) : 46 
Cal 458 : 45 Ind App 222 : 48 Ind Cag 
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r.! the post office 

tL rll r ^ ^ c^f ''^^'^hed Its destination at the proper time acrordinn to 

P°** '■eceivcd by the person to 

, That presumption would apply with still greater force to 

thl ’? precaution to register and is not rebutted by 

lom^ nl so “ rk “Ti ^“"rk ^ P™‘^“ced signed on behalf of the addressee by 

some person other than the addressee himself*^ ' 

provisions^" connection, reference may also be made to the following statutory 

(t) Under section r6 of the Evidence Act, when there is a question whether a 
particular act was done, the existence of any course of business, according 
to which It naturally would have been done, is a relevant fact. Illustration 
( ) to the section IS as follows . ' The question is, whether a particular 

letter reached A The facts that it was posted in due course, and was not 
returned through the Dead Letter Office are relevant, ” 

(2) Under S. 114 of the Evidence Act, illustration f/). the Court may presume 

that the common course of business has been followed in particular cases. 
Un^der this pnnaple. where it is shown that a letter was properly directed 
and posted, the Court may presume that it duly reached the addressee. But 
the presump^tion under S. 114 is only one of fact^ and the Court may decline 
to draw such presumption m the circumstances of a given case. For instance 
kJ '' <^OU*-sc of the post was interrupted by dislur- 

addSec"*^ presume that the letter reached the 

(3) Under S 27 of the General Clauses Act of 1897, where any Act of the Central 

Legislature requires or authorises any document to be served or sent by 
post unless a different intention appears, the service shall be deemed to be 

n r pre-paying and posting l..y registered post, 

a letter containing the document, and unless the contrary is proved, to have 

been effected at the time at which the leKer would be dc-liverc<i in the 
ordinary course of post. 

• I cmph-isised that the presumption of due service arising on general 

principles and from the above provisions of law, applies only in lascs liV which it is 

ded r properly mlclyencd.' Thi express provision under the amen- 

the^ Torrm 'he sending by post to 

refn.,1 k ^ notice is Sent by registered post but is returned as having been 

by the addressee. This will be sufficient .service of the notice for the purpose 
of this section, as a valid Zei/y/er mu! lejiisrtl of a notice have the same effect as a 


277 (PC), Ilnri fi(ir V, Utinisashi. 

('98) 1898 Bom PJ 206 (2ort, 207) (DB). 
Pemraj v. Balchand. 

Z. *('i8) 5 AIR 1918 P C T02 (ill, 112) ; 
46 Cal 458 : 45 Ind App 222 : 48 Ind Cas 
277 (PC), }-J<irihar v, Ramsashi. 

(’29) 16 AIR 1929 Cal 651 (653) : 

57 Cal TO : 120 Ind Cas 455 (DB), Bodtr- 
doja V. Ajiftiddhi (’36) 164 Ind Cas 44 
(448) (Cal), Rajani Suiradhar v. Baikun- 
a Chandra. (Notice sent by rcgi.stcred 
post — Postal acknowledgment received — 

S^ice held proved.) 


3 - (’08) 7 Cal L Jour 251 (258. 259) (DB), 
ilosscin v. Cop/. 

4. ('08) 7 Cal L Jour 251 (258, 259) (DB), 
Ilofse/n v. Gopi. (There is no presump- 
tion tliat a letter which was posted was 
properly addressed.) 

5. ('39) 26 AIR 1939 PC ir (13) : ILR 
(1939) Kar PC 90: 179 Ind Cas 321 
(PC), Prahladrai v. Commissioners, Port of 
Calcutta. 

6. (’20) 7 AIR 1920 All 104 (105) : 57 
Ind Cas 593 (DB), Seoti Bihi v. Jagunnath 
Prasad. (Notice to quit contained in a 
post card.) 
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delivery thereof. But there is a conflict of decisions as to whether the production in 
Court of the cover, in which the notice was sent, with the endorsement of the postal 
official to the effect that it was refused by the addressee, would be sufficient to prove 
tender and refusal by the addressee. The general view is that the production of such 
cover will be enough for the purpose.^ But the contrary view has been taken in the 
decision noted below.® 


In the undermentioned case,® the Bombay High Court held that where a 
notice sent by post is tendered to the addressee but refused by him and returned un- 
opened to the sender, it cannot, be held to be validly served. The reason given was 
that one cannot assume that, because an addressee declines to accept a particular en- 
velop, he has guessed correctly its contents. The view is against the general con- 
sensus of opinion in the matter. ^ ^ 


j ^'though the amendment of 1929 only gives express legislative elTect to an 
sio^fn r "Oted. Before the amendment the provi- 

r f ^ S'^^vants at his residence was also applicable to 

Kivice through the post office.'” Under the amended section, the above provision 

s"n bv oTs^la? f p P“V' amendment, if'a nrce 

sent post was delivered to a servant of the addressee at his place of business fnot 
being the addressee s the service would not have been sufficient Wt 

such delivery would be sufficient under the amended section. 


^ost be noted that mere despatch of 
would not be sufficient even under the amended section. Thus if it 
notice sent by post has not reached the addressee, there would be 
under this section, unless it is proved that the notice was delivered 
of his family or servants at his residence by the postman, 
the notice has reached tlie addressee or not, the Court 
usual presumptions which the law allows 


(■98) 1898 Bom P J 206 (206, 207) (DB), 
Pemraj v. Balchand. 

('12) 16 Ind Cas 213 (214) (DB) (Cal), 
Mohim Chandra v. Rup Manjari. 

7. ('38) 25 AJR 1938 All 388 (389, 390) : 
176 Jnd Cas 393, Bachcha Lai v. Lachman. 

('36) 164 Ind Cas 446 (448) (Cal), Raiani 
Sutradhar v. Baikuntha Chandra. 

(■88) 15 Cal 681 (683) (DB). Jogendta 
Chunder v. Divarka Nath. 

(■20) 7 AIR 1920 Cal 287 (288) : 54 Ind 
Cas 5 (DB), Girish v. Kishore. 

( 02) 6 Cal W N 134 (137) (DB). Isinail 
Khan v. Kali Krishna. 

('13) 20 Ind Cas 363 (364) (DB) (Cal). 
Durga Nath v. Rajendra Nath. 

(‘7O 16 Suth W R 223 (224) (DB), Looti 
Ali v. Pearee Mohun. 

\See also (’18) 5 AIR 1918 Cal 216 (217) : 

45 Ind Cas 917 (DB), Kalamua Khadim 
V. Amir Alii.] 

8. ( ^5) 2 AIR 1913 Cal 313 (315, 320): 
20 Ind Cas 902 (DB), Gobindachandra v. 
^''•rarha Na/h, 


a notice by post 
is shown that a 
no effective service 
or tendered to one 
On the question whetlier 
is entitled to draw upon the 

as to communications sent by post. The 

[See also ( 18) 5 AIR 1918 Na^ 202 (202) : 
48 Ind Cas 904, Raja Udram V. Khanbeg 
Amirbeg. (Where a defendant denied the 
receipt of notice alleged to have been sent 
to him through registered post it is incum- 
bent upon the plaintiflF to call upon the 
post peon to prove that the registered post 
card was tendered to him and was refused 
by the defendant)} 

9- (35) 22 AIR 1935 Bom 247 (251) ; 156 
Ind Cas 1020 (DB), Vaman Vithal v. 

Khanderao. 

10. (’01) 28 Cal irS (120) : 4 Cal W N 
790 (DB), Subadini v. Durga Chandra Lai. 

In the following cases the service by post was 
held to be good as the notice was delivered 
or tendered as provided for by the section : 

(1900) 4 Cal W N 572 (573) (DB). Rajoni 
Bibi V. Hafisonnissa Bibs. 

('12) 16 Ind Cas 213 (214) (DB) (Cal), 
Mohim Chandra v. Rup Manjari. 

11. (’38) 25 AIR 1938 All 388 (389, 390) : 
176 Ind Cas 393, Bachcha Lai v. Lachman. 

12. (‘12) 13 Ind Cas 59 (60) (All), Gokul 
Chand v. ^hib Charan. 
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section does not create any new presumption in recarti to this mitirr «:r, \c 
anses whether a notice s4t by fost hai reached tr Ll t^ or "is tend 0 .^1 

same , 7 ; of the c,ucsl.o , | be - 

Me after the amendment as before. The rcmarles of the Allahabad Iligi, Comt in 
correct dec.s.ou'^ which imply the contrary arc, it is suLitted. not 

M ^’‘^‘^''ssion, it will be clear that where a notice is delivered 

bv n7r ‘ addressee himself the question whether it has been sent 

a 't delivered is not material 

so long as It reaches the addressee in time. But if the notice is not sent 

by post and it is delivered to some person other than the ^addressee himself 

SSaS" """ “ ”3 “ 

(a) Where a notice sent by post is delivered to some person other than the 
ddressee himself,' the service will not ordinarily be valid if the notice has 
riot actualiy reached the addressee unless the"^ person to who7 was 
delivered was duly authorised by the addressee to receive such notice But 

m or 'tendered at the re.i«/;;7 of ihe ddresto 

to a member of his family or to one of his servants the service will it 

Thlf‘r''ule"‘^'l7*‘l‘* although the notice does not actually reach the addressee 
This rule will also apply to notices sent by post. miessee. 

46, Service of notice on party's pleader or snlirJfr^r ti r 

But in the undermentioned cases' tlic view was expressed ihn- if n .w ■ 

In the above circumstances, unless the pleader or solicitor is authorised to 
recc/^e the notice on his client's behalf tlic service will not be valid merely because 

evetJX chen'fs t,ids 

II question of treating the notice as being served on the client 

7 require that the giver of llie notice must 

serve the notice himself personally. But it is^ certainly contLplalcd that the perso 

who delivers the notice must be the giver of the noti/c himsell or his a 'c Thu 

if A wishes to give a notice m quit to D but hands over tile notice to c who 1^ not a’^ 

nS toT^hhSlhe^eant^^^^^ ^ 

member of the family of b or is his servant and the notice '7dehvered'"t7c at'Vs 

nor T"' > ^"'“‘i'-e under this section. Hence, the fact tit a 

notice o quit eventually finds its way into the hands of a party after being first deliver- 


*3. (‘ 38 ) 25 AIR 1938 All 388 (389, 39o) : 
176 Ind Cas 393, Bachcha Lai v. Lachman. 
Section 106 — Note 46 

.**.('27) 14 air 1927 Sind 24 (25); 97 


^ V. Hoycn 
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47. Leases by Government. — This section docs not apply to leases of land 
by the Governincnt, as the Crown Grants Act expressly excludes from the operation 
of this Act transfers of land and interests therein by or on behalf of the Crown. '(See 
S. 105, Note I.) But the English common law rule has been applied to such cases 
as a principle of justice, equity and good conscience. It has accordingly been held 
that a lease by the Government for building purposes hxing no term must be presumed 
to be a yearly tenancy determinable by six months' notice expiring with a year of the 
tenancy.^ 


A notice to quit given on behalf of the Government need not be signed by 

the Secretary of Stale for India himself. A notice signed by the Collector will be 

enough.^ 

48. Lease by municipality. — A municipality is not outside the purview of 
this section. A lease by a municipality will, therefore, be subject to the provisions of 

this section. Such a lease cannot, therefore, in the absence of a contract the contrary, 

be determined by a mere resolution passed by the Municipal Council and without any 
notice being served on the lessee in accordance with thej provisions of this section.^ 


49. Notice in cases not governed by this section. — This section embodies 
a principle of general applicability. Hence even in cases in which a lease is not 
governed by this section, it will be regarded, in the absence of a contract, local law or 
usage to the contrary, as determinable by a sufficient notice given by either party to 
the other.^ The lease will not be determinable without such notice." 


The requirements of this section as to the validity of a notice w'ill not apply 
to such cases. The question of the sufficiency of notice in such cases will have to be 
determined according to the principles of justice, equity and good conscience. It will 
have to be seen in each case whether the notice given is a reasonable one with regard 
both to the length of such notice and the time at which it is to expire.® The question 


Section io(5 — Note 47 

I- +(’37) 24 AIR 1937 Pat 39.1 (395) : 170 
Inti Cas 316 (DB), Secretary of State v. 
Rajeudra Prasad. (Notice ^iven only to 
original lessees and not to transferees from 
them is bad.) 


( 37) 24 air 1937 Pat 399 (402, 406) : 
^7r Ind Cas 461 (DB), Secretary of State 
V. Sarat Chandra. (Tenancy at will becomes 
one from year to year on payment of rent.) 

^ ^**^J‘937 Pat 444 (446) : 170 Ind 

Cas 677 (DB), Secretary of State v. Betti 
Prasad Sahu. (There was no evidence as 
to the commencement and hence the notice 
ending with the end of the financial year 
was assumed to be valid.) 



® pi L Jour 34 (37) (DB), Kak- 
hal Chandra v. Secy, of State. (It is also 
unnecessary that the notices should express- 

, *^07 were given on behalf of 

the Secretary of State.) 


Section 106 — Note 48 

15 air 1928 All 95 (95, 96) ; 107 
ind Cas O90, Aminullah v. Emperor. 

Section 106 — Note 49 

1. See cases in foot-note (2). 

2- ( 33) 20 AIR 1933 Mad 165 (165, 166) : 
145 Ind Cas 690, Gurumurthi V. Rartgiah. 


(Agricultural lease — Reasonable notice by 
landlord is necessary to ask tenant to quit 
— Till such notice is given tenant remains 
tenant on usual agricultural terms,) 

(’73) 23 Suth W R 271 (271), Betts v. Jatnie 
Shaikh. (To be reasonable, a notice must 
not be peremptory.) 

2a. tC28) 15 AIR 1928 Lah 348 (348, 349) : 
106 Ind Cas 537, Ram Nath v. Badri Nath. 
(This section does not apply to the Pun- 
jab.) 

(’25) 12 AIR 1925 Mad 346 (346) : 85 Ind 
Gis 339, Jam Poojari V. Sommake. (Neither 
the provisions of the Transfer of Property 
Act nor the principles of English law in 
regard to a notice to quit are strictly appli- 
cable to agricultural leases in India.) 

3- (’67) 7 Suth W R 152 (152) (DB), Ram 
Khelawan Singh v. Mt. Soondra. (Implied 
tenancy by holding over.) 

('So) 15 Boin 415;/ (4i5«) : 1880 Bom PJ 
10 (DB), Ramchandra v. Daulatji. (Notice 
to a yearly tenant in November to quit in 
the following March is an insufficient 
notice. ) 

*('09) 36 Cal 927 (933) : 2 Ind Cas 656 
(659) (DB), Pertab Narain V. Aiaigh Lai. 

(09) 26 Cal 761 (764) (DB), Digambar v. 
Jhari. 

(’70) 13 Suth W R 267 (268) (DB). Bun- 
wari V. Aiahima Chandra. 

('43) 75 Cal L Jour 431 (433) (DB), Harers 
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wUl necessarily depend on the facts and circumstances of each case.'* Local custom 
will also have to be given due consideration in determining the reasonableness of a 
notice."’ The pi;ovisions of this section, though not directly applicable, may be kept 
in view as a guide to what may be a reasonable notice.® 

On the above principles, a six months' notice will not be indispensable in 
every case to determine a yearly tenancy." Nor will it be necessary that tire notice 


i^ra V. Benoyendra bfath. (Pre-T. P. 

Act tenancy'.) 

(’28) 15 AIR 1928 Pat 354 (355) : 7 Pat 
496: no Ind Cas 642 (DB;, Damodar 
Prasad v. Lachimi Prasad. 

('74) 21 Suth W R 268 (269) (DB), Mt. 

letra Kooer V. Bhunjan Roy. 

(’75) 23 Suth W R 440 (440) (DBJ, iUm 
Chunder v. Radha Pershad. 

(68) 10 Suth W R 33 (35) (FB), Bakra- 
nath V. Binodram. (Notice ^iven in tiie 
last month of a current year wouid nt)l be 
sufficient. ) 

(’04) 8 Cal W N 774 (778) (FB), Sulatu 
Dass v. ]adu Nath. 

(19) 6 AIR 1919 Cal 529 (531) : 51 Ind 
Cas 415 (DB), Shatnsoon Nessa Biht v. 
Saiya Sebak. 

(’15) 2 AIR 1915 Cai 709 (709, 710) : 16 
Ind Cas 937 (DB), Haridas v. Vpendra 
Narain. 

( 07) II Cal W N 1124 (1126) (DB), 

Debendra Nath v, Syama Prosanna. 

(13) 20 Ind Cas 363 (364) (DB) (Cal), 
Durga Nath V. Rajendra Nath. (36 Cal 
927 followed.) 

(’18) 5 AIR 1918 Nag 210 (211, 212) : 48 
Ind Cas 354, Banmali v. Nthal ^ingh. 
(’33) 20 AIR 1933 Mad 163 (165, 166) : 

145 Ind Cas 690, Gurumurthi v. Rangiah. 
(*12) 16 Ind ^ 351 (352) (DB) (t;a!>, 
Rat tn ala v. Shiba Sundari. 

( 08) 31 Mad 261 (263) ; 18 Mad L jour 
153 (DB), Peria Karuvpan V. Sabramaniau. 
(15 days' notice in the middle of the cul- 
tivation s^on was not a suflBcient notice.) 
('86) 13 Cal 3 (7) (DB), Kali Kishan v. 
Golam Alt. 

('78) 2 Mad 346 (350) : 3 Ind Jur 160 (DB), 
Abdulla V. Subbarayar. (What is reasonable 
notice is a question the answer to which 
must depend upon the time which should 
be allowed for the convenient removal and 
procuring of another farm, possibly, by the 
tenant on the one hand, and for the land- 
lord on the other hand to procure another 
suitable tenant — Probably the rule in Eng- 
land, viz., six months, will be adopted 
whenever the question will be considered.) 
('86) 12 Cal 93 {95) (DB), Bidhumukhi 
Dabea V. Kefyutullah. 

[5ee also ('19) 6 AIR 1919 Cal 54 (54, 
55) : 52 Ind Cas 180 (DB), Manmatha 
Nath Santra v. Peary Mohan Mookerjee. 
(Lease of home-stead land within a town 
for 10 year — Tenant holding over — By the 
general law, the lessee would be prima 
facie a monthly tenant capable of being 
determined on 15 days’ notice — If the gene- 
ral law is not applicable, then the terms 
oi the expired contract, so far they are ap- 
plicable must be taken to apply to the case 
—As the expired lease provided for a 3 


months’ notice, was held entitled to 3 mon- 
ths’ notice — Notice of 6 months expiring at 
the end of tenancy held not necessary.)] 

4. (‘29) 16 AIR 1929 Mad 617 (621) : ii8 
ind Cas 279 (DB), Kochadai Devasthanam 
v. Periakaruppa. 

3- t('69) 6 Bom HCR (AC) 31 (33), 
Nanabhai Rnsiatnji v. Pestanji famsetji. 

( 73) 2873 Bom P J 66 (DB), Shanoba v. 
Balya. 

('25) 12 AIR 1925 Mad 346 (346) ; 85 Ind 
Cas 339, faru Poojari V. Sommake. 

6. (13) 20 Ind Cas 363 (364) (DB) (Cal), 
Durga Nath V, Rajendra Nath. 

[See also (’33) 20 AIR 1933 Lah 134 (134) : 
141 Ind Cas 513, Rattan Sen V. Krishan 
Kaur. (In the case of a monthly tenancy, 
the tenant, according to a rule recognized in 
the Punjab Courts, is entitled to 13 days' 
notice terminating with the month of the 
tenancy, and a notice giving the tenant one 
week Of II days to vacate is invalid.)] 

7. (’17) 4 air 1917 Low Bur 67 (68) : 242 
Ind Cas 375, Maung Po O V. Muniaudi 
Sertai. 

(’09) 36 Cal 927 (933, 934) : 2 Ind Cas 
656 (659) (DB), Pertab Narain v. Maigh 
Lai. (There is no fixed rule of law as to 
how many days' notice will be a reasonable 
notice in the case of leases not governed 
by Transfer of Property Act — But the 
' tendency of the law is to narrow the field 
of uncertainty and the growth of law in 
various directions points to the substitution 
of the fixed for the fluid, and although it 
cannot be said that any fixed rule has been 
established by the cases, they show a tendency 
in that direction, that is to say, as to the 
length of notice and the time at which the 
notice should expire.") 

t (’86) 13 Cal 3 (7) (DB), Kali Kishen V. 
Golam All. 

(’86) 12 Cal 82 (8y, 90) (DB), Radha 
Govind v. Rakhal Das. (In this case 30 
days' notice was held reasonable as no evi- 
dence was given to prove that the condition 
of the crops on the land or the custom of 
the country was such that the defendant 
was entitled to a longer notice. ) 

(’33) 20 AIR 1933 Mad 163 (165, 166) : 
143 Ind Cas 690, Gurumurthi V. Rangiah. 

(’42) 75 Cal L Jour 431 (433) (DB), Haren- 
dra Nath V. Benoyendra Nath. (If a ten- 
nancy is in existence from before the Trans- 
fer of Property Act, the provisions of that 
Act do not apply to it, and the tenant is 
entitled only to a reasonable notice to quit 
— If on the analogy of the provisions of 
the Act six months' notice is deemed rea- 
sonable, a shortage of only three days will 
not render a notice to quit served on him 
unreasonable.) • 
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must expire with a year of the tenancy.® But generally a notice of six months is 
considered reasonable in such cases.® This period of six months is to be calculated 
according to the calendar which the people generally follow in the particular locality. 
Thus, in regard to tenancies in the mofussil of Bengal, the six months’ period must 
generally be calculated according to tlie Bengali calendar.i*' Further a notice purport- 
?ng to- terminate an agricultural tenancy should either ask for possession at the end of 
the agricultural year or at least when the crop of the year has been harvested.^®^ 

A notice will not be reasonable if it requires the tenant to quit the property 
immediately and does not fix any time for doing so.^ It is conceived that in such 
cases, the alleged notice will not be a fwike at all to quit but simply a demand for 
possession. 

The undermentioned are illustrative cases as to what will be a reasonable 
notice’® and what will not be such notice.’® 

A verbal notice is quite sufficient to determine a tenancy,’^ unless there is 
any express provision requiring a written notice. See also the undermentioned case.’® 


8. t(’86) i3 Cal 3 (7) (DB), Kali Kishen 
V. Golam Ali. 

(85) 12 Cal 93 (95) (DB), bidhuviukhi 
Dabea v. Kefyutullah. 

(’25) 12 AIR 1925 Mad 346 (347) : 83 Ind 
Cas 339, Jaru Poojari v. Somake. 

('83) 9 Cal 48 (49) ; II Cal L R 143 (DB), 
Jugut Chunder Roy v. Rup Chand. (Three 
months' notice expiring within 7 days of 
the close of the year — No crop was on the 
ground at the time of expiry of notice — 
Notice held reasonable.) 

(’21) 8 AIR 1921 Cal 126 (127) : 63 Ind 
Cas 191 (DB), Ratneswar Das V. Sree 
Kamal Deb. 

.9. ( 01) 5 Cal W N 801 (804) (DB), 

Durga Mohun V. Rakhal Chandra. 

(’07) ir Cal W N 1124 (1126) (DB), 

Debendra Nath V. Syama Prosanna. 

(T2) 14 Ind Cas 152 (152, 153) (DB) 
(Cal), Baroda Prasad v. Parsanno Kutuar. 
(Yearly tenancy for building purpose.) 

(*.95) 20 Bom 759 (761) : 1895 Bom P } 
241 (DB), Ambabai v. Bhau. 

(’80) 1 880 Bom P J 209 (DB), Amadsang v. 
Bai Man. 

10. (15) 30 Ind Cas 886 (887) (Cal), Gopi 
Nath V. Abdul Gafur. 

(’07) II Cal W N 1124 (1126) (DB), 

^ Debendranath v. Syama Prosanna. 

('15) 2 AIR 1915 Cal 709 (709, 710) : 16 
Ind Cas 937 (DB), Hart Das v. Upendra 
Narain. 

loa. tC3o) 17 AIR 1930 Pat 143 (144) : 
123 Ind Cas 609 (DB), Nandu Mahton v. 
Bholu Mahton. 

(’28) 15 AIR 1928 Pat 354 (356) : 7«Pat 
496: 110 Ind Cas 642 (DB), Damodar 
Prasad v. Lachimi Prasad. 

('02) 29 Cal 203 (206, 207) : 6 Cal W N 
69 (DB), Hemanginee v. Sriglobinda. 

(’97) 24 Cal 720 (722, 723) (DB), Kishori 
Mohun V, Nund Kumar. 

iSee also (’13) 40 Cal 838 (861) : 19 Ind 
Cas 588 (589) (DB), Guru Charan v. 
Suklal Hajam.'] 

11. ('71) i6 Suth W R 185 (186) (DB), 
Jumaut Ali v. Chutturdharee. 

t('75) 23 Suth W R 271 (272), C. G. D. 
Betts V. Jam^e Shikh. ^ 


12. (’74) 12 Beng L R 263 (265), Nocoordass 
V. Jewraj Baboo. (Monthly tenancy — 
Notice to quit at end of monUi suflicient.) 

13- (’78) 2 Mad 346 (330) : 3 Ind Jur 160 
(DB), Abdulla Rawtan v. Subbarayyar. 
(Where is the case of a yearly tenancy a 
notice to quit was given on 23 th June for 
immediate possession or possession at the 
end of the fasli, i.e. 12th July (of the 
same year) it was held that the notice was 
not reasonable.) 

(’08) 31 Mad 261 (263) : 18 Mad L Jour 
133 (DB), Peria Karuppan v. Suhramantan. 
(13 days' notice in the middle of the culti- 
vation season held not sufficient.) 

('80) 5 Cal L R 231 (234) (DB), Jubraj 
Roy v. Mackenzie. (Notice to quit within 
thirty days served by a landlord on his 
tenant, at a time when the crops are ripen- 
ing, is unreasonble and insufficient.) 

(■79) 4 Cal 339 (341) (DB), Ram Rotton 
Mundul v. Netro Kally Dassee. (Ten days' 
notice to quit is not sufficient.) 

(‘o3) 13 Mad L Jour 137 (138) (DB), 
Annammal v. V enkataraghavachari. (In the 
case of an agricultural holding a notice to 
the tenant to quit in a month is not rea- 
sonable.) 

(’80) 13 Bom 41 3» (41311) : 1880 Bom P J 
10 (DB), Ram Chandra v. Dowlaiji. 

(Yearly tenancy — Notice of 3rd November 
1876, requiring the tenant to give up posses- 
sion in March 1877 was insufficient.) 

('29) 16 AIR 1929 Nag 169 (170) : 26 
Nag L R 163 : ri6 Ind Cas 662, Ztngu v. 
Ramji. (A notice demanding an agricul- 
turist tenant from year to year to quit the 
land immediately or forthwith is not a pro- 
per and reasonable notice.) 

14- (’75) 23 Suth W R 312 (313) (DB), 
Shaikh Golam Mehdee v. Amjad Ali. 

15- (’29) 16 AIR 1929 Pat 630 (633) 119 

Ind Cas 5s 1 (DB), Jhagru Mian v., Raghu- 
nath Singh. (Section 106, T. P. Ac^ was 
not applied as the lease was agricul- 
tural lease and according to Chota Nagpur 
Tenancy Act, which applied to the case, no 
notice was necessary.) 
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* 107 . A lease of immovable property from year to year, or for any 
Leases how made, term exceeding one year, or reserving a yearly rent, can be 
made only by a registered instrument. 

^[AH other leases of immoveable property may be made either by a 
registered instrument or by oral agreement accompanied by delivery of 
possession.] 


® [Where a lease of immoveable property is made by a registered 
instrument, such instrument or, where there are more instruments than one, 
each such instrument shall be executed by both the lessor and the lessee:] 


^[Provided that the ^(Provincial Government) may, * *) from time 
to time, by ^(notification) in the ^(Official Gazette), direct that leases of 
immoveable property, other than leases from year to year, or for any term 
exceeding one year, or reserving a yearly rent, or any class of such leases, 
may be made by luiregistered instrument or by oral agreement without 
delivery of possession.] 


a. As to limitation to the territorial operation of this section, see Section 1. Section 107 extends 

to every cantonment in British India by virtue of Section 287 of the Cantonments Act. 1924 
(II of 1924). 

b. This paragraph was substituted for the original by Section 5 of tlie Transfer of Property 

(Amendment) Act, 1904 (VI of 1904). The original paragraph ran as follows: "All other 

leases of immoveable property may be made either by an instrument or by oral agreement." 

c. This paragraph was inserted by Seiction 55 of the Transfer of Property (Amendment) Act. 1929 

(XX of 1929). 

d. This proviso was added by Section 5 of the Transfer of Property (Amendment) Act. 1904 (VI 

of 1904). 

e. Substituted by A. O. for the words *' Local Government 

t. The words " with the previous sanction of the Governor-General in Council ” were repealed by 
A. O. 

g. The following notifications have been issued under this section : — 

BENGAL 

Any licence to prospect for minerals for a term less than one year or any renewal of such 
licence for a similar term may be made by unregistered instrument. 

— Calcutta Gazette, 1915, Part I. Page 206G. 

BOMBAY 

1. Elsewhere than in the Province of Sind, leases of immoveable property other than leases 

from year vo year, or for any term exceeding one year, or reserving a yearly rent, may be 
made by unregistered instrument. —Bombay Gazette. 1910. Part I. Page 59 (as ametidcd.) 

2. In supersession of Goverrunent notification in the Revenue Department. No. 434 dated Uie 

17th January 1910. the provision of Section 107 shall, with effect from thei 1st day of 
December. 1913, cease to apply to leases for agricultural purposes of immoveable property 
in the) following areas ; — 

(a) The Mahim, Bassein and Salsette Talukas of the Thana District. 

(b) The Pen and Panval Talukas of the Koiaba District. 

— Bombay Gazette, 1913. Part 1. Page 710. 

UNITED PROVINCES 

Leases of houses other than leases from year to year or for any tei-m exceeding one year or 
reserving a yearly rent may. when the total amount of the rents reserved thereby does not 
exceed Rs. 50 (fifty rupees), be made by um'egislered instrument or by oral agreement 
Without delivery of possession. — U. P. Gazette. 24-6-1905. 

h. Substituted by A. O. for the words *' Local Official Gazette." 
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Agreement of lease— Possession— Part perform- 
ance. See Note 14 and S. 53A. Note 17. 
Agriciiltural leases, how created. See S. 117, 
Note 4. 

Lease contained in several documents — 
Registration. See Note 7. 

Leases by Government. See Note 12. 


Topic Indicator 


Oral agreement accompanied by delivery of 
possession. See Note 9. 

Signed both by the lessor and the lessee. See 
Note 10» 

Rent-note or kabuliat, whether a lease. See 
Note 10. 


1. Scope of the section.— The section prescribes the for^lities that must 
be adopted in order to effect a valid lease under this Act. A lease from year 
to year or for a term exceeding one year or reservmg a yearly rent can be 
made only by a registered instrument. A lease for a term of one ye^ or less 
than a year can be made by oral agreement accompanied by delivery of 

possession. 

The proviso to the section empowers the Provincial Government to 
dispense with the formality of registration or of delivery of po^ession pres- 
cribed for effecting leases coming within the second paragraph of the section. 

The registration of a document imder this section is made dependent 
not upon the value of the property as in S. 54 or upon the amount of rent 
but upon the ‘period’ of the lease. Thus, a document creating a lease for a 
term exceeding one year will require registration even though the value of 
the property or the amount of rent is very small : and a lease for a iem of 
one year or less will not require even a written instrument even though the 
value of the property or the amount of rent may be very large. 

Before the passing of this Act there was no provision requiring leases 
to be made in writing and all leases could be made by oral agreement accom- 
panied by delivery of possession.^ But if they were made in writing the 
document was required to be registered under the Registration Act if the 
lease was for a term exceeding one year or from year to year or reserving a 
yearly rent.® Now the documents creating such leases will be registrable 
both under this Act as well as the Registration Act.* Where a lease for a 


SECTION 107— Note 1 

1. (’36) 23 AIR 1936 Nag 174 (175) : 164 Ind 
Cas 557, Mt. Nasiban v. Mo?«imTnad Syed. 

2. (*70) 14 Suth W R 250 (250) (DB). Wursingh 
PooTkaet v. Bikrum Majee. (If verbal lease 
was accompanied by delivery of possession 
it could prevail against a subsequent regis- 
tered lease.) 

(•12) 35 Mad 95 (102) : 8 Ind Cas 668 
(671. 672) (FB). Ajam Sahib v. (Ananthan- 
rayana Aiyar. (Per Krishnaswami Ayyar, 

J.) 

(’25) 12 AIR 1925 Cal 309 (311) : 52 Cal 
43 :85 Ind Cas 103 (DB), Abdul Hakim v. 
Elahi Baksh. (Tests which lead to a pre- 
sumption of permanent tenancy in case of 
lease of non-agricultural holdings stated.) 
[Sec also (’ll) 10 Ind Cas 489. (490) (DB) 
(Cal), Akram AU v. Durga Prosonna.J 

3. (’12) 39 Cal 1016 (1023) : 14 Ind Cas 540 

(542) (DB), Raimoni Dasi v. Mothuro 

Mohan. (A registered kabuliat would do if 
it is accepted by the lessor.) 

(’69) 12 Suth WR 289 (290 (DB), Puroma 
Soonduree v. Prollad ChuTider. 

(’69) 11 Suth WR 16 (16) (DB). Mt. 

Kaboolun v. Shumshcir AU. (Unregistered 
deed v‘i' admitted in evidence.) 

(’74) IVt-i Bom PJ 74 (DB), Dhundiraj v. 
Cavosji. 

(’19' S5 Mad 95 (102) ;8 Ind Cas 668 (671, 
6ii) (FB), Ajom Sahib v- Ananthanarayana 
Aiyer. (Per Krishnaswami Ayyar, J.) 


(•94) 18 Bom 109 (110) (DB), Parahotam 
Vishnu v. Nana Prayag. 

('80) 2 Mad 67 (73) ; 6 Ind App 170 (PC)* 
Ramosami v. Collector of Madura. 

(’72) 4NWPHCR 36 (37) (DB), Sheogho- 
lam V. Buddrce Nath. 

[See also (’70) 13 Suth WR 307 (309) (DB), 
Dinanafh v. Debnath. (Document not ad- 
mitted in evidence not being registered.) 

(’74) 1874 Bom PJ 163 (DB), Jagoji v. 
Paroshrom. 

(•94) 18 Bom 745 (747) (DB), Gurunath v. 
Chenbasappa. (Unregistered document not 
admitted in evidence and a suit based upon, 
it dismissed.) 

(’68) 3 Agra 233 (233) (DB). Mojid Hussoin 
V. Jeeawon Khetoat. 

(’19) 6 AIR 1919 Cal 529 (531) : 51 Ind Cas 
415 (DB), iShamsoonessa v. Satya Sebak.. 
(Lease from year to year. It was not neces- 
sarily registrable under the Registration. 
Act of 1864— Lease in this case therefore 
did not require registration.) . 

(’72) 4 NWPHCR 164 (164) (DB), Mf.. 
Moona V. Jcy Mungal Singh. 

(■70) 2 NWPHCR 12 (13) (DB), Rom- 
persTuid v. Meva Kooer.l 
Also see S. 4, Note 6. 

4. See also (’14) 1 AIR 1914 All 120 (121) : 36^ ' 
AU 176 : 22 Ind Cas 933 (DB). MunshUal v. 
Gopi Bullobh. (For regbtration. provisions 
of the Registration Act and present section, 
considered and registration held necessary.)- 
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term of one year or less is made in writing, the document creating such lease 
is not required to be registered under the Registration Act.^ Before the 
year 1904, a valid lease for one year or less could be created under this Act, 
by an xmregistered instrument ^ The second paragraph of the section was 
substituted in 1904 for the old paragraph and since then such a lease cannot 
be created merely by an unregistered instrument J 

The amendments made by Act XX of 1929 make it clear that the section 
is exhaustive as regards the modes of creating a tenancy and hence, where 
the Act applies, no lease can be created except in one of the manners specified 
by this section.® 

2. Law in the Punjab. — This Act does not apply to the Punjab. But 
by a notification No. 183-st, issued by the Punjab Government on 27th April 
1935 under S. 1 of this Act, the present S. 107 has been made applicable to all 
the municipal areas in that province. The result is that in all the ‘ non- 
mimicipal areas,’ whether before or after the above notification, in the Punjab 
a lease for any term can be effected by oral agreement accompanied by 
delivery of possession^ though, if made in writing it may require registration 
under the Registration Act, #1908, that Act being applicable there.^ In all 
the ‘municipal areas’ after 1935 a lease can be effected only in the manner 
prescribed by this section.® 

3. Term of a lease. — The term of a lease is to be determined from the 
document of lease, where there is one, construed in the light of surrounding 
circumstances.^ Where no period is specifically fixed, but there are words 
in the deed indicating the period in general, the period of lease for the purpose 
of registration must be understood to mean that period during which the 
lessee is entitled to continue in possession, provided he himself fulfils all the 
conditions stipulated in the deed.^ Thus, if a lessee is entitled to remain in 
possession so long as he continues to pay the agreed rent it will be a perma- 
nent lease,® while, on the other hand, if lessee agrees to vacate the land 
whenever the lessor wants it, it will only be a tenancy at will.^ 

Where a period is fixed and there are words indicating the continuance of 

5. (’86) 8 All 198 (200) : 1886 All W N 56 (DB). 

Khayali v. Huaain Bakhsh. 

(-68) 5 Bom HCR (AC) 92 (94) CDB). 

Moro Vithal v- Twfcurom Malharji. (Lease 
for six months created by unregistered do- 
cument.) 

(-86) 8 All 405 (408) : 1886 All WN 170 

(DB). Khuda Bakhsh v. Sheo Din. 

6. See Note 9. 

7. See Note 9. 

8. (’43 ) 30 AIR 1943 Lah 127 (128) : ILR 

(1943) Lah 195 : 208 Znd Cas 22 (FB), 

Mohan Lai v- Ganda Singh. (Kabuliyat not 
sufficient to create lease whatever the posi- 
tion before the apoendment.) 

SECTION 107— Note 2 

1. (’33 ) 20 AIR 1933 Lah 61 (63) : 14 Lah 137 : 

142 Ind Caa 754 (DB), Sundar Singh v. Ram 
Saran Dos. 

2. (’16) 3 AIR 1916 Lah 353 (354) 1 1915 Pun 
Re No. 97:32 Ind Cas 35 (DB). Umar 

Bakhsh V. Baldeo Singh. 

{’22) 66 Ind Cas 904 (905) (Lah). Firm 
‘ Rartm Boksh v. Wotho Slnph. (A lease of 
• ' houie__UnregIstered document not ad- 
mitted In evidence.) 

ISee oXao (’22) 9 AIR 1922 Lah 32» (332) : 72 


Ind Cas 177 (DB), Moti Sagar v. Dhanna 
Mai. (Lease of a house — Unregistered lease 
deed not admitted to prove the terms of 
the lease.)] 

3. (-47) 34 AIR 1947 Lah 388 (395) (DB), 
Vtnod Sagar v. Vishnubhai. 

(’43) 30 AIR 1943 Lah 127 (128) 

; ILR (1943) Lah 195 : 208 Ind Cas 22 (FB). 
Mohan Lai v. Ganda Singh. 

(-39) 26 AIR 1939 Lah 423 (424) : ILR (1940) 
Lah 70 : 186 Ind Cas 426 (DB). Taj Din v. 
Abdul Rahim. 

SECTION 107— Note 3 

1. (’35) 22 AIR 1935 All 492 (493) : 154 Ind 
Cas 305 (DB). Muhammad Ismail v. Jawa- 
hir Lai. 

(’29) 118 Ind Cas 702 (703. 704) (Bom). 
Pandu Mahipat v. Shivshanfcardos. 

2. (14) 1 AIR 1914 All 120 (120. 121) : 36 All 
176 : 22 Ind Cas 933 (DB), Munsht Lai v. 
Gopi Ballabh. 

3. (’26) 13 AIR 1926 Bom 374 (374) : 95 Ind 
Cas 524 (DB). Sona Bai v. Bai Hiragavri. 
Also see S. 105. Note 27. 

4. (’32) 19 AIR 1932 Bom 493 (495) : 139 Ind 
Cas 258. Narayan v. Shivihankerdas. 
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it further, the lease is only for the period fixed and the words indicating further 
continuance thereof simply appertain to the future consent of the parties and 
cannot affect the actual fixed period or create a fresh right in favour of any 
party. Thus, where a house was let at an annual rent of threg rupees for 
a period of one year and the lessee declared “ I shall continue to pay the 
annual rent every year and if I fail to pay the rent in any year, the owner 
of the house should be at liberty to recover the rent through Court” it was 
held that the lease was for one year only and that the above clause did not 
create any rights between the parties beyond that term.® See also the under- 
mentioned cases.' 

Where no period is fixed and there is nothing in the document or the 
transaction to indicate it, the period will be determined under S. 106 according 
to the purpose of the lease. 

Where there is no document of lease, the nature of the tenancy must 
be determined from the surrounding circumstances and in particular from 
the course of dealings by the parties concerned.® 

4. “ From year to year,” — A tenancy “ from year to year ” is a tenancy 
continuing so long as the parties desire to continue it and though terminable 
at the option of either party at the end of any year, it is not ‘ipso facto" 
terminated at the end of every year.^ 

Where the period of lease is not specified in the deed, the provision 
for the annual payment of rent does not necessarily imply that the lease is 
from year to year. In such cases the period of lease is to be determined 
under S. 106 according to the purpose of the lease.- 

Where a lease deed was executed for a year and it was provided 

5. (’86) 8 All 198 (200) : 1886 All W N 56 
(DB), Khayali v. Husain Bafcsh. 

6. (‘86) 8 All 198 (200): 1886 All W N 56 
(DB). Khayali v. Husain Bakhsh. 

7. (‘77) 26 Sulh W R 98 (98) (DB). Mohunto 
Soulho Pursad Dass v. Parasu Padhan. 

(Lease for one year — Lessee agreeing to 3 
hold further if the lessor agrees — Held, 
lease was for one year only.) 

('79) 3 Bom 21 (22) (OB), Apu Budgavda 
V. Harhari. (Do.) 

('06) 8 Bom LR 580 (583) (DB), Benin 1- 
Menahim Yousaf v. John Poleologo. (Lease 
for one year — Lessor agreeing to continue 
the lease if lessee desire — Held, lease was 
for one year only.) 

(‘90) 17 Cal 548 (556). A. C. Boyd v. A. 2. 

Kreig. (Do.) 

(‘23) 10 AIR 1923 Cal C70 (672) : 70 Ind Cas 
570 (DB), Faijuddin v. Asrab Ali. (Do.) 

(•69) 5 Bom HCR (AC) 92 (94) (DB). 

Moro Vithol V. TuJcarom. (It was provided 
in the lease deed that the lessee should 
continue in possession after the fixed term 
till the lessor asks him to vacate— Lease 
held only for the fixed period.) 

(‘32) 19 AIR 1932 Sind 217 (218) : 26 Sind 
LR 377: 140 Ind Cas 681 (DB), Detndas 
V. Aluwalla Bros. ((1877) 2 £x D 355 :46LJ 
Ch 603. Hand v. Hall, foUowed.) 

('39) 26 AIR 1939 Pat 296 (303) : 182 Ind 
Cas 618. Ram Lai Sahu v. Mt. Bibi Zohra. 

(Lease of a hous&— Kabuliat not admissible 
being unregistered — No patta — Relationship 
of landlord and tenant not denied — ^Lease 


held from month to month.) 

(’27)' 14 AIR 1927 Nag 353 (353) : 102 Ind 
Cas 305, Rao Saheb v. Umrao. (Lease pt 
sir land — Kabuliat not admissible being 
unregistered — No patta — Relationship of 
landlord and tenant admitted — Tenancy held 
from year to year.) 

(‘42) 29 AIR 1942 Cal 486 (487) : 202 Ind 
Cas 545. Dwarkadas Marwari v. Parbati 
Dassi. 

SECTION 107— Note 4 
('35) 62 Cal L Jour 201 (204) (DB), Jami- 
}'uddm Saudapar v. Hazi Mai Gani. 

(‘70) 13 Suth WR 190 (190) (DB). Matodee 
Noshyo V. Butlubee Kant. 

Also see S. 106 Note 16 and S. Ill Note 2. 

(‘21) 8 AIR 1921 Pat 307 (308) :61^Ind Cas 
976 (DB), Sanker Ram v. Tutsi Bhayat. 

(’17) 4 AIR 1917 Pat 46 (46) : 2 Pat L 

Jour 180 : 39 I. C. 658 (DB), Parshan Kuer 
V. Tttlsi Kuer, 

(‘35) 22 AIR 1935 Oudh 90 ( 90) : 10 Luck 
490 : 153 Ind Cas 609 (DB), Narain Singh v. 
Jagat Jit Singh. 

(’20) 7 AIR 1920 Cal 858 (858) : 59 Ind Cas 
788 (DB), Sari Debi v. Sailabala Dost. 

(’19) 6 AIR 1919 Cal 400 (400) : 51 Ind Cas 
44, Bisestoar v. Pitamber Nath. 

(’19) 6 AIR 1919 Cal 65 (66) : 50 Ind Cas 
918 (DB). Mohendra Nath v. Nagendra 
Narain. 

(’20) 7 AIR 1920 Cal 581 (583) : 57 Ind Cas 
798 (800) (DB), Jogendra Chandra v. Syam 
Sunder. 

Also see S. 106. Note 15. 
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therein, “ this is to remain in force until another patta is granted ” it was 
held that the lease was not for one year only, as the said words expressed 
an intention to create or regulate the tenancy beyond the year and from 
year to year.® 

As to the meaning of “ year ” see Note 5. 

5. For any term exceeding one year.*’ — The term “ year ” has not 
been defined in this Act. It is defined in S. 3, clause (59) of the General 
Clauses Act, 1897, as “ a year reckoned according to the British calendar.” 
By virtue of S. 4 of that Act that definition is to be adopted in this Act also. 
In ‘Motiram v. Seth Laxmichand^ where a lease was for a Sambat year i.e., 
from Kartik Badi 12 Sambat 1976 to Kartik Badi 12 Sambat 1977 correspond- 
ing to 20th October 1919 to 7th November 1920, a period which exceeded 
one year according to the British calendar, and it was argued that the lease 
must be held to be for a term exceeding one year for the purpose of this 
section, Baker, J. C., observed : “ I am not aware of any lav; by which a 

year calculated according to the Sambat calendar amongst Hindi speaking 
parties should be considered to mean a year according to the British calendar. 
The intention of the parties was obviously to let the house for a year only 
and I agree with the lower appellate Court in holding that the lease is not 
for a term exceeding a year.” Subsequently, however, in a case- where the 
facts were exactly similar the lease was held to be for a term exceeding one 
/ear both for the purposes of the Registration Act and for the purposes of this 
section. 


Where a tenant is entitled to hold on so long as he pays the stipulated 
rent or renders the stipulated service, the tenancy is for a term exceeding one 
year.® But where in a lease there is an express term that the lessee shall 
vacate the property in case he fails to pay the rent or ‘whenever the lessor 
requires him to do so,’ the lease is not for a term exceeding one year though 
a period exceeding one year is mentioned therein as a period of the lease, 
inasmuch as the lessor can ask the lessee to vacate even the next day and the 
lessee cannot insist on retaining possession till the expiry of the period fixed. 

A lease for the ‘life’ of a lessee is a lease for a term exceeding one 
year as it entitles him to hold for more than that period if he lives so long.® 


Illustrations. 

(1) A lease was described as a yearly lease, but no period was fixed 
and the lessor had the option to terminate the tenancy only if he 
found out a fraud or deceit on the part of the lessee. It was held 
that the lease was for a term exceeding one year.® 





('81) 3 Mad 358 (359) (DB), Venkatachel- 
lam Chetti v. Audian. 



SECTION 107— Note 5 


1. (’24) 11 AIR 1924 Nag 216 (216) : 76 I. C. 

44. 4. 

,2. (’28) 15 AIR 1928 Nag 27 (28) : 23 Nag 
L R 152 : 105 I. C. 43, Tribeni Prasad v. 
Ramdas. 

3. (1900) 2 Bom L R 488 (489) (DB), Pagi 
Mania v- Lallubhai Dwarkadas- 
[See also 1945 AIR Nag 102 (103): ILR 
(1945) Nag 510 Ganpat Balaji v. Kastur^ 
chond Javeri. (A lease for unspecified period 
u long as the house is not sold Inexecution 6. 
ot the decree is Inadmissible is evidence 
» la the abeence of registration.) 


(•30) 17 AIR 1930 Sind 178 (179 : 
123 Ind Cas 293, Devidas Zaukiram, v. 
Alutoaiia Brothers. (Case under Registra- 
tion Act.) I 

('23) 10 AIR 1923 All 382 (383) : 75 Ind 
Cas 603. Ckasi Ram v. Malomy Club. 
(Period of lease fixed in the document was 
thirty years.) 

('29) 118 Ind Cas 702 (704) (Bom). Pandu 
Mahipat v. Shiushankardcs. (Period not 
fixed.) 

(•94) 18 Bom 109 (110) (DB). Parshotam 
Vishnu V. Nana Proyag. 

('17) 4 AIR 1917 Bom 274 (275) : 41 Bom 
458 : 39 Ind Cas 625 (DB). Dhura Bhai 
Bhuldas v. Mohan Lai Maganlal. 
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(2) Under the terms of a lease, the lessee was to pay eight aimaS a 
year as rent. If the rent was not paid any year or the lessee did 
not behave properly towards the lessor, the lease was to come to 
an end automatically. No period was fixed in the lease. It was 
held that though the lease might continue for an indefinite number 
of years there was no certainty that it would last beyond the term 
of one year, and that therefore the lease was not one for a term 
exceeding one year."^ 

(3) A lease deed provided : “ I have taken the land from KH and am 
building a shop on it. I promise and give it in writing that I shall 
pay KH every month a rent of annas three per month. In any 
month in which I fail to pay the rent KH will be competent to 
have the shop vacated by me.” It was held that as the lease 
contained an express condition for the payment of rent every 
month and as it was liable to be determined in any month in 
which a default might be made, it could not be called a lease from 
year to year or for a term exceeding one year.® 

(4) A lease deed provided : “ I have taken the house on lease on a 

monthly rent for my personal use. If the owner deems it neces- 
sary to have the building vacated he shall give me fifteen days’ 
pi'ior notice whereupon I shall vacate the premises forthwith.” 
It was held that as there was no period .fixed and as it could be 
determined by a fifteen days’ notice it was not a lease for a term 
exceeding one year.® 

(5) A lease deed provided for the payment of a monthly rent and 
did not specify any period. It could be terminated on non-payment 
of rent. But there was no clause to show that it would continue 
so long as the rent was paid. It was held that, in the absence of 
such a clause, it could not be said that it would not terminate 
before the end of* the year, and that therefore it was not one for a 
term exceeding one year.^® 

See also the undermentioned case'^ 


6. “ Reserving a yearly rent” — The words “ reserving a yearly rent ” 
show that the lease is not limited to one year only.^ A lease reserving a 
yearly rent, therefore, is one for more than a year and is really a lease from 
year to year.^ 


7. ('22) 9 AIR 1922 All 54 (54) : 65 Ind Cas 
836 (DB), Kashi Nath v. Abdur Rahman. 

[See also (’84) 8 Bom 493 (494) (DB), Jag- 
jivandas v. Narayan. (The tenancy was 
for one year certain and the lessee had 
agreed to continue to pay the rent if the 
landlord allowed the land to be with him — 
The tenancy was held to be for one year ^ 
only.) 

(’28) 12 R D 191 (191), Maha Narayan v. 
Jaduber Sinph. (Case under Registration 
Act.) 

(’91) 14 Mad 271 (273) (DB), Ratnasabapati 
v.Venhatachalam. (Where lease provides 
that tenancy is determinable at any moment 
at the option of lessor it is not compulsorily 
Registrable.)] 

8. (’97) 1897 All W N 69 (70), Khairat Hus- 
sain V. Maheshri Prasad. 

9. (*86) 1886 All W N US (117) (FB), Honso 
V. Har Narain. 

10. (’22) 9 AI.'^ 1922 Lah 43 (43) : 2 Lah 300 : 
65 Ind Cas 254 (DB), Attra v. MangaX Singh. 


(Letters Patent Appeal from AIR 1921 Lah 
96 (1) confirming it.) 

(’28) 15 AIR 1928 Lah 937 (938) 113 Ind 

Cas 543. Ralia v. Bodh Raj. 

11. (’47) 34 AIR 1947 Cal 351 (352) Ram Mohan 
v.Lalit Chandra Sen Gupta. (Oral contract 
for lease of residential quarters — Tenant to 
occupy premises at least for 1 year and 
thereafter tenancy to be terminated on one 
month’s notice — Lease held for term ex- 
ceeding one year and therefore invalid for 
want or registered deed. Ijease should be 
deemed to be from month to month under 
S. 106. In such a case there Is no valid 
lease for one year — AIR 1943 Cal 474 : 
ILR (1943) 1 Cal 34 Dissented from.) 

SECTION 107— Note 6 

1. (’34) 21 AIR 1934 All 902 ( 902) : Ind Cas 
757, Hathu Lai v. Dal Chand. (Case under 
Registration Act.) 

2. (’43) 30 AIR 1943 Cal 474 (474) : ILR (1943) 
1 Cal 34 : 209 Ind Cas 279 (DB), Adinath 
Bhattacharjee v. Krishna Chandra. (Oral 
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A lease for an indefinite period reserving a yearly rent will not cease 
to be one “ reserving a yearly rent ” merely because the rent is to be paid 
in two six monthly instalments.^ On the other hand a lease which is ter- 
minable at the option of the lessor and which, therefore, can end even before 
the expiry of a year cannot be called a lease “ reserving a yearly rent ” merely 
because a yearly rent is mentioned in it.^ So also a lease which is for a 
period of one year only cannot be called a lease reserving a yearly rent 
though there is a mention of an annual rent in the deed.® 

7. Effect of non-registration. — All leases coming within the first para- 
graph of this section, namely, leases from year to year, or for any term 
exceeding one year, or reserving a yearly rent can be made ‘only’ by a 
registered instrument.^ Where such a lease is evidenced by more documents 
than one, all such documents must be registered.^ Where a lease is effected 
by a registered instrument, an agreement which affects the incidents of the 
tenure created by the lease and thus forms a part of the lease, must also be 
registered.^ 

An unregistered document of lease, in cases where the lease is required 
to be registered conveys no title and creates no rights in the lessee^ and 


agreement accompanied by possession — 
Yearly rent reserved — The reservation of 
yearly rent raises a presumption that the 
lease is from year to year, in the absence 
of anything to the contrary.) 

('96) 9 C P L R 57 (58). Chimon Boo v. 
Hyderali. (Case under S. 17 (d), Registra- 
tion Act.) 

(‘90) 14 Bom 319 (320) (DB). Jivraj Copal 
V. Atmaram. (Case under Registration Act.) 
(’34) 21 AIR 1934 All 902 (902) : 152 Ind 
Cas 757. Nathu Lai v. Dal ChaTid. (Do.) 

3. ('25) 12 AIR 1925 Lah 491 (492) : 6 Lah 
319 : 88 Xnd Cas 872 (DB), Ata Muham- 
mad V. Shankar Das, (Case under Regis- 
tration Act.) 

4. (’26) 92 Ind Cas 526 (527) (Lah). Aishan 
V. Municipal Committee. (Case under Regis- 
tration Act.) 

(See also (‘25) 12 AIR 1925 Pat 256 (257) : 
85 I. C. 77 (DB), Ramdhani Cope v. C. V. 
Scott.] 

5. (’40) 42 Pun L R 75 (76). Kishori Lai v. 
Ucthoram. (Case under Registration Act.) 
(’17) 4 AIR 1917 Low Bur 133 (134) r 36 
Ind Cas 378. Aung Amin Maung v. R. 
Moniandy Servai. (Do.) 

SECTION 107— Note 7 

1. (’25) 12 AIR 1925 Pat 216 (224) : 4 Pat 
139 : 84 Ind Cas 586 (DB), Ram RacHhya 
Singh v. Kamakhya Narain. 

(’27) 14 AIR 1927 Sind 206 ( 207) : 102 Ind 
Cas 277 (DB), Bhagwati Bai v. Bhagwandas. 
(*42 ) 29 AIR 1942 Pat 397 ( 399) : 200 Ind Cas 
769 (DB). Ram Ranbijaya Proiad Singh v. 
Ramjitaan Ram. 

2. (’26) 13 AIR 1926 Bom 384 ( 386) : 96 Ind 
Cas 827 (DB). Satyadhyantlrtha Stoa ni v. 
Raghunath Daji. (Two documents eviden- 
cing a lease for a term exceeding one 
year— Documents require registration under 
8. 17 (1). Registration Act.) 

ISee (’17) 4 AIR 1917 Bdad 274 (276) : 
38 Ind Cas 439 (DB). Morgun A Son v. N. 
P. Fernandez. (Case under Rgiatration Act 


— Letter of proposal and reply of its accept- 
ance — Both must be registered.)] 

3. (’10) 37 Cal 293 (301) : 4 Ind Cas 713 (716) 
(DB), Durga Prosad Singh v. Rajendra 
Narain. (Agreement reducing rent.) 

(’34) 21 AIR 1934 Lah 743 (743) : 148 Ind 
Cas 558, Mohammad Din v. Saroda. (Docu- 
ment not only varying rent but prescribing 
changes in terms of holding is lease com- 
pulsorily registrable — If not registered it is 
not admissible.) 

(’38) 25 AIR 1938 Cal 795 (797) : 179 I. C. 
475, Mohendra Narayan v. Profulla Kumar. 
(’38) 25 AIR 1938 Cal 172 (175) : 174 Ind 
Cas 790 (DB), Bibhuti Bhusan v.' Maya 
Deby. (Document varying amount of rent.) 
(’37) 24 AIR 1937 Cal 499 (500) t 173 Ind 
Cas 996. Haladhar Pathak v. Madcn Mohan. 
(Agreement varying the rent requires regis- 
tration if the lease is registered.) 

(’36) 23 AIR 1936 Cal 155 (157) : 162 Ind Cas 
33. Porbati Charon v. Bandeali Akon. 
(Agreement increasing rent.) 

(’12) 39 Cal 284 (297. 298) : 12 I. C. 723 
(727) (FB), Lalit Mohan v. Gopali Chauk 
Coal Co., Ltd. (Agreement embodying re- 
duction of rent and also incidents of pay- 
ment and consequences of default of pay- 
ment.) 

(’29) 16 AIR 1929 Lah 291 (292) : 10 Lah 
685 : 117 Ind Cas 240 (DB), Attar Chand 
v. Chandu Lai. 

Also see S. 105, Note 11. 

4. (’47) Cal L Tim 66 (70) (DB). Braja 

Sunder Deb v. Girdhori Behera. (Where 
the alleged permanent tenancy is not 
created by a registered instrument, the 
position of the tenant is no better than that 
of a tenant at will or of a monthly tenant 
whose tenancy is liable to termination on 
notice.) 

(’43) 30 AIR 1943 Ail 279 (280) ; 208 Ind 
Cas 422. Anand Sarup v. Taiyab Haaan. 
(Written agreement ta lease reserving 
yearly rent — Lease in pursuance of it 
can be created only by registered instru- 
ment — In absence of such instrument pro- 
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cannot be used in evidence to prove the transaction® or any term of the 
transaction® though it may be used for collateral purposes^ or for the other 


posed lessee in possession is mere licensee.) 
(’25) 12 AIR 1925 Cal 1171 (1172. 1173) : 90 
I- C. 98 (DB), Ramchandra Agarwala v. 
Syameswari Dosya. (Under such circtun- 
stances the tenants are only tenants at will.) 
(■05) 27 All 462 (463) : 2 All L Jour 208 
(DB), Stfcandflr v. Bahadur. 

(’20) 7 AIR 1920 Pat 803 (804) : 59 Ind Cas 
893, Wazir Nonian v. Ram Prasad. (Lease 
for life.) 

(■15) 2 AIR 1915 Oudh 165 (166) : 30 Ind 
Cas 258. Ram Sarup v. Suraj Din. 

(■13) 18 Ind Cas 844 (845) (DB) (Cal). Mati 
Lai V. Darjeeling Municipality. 

(■12) 36 Bom 500 (503) : 15 Ind Cas (830, 
831) (DB), Ramchandra v. Tama. 

(■37) 24 AIR 1937 Mad 656 (657) : 169 Ind 
Cas 865. Udoya Pratapa v. Gourachendra 
Dyano. ’ 

(’16) 3 AIR 1916 Mad 517 (517) : 31 Ind 
Cas 604, Covindasami Pillai v. Ramosami 
Axyar. 

(’29) 16 AIR 1929 AH 831 (833) : 122 Ind 
Cas 671, Baij IVafh v. Kundanlal. 

(’30) 17 AIR 1930 All 678 (680) : 130 Ind 
Cas 8 (DB), 5a/dar Alt v. Ambifca Prasad. 
(’36) 23 AIR 1936 Nag 295 (295) : 168 Ind 
Cas 338. Ramjiwan v. Aft. Maharani. 

(’33) 20 AIR 1933 Cal 612 (613) : 145 Ind 
Cas 892, Badal Chandra v. Debendra Noth, 
(’32) 19 AIR 1932 Cal 83 (84) : 59 Cal 396 : 
135 Ind Cas 725 (DB). Haran Chandra v. 
Kaliprasanna. 

('16) 3 AIR 1916 All 219 (220) : 38 All 178 : 

32 Ind Cas 346 (DB), Basdeo Rai v. Dwarka 
Ram. 

(’25) 12 AIR 1925 Cal 1225 (1226) : 89 Ind 
Cas 180 (DB), Year Mamud v. Paomocha. 
(’09) 33 Bom 610 (625) ;4 Ind Cas 804 (806) 
(DB). Ardcsir v. Sirdar AU. (If parties 
conduct themselves towards each other as 
landlord and tenant and money passes 
from one to the other on the understand- 
ing that it should be returned in certain 
event, this section is no bar to the recovery 
of such money— The right to recovery 
arises not upon the unregistered lease deed 
but upon an equity based upon the con- 
duct of the parties and arises indepen- 
dently of the lease.) 

(’42) 29 AIR 1942 Pat 397 (399) : 200 Ind 
Cas 769 (DB), Ram Ranbijaya Prasad Singh 
V. Ramjivan Ram. 

Isee also (’16) 3 AIR 1916 Cal 108 (108) : 

29 Ind Cas 806 (DB). Behary Lai v. Kedar 
Noth. (Decision on facts— Defendant's acts 
on the property were condoned on the 
ground that he did them as a sort of licen- 
see.) 

(’22) LR 3 All (Rev) 537 (538), Jasoda 
Nandan v. Mt. Ram Kuar.] 

5. (’26) 13 AIR 1926 Bom 384 (386) ; 96 Ind 
Cas 827 (DB), Satyadhyantirtha Swami v. 
Raghunath Daji. (Where there are two 
clearly divisible agreements In the deeds, 
evidencing the transaction of lease, one of 

which makes the document compulsorily 

‘.r.- ' 


registrable and the other does not, that part 
of the document which does not require 
registration can be looked at. But where 
the deeds are one indivisible transaction, 
S. 49. Registration Act, applies to the whole 
of the deeds and are inadmissible in evi- 
dence. ) 

(’16) 3 AIR 1916 Mad 534 (535) : 31 Ind 
Cas 279. Annamolai Chatty v. Poosari Sup- 
. pia Thevan. 

Cll) 4 AIR 1917 Mad 735 (736) : 34 Ihd 
Cas 6 (DB), Govindasami Piltai v* Rama* 
swami Aiyar. 

(’41) 28 AIR 1941 Rang 117 (117) : 194 Ind 
Cas 31 (DB), 17 Min Sin v. Ko Kye. (Suit 
for rent — X,essor could not claim rent on 
the basis of his imregisterd lease.) 

(’14) 1 AIR 1914 Mad 359 (360) : 23 Ind 
Cas 336 (DB), Vasudeva Reddy v. Nalappa. 
(A lessee could not prove that he had ac- 
quired certain rights under the unregis- 
tered deed.) 

(’41) 28 AIR 1941 Mad 602 (603) : 198 Ind 
Cas 606, Nagaraja Rao v. Koothappan. 
(Terms of letting, etc., cannot be proved 
by the unregistered document.) 

6. (’15) 2 AIR 1915 Mad 76 (76) ; 25 Ind Cas 
661 (DB). Venkata Seshayya v, Adam Saib. 
(■21) 63 Ind Cas 90 (91) (DB) (Lah). Niadar 
Mai V. J. Rank. 

(’18) 5 AIR 1918 Nag 74 (75) : 15 Nag LR 
31 : 48 Ind Cas 923, KalicHaran v. Lol Indar 
Shah. 

(’16) 3 AIR 1916 Mad 517 (517) : 31 Ihd 
Cas 604, Govindasamt Pillai v. Ramosami 
Aiyar. 

(’16) 3 AIR 1916 Mad 534 (535) ; 31 Ind 
Cas 279, Annamalai Chatty v. Poosari 
Suppia Thevan. 

7. (’24) 11 AIR 1924 Nag 199 (200) : 75 Ind 
Cas 622, Annaji v. Laxman. (Evidence of 
ownership.) 

(’31) 18 AIR 1931 Lah 501 (502) : 134 Ind 
Cas 289. Kidar Nath v, Dungor Afal & Sons. 
(Where rent is mentioned in a lease which 
is inadmissible in evidence on account of 
its being tmregistered though the figure as 
to the rent mentioned in the lease cannot 
be looked at in order to establish the rent 
fixed, it might be looked at to establish 
what damages the landlord suing for ar- 
rears of rent was entitled to by way of 
rent.) 

(’25) 12 AIR 1925 Lah 500 (500) : 86 Ind 
Cas 733, Asa Nand v. Dona Ram, (For the 
purpose of proving the lessor's title and the 
nature and character of the lessee’s posses- 
sion.) 

(’25) 12 AIR 1925 Lah 491 (492) : 6 Lah 
319 : 88 Ind Cas 872 (DB). Ata Mohammad 
v. Shankar Das. (Admissible to show the 
character of the possession held by a per- 
son.) 

(’31) 134 Ind Cas 1106 (1106) (Lah). 
Kishort LaZ v. Ranumal. (To see the nature 
of possession.) 

(’ 21 ) 61 Ihd Cas 328 (329) (DB) (Lah), 
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purposes mentioned in the proviso to S. 49 of the Registration Act, 1908.'^ 

If the lessee has entered into possession the lessor cannot sue him for 
‘rent* on the basis of the unregistered lease deed.® But he can claim damages 
from the lessee for use and occupation of the property.^® 

See also section 105, Note 19. 

8. Lease coming within the first paragraph created by oral agreement, 
if can be treated as valid lease under second paragraph. — The word “ only ” 


Dewt Dayal v. Wazir Chand. (An unregis- 
tered deed of lease for more than a year 
although inadmissible in evidence as a lease, 
or for proving title, may be admitted for 
proving an admission contained therein.) 
(■28) 108 Ind Cas 161 (161) (Lah), Bhaga 
V. Budha. (Can be looked at to ascertain 
the nature of the possession of the lessee.) 
(’15) 2 AIR 1915 Oudh 165 (166): 30 Ind Cas 
258, Ram Sarmp v. Suraj Din. (To explain 
the circumstances under which the lessee 
got into possession.) 

(’30) 17 AIR 1930 Lah 915 (916) : 129 Ind 
Cas 30. Jawahri Mai v. Japan Nath. 
(Although the figure as to rent mentioned 
in an unregistered leass cannot be looked 
into to establish the rent Axed, it may be 
looked at to establish what damage the 
landlord suing for arrears of rent is en- 
Utled to by way of rent.) 

(■32) 19 AIR 1932 Lah 655 (656) : 142 Ind 
Cas 424, Bahawal v. Amrit Singh. 

(’36) 23 AIR 1936 Nag 174 (176) : 164 Ind 
Cas 557, Mt. Nasiban v. Mohamjnad Saj/ed. 
(’18) 5 AIR 1918 Nag 74 (75) : IS Nag LR 
31 : 48 Ind Cas 923. Katicharan v. Lai Jnder 
.Shah. 

(’26) 13 AIR 1926 Nag 255 (256) : 91 Ind 
Cas 1044, Pirbax v. Mt. Nanhebi. . 

('■36) 23 AIR 1936 Nag 295 (295. 296) : 168 
Ind Cas 338, Ramjivan v. Mt. Maharani. (In 
a suit for rent on basis of a perpetual 
lease, *if the deed is unregisterd it is not 
admissible in evidence as the purpose can- 
not be described as collateral — The object 
is to establish the plaintiffs’ right to recover 
a specific sum of money as rent by the 
landlord: that is, to establish the very title 
and terms which the law says can be effect- 
ed only by a registered Instrument.) 

(’24) 11 AIR 1924 Pat 641 (644) : 3 Pat 349 
: 79 Ind Cas 26 (DB), Janki Kuer v. Birj 
Bhikhan Ojha. 

(’30) 17 AIR 1930 Pat 110 (111, 112) : 124 
Ind Cas 92. Banamall Bauli v. Cayaram 
Mahto. (The umegistered lease may be 
taken in evidence not as proof of title 
but for the collateral purpose of explain- 
ing the present possession.) 

(’30) 17 AIR 1930 Pat 530 (532) : 122 Ind 
Cas 158 (DB), Khodaijaful Kubra v. Krishna 
Pershad. (The document is admissible to 
prove the nature of defendant’s posses- 
sion.) 

(’S2) 19 AIR 1932 Pat 97 (101) : 11 Pat 
98 : 136 Ind Cas 54 (DB), 5achindra 

Mohan v- Ramjash Agarwalla. (Where a 
lease created by a compromise and em- 
bodied in a decree of Court is inadmissible 
for want of registration, a clause In the 
deed creating a first charge on the demised 


land as security for rent due is also not 
admissible, though standing by itself it 
may not amount to a lease.) 

(■32) 19 AIR 1932 Sind 60 (61) '25 Sind 
LR 451 ; 137 Ind Cas 136. (DB), Kodu Lai 
V. Beharilal. (Unregistered lease is admis- 
sible to calculate compensation for use and 
occupation.) 

[But see (’14) 1 AIR 1914 Mad 638 (638) : 
23 Ind Cas 376 (DB), Yuriiuo Venkata v. 
Modi Veeramma. (A lease compulsorily 
registrable is inadmissible without regis- 
tration to prove the nature of the posses- 
sion — No longer good law.) 

('05) 1 Nag LR 147 (149), Narayan Bisnoi 
V. Jaswant Sinpli. (Not good law.) 

8. Buf see (’42) 29 AIR 1942 Oudh 231 (236) : 

17 Luck 530 : 199 Ind Cas 35 (DB), 

Qamar Jahan Begam v. Banai Dhar. (Fo)' 
purposes of S. 53A of the Act.) 

9. (’36 ) 23 AIR 1936 Cal 628 (629) ! 62 Cal 
294 : 163 Ind Cas 845, In the matter of 
Jambad Coal Syndicate Ltd. (Even S- 53A 
cannot enable a lessor to claim rent under 
the unregistered deed.) 

10. t (’09) 31 All 276 (278): 2 Ind Cas 211 
(212) (SB). 5hco Karan Singh v. Parbhu 
Narain Singh. 

(■24) 11 AIR 1924 Oudh 97 (98) : 74 Ind 
Cas 582, Ajodhya Singh v. fChusro Begum. 
(■28) 15 AIR 1928 Oudh 479 (480) : 110 Ind 
Cas 875 (DB). Raghubar Dayal v. Sheo 
BafcHsh 

(*37) 24 AIR 1937 Mad 656 (657, 658) : 169 
Ind Cas 865, Udaya Pratapa v. Gourachen- 
dra Dyano. 

(•42) 29 AIR 1942 Oudh 93 (95) : 17 Luck 
205 : 196 Ind Cas 237 (DB). Thakur v. 
Jagdambika Pratap Narain. 

(•30) 17 AIR 1930 Lah 915 (916) : 129 Ind 
Cas 30. Jaioahrt Afal v. Jagan Nath. 

('ll) 11 Ind Cas 23 ( 23) (DB) (Mad), 

Sujaminatha Mudali v. Stuagami Achi. 

(■25) 12 AIR 1925 All 100 (101) : 82 Ind 
Cas 296 (DB), Nand Ram Singh v. Hari- 
saran Dos. 

(•35) 22 AIR 1935 All 785 (785) : 158 Ind 
Cas 50. Bakhfawor v. Lila. Pat. 

(•09) 12 Oudh Cas 140 (143) : 2 Ind Cas 
920 (921) (DB). Udif Narayan Singh v, 

Rampal Singh. (Decree for damages for 
use and occupation granted on basis of pos- 
session and kabuliat.) 

('06> 9 Oudh Cas 296 ( 299. 300) (DB), Mt. 
Raj Kuar v. Nabi Bakhsh. 

(’42 ) 29 AIR 1942 Oudh 408 (409) : 18 Luck 
201 200 Ind Cas 593, Md. Farooq v. 

Masfidi Begam. 

Also see S. 105, Notes 19. 70 and S. 108 
(1) Note 12. 
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in the first paragraph makes it clear that leases coming within its scope 
cannot be created otherwise than by a registered instrument,^ e.g., by oral 
agreement accompanied by delivery of possession.^ But all other leases can, 
under the second paragraph of the section, be created by oral agreement 
accompanied by delivery of possession. The question arises whether a 
lease falling within the first paragraph of the section but made only by oral 
agreement accompanied by delivery of possession, can be treated as a valid 
lease of the kind referred to in the second paragraph. It has been held that 
it can be so treated. Thus, a lease for more than a year, by oral agreement 
and delivery of possession was treated as a lease for one year.® It has also 
been held that if, in such a case, after the expiry of the first year the lessor 
accepts rent from the lessee and assents to his continuing in possession the 


SECTION 107— Note 8 

1. • (*31) 18 AIR 1931 PC 79 (80) : 58 Cal 
1235 : 58 Ind App 91 : 131 Ind Cas 762 
(PC). G.H.C. AHff V. Jadunath. 

('09) 33 Bom 610 (624) : 4 Ind Cas 804 (806) 
(DB), Ardesir v. Sirdar Ali. 

(’42) 29 AIR 1942 Oudh 93 (95): 17 Luck 
205 : 196 Ind Cas 237 (DB). Thafcur v. Jag- 
dambika Pratap Narain Singh. (Fishery 
rights constitute immovable property and 
the provisions of S. 107 exclude the possi- 
bility of an oral lease of such rights for a 
term exceeding one year. To be valid it 
must be in writing registered.) 

2. ('26) 13 AIR 1926 Pat 130 (135) : 5 Pat 80 : 
91 Ind Cas 169 (DB), Midnapore Zamindari 
Co. V. Ram Kanai Singh. (Permanent 
lease can only be created by registered in- 
strument — Delivery of possession is not 
necessary.) 

(■37) 24 AIR 1937 All 36 (38) : 166 Ind Cas 
897 (DB). A. P. Bagchi v. Mrs. F. Morgan. 
(Lease for more than one year and conti- 
nuing in perpetuity requires registration — 
Mere possession by lessee is not enough to 
give him perpetual lease.) 

(’95) 22 Cal 752 (755) (DB), Surendra 

Narain Singh v. Bhai Lai Thakur. (A hat 
is a benefit arising out of land, and, there- 
fore, within the definition of immovable 
property as given in S. 2. cl. (5) of the 
General Clauses Act, 1868. The lease of a 
hat. consequently, comes within S. 107 of 
the Transfer of Property Act, ar*d can be 
effected only by a registered instrument) 
(’36) 23 AIR 1936 Bom 246 (248) : 163 I. C. 
579. Chandulal Damodardas v. Keshavlal 
Kuberdas. 

(’34) 21 AIR 1934 Mad 418 (419, 420) : 57 
Mad 760 : 152 Ind Cas 538(DB), Mopurappa 
V. Ramoswami Gramani. 

(*30) 17 AIR 1930 Mad 272 (276) : 126 Ind 
Cas 284 (DB), Malabar Timber Co., Ltd. v. 
Prapravan Moidoo. (Original lease termi- 
nated by forfeiture — Subsequently parties 
entered into an oral contract agreeing that 
the old lease should continue — Held, this 
contract could not revive the old lease as a 
registered document was required.) 

('17) 4 AIR 1917 Mad 787 (788) : 34 Ind Cas 
539, (DB), Devaraja Naicken v. Ammani 
Ammal. (A lease for planting casuarina 
trees Is not one for an agricultural pur- 
pose and must be In writing and regis- 


tered.) 

('36) 63 Cal 31 (39), Battersby v. DeCruze. 
(Oral lease cannot be made.) 

('14) 1 AIR 1914 Mad 84 (85) : 24 Ind Cas 
790 (DB). Gopaia Krishna v. Sukirtha 

Theenthara. 

(’37) 24 AIR 1937 Rang 180 (181, 182) : 171 
I. C. €43 (DB), Bashir Ahmad v. N. H. 
Maatschappij . 

[See also (’97) 1 Cal WN 142 (143) (DB). 
Sheo Charan Lai v. Purbhu Dayal. (Tres- 
passer granting lease^Real owner accepting 
rent from the lease — Held, there being no 
contract of lease between real owner and 
the lessee as required by S. 107 mere ac- 
ceptance did not create relationship of 
landlord and tenant.)) 

3. (’43 ) 30 AIR 1943 Cal 474 (474. 475) : ILR 
(1943) 1 Cal 34:209 Ind Cas 279 (DB), 
Adinath Bhattacharjee v. Krishna Chandra. 
(’13) 20 Ind Cas 715 (716) (DB) (Cal), 
Mohammad Mossa v. Jagannund Singh. 
(Section 107 of the Act does not prevent 
the creation of a verbal lease for one year 
by the lessor giving possession to, and ac- 
cepting rent from, the lessee for that year.) 
(’40) 27 AIR 1940 Cal 89 (90. *91): ILR 
(1939) 2 Cal 254 : 186 Ind Cas 625, Anvarali 
Bepari v. Jaminl Lai. 

(’33) 20 AIR 1933 Pat 485 (488) : 144 Ind 
Cas 788, Aziz Ahmad v. Alauddin Ahmad. 
(Section 107 only prescribes the mode of 
creation of a lease. The effect of its non- 
compliance will be that the lease will be of 
no effect for the period. The statute does 
not say about the rights of the parties 
under the invalid lease. Confirmed in 
Letters Patent Appeal reported in AIR 1934 
Pat 369.) 

(*41) 28 AIR 1941 Pat 244 (245)1191 Ind 
Cas 686 (687). Naim Sahib v. Tata Iron & 
Steel Co.. Ltd. ' • « 

CIO) 5 Ind Cas 277 (277) (Cal), Thofcur 
Ram V. Shakroo Mian. (After first year 
if the lessee is allowed to hold on it is a 
tenancy by sufferance.) 

[5ee also (’44) 31 AIR 1944 Cal 84 (85, 87) : 
211 Ind Cas 503 (DB). Calcutta Landing and 
Shipping Co„ Ltd. v. Victor Oil Co.. Ltd. 
(Lease treated as from month to month.) 
(’26) 13 AIR 1926 Nag 147 (148) : 89 Ind 
Cas 1019, fialiram v. Sadaram. . (Lease for 
five years not registered — ^Held, a lease 
from month to month.)] 

[But see (’47) 34 AIR 1947 Cal 351 (352). 
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lease is renewed from year to year or month, to month under S. 116 according 
io the purpose of the tenancy.^® 

Before the year 1904 a lease for one year could be made by an 
unregistered instrument. Hence, where a lease for fifteen years was granted 
by an unregistered instrument it was held that though the lease was inoperative 
for the term of fifteen years it was valid for the first year under the second 
paragraph of the section and the lessee’s possession thereafter was held to be 
as a tenant holding over with the consent of the lessor.^ 

9. Paragraph 2. — The preceding paragraph deals with leases “ from 
year to year,” or for a “term exceeding one year,” or “reserving a yearly rent 
Ah these expressions denote a lease for more than a year. This paragraph 
deals with all “other” leases, i.e., with leases for a term of one year or less. 
A lease for one year means a lease for a term of one year certain, h there 
is a possibility of its being undetermined at the end of one year it will not 
be induded in this paragraph but in the preceding paragraph and will have to 
be made by a registered document.i 

A lease under this paragraph for a period of one year or less can be 

effected only in two ways — 

(1) by a registered instrument,- or , 

(2) by oral agreement accompanied by delivery of possession.' 

The word “registered” occurring before the word “ instrument ” was 

inserted in the section only in 1904. Until that year a lease 
this paragraph, even when effected in writing, was not required to be regis 
tered.^ After that year, however, if a lease coming under this paragraph is 
effected by an instrument, the instrument must be registered.- As to the 
effect of non-registration of such a document on the transfer, see Note 7. 

Number of shareholders over 2,200 
As to the second mode of creating a lease referred to above a mere 
oral agreement to give a lease is not enough. It must in order to create a valid 
lease, be accompanied by delivery of possession," Delivery of possession 


Ram Mohan v. Lolif Chandra Sen CuptOr— 
1943 Cal 474 : ILR (1943) 1 Cal 34 dissented 
from — In such a case under S. 106 the lease 
of a house would be deemed to be one from 
month to month— -AIR 1916 Cal 358 : 44 Cal 
403 Rel on.] 

3a. {'44) 31 AIR 1944 Pat 30 (31. 33) : 22 Pat 554 
(Da), Darbari Lai v. Raneegan) Coal Asso- 
ciation, Ltd. (Permanent tenancy by oral 
grant without any registered instrument is 
void — l«saee entering into possession and 
creating permanent structures within know- 
ledge of landlord and also continuing in 
possession for a long period — Held that no 
permanent tenancy could be created by es- 
toppel without a registered Instrument and 
that , the tenancy was only month to month 
tenancy determinable by 15 days’ notice 
under S. 106.) 

(’43) 30 AIR 1943 Cal 474 (474. 475) : ILR 
(1948) 1 Cal 34 : 209 Ind Cas 279 (DB). 
Adinath Bhattacharjee v. Krishna Chandra. 

4 . (’13) 18 Ind Cas 844 (846) (DB) (Cal). 
Matilal V. Darieeling Municipality. 

SECTION 107 — NOTE 9 
1. See (’88) 13 Cal 113 (114) (DB). Bhobant 
V. Shtbnath. (Case under registration Act.) 
I. CM) 1988 Oudh WN 1080 (1083). J. H. 

Mathews v. Mirza Ismail Beg. (Where a 
i tease of a house for el^t months is re- 
dueed to salting tt is under 8. 107 of the 


Transfer of Property Act compulsorily 
registrable.) 

(’36) 23 AIR 1936 Pat 372 (377) : 15 Pat 
460 : 163 Ind Cas 501 (DB). Kuchwar Lime 
& Stone Company, Ltd. v- Secretary oj 
State. 

3. (’18) 5 AIR 1918 Cal 906 ( 907) : 44 Cal 214 : 
37 Ind Cas 956 (DB), Sarat Chundra Dutta 
V. Jadab Chandra. (Tenancy at will can be 
created verbally.) 

(’10) 5 Ind Cas 826 (826) (DB) (Mad). 
Narayanah Shah v. Kadigar Parasurama. 
(’97) 1897 All WN 69 (70). Khairat Hussain 
V. Mahffshri Prasod. 

(■42) 29 AIR 1942 Oudh 408 (409) : 18 Luck 
201 t200 Ind Cas 593. Md. Farooq v. Mas- 
jtdi Bagam. 

4. (’94) 17 Mad 275 (277) (DB). Seetharama 
Raju V. Bayanna Pantulu. 

5. (’ll) 11 Ind Cas 863 (863) (I-ow Bur), O’ 
Leary v. Maung On Gaing. 

(•36 ) 23 AIR 1936 Nag 174 (175) : 164 Ind 
Cas 557. Mf. Nasiban v. Moham-mad Sayed. 
(’31) 18 AIR 1931 Lah ^01 (502) : 134 Ind 
Cas 289. Kidar Nath v. Dunpar Mai. 

6. (’ll) Ind Cas 849 ( 850) (Low Bur). 

Karam Chand v. Hurdial. 

(•41) 28 AIR 1941 Pat 577 (583) : 20 Pat 
346:192 Ind Cas 451 (DB). Mohammad 
Hanif v. Khairot AH. (Title cannot be com- 
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means actual delivery.^ Where such delivery is not possible, the lease must 
be effected in the first mode only, i.e., by a registered instrument.® But in a 
recent Full Bench decision of the Lahore High Court it has been held that 
it is not necessary that delivery of possession must be physical at the time of 
the agreement and that the delivery of constructive possession is quite 
sufficient for the purpose of the section.®^ In that case, mortgage witii 
possession was executed in favour of a person. The mortgagor, however, did 
not vacate the property but executed a ‘kabuliyat’ in favour of the mort- 
gagee. The mortgagee afterwards sued for rent. It yvas held that in the 
circumstances a lease must be considered to have come into being as the 
result of the oral agreement and delivery of possession. 

Where the lease is effected by an oral agreement accompanied by 
delivery of possession and there is also an unregistered instrument evidenc- 
ing it, the question arises whether the existence of the unregistered instru- 
ment prevents the passing of title by delivery. Under S. 49 of the Registra- 
tion Act, 1908, before its amendment in 1929, it was held that that section 
applied to documents compulsorily registrable under the Registration Act 
only and the document of lease for one year or less, being not compulsorily 
registrable under the Registration Act, could be admitted in evidence to prove 
the oral agreement embodied in it which, when accompanied by delivery of 
possession would create a valid lease.® The words *‘or by any provision of 
^e Transfer of Property Act, 1882” were inserted in 1929 in S. 49 of the 
Registration Act and it is now clear that the ground that v/as available for 
the admissibility of such documents before 1929 is now no longer available*® 
In the undermentioned Madras case,” however, decided after the above 
amendment in S. 49 of the Registration Act, an unregistered document of a 
^ase for one year was admitted in evidence to prove the oral agreement. 
Ihe amen<^ent was not adverted to and the Court merely followed a Full 
Bench decision given before the amendment. 

When a lease is effected by oral agreement accompanied by delivery 
possesion and there is a kabuliat executed by the lessee, it can be 
admitted in evidence to prove the oral agreement.*^ 

See also Note 21 on section 54. 


10. Paragraph 3. — This paragraph was added in 1929 by S. 55 of the 


plete without delivery of possession.) 

{’34) 21 AIR 1934 Pesh 81 (81) : 148 Ind Cas 
548. Hari Chand v. H. H. Hammond. 

(*26) 13 AIR 1926 Oudh 609 (610) ; 96 Ind 
Cas 410. Gulabfchan v. Lai Md. Khan. 

7. (’26) 13 AIR 1926 Oudh 609 (610) : 96 Ind 
Cas 410. Gulab Khan v. Lol Md. Khan. 

(14) 1 AIR 1914 Cal 754 (754) : 23 Ind Cas 
318 (DB), Fakira Mahton v. Leakut Hossatn. 
[See also (’34) 21 AIR Pesh 81 (81) : 148 
Ind Cas 548. Hart Chond v. H. H. Ham- 
mond. (Delivery of the key of a vacated 
bunglow is sufficient delivery of posses- 
sion.) I 

See also Section 54» Note 22. 

8. (’39) 26 AIR 1939 Lah 162 (163). Mt. Malan 
V. Ddyal Singh, 

8a. (’43) 30 AIR 1943 Lah. 127 (129) : ILR 
(1943) Lah 695 : 208 Ind Cas 22 (FB). 

Mohan Lai v. Ganda Singh. (What is re- 
garded as sufficient delivery of possession 
to complete a gift made by a Muslim or a 
Hindu should be enough under this sec- 
tion as well.) 

9- (’31) 18 AIR 1931 Lah SOI (502) : 134 Ind 


Cas 289. Kidar Nath v. Dungar Mai. 

(’21) 8 AIR 1921 Mad 337 (340) : 44 Mad 
55:59 Ind Cas 350 (FB). Rama "Sahu v. 
Gotoro Rafho. 

(’31) 18 AIR 1931 Mad 352 (352) : 131 Ind 
Cas 621 , GnanapraJcasan v. Vaz. 
fSec olso (’28) 15 AIR 1928 All 726 (730) : 
50 All 986 : 118 Ind Cas 177 (FB), Sohan 
Lai v. -Mohan Lai. (Case under S. 54 of 
the Transfer of Property Act.)) 

10. (’38) 1938 Oudh WN 1080 (1083), J. H. 
Mathews v. Mirzo Ismail Beg. (A lease 
for eight months.) 

II- (’36) 23 AIR 1936 Mad 301 (303) ;S9 Mad 
779 : 164 Ind Cas 645 (DB), Md. Gosukani 
v. Md. 5ekka Marakayar. 

12. t(’43) 30 AIR 1943 Lah 127 (128): ILB 
(1943) Lah 695 :208 I. C. 22 (FB), Mohan 
Lai V. Ganda Singh. 

(’10) 5 Ind Cas 826 (826) (DB) (Mad). 
Narayanah Shah v. Kadigar Parasuratna. 
CIO) 6 Ind Cas 201 (^3) (DB) (Mad). 
Thambi v. Avayambal. 

(’22) 9 AIR 1922 AU 54 (54) : 65 Ind Cas 836 
(DB), Kashinath v. Abdnr Rahaman. 
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Transfer of Property (Amendment) Act, 1929. Prior thereto, there was a 
difference of opinion on the question whether a ‘kabuliat’ or other document 
signed by the lessee only could be called a lease-deed within the meaning of 
this section. One view was that a lease being a transfer under the Act, it 
could not be effected by a document not signed by the transferor and that 
consequently a ‘kabuliat’ being signed by only the lessee could not be called 
a lease within the meaning of this section.^ According to the contrary view, 
a ‘kabuliat/ although signed by the lessee, was sufficient to operate as a lease 
under this section if it was accepted by the lessor.- 

The third paragraph of the section has now set the conflict at rest and 
it is now clear that a document signed only by the lessee-^ or only by the 


Note 10 

1. v(24) 11 AIR 1924 All 514 1518): 46 All 

303 :78 Ind Cas 934 (DB). Kedar Nath v, 
Shankar Lai. 

( 30) 17 AIR 1930 All 678 (680) ; 130 Ind Cas 
8 <DB), S. Safdar Ali v. Ambifca Prasad. 

(’04) 26 All 368 ( 369) : 1904 All W N 46 
iDB). Nondulal v. Hanuman Das. (Per Blair 
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and not by S. 107. T. P. Act — Deed does not 
rrquire registration | 

(■44) 31 AIR 1944 Pat 35 (36) :213 Ind Cas 
394.Badu Muhorana v. Rarndulal. Where a 
person is put in possession under the agree- 
ment to lease which is expressed in two 
rjgistered documents paKa signed by land- 
lord alone and kabuliyat signed by tenant 
alone, the transaction does not operate lo 
transfer the right of enjoyment and is not 
a validly executed lease.) 

3. (’43) 30 AIR 1943 All 212 (213. 214): 20? 
Ind Cas 323 (DB), Muhomed Liaqat Ah 
Khan v. Ajudhoi Proaod. (Kabuliyat is not 
a lease at all — Lessee remaining in posses- 
sion for 12 years under a kabuliyat acquires 
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a lease.) 
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lessor^ will not be operative as a lease under this section. Such a document 
would, however, be otherwise perfectly valid and would bind the executant 
by the terms thereof unless he is able to prove fraud or coercion.® Thus a 
person in possession under a ‘kabuliat,* though not liable to pay rent, is 
liable to pay whatever is due under the ‘kabuliat as compensation for the 
use and occupation of the land.® 

Where there are more lessors than one or more lessees than one, ‘all* of 
them must join in the execution of the instrument, unless the executing 
lessors or the lessees, as the case may be, had authority to sign on behalf of 
the others also."^ 


11. Proviso. — The proviso deals with leases coming under the second 
paragraph of the section. It empowers the Provincial Government to exempt 
such leases from the formality of registration when they are made in writing 
and from dehvery of possession when they are made otherwise.^ 

This power has been exercised by the Government of Bombay by a 
notification^ and the result is that in the Presidency of Bombay a lease for a 
term of one year or less can be made either by an unregistered document or 
by merely an oral agreement. The present Province of Sind was a part of 
the Bombay Presidency at the time of the above notification and hence it 
applied to Sind also.® 

12. Crown Grants Act and this section. — Section 2 of the Crown 
Grants Act, 1895, provides as foUowes : 


“ Nothing in the Transfer of Property Act, 1882, contained shall 
apply or be deemed ever to have applied to any grant or other transfer 
of land or of any interest therein heretofore made or hereafter to be 
made, by or on behalf of the Crown to, or in favour of, any person 


registered kirayanama executed by lessee 
alone held operated neither as lease nor as 
licence-} 

(’38) 25 AIR 1938 Mad 746 (747) : 182 Ind 
Cas 299. Md. Rowther v. Tinnevelly Muni* 
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Cas 753, Tulsiram Rajaram v. Govtnda 
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('32) 19 AIR 1932 Sind 217 (219) : 26 Sind 
LR 377 : 140 Ind Cas 618 (DB)i Devidas Zow- 
kiram v. Aluwalla Bros. 

(’34) 21 AIR 1934 Pesh 81 (81) : 148 Ind Cas 
548. Hart Chand v. Hammond. 

(’46) 33 AIR 1946 All 403 (405). Shubrati v. 
Kunj Behari. (See also. Agreement by A 
that he would vacate when called upon by 
B to do so — Agreement does not amount to 
lease and is not admissible in evidence for 
any purpose.) 
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4. (’47) 34 AIR 1947 Pat 78 (79) : 229 Ind Cas 
394 (DB), Budhan Mahton v. Ramanugrah 
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Yat signed by lessee.) 

(’46) 33 AIR 1946 Oudh 129 (143) : 21 Luck 
194 (DB), Sant Btta: Singh v. Ali Roza Khan. 
(’44) 31 AIR 1944 Pat 3S (36) : 213 Ind Cas 
394, Hadu Maharana v. Ramdulal. (Patta 
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signed by tenant alone.) 

(’40 ) 27 Am 1940 Oudh 425 (425, 427) : 190 
Ind Cas 444 (DB), Bithal Doss v. Mf. 
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, (’42) 29 Am 1942 Oudh 231 (233, 235) : 17 

«.iwck 530 : 199 Ind Cas 35 (DB). Qamar 


Jahan Begam v. Bansi Dhar. (Assumed.) 
(’37) 24 Am 1937 Oudh 151 (152) : 12 Luck 
514 : 164 Ind Cas 830. Shiam Sunder Lal v.. 
Chootey Lal. 

5. (’49) 36 AIR 1949 All 455 (456), Maqboot. 
Ahmed v. Debi. (Rent note.) 

(’44) 31 Am 1944 All 221 (221):ILR 

(1944) AU 346 (DB), Pyare 'Lal V. 

Ram Sarup. (Usufructtiary mortgage — 
Mortgagor executing kabuliyat of even date 
and continuing possession — No lease-deed 
executed — No relation as lessor and lessee 
created but the mortgagor held bound by 
the terms of the kabuliyat.) 

(’42) 29 AIR 1942 AU 330 (330) : 202 Ind 
Cas 678, Ganga Sahai v. Badrul Islam. 
(Kirayanama executed by tenant.) 

6. (’44) 31 Am 1944 All 221 (222) : ILR (1944> 
AU 346 (DB), Pyarelal v. Ram Sarup. 

7. (’08) 1908 Pun LR No. 189 p. 609 (611).. 
(DB), Jhandad Khan v. Abbas Khan. 
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Cas 557, Mt. Nasiban v. Md. Sayed. 

2. See (Government Notification No. 12501. 
dated 8th December 1908, published in the- 
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But it seems that later on the Province of 
Sind was exempted from the effect of this, 
notification. For the present position see 
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section. 
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whomsoever; but every such grant and transfer shall be construed and 
take effect aS if the said Act had not been passed.” 

It has been held by the High Court of Allahabad that the concluding 
portion of the above section shows that the Courts can disregard the provisions 
of this Act only where a question of the construction of a grant arises^ that 
those provisions which deal with the formality of a transfer do not affect the 
‘construction’ of a grant and that therefore a lease even by Government, must 
be made according to the provisions of this section.^ The High Court of 
Patna has taken a contrary view in the undermentioned case.^ According 
to the Judicial Commissioner’s Court of Oudh^ the provisions of S. 107 of 
the Transfer of Property Act are applicable to leases by Government but that 
section being supplemental to the Registration Act and leases by Government 
being excepted from registration by S. 90 (1) (d) of the same Act, Govern- 
ment leases are exempted from the provisions of S. 107 of this Act also. The 
High Court of Madras has held that a licence given by Government to 
prospect red oxide of iron in land is not required to be registered as it is in 
the nature of a Crown grant.® 

13 . Lease embodied in a decree or order of a Court. — When the parties 
to a suit enter into a compromise by which a lease is granted by one to the 
other and the compromise is embodied in the decree or order of the Court, 
the lease cannot be said to be one by operation of law or in execution of a 
decree or order of a Court within the meaning of S. 2 (d) and will not be 
exempt form the provisions of this section. 

Under the Registration Act also such decrees or orders are not exempt 
from registration under S. 17 (2) (vi) of the Act as the exemption under 
that clause only applies to cases coming under clauses (b) and (c) of sub- 
section (1) of S. 17 and not to cases under clause (d) of that sub-section — 
which is the clause applicable to leases.^ 

When a decree or order does not purport to create a lease and only 
recognises it, it need not be registered either under the Registration Act^ or 
for the purposes of this Act. 

14. Leases and the doctrine of part performance. — The doctrine of 
part performance embodied in S. 53 A is applicable also to leases. (See 
Notes on that section.) That section enables the lessee to take certain 
defences if a suit is brought against him by the lessor to enforce rights other 


SECTION 107 Note 12, 

1. <‘06) 3 All L Jour 130 (131) (DB). Dott 
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than those embodied in the deed. Section 27A of the Specific Relief Act, 
1877, which also embodies the principle of part performance goes further 
and allows the lessee a positive right to get the unregistered lease deed 
registered by a suit for the specific performance of the contract to grant the 
lease. ^ 

15. Agreement to lease. — This is one of the sections referred to in S. 4 
which must be read as supplemental to the Registration Act. “ Lease ” is 
defined bolh in the Registration Act as well as in this Act. But the 
definition that is to be adopted for the purpose of this section in that which 
is given in this Act in S. 105.^ The result is that an agreement to lease, 
which is not of a lease according to the definition given in S. 105 of this Act, 
is not required to be registered for the purpose of • this section, though 
under the Registration Act, S. 2 (7), a lease has been defined as including, 
‘inter alia’ an “agreement to lease”.- But even for the purpose of the Regis- 
tration Act, it is the settled view now that registration is only compulsory if 
there is a present demise and not where the agreement is a merely executory 
cne.^® (See also S. 105 Note 4.) 

An agreement to lease does not, of itself, create any interest in or 
charge on, the property agreed to be leased.^ 

Where an agreement to lease under which the parties reserve a 
yearly rent is not followed by a duly registered document and the 
proposed lessee enters into possession of the property, his possession is 
only that of a licensee."* See also S. 105, Notes 4 and 19. An ‘oral’ agreement 
to grant a lease is valid and enforceable.® 


108 . In the absence of a contract or local usage to the contrary, the 
Rights and habiiitzes lessor and the lessee of immoveable property, as against 
of lessor and lessee. another, respectively, possess the rights and are 

subject to the liabilities mentioned in the rules next following, or such of 
them as are applicable to the property leased :-~ 

(A) Rights and Liabilities of the Lessor. 

(a) The lessor is bound to disclose to the lessee any material defect 
in the property, with reference to its intended use, of which the 
former is and the latter is not aware, and which the latter could 
not with ordinary care discover : 

(b) the lessor is. bound on the lessee’s request to put him in possession 
of the property : 


(c) the lessor shall be deemed to contract with the lessee that, if the 
latter pays the rent reserved by the lease and performs the 
contracts binding on the lessee, he may hold the property during 
the time limited by the lease without interruption. 
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The benefit of such contract shall be annexed to and go with the lessee*s 
teterest as such, and may be enforced by every person in whom that 
Unrest is for the whole or any part thereof from time to time vested. 

(B) Rights and Liabilities of the Lessee. 

(d) If during the continuance of the lease any accession is made to the 

property, such accession ( subject to the law relating to alluvion 
for the time being in force) shall be deemed to be comprised in 
the lease : 

(e) if by fire, tempest or flood, or violence of an army or of a mob or 
other irresistible force, any material part of the property be wholly 
destroyed or rendered substantially and permanently imfit for the 

'* purposes for which it was let, the lease shall, at the option of the 

lessee, be void : 

Provided that, if the injury be occasioned by the wrongful act or 
default of the lessee, he shall not be entitled to avail himself of 
the benefit of this provision : 

(f) if the lessor neglects to make, within a reasonable time after 
notice, any repairs which he is bound to make to the property, the 
lessee may make the same himself, and deduct the expense of 
such repairs with interest from the rent, or otherwise recover it 
from the lessor : 

(g) if the lessor neglects to make any payment which he is bound to 
make, and which, if not made by him, is recoverable from the 
l^see or against the property, the lessee may make such payment 
himself, and deduct it with interest from the rent, or otherwise 
recover it from the lessor : 

(h) the lessee may ®[eyen after the determination of the lease] remove, 
at any time ^[whilst he is in possession of the property leased 
but not afterwards] all things which he has attached to the 
earth : provided he leaves the property in the state in which he 
received it : 

(i) when a lease of uncertain duration determines by any means 
except the fault of the lessee, he or his legal representative is 

V. entitled to all the crops planted or sown by the lessee and growing 

upon the property when the lease determines, and to free ingress 
and egress to gather and carry them : 

(j) the lessee may transfer absolutely or by way of mortgage or sub- 
lease the whole or any part of his interest in the property, and 
^y tra^feree of such interest or part may again transfer it. The 
lessee shall not, by reason only of such transfer, cease to be 
Subject to any of .the liabilities attaching to the lease : 

nothing in this clause shall be deemed to authorize a tenant having 
an untransferable right of occupancy, the farmer of an estate in 
respect of which default has been made in paying revenue, or the 
lessee of an estate under the management of a Court of Wards 

^ to assign his interest as such tenant, farmer or lessee : ' 

(k) the lessee is bound to disclose to the lessor any fact as to the 
nature or extent of the interest which the lessee is about to take, 

^ of which the lessee is, and the lessor is not, aware, and which 

materially increases the value of such interest ; 

f (1) the lessee as bound to pay or tender, at the proper time and place, 

the premium or rent to the lessor or his agent in thig behalf : 

(m) file lessee is bound to keep, and on the termination of the lease to 

3TP 113 
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restore, tlie property in as good condition as it was in at the 
when he was put in possession, subject only to the changes caused t 
by reasonable wear and tear or irresistible force, and to allow the 
lessor and his agents, at all reasonable times during the tenn, to 
enter upon the property and inspect the condition thereof and 
give or leave notice of any defect in such condition, and, when 
such defect has been caused by any act or default on the part of 
the lessee, his servants or agents, he is boimd to make it good 
within three months after such notice has been given or left : 

(n) if the lessee becomes aware of any proceeding to recover the 
property or any part thereof, or of any encroachment made upon, 
or any interference, with, the lessor’s rights concerning such 
property, he is bound to give, with reasonable diligence, notice 

thereof to the lessor : 

(o) the lessee may use the property and its products (if any) as a 
person of ordinary prudence would use them if they were his 
own; but he must not use, or permit another to use, the property 
for a purpose other than that for which it was leased, or fell ®[or 
sell] timber, pull down or damage buildings «= [belonging to the 
lessor, or] work mines or quarries not open when &e lease was 
granted, or commit any other act which is destructive or perma- 
nently injurious thereto : 

(p) he must noft, without the lessor’s consent, erect on the property 
any i>ermanent structure, except for agricultural purposes; 

(q) on the determination of the lease, the lessee is boimd to put the 
lessor into possession of the property. 

a. These words were inserted by Section 56 of the Transfer of Property (Amendment) Act, 1929 

{XX of 1929). 

b. These words were substituted, ibid, for the words "during the continuance of the lease". 

c. These words were inserted, ibid. 

Section 108 ( General ). 

1. Scope of the section. — This section lays down the rights and liabilities 
of the lessor and the lessee. All or nearly all the clauses are expressions of 
well settled principles familiar to the law of England.^ The rights and liabili- 
ties are made subject to a contract or local usage to the contrary. 

The section does not in terms apply to agricultural leases but the princi- 
ples underlying the various clauses have been generally applied to such leases® 
and to leases arising in provinces to which the Act does not apply.® 

Section 73 provides for the pa 5 nnent of mortgage amount to the mort- 
gagee in cases where the mortgaged property has been acquired under the 
Land Acquisition Act. There is no similar provision as to the lessee’s right 
under such circumstances. On principle, however, the lessee will be entitled 
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1. (’29) 16 AIR 1929 Cal 272 (275) : 117 Ind 
Cas 838 (DB), Indu Bhushan v. Moazan Ali. 
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V. Perumarraju. (Per Srinivasa Aiyangar. 
J.) 
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Kesheo Chander v. Sher Singh, (Principle • 
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477, Dharam Narain v. Labh Singh. 
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situate in Delhi Province and the rights of 
the parties will be governed by the terms 
of the lease.) -j mi? ' 
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to claim the proportion of the compensation amount representing the value 
of the lease-hold interest still to run. See the undermentioned case.^ 


1 , 

2 . 


Section 108 Clause (a) 


Synopsis 

Duty to disclose defect. 3. 

Defect in proptrty, if includes 4. 
defect in title. 


Effect of breach of obligation. 
Breach of obligation, not 
fraudulent. 


1. Duty to disclose defect — This clause is worded in terms similar to 
clause (a) of S. 55, sub-section (1). Analogous provisions are also found in 
S. 150 of the Contract Act relating to the bailment of goods, and S 57 of the 
Blasements Act, relating to licences. 

The lessor is bound, under this clause, to disclose to the lessee all 
latent defects which are material and of which he is aware and the lessee is 
not aware. If the lessee is aware of the defect or could, with ordinary care . 

have discovered the defect, he cannot claim that the lessor has committed a 
breach of the obligation under this clause.^ 

The defect which the lessor is under an obligation to disclose under 

use.’ Where there was a 
thatch over a chimney in the leased premises of which the lessor was aware 

but not the l^see, and the furniture of the lessee was destroyed by a fire 

ansmg from the chumey, it was held by the Calcutta High Court that the 

lessor had committed a breach of the obligation to disclose the defect and 
was liable m damages.^ 


But the duty to disclose a defect under this clause is not the same 
thing as a w^ranty that the premises demised are fit for the intended use. 
A warrantly has no reference to the knowledge of the warrantor or the want 
of a knowlet^e of the warrantee, whereas the obligation under this clause 

aware of the defect. 

Under the English law ther^e is no warranty of fitness in the case of a demise 
of a land or of unfurnished dwelling houses.^ In the.undermentioned case^ 
before the Act it was held by the Punjab Court that there is a warranty of 
fitness in the case of a demised house. It is clear that in cases falling under 
this clause there is no wan-anty of fitness of the premises for the purpose for 
which they are intended to be used.*^ 


2. Defect in property, if includes defect in title. — Under the English 
Common Law a contract for a lease implied also a contract that the lessor had 
a title to gTOTt the lease ' By statute,^ however, the right of the intending 
lessee to call for the title of the lessor has been taken away. The words 
defect m property with reference to its intended use ” in this clause make it 
clear that the obligation to disclose the defect does not include a defect in 
the title of a lessor. As has been pointed out by the Calcutta High Court a 
defect in property with reference to its intended use has a reference to the 


4. ('30) 17 AIR 1980 Bom S02 ( 593) : 128 Ind 
Caa 899, Ganu Dadu v. Panditrao. 

SECTION 108. Clause (a)— NOTE 1 

I- (‘13) 19 Ind Cas 815 (818) (DB) (Cal). 
Muktar Ahmad v. Sundar Koer. 

a. (*09) 12 Sulh W» 145 (145) (DB). Radha 
Krishna v. OTloheity. 

a* HaUbury. Latos of England, (Koilshan Edi- 
d tloai> Voi. 20. paragraphs 219 and 220. 

C (’78) 1875 Pun Re No. 38, page 97 (100) 
m), Sbyla V. Ross. 

"^X%7) 4'^R I9ir Bom 34 (38) : 43 Ind Cas 


258. Doongersey Lakhmidas v. Keshavji 
Meghji. (There Is no implied warranty in 
contracts of leasing.) 

SECTION 108— Note 2 

!• Woodfall. Landlord and Tenant, 22nd Edn 
Pages 115, 116. 

2. Law of Property Act. 1925. (15 Geo. V. Ch 
20). S. 44 8Ub-8. (2), 

3. t i'13) 19 Ind Cas 815 (817) (DB) (Cal). 
Muktar Ahmad v. Sundar Koer. 

(’30) 17 AIR 1930 Cal 561 (564) : 57 Cal 
1189 ; 128 Xnd Cas 321 (DB), Jyoti prosed v. 
H. V. Low di Co. Ltd. 
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‘nature and condition’ of the property and not title to the property. It may 
also be noted that S. 55, sub-s. (1), clause (a) clearly makes a distinction 
between a defect in property and a defect in seller’s title thereto. 

But though the lessor is hot, under this clause, bound to disclose a 
defect in title, as part of his obligation to disclose a defect in property, he is 
bound to ‘give’ a good title to the lessee. Where the lessee discovers, before 
the lease is executed, that the lessor has no title to grant the lease, he may 
resile from the contract. In ‘Jyotiprosad Singh v. H. V. Liow & Co. Ltd.,"* 
Rankin, C. J., observed as follows : 

“ I do not think that the Indian law makes a distinction in principle 
between the obligation of a lessor and of a vendor so far as regards the 
duty to give a good title, though the incidents of these different types of 
transfers may be different as regards the obligation to give ‘disclosure* 
and furnish a proof thereof.” 

This view was affirmed, on appeal, by their Lordships of the Privy 
Council.^ In the undermentioned case® where the lessor was found to have 
no title to the land, with the result that the lessee did not get possession of the 
property leased, the High Court of Nagpur held, following the above view, 
that the lessee was entitled to recover the premium paid by him. 

3. Effect of breach of obligation. — A breach of the obligation imposed 
by this clause will, if discovered before the lease is granted, enable the lessee 
to avoid the contract. The intending lessee may also defend himself against 
a suit for specific performance of the agreement.' Where the lease is executed, 
the effect of the breach of the obligation will, if he has suffered any damages 
thereby, enable the lessee to sue for damages.-^ 

4. Breach of obligation, not fraudulent. — A breach of the obligation 
under cl. (a) of S. 55, sub-s. (1) has been declared by the last paragraph of 
that section as being fraudulent. There is no corresponding provision to 
that effect in this section. 

Section 108 clause (b) 

Synopsis 

1. Obligation to give possession. Effect. 

2. “ On the lessee’s request.” 4. Contract to the contrary. 

3. Failure to give possession — 

1. Obligation to give possession. — Under the English law he who lets, 
agrees to give possession; that is to say, in every lease there is an ‘implied 
contract’ that the lessor will give possession of the land to the lessee.' This 
principle was apnlied to cases in this country even before the passing of this 
Act.- This clausa imposes a ‘statutory obligation’ to the same effect and is 
thus an enactment in substance of what the law was before.* The question 
as to what amounts to delivery of possession in any particular case will 
depend on the nature of the property leased."* Where the property leased is 


4. ( 30) 17 AIR 1930 Cal 561 (567) ; 57 Cal 
1189 : 128 Ind Cas 321 (DB). 

5. (’31) 18 AIR 1931 PC 299 (301) :58 Ind 
App 392 : 59 Cal 699 : 135 Ind Cas 632 (PC). 
Low & Co. V. Jyoti Prasad. 

6. ( ’42) 29 AIR 1942 Nag 103 (105) : ILR 

(1942) Nag 349 : 202 Ind Cas 9 (DB), Vina- 
yakrao v. Bhondu. 

SECTION 108— Note 3 

1. Woodfall. Landlord and Tenant, 22nd Edi- 
tion. Page 116. 

2. (*69) 12 Suth WR 145 (145) (DB). Radha 
Krishna v. O’Floherty. 


SECTION 108, Clause (b)— NOTE 1 
1. (1829) 30 RR 699 (699) : 7 L J C P 162, 
Coe V. Clay. 

Halsbury, Laws of England (Hailshan Edi- 
tion). Vol. 20 Para 270. 

Fawcett. Landlord and Tenant, 3rd Edn., 
p. 398. 

(’69) 11 Suth WR 278 ( 279) (DB), Munee 
Dutta Singh v. Mr. Williom Campbell; 

(’02) 25 Mad 587 (597) : 12 Mad L Jour 
249 (DB). Zamindar of Vizianagaram v. B. 
Suryanarayan. 

CIO) 33 Mad 102 (tlO) : 3 Znd Cas 701 
(706. 707) (DB). Nateaan Chetty v. Vengu 
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rent payable by tenants, the giving of notice to the tenant to attorn in future 
to lessee amounts to a delivery of possession of the leased property to the 
lessee.^ But it is necessary that the lessor himself must have possession to 
give to the lessee. The fact that the lessee can take legal proceedings to 
recover possession himself from the party in occupation will not relieve the 
lessor from his obligation to deliver possession.*’ 

A lease by a nerson who is not in possession is, however, not ‘ipso facto’ 
void.'^ The lessee’s suit against a third person in possession on the strength 
of the lease cannot be dismissed on the ground that the lease was void for the 
reason that the lessor had no possession.** 

The onus is on the lessor to show, in a suit for rent, that he has dis- 
charged his obligation to put the lessee in possession.*' But where the tenant 
has already paid the rent under the lease'® or where the kssee claims that 
certain subjects of which he has not got possession are within the subjects 
let,*' the ‘onus’ will be on the lessee to show that he did not get possession. 

The question as to when the possession is to be delivered under the 
lease will depend upon the terms of the contract in the particular case. 

2. “On the lessee’s request.” — The lessor is, under this clause, bound 
to give possession to the lessee only on the ‘request of the lessee.' He is not 
bound to put an unwilling and recalcitrant lessee into pos.session against his 
will.^ In an old case before the Act, it was held that there was no obliption 
on the part of the lessee to require the lessor to give possession. * It has 
also been held in some cases that a request by the lessee is not necessary in 
cases where, to the knowledge of both the lessor and the le.ssee, the property 
is not in the possession of the lessor,' but that the lessor is bound to make it 
possible for the lessee to take possession by removing third persons from 

possession,'* 

3. Failure to give possession — Effect. — A lessee to whom possession 
has not been delivered by the lessor can sue him for damages for breach of 


JVachlar. (Overruled on a different point 
In AIR 1944 Mad 273 : ILR (1944) Mad 543 
(FB).) 

5. t (’27) 14 AIR 1927 Lah 1 (3): 7 Lah 423 : 
98 I. C. 584 (DB). Obedttr Rahman v. Dor- 
barf Lai. 

CIO) 33 Mad 102 (110) :3 Ind Cas 701 (707 
(DB), Nateaan Chetty v. Vengu Nochiar. 
Overruled on a different point In AIR 1944 
Mad 273 : ILR (1944) Mad 543 (FB).) 

6. t CIS) 5 AIR 1918 Lah 2.38 ( 238. 239): 1918 
Pun Re No. 19:40 Ind Cas 684 (DB). 
Abdul Karim v. Upper Iridian Bank. 

7. C75) 1 Cal 297 (301) (DB). Lokenafh Chose 
V. Ju0oobundhoo Roy. 

8. (’68) 11 Suth W R 80 (81) (SB). Pran Kristo 
Dey V. Biesumbhur Setn. 

9. C32) 19 AIR 1932 PC 28 ( 30) : 59 Ind App 
29:59 Cal 1012:136 Ind Cas 398 (PC). 
Jo0csh Chandra v- Emdad Meah. 

<'34) 21 AIR 1934 Peeh 101 (102) : 152 Ind 
Cas 231. Ganda Sinyh v. Secy, o/ State. 

10. (’32) 19 AIR 1932 P C 28 (30): 59 Ind App 
u 2* : .59 Cal 1012 : 136 Ind Cas 398 (PC). 

(T JoQMh Chandra v. Kmdod Jfeah. 
n. C82) 19 AIR 1932 P C 28 (30) : 59 Ind App 
Col 1012:136 Ind Cas 398 (PC). 
^davHlk v. Rmdod Maah. 

iMt' (W) I#' Aim 19fT Lah 1 (3) 7 Lah 423 : 


98 I.C. 584*(DB). Obedur Rahman v. Dar- 
bari Lai. 

SECTION 108 (b)— Note 2 

1. (*22) 9 AIR 1922 Cal 348 (353) : 49 Cal 257 : 
69 Ind Cas 117 (DB), Katyani Debt v. Uday 
Kumar. 

\See also (’10) 33 Mad 499 (501) : 5 Ind Cas 
479 (480), Narayanastoami Naidu v. Rama- 
krishnayya. (This principle applies to 

agricultural leases also.)] 

2. t ('36) 23 AIR 1936 Lah 815 (816): 165 

Ind Cas 5$. Nur Mohammad v. Ahmad Ali 
Khan. (Two lessees executing joint lease 
— One lessee put in possession — Other lessee 
not requesting lessor to be put in posses- 
sion— Such other les.see not being obstruct- 
ed. he is liable for rent.) 

( 09) 4 Ind Cas 63 (64) (DB) (Cal). Gopal 
Chandra Matty v. Chowdhury Krishna. 

3. ('69) 12 Suth WR 149 (149) (DB). Munee 
Dud Sinyh v. William Campbell. 

4. (’18) 5 AIR 1918 Lah 238 ( 239) : 1918 Pun 
Re No. 19 : 40 Ind Cas 684. Abdul Karim v. 
Upper India Bank. 

fClO) ?3 Mad 499 (501): 5 Ind Cas 479 
(480). Norayanastoami Naidu v. Rama- 
kHshnayya. 

5 (’10) 33 Mad 499 (501) :5 Ind Cas 479 

(480). Narayanojtaomi Naidu v. Rama- 
krlthnayya. 
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the obligation.! He can also sue for possession of the property denused. The 
lessor cannot, in answer to such a suit claim that the lessee has failed to pay 
the stipulated premium, unless the document provides that the lessee is not 
to have possession until the premium is paid.- Where a third party ^ m 
possession, the lessee can sue such third party for possession.^ Thus, wher.e 
A leas6S certain properties to B for a certain period and then leases the same 
properties to C for a further period after the expiry of B’s lease, C can, after 
such expiry, sue B for possession. 

The lessee may also repudite or rescind the whole contract for failure 
of the lessor to give possession under S. 55 of the Contract Act,® though he 
cannot do this where he takes possession of a portion of the demised property.® 
If he rescinds the whole contract he can, if he had paid any premium or other 
consideration for the lease, recover it back from the lessor.*^ 


SECTION 108 (bl— Note 3 

1. +C43J 30 AIR 1943 P C 24 (28): ILR 
(1943) 1 Cal 372 : IDR (1943) Kar (PC) 39: 
70 Ind Anp 18 :206 Ind Cas 266 (PC). Rcm- 
Lol Dutt V. Dhirendra Noth. 

('ll) 34 Mad 108 (112) :6 Ind Cas 727 (729) 
(DB). Pemmaraju v. Secy, of State. 
Halsbury, Laws of England (Hailsham Edi- 
tion). Vol. 20. Para 270. 

(•26) 13 AIR 1926 Pat 508 (511) :6 Pat 94 : 
96 Ind Cas 558 (DB), Razia Begam v. 
Mahammad Daud. (The assignee of the 
lessee can also claim damages for non- 
delivery of possession.) 

(•67) 7 Suth WR 22 (22) (DB). Fireengee 
Singh v. Ahmed Hossein. 

(’10) 5 Ind 712 (712) (DB) (Mad). Ghonta 
Ramanna v. Narayanasami. 

•M’17) 4 AIR 1917 Mad (467. 469): 40 
Mad 910:35 Ind Cas 254 (DB), Secy of 
State V. Venkayya Garu. (He can claim 
the whole value of the term as damages.) 
(’25) 12 AIR 1925 Lah 262 (264) ; 5 Lah 
527 :85 Ind Cas 421 (DB). Abdul Latif v. 
Ladho Ram. 

(’28) 109 Ind Cas 335 (335) (Lah). Dewa 
' Mol V. Moolchand Shiv Dhan. (Measure 
of damages pointed out.) 

('27) 14 AIR 1927 Lah 844 (845) : 100 Ind Cas 
662 (DB). Neki Ram v- Ptrbhu Dayol. (Do.) 
(’25) 12 AIR 1925 Rang 261 (262. 263) : 90 
Ind Cas 635 (DB). Ma Hnin Yi v. Cheto 
Whee Shien. (Do.) 

(’74) 22 Suth WR 260 (261) (DB). Ashruf- 
funissa Begam v. Tosvdducfc Hoossein. 
[See also (’82) 8 Cal 963 ( 965) : 11 Cal LR 
330 (DB). Rdjdhur Chotodhury v. Kali 

Krishna Buttacharya, (Grant of patta to 
P by A on his b3half and on behalf of his 
co-proprietors B. C and D — Lessee entering 
u['.on land — B. C and D repudiating con- 
tract (patta) and ejecting P — Suit by P to 
enforce contract (patta) to place P in 
possession of land under patta and in the 
alternative, for compensation against A for 
breach of contract, held maintainable.) 
(’71) 6 Beng LR (App) 44 (45, 46) (DB). 
Mahomed Isa Khan v. Kisho Lai.] 

2. f(’19) 6 AIR 1919 Mad 168 (170. 171): 42 
Mad 203 : 51 Ind Cas 507 (SB). Kandasami 
Pi V. Ramasami Mannadi. 

3. (’t li Suth WR 80 (81) (DB), Pron Kisto 


V. Bisioombhur. 

(’02) 25 Mad 587 (591): 12 Mad L Jour 
249 (DB). Zemindar of Vizianagaram v. 
Beliara Suryanarayana. 

(’91) 14 Mad 269 (270) (DB). Achayya v. 
Hanumantarayudu. 

• (’21) 8 AIR 1921 Mad 42 (44. 46) : 44 Mad 
937 :62 Ind Cas 284 (DB), Mohtdeen Row- 
ther V. Jayarama Aiyar. 

(’93) 16 Mad 194 (198) (DB). Vythilinga v. 
Venkatachala. (Suit by lessees from 
Shortriemdars of a village for possession 
against defendants who claimed perma- 
nent occupancy rights — Defendants found 
to be trespassers — Suit is maintainable with- 
out proof of notice to quit. 14 Mad 269 
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(See also ('35) 22 AIR 1935 Cal 202 (203) : 
155 Ind Cas 733. Sundar Alt v. Nut Mamud. 
(In a suit for possession by a tenant against 
a trespasser, it is not necessary that the 
tenant should prove the terms of the 
tenancy with his landlord. If he proves 
that the alleged landlord has acc^ted rent 
from him. that would be quite sufficient for 
the purpose of maintaining the suit against 
the trespasser.)] 

4. t (’32) 19 AIR 1932 All 314 (315): 139 Ind 
Cas 828 (DB), Mohomed Fazihzzaman v. 
Antoar Hussain. 

(’31) 18 AIR 1931 All 649 (651) : 136 Ind 
Cas 273 (DB). Bishen Samp v. Abdul 
Samad. 

('89) 13 Bom 294 (296) (DB). Bhutia 

Dhondu v. Ambo. 

5. (’28) 15 AIR 1928 Nag 328 (328) : 110 Ind 
Cas 420, Rajpal v. Municipal Committee, 
Arvi. 

(’28) IS AIR 1928 Nag 328 (328): 109 Tnd 
Cas 465 (DB),- Hanumantha Goundan v. 
Doraiswami Pillai. 

(See also ('43) 30 AIR 1943 PC 24 : (28) 
ILR (1943) 1 Cal 372 ; ILR (1943) Kar (PC) 
39 : 70 Ind App 18 : 206 Ind Cas 266 (PC). 
Ram Lai Dutt v. Dhirendra Nath.) 

6. ('28) 15 AIR 1928 Mad 380 (381) : 109 Ind 
Cas 465 (DB), Hanumantha Goundan v. 
Doraistaami Pillai. 

7. ('19) 6 AIR 1919 Oudh 134 (136) : 53 Ind 
Cas 140. Ibad-Ullah Khan v. Ram Charan. 
(’27) 14 AIR 1927 Lah 844 (845) : 100 Ltd 
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In a recent decision of the Privy Council,® a relief by way of *specific 
performance* has also been referred to as one of the ordinary remedies of a 
tenant who is not given possession of the property or any part thereof. See 
also clause (c) , Note 8. 

As to whether the lessee can withhold pasmient of rent or claim abate- 
ment or suspension of the rent to any extent on the lessor’s failure to give 
possession in whole or in part, see Notes on clause (1). 

4. Contract .to the contrary. — The clause is subject to a contract to the 
contrary. Where the lessee agrees, by the contract of tenancy, that he will 
himself take possession of the leased property the agreement is a “ contract 
to the contrary ” and the lessor has no duty to place the lessee in possession.' 


Section 108 Clause (c). 

Synopsis 

1. Scope. I 5. “ Shall be deemed to contract.” 

2. “ Without interruption.” 6. Benefit of covenant runs with the 

3. Interruption by holder of para- land, 

mount title. 7- Crown grants. 

4. Interruption by trespasser. ! 8. Effect of breach of covenant. 

1. Scope. — In England an express covenant for quiet enjoyment is 
usually inserted in every lease. Where no covenant is inserted in the lease 
the law implies such* a covenant from the use of the word demise ” or even 
from a mere contract of letting in whatever form it is expressed.' The 
express covenant may be either in a qualified form or in an unqualified form, 
though usually, it is in a qualified form, that is to say, it protects the lessee 
from interruption ‘by the lessor or by persons claiming under him,’ but not 
from interruption by third persons. The implied covenant also is only a 
limited covenant.^ This clause gives the lessee in India the same rights as 
he would have under what, in England, is a covenant for quiet enjoyment 
in an ‘unqualified form’. In other words the lessee is protected against inter- 
ruption by ‘whomsoever’ it is occasioned.® 

. Cas 662 (DB), Nelci Ram v. Pirbhu Dayal. 2. Halsbury. Laws of England (Hailsham Edi- 
(*69) 11 Suth WR 278 (279) (DB), Munee tion). Vol. 20, Paras. 265 to 270. 

Dutt Singh V. Campbell. 3. (’20) 7 AIR 1920 Lah 390 (391): 60 Ind 

(’19) 6 AIR 1919 Oudh 398 (398) : 52 Ind Cas 477. Dharam Narain v. Labh Singh. 

Cas 836, Razzaq Ali v. Ram Autar. t (•23j 10 AIR 1923 Cal 41 (43): 50 Cal 68 : 

(’30) 17 AIR 1930 Cal 385 (386, 387) : 57 70 Ind Las 161 (DB). Naorang Singh v. A. 

Cal 114 : 125 Ind Cas 607 (DB). Ahrmzdar j. Meik. 

Rahaman v- Jaminiranfan. (Lessee know- (’29) 16 AIR 1929 Cal 272 (275) ; 117 Ind 

Ing that lessor could not put him in posses- Cas 838 (DB), Indu Bhushan v. Moazam Ali. 

Sion of a part — Suit delayed for three years f (’35) 22 AIR 1935 Mad 973 (975): 158 Ind 

— Held, claim for interest on premium not Cas 851. Nandi Reddi v. Lafcshmi Reddi. 

JustiBed.) (-38) 25 AIR 1938 Nag 439 ( 440) : 181 Ind 

(1864) 2 Mad HCR 315 (316) (DB). Vai/alil Cas 394. Cajadhar v. Rambhau. 

Pudia V. Vdaya VarTna. (Kanom lease.) • (’Ol) 25 Bom 269 (273) :2 Bom LR 1070 


8. (’43) 30 AIR 1943 P C 24 (28) : ILR (1943) 
1 Cal 372: ILR (1943) Kar (PC) 39: 7a 
Ind App 18 : 206 Ind Cas 266 (PC). Ram 
Lai Dutt V. Dhirendra Nath. 

SECTION 108— Note 4 

1. t (’29) 16 AIR 1929 Mad 611 (615. 616): 119 
Ind Cas 169 (DB), KrUhna v. Subbanna. 

SECTION 108. Clause (c)— NOTE 1 
1. Halsbury. Laws of England (Hailsham Edi- 
tion), Vol. 20. Paras. 265 to 270. 

Woodfall Landlord and Tenant. 22nd Edi- 
tion, page. 207. 

[See also (1895) 64 L J Q B 787 (790) : 
* ^(1898) t Q B 610 :73 LT 250 :44 WR (Eng) 

A Co. v. Lloyd A Sons.] 


(DB), Tayawa v. Girshidappa. 

(•17) 4 AIR 1917 Pat 549 (550) : 2 Pat L 
Jour 713:42 Ind Cas 111 (DB), Kadir 
Baksh V. Sheo Prasad. (The lessors are not 
entitled to Intrude upon the property of the 
lessees by inducting any person thereupon.) 
(See also (1864) 1 Suth WRl (2), Bishen 
Dayal v. Probho Does. 

(’13) 19 Ind Cas 815 (816) (DB) (Cal). 
Muktar Ahmad v. Sundar Koer.\ 

(But see .’05) 7 Bom L R 713 (722. 723). 
BoTnanji v. MaAomadali. (To constitute a 
breach of the covenant for quiet enjoyment 
on the landlord’s part there must be some 
act of interruption by him or those claim- 
ing under him.)] 
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But though the implied contract under this clause if for quiet posses- 
sion against interruption by whomsoever caused, it has reference, where it 
is caused by a third party, only to a ‘lawful’ eviction. It does not extend to 
maintaining the lessee’s possession against unlawful or tortious evictions by 
third parties.^ The reason is that against such acts the lessee has his proper 
remedy against the wrong-doers.** As pointed out by Rankin, C. J., in 
‘Indubhushan v. Moazam Ali.’® 


“ No lessor can guarantee that his lessee will not be subject to 
trespass or wrongful acts on the part of a third party. What he does 
covenant is that his title is such that no lawful entry or eviction or 
interruption will occur.” 

The words “ if the latter pays the rent reserved by the lease and per- 
forms the contracts binding on the lessee” do not make the payment of rent 
and the performance of the contracts ‘conditions precedent’ to the enforce- 
ability of the obligation to secure quiet enjoyment.^ This is also the English 
law on the point. In a covenant for quiet enjoyment by the lessee the usual 
qualification “ by paying the rent thereby reserved and performing the 
covenants ” does not make the payment of rent, etc., a condition precedent 
to the performance of the covenant by the lessor.® The covenant, if it is 
express, holds good during the whole of the term expressed to be granted 
by the lease and not merely during the actual continuance of the estate of 
the lessor.® Where a lease is to commence in future, the lessee cannot, before 


his right to possession accrues, sue for 
enjoyment.*® 

2. “Without interruption.” — In 
within the meaning of this clause there 

4. ('47) 34 AIK 1947 Nag 48 (51) : ILK (1946) 

Nag 568 (DB). Narayan Ramchand v. 

Gokuldoa Bholadas. 

('45 ) 32 AIR 1945 All 425 (427) : ILK (1945) 

All 412 (DB), BritiaA India Corpn. v. Secy, 
of state. 

(’38) 25 AIK 1938 Cal 690 (691. 692) : 177 
Ind Cas 996, Surendra Nath v. BAudar 
Chandra. 

('33 ) 20 AIK 1933 Mad 465 (466) : 144 Ind 
Cas 16, Ayyanna v.- Gangayya. (In con- 
nexion with proceedings for the determi- 
nation of mesne profits a receiver was ap- 
pointed to auction the land and the respon- 
dent in the case executed a security bond 
to raise the second crop and give a certain 
amount of paddy — Held, whether or- not 
there was technically a lease, the security 
bond had the same practical effect as a 
lease and though T. P. Act did not apply, 
the principles of S. 108 applied.) 

(•15) 2 AIR 1915 Mad 717 (718) : 25 Ind 
Cas 812 (DB), SArinivos Ayangar v. Kanpa- 
stocmi Iyengar. (Clause is applicable to 
agricultural lease also as a rule of equity. 
Justice and good conscience.) 

• (*22) 9 AIR 1922 Cal 87 (90) : 49 Cal 
948 : 69 Ind Cas 126 (DB). CAandi v. Kot- 
Vant Debi. 

t (’37) 24 AIR 1937 Lah 930 ( 931): 171 Ind 
Cas 114, KesAav Chander v. SAer 5inpA. 

(’70) 14 Suth WR 273 (274) (DB), Gobin 
CAundcr v. Kristo Kanto. 

t (’23) 10 AIR 1923 Cal 41 (43. 44) ; 50 Cal 
68 ; 70 Ind Cas 161 (DB). Naorang Singh 


breach of the covenant for quiet 

order to constitute an interruption 
must be a substantial interference 

v.A. J. Meik. 

(’26) 13 AIR 1926 Lah 371 (372) : 94 Ind Cas 
121, Jamtta Mat v. Cokul Chand. 

Woodfall, Landlord arid Tenant, 22nd Edn., 
page. 875. 

iSee also (’21) 8 AIR 1921 Cal 532 (534) : 68 
Ind Cas 477 (DB), Banka Behari v. Afadan 
MoAan.] 

5. Woodfall. Landlord ond Tenant, 22nd Edn., 
page 868. 

(’47) 34 AIR 1947 Nag 48 (51) : ILR (1946) 
Nag 568 (DB), Narayan Ramcliondra v. 
Golettldas BAoladas. 

(’45) 32 AIR 1945 All 425 ( 42) : ILR (1945). 
All 412 (DB), British India Corpn. v. Secy, 
of State. 

(’23) 10 AIR 1923 Cal 41 (43) : 50 Cal 68 : 70 
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Cas 838 (DB). 
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Meenakshi SuTulara v. Chidambaram Chetti. 
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with the enjoyment by the lessee of the leased property.^ Actual disposses- 
sion is, however, not necessary.^ Disturbance of enjoyment which is merely 
temporary and which does not interfere with the title or possession of the 
lessee is not a breach of obligation.® 

Where there is an interruption of enjoyment under compulsion of a 
statute it has been held in England that there is no breach of the covenant 
for quiet enjoyment.* Where the lessee was evicted by the Plague Autho- 
rities Lmder the powers vested in them by law, it was held by the Bombay 
High Court that there was no breach on the part of the lessor of the covenant 
for quiet enjoyment.® In the undermentioned case,® however, where land 
was leased for being used for sale of firewood, but the municipality refused 
permission for such sale, it was held by the Oudh Chief Court that the lessor 
did not secure the lessee possession with reference to its intended use, and 
that there wHs a breach of the obligation to secure quiet enjoyment. It is 
submitted that this view does not seem to be correct. 

A covenant for quiet enjoyment does not include a covenant for title. 

3. Interruption by holder of paramount title. — An interruption of the 
lessee’s enjoyment by the holder of a paramount title is an “ interruption ” 
within the meaning of this clause.* This follows from the principle stated in 
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(’15) 2 AIR 1915 Mad 717 (719) : 25 Ind Cas 
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Halsbury, Latoa of England (Haliaham Edi- 
tion). Vol. 20 Para. 271. 
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the eye of the law. 

(’26) 13 AIR 1926 Cal 906 (907) : 96 Ind Cas 
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(*22)9 AIR 1922 Cal 237 (242) : 63 Ind Cas 
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leased to B for purposes which Interfered 


with the enjoyment by A — Held, there was 
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ISee olso (’20) 7 AIR 1920 Pat 258 (258) : 57 
Ind Cas 69. Surendra Mohan v. Sarbc Lai. 
(Wrongfull accumulation of water by land- 
lord on his tenant's land amounts to an 
interference with the tenant’s possession.)] 
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tion). Vol. 20, Para. 274. 

(1888) 58 L J Ch. 124 (126) : 40 Ch. D 71 : 
60 LT 105:37 WR (Eng) 253. Jenkins v. 
Joefcson. (A nuisance committed on ad- 
joining land by the lessor or his tenant is 
not a breach of the covenant for quiet en- 
joyment.) 

4. Woodfall, Landlord and Tenant, 22nd Edn., 
page 880. 

5. (’99 ) 23 Bom 510 (512. 513) : 1 Bom LR 267. 
Merwanji v. Syed Sirdar. 

6. (’19) 6 AIR 1919 Oudh 398 (398) : 52 Ind 
Cas 836, Razzak Ali v. Ram Autar. 

7. (’17) 4 AIR 1917 Mad 465 (467. 470) : 40 
Mad 910:35 Ind Cas 254 (DB), Secy, of 
State v. Pemmaraju. 

(•30) 17 AIR 1930 Cal 561 (564) : 57 Cal 
1189:128 Ind Cas 321 (DB). Jyoti Prosad 
V. H. V. Loio & Co. 

(’34) 1 AIR 1934 Cal 437 ( 438) : 149 Ind 
Cas 1027 (DB». Hiralal Ray v. Satyapriya 
Chosal. 

(But see (1864) 1 Suth 1 (2) (DB), 

Bleen Dyal v. Probhov Das. (Case before 
the Act.)] 

(’47 ) 34 Am 1947 Nag 48 (51) : ILR (1946) 
Nag 568 (DB). Narayan Ramchand v. 

Gokuldaa BhoUtdas. 
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Note 1 that the covenant for quiet possession under this clause extends to all 
lawful evictions by third parties. A title paramount means a title superior 
to that of the lessor, i.e., a title against which a lessor cannot make a valid 
defence.2 Where a third person files a suit against the lessee without making 
the lessor a party, and, in execution of the decree, dispossesses the lessee it 
cannot be said that such dispossession is necessarily by a person with para- 
mount title.3 But where a lessor is made a party the dispossession will be 
by the owner of the paramount title.'* 

4. Interruption by trespasser. — As seen in Note 1, the covenant under 
this clause does not extend to ‘tortious’ acts of third parties. Where, therefore, 
the lessee is evicted or interrupted in his enjoyment of his property by a 
trespasser, the lessor cannot be said to have committed any breach of his 
obligation under this clause. In such cases the lessee can himself sue the 
trespasser for ejectment. There is a difference of opinion on' the question 
whether the lessor himself can sue the trespasser for possession in such cases. 
In ‘Ramanathan v. Pulikutty^’ it was held by the Madras High Court that the 
lessor, not being entitled to possession himself after the execution of the 
lease, was not entitled to sue the trespasser for possession. This view has 
not been followed by that Court in later cases. It has been held that a lessor, 
although he has granted lease to another is entitled for the purpose of putting 
the lessee in possession, to maintain a suit to eject the trespasser.^ It has 
also been held that if the lessor’s right to the reversion is affected by the 
trespass he will be entitled to a declaration of title and to the delivery of 
“ formal ” possession by proclamation of his reversionary right.® The same 
view, namely, that the lessor is entitled to sue to eject the trespasser for the 
purpose of putting the lessee in possession has been taken by the Calcutta 
and Patna High Courts also.^ 

There is also a difference of opinion as to whether a lessor can main- 
tain a suit for ejectment under S. 9 of the Specific Relief Act. According to 
one view he is not entitled to maintain such a suit.® A contrary view is that 
he can maintain such a suit.® It is submitted that the latter view is to be 
preferred. 

394, Oaiadhar v. Rambhau. 

* (’35) 22 AIR 1935 Mad 973 (975 :158 
Ind Cas 851, Nandi Reddi v. Lakshmi Reddi. 

(’20) 7 AIR 1920 I.ah 390 (391): 60 Ind Cas 
477. Dharm Narain v- Labh Singh. 
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(’47) 35 AIR 1947 Nag 48 (51) : ILR (1946) 
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Gokuldos Bholadas. 

2. (’21) 8 AIR 1921 Cal 532 (533) : 68 Ind Cas 
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t (’29) 16 AIR 1929 Cal 22 (25): 55 Cal 
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V. Mahcsh Chandra. 
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Ind Cas 477^ DB), Banica Behart v. Madan 
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4. (’22) 9 AIR 1922 Cal 237 ( 242) : 63 Ind C^as 
754 (DB). Ramchandra Chatterji v. Pra- 
matha Nath. 

(’29) 16 AIR 1929 Mad 195 (196) : 113 Ind 
Cas 289, Kunhammad v. Biaharait Ammad. 
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Sheikh Helim. (Lessor cannot bring a suit 
for possession against trespasser even 
where, subsequent to such dispossession the 
tenant in collusion with the trespasser re- 
fused to bring a suit.) 
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bashtni v. ShrimoH Jahnavi. 
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5. “ Shall be deemed to contract.” — The covenant for quiet enjoyment 
in this clause is deemed to be a part of the contract and to be read into the 
contract. The other clauses of this section are merely ‘statutory obligations’ 
and are not deemed to be part of the contract itself.^ 

6. Benefit of covenant runs with the land. — ^The paragraph following 
this clause applies only to this clause and not to clause (a) or (b). Conse- 
quently, it is only the benefit of a covenant for quiet enjoyment that runs 
with the land and not the benefit of the obligations under clauses (a) or (b).^ 

As will be seen in the Notes on S. Ill, the right of a lessee in the lease 
is a heritable right.^ By virtue of clause (j) of this section it is also a trans- 
ferable right. The legal representatives of the lessee or the assignee of the 
lessee will therefore be entitled to enforce the covenant for quiet enjoyment 

given by this clause.® 

7. Crown grants. — This Act does not apply to Crown grants by virtue 
of the provisions of the Crown Grants Act, XV of 1895. But it has been 
held that the provisions of this section may be referred to in order to deter- 
mine the nature of the ordinary covenants by which the lessor and the lessee 
are bound.^ 


8. Effect of breach of covenant. — Where, after the lease is executed 
the covenant for quiet enjoyment is broken by the lessor, the lessee is entitled 
to sue the lessor for damages as on breach of a contract.^ The measure of 
damages in such a case will, as in the case of any other contract, have to be 
determined by reference to S. 73 of the Contract Act. But a claim for 
damages is not the only Vemedy of the lessee. He can sue the lessor for 
specific performance of the contract by putting him in possession.- He can 

(•09) 3 Ind Caa 4S6 (467) (DB) (Cal). SECTION 108— Note 8 


Shyama Churn v. Mohamed Ali. 
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also treat the contract of lease as rescinded and deliver to the lessor the p ^ 
nerties in his possession.’ But the fact that the lessee been able to 

Lioy the property for the fuU term of the lease, has not the effect of ex^tend- 
ing the period of the lease as fixed under the terms of the lease deed. ^ 
to abatement or suspension of rent on disturbance of possession, see Notes 

on clause (!)• 

Confirm inft r.lause rd). 


Synopsis 

1. Accession. 

2. Accretion to land by alluvion. 

3. Encroachment by tenant. 

4. “ Shall be deemed to be comprised in the lease. 

1. Accession. — A lessee is under this clause entitled to any accessions 
made to the demised property during the continuance of the ^ase.^ As to the 
meaning of the word “accession,” see generally Note 1 on S. 63 and Note £ 
on S. 70. The question whether a particular addition to the demised property 
is an “ accession ” must be decided, as seen in the said Notes, in the 

of various facts — upon the intention of the parties, upon the law applicable 
to the particular case and in some cases upon both these things. 

2. Accretion to land by alluvion. — Under the English law where there 
is an acquisition of land from the sea or a river by ‘gradual, slow and 
imperceptible’ means then, from the supposed necessity of the case fh® 
difficulty of having to determine year by year to whom an inch, or a foot, or 
a yard belongs, the accretion by alluvion is held to belong to the owner of 
the adjoining land.» This principle was applied by their Lordships of toe 
Privy Council in the case of ‘Felix Lopez v. Muddun Mohun^ and by the 
Allahabad High Court in ‘Narendra v. Achhaibar.3 In ‘Raja Srinath Roy v. 


Lessee suing all co-sharers to enforce lease 
or for damages — Held, claim for damages 
was maintainable under Specific Relief Act, 
S. 19.) 

[See also (*43) 30 AIR 1043 PC 24 (28) : 
ILR (1943) 1 Cal 372 : ILR (1943) Kar (PC) 
39 : 70 Ind App 18 : 206 Ind Cas 266 (P C). 
Ra-m Lai Dutt v. Dhirendra Nath.] 

3. (’76) 25 Suth WR 492 ( 492) (DB). ML Loli 
Kontoar v. Phillip William Carter. 

(*12) 15 Ind Cas 711 (716) (DB) (Mad). 
Meenakshi Sundara v. Chidamboram Chetty. 
(’27) 14 AIR 1927 Lah 880 ( 880) : 109 Ind 
Cas 799, Kundan Lai v. Lekh Rai. (If the 
tenant does not deliver possession, he may 
be liable in damages.) 

ISee however (’27) 14 AIR 1927 Lah 1 (4) : 
7 Lah 423 : 98 Ind Cas 584 (DB). Obedur 
Rahman v- Darbari Lai. (A landlord’s 
unlawful entry on the demised premises 
during the continuance of a tenancy, 
though it may suspend his right to demand 
rent from the tenant, does not ipso iacto 
extinguish the currency of the lease.)] 

4. See (’29) 16 AIR 1929 Oudh 286 (287) : 113 
Ind Cas 734, Panchu v. Deputy Commr. 
Sultanpur. (Lease for 7 years — Lessee 
ejected by previous lessee after one year — 
Previous lessee ejected by lessor after 6 
years of occupation — Lessee claiming ex- 
tension of lease on the ground that he was 
i)ot able to enjoy the property for the full 
period of lease — Held, the lessee might or 
might not have his remedies against the 
landlord, but period of the lease as fixed 


under the terms was not extended.) 
SECnON 108, Clause (d)— Note 1 

1. (’08) 2 Sind LR 1 (6) (DB), 5eth Asandaa 
V. Mir Hassan Khan. 

t('27) 14 AIR 1927 Cal 902 ( 904): 55 Cal 
201 :104 Ind Cas 655 (DB). Latifa Khatun 
V. Tofer AH. (Accretion by alluvion.) 

(’25) 12 AIR 1925 Cal 758 (759) : 87 I.C. 442 
(DB), Dhirendra Chandra Rai v. Khoja 
Habibullah. 

ISee also (1864) 1 Suth W R 113 (114) (DB)» 
Narain Doss Bepary v. 5oobul Bepary. 

(’80) 5 Cal LR 192 (193) (DB), Muturo 
Kanto Shah Chowdhry v. Meajan Mundul.1 

SECTION 108— Note 2 

1. (1828) 5 Bing 163 (166): 27 R R 292 (308): 
2 Bligh (NS) 147, Gifford v. Lord Tor- 
borough. 

t (1824) 107 E R 668 ( 673. 674): 3 B&C 91: 
2 L J K B 196 : 4 Dowl 8e Ry 790. R. V. Lord 
Yarborough. 

(•15) 2 AIR 1915 P C 131 (136): 84 UPC 98 
(104) : 1915 App Cas 599 : 112 LT 955 (P C). 
A. G. of Sotiih Nigeria v. Holt & Co. 
(Where an addition is caused artificially by 
execution of works of reclamation, acquisi- 
tion cannot be said to be slow and there- 
fore doctrine of natural accretion will not 

apply) 

2. (’70) 13 Moo Ind App 467 (473) : 14 Suth 
WR 11 (PC). 

3. (’06) 28 All 647 ( 649) : 3 All L Jour 453 : 
1906 All WN 169 (DB). 
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Dinabandhu Sen^’ their Ix>rdships of the Privy Council, however, observed 
as follows : 

“ It is to be observed that here too Indian law doubtless guided by 
local physical conditions, has adopted a rule varying somewhat from the 
rule established in this country. Where under English conditions the 
rule applies to ‘imperceptible’ alterations. Regulation XI of 1825 (Bengal), 
Arts. 1 and 4, speak of ‘gradual accession.’ The analogy of the English 
rule can hardly be prayed in aid when Indian legislation has thus an 
established and different rule on the same subject. Further, as the 
‘Indian rule is established now beyond question,’ it may perhaps be said 
without offence of the Indian as of the English rule, that it represents 
rather a compromise of convenience than an ideal of justice, for, that 
which is a man’s own does not become another’s any more agreeably to 
ideal justice by being filched from him gradually instead of being 
swallowed whole.” 

The decision of ‘Srinath Roy’s case’ has been regarded as settling the 
view, so far as this country is concerned, that an accretion need not be 
‘imperceptible’^ See also the undermentioned cases® under Bengal Regula- 
tion XI of 1825 under which an accretion is required only to be 
gradual and not imperceptible. 

Where the accretion to land is ‘sudden’ and not gradual it cannot be 
said to become part and parcel of the land to which it is added and so does 
not constitute an “accession.” If a land is submerged and is again re-formed 
and can be identified as forming part of a particular estate the owner of that 
estate is entitled to it.^ 

It was held in ‘Secretary of State v. Kadirkutti'*’ that even though an 
accretion has been brought about artificially and not by natural causes, the 
party bringing it about may become entitled to it, but that the rule will not 
apply where it is brought about intentionally with the motive of getting the 
benefit of accretion. This view was rested on the decision in ‘Attorney- 
General V. Chambers.’^ The view expressed in the last mentioned case 
appears, however, to be no longer good law in view of the decision of the 
House of Lords in ‘The Mayor of Bradford Corporation v. Pickels’’^^ where 
-it has been held that, provided that an act is done lawfully, the party cannot 
be deprived of any benefit that may be derived from such act by reason 
merely of the fact that his motive is bad. 

3. Encroachment by tenant. — A tenant encroaching upon other property 
of the landlord does not, merely by reason of such encroachment, become a 
tenant of such property also. His possession will be really adverse to the 
landlord. To what extent it would be adverse would, however, depend upon 
the nature of the right in assertion of which the adverse possession was held. 
Where the tenant is in adverse possession claiming an absolute right in the 


4. * (’14) 1 AIR 1914 PC 48 ( 59) : 42 Cal 489 
10 Nag L R 108 : 41 Ind App 221 : 25 I C. 
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Hemanta Kumari v. Secretary of State. 

8. (90) 13 Mad 369 (377) (DB). 

9. 45 ER 22 (27). 

10. (1895) 64 LJ Ch 759 (762). 
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land he would acquire by prescription an absolute title to the land. ^But 
where he claims to be a tenant of the land he will acquire a tenant s right 
in the land. The ‘presumption’ is, however, that he only claras the ad<h- 
tional land as part of the land. “The true presumption, said Markby, J., 
in ‘Gooroo Doss Roy v. Issur Chunder.^’ “ as to encroachment made by ^e 
tenant during his tenancy upon the adjoining lands of his landlom ^ that me 
lands so encroached upon are added to the tenure, and form part thereof for 
the benefit of the tenant so long as the original holding continues, and after- 
wards for the benefit of the landlord, unless it clearly appeared by some act 
done at the time that the tenant made encroachments for his own benefit. 


Before the tenant acquires by prescription an absolute title, or the 
tenancy right the landlord can eject the lessee from the portion encroached 
upon.® Where the lessor treats the lessee as a tenant in respect of the 
encroachment while the latter professes to hold it as part and parcel of the 
leased property, the two plots constitute one tenancy and stand on the same 
footing."* After a title by prescription has been acquired by the lessee to 
the tenancy rights, the lessor cannot eject the lessee before the termination of 
the lease.5 If the lessee has acquired a full title by prescription the landlord’s 
title will be extinguished.®® 

Where the tenant encroaches on land which adjoins his holding but 
which belongs to a person ‘other than the landlord’ the possession of such 
land may be adverse to the owner thereof. But the presumption in this case 
also is that he ha's made the encroachment, not for his own benefit, but for 
that of his lanchord,® and the burden of proof is on the tenant to show that 


SECTION lOS— Note 3 

1. (74) 22 Suth WR 246 (247) (DB). 

2. Also see the ioUowing cases : 

(1895) 64 LJQB 245 (247), Tabor v. 

Godfrey. 

(Tenant occupying an encroachment must 
be deemed to have occupied it as part of 
the holding.) 

• (' 12 ) 35 Mad 618 (621) : 10 Ind Cas 575 
(576) (DB). Muthurakfcu Thevan v. R. G. 
Orr. 

COS) 2 Cal L Jour 125 (133, 134) (DB), 
Ishan Chandra Mitter v. Rajo Romranjon 
Chalearbutty. (Per Mookerjee, J.) 

C25) 12 AIR 1925 Cal 193 (194) : 84 Ind Cas 
65? (DB), Golam Nazar v. Abbas MoIIa. 

Also see Section 105, Note 81. 

3. • (12) 14 Ind Cas 212 (212) (DB) (Cal). 
Gopal Krishna Jana v. Lakhiram Sardar. 
C17) 4 AIR 1917 Pat 471 (473) :2 Pat L 
Jour 506 : 41 Ind Cas 114 (DB), iVftdnapur 
Zamindari Co. v. Pandey Sardar. 

(’97) 25 Cal 302 (304, 305) (DB). Prohlad 
Teor V. Kedar Nath. (Tenant encroaching 
upon land of his landlord does not become 
the tenant in respect of such land against 
the will of the landlord.) 

• C05) 2 Cal L Jour 125 (135) (DB). Ishan 
Chandro Mitter v. Rnja Ramranjan Chofcar- 
butty. 

(1900) 4 Cal WN 508 (511) (DB), Khondkar 
Abdul Hamid v. Mohini Kant Saha Chou- 
dhuri. (But when the landlord has once 
exercised his option and treated the person 
as tenant he cannot ^bsequently treat him 
as trespasser.) 

C21) 8 AIR 1921 Cal 83 (83) : 67 Ind Cas 
639 (DB), Abdul Hossain v. A/saruddin. 
C84) 10 Cal 820 (821, 822) (DB). Nuddyar- 


chand v- Mea Jan. 

C18) 5 AIR 1918 Cal 639 (641) : 41 Ind Cas 
530 (DB), Sarada Kripa Lala v. Alehil : 
Chandra Bistoas. 

(’ll) 11 Ind Cas 30 (30) (DB) (Cal). Taran 
Chandra v. Ganendra Nath. 

(’03) 16 CPLR 36 (40). Gadt Kunbi v. Ram. 
Lai. 

4. (18) 5 AIR 1918 Cal 639 (641, 642) : 41 Ind 
Cas 530 (DB), Sarada Kripa Lala v. AlchiL 
Chandra. 

5. V12) 14 Ind Cas 212 (212) (DB) (Cal)* 
Gopal Krishna v. Lahhirma. 

(’09) 4 Ind Cas 526 (528) (DB) (Cal)* 
Krishna Govinda. v. Banka Behari. 

{See also ('29) 16 AIR 1929 Lah 469 (470) ; 
117 Ind Cas 810, Amar Nath v. Thaferu. 
(Lessor’s right to fair rent is not barred.)] 

5a. (’26) 13 AIR 1926 Cal 883 (885) :95 Ind 
Cas 622 (DB)> Devendra Narayan v. Jhumur 
Pramanik. 

6. • (’84) 10 Cal 820 (821) (DB), Nuddhyor- 
chand Shaha v. Mea Jan. 

• (’35) 22 AIR 1935 Cal 771 (772) : 159 Ind 
Cas 685 (DB), Saroj Kumar v. Surjya Kanta. 
(’16) 3 AIR 1916 Cal 596 (597) : 29 Ind Caa 
216 (DB). Tcpu V. Tefoyit. 

(’19) 6 AIR 1919 Cal 378 (379) : 51 Ind Caa 
797 (DB), Rafchal Chandra v. Mohendra 
Narain. (Encroachment by tenant on 
another’s land -enures for benefit of land- 
lord from date of encroachment.) 

(’28) 15 AIR 1928 Lah 351 (352) : 107 Ind 
Cas 386. Nanak Chand v. Gaman. (On' ter- 
mination of tenancy tenant must render it 
up to the landlord.). 

t (’18) 5 AIR 1918 Mad 278 (279): 43^ Ind 
Cas 677 (DB), Ammu Ammat. v. Puthi- 
parambath. 
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the encroachment was for his own benefit.^ A subsequent severance of the 
encroached portion from the demised property is sufficient to rebut the said 
presumption.® 

Where the lessor is entitled to the benefit of an encroachment on the 
principles stated above, he will be entitled to claim, and the tenant will be 
bound to pay, additional rent for the excess area.® After the termination 
of the lease, the lessee would also be bound to hand over the excess area to 
the landlord along with the property originally demised.^® 

4. “ Shall be deemed to be comprised in the lease.” — The accession 
becomes under this clause a part of the leased property. According to the 
English law the covenants to repair, etc., in the lease extend also by implica- 
tion to the encroachments and the buildings thereon.^ 


Section 108 Clause (e). 
Synopsis 


1. Scope. 

2. “Flood.” 

3. “ Substantially and permanently 
unfit.” 


4. “ At the option of the lessee. 

5. Proviso. 

6. Effect of repudiation. 

7. Contract to the contrary. 


1. Scope. — This clause enacts a rule which appears to be somewhat 
different from the English law. Under that law, the fact that the demised 
property is destroyed by flood or fire or lightning or by the violence of an 
army is not a ground for the tenant to free himself from the liabilities under 
the lease unless there is an express contract or convenant to the effect.^ In 
a recent case^® Lord Russell of Killowen and Lord Goddard observed that 
the doctrine of frustration can never apply to put an end to a lease while 
Lord Seimon L. C. and Lord Wright held that the doctrine may in certain 
circumstances apply. Under this clause the fact that the demised property 
is destroyed or substantially and permanently rendered unfit will, apart 
from any contract, enable the lessee, at his option, to put an end to the 
lease. But the clause has reference only to cases of positive actual destruc- 


{See al«o (’14) 1 AIR 1914 Low Bur 194 
(196) :8 Low Bur Rul 71 : 29 Ind Cas 872 
(DB), Sit Yin v- Mo SAin. (Though Act 
not applicable, principle embodied therein 
followed.)] 

7. (’18) 5 AIR 1918 Mad 278 (279) ; 43 Ind 
Cas 677 (DB), Ammu Ammal v. Puthi- 
oparoTTibath. 

(See aUo (’28) 15 AIR 1928 Lah 351 (352) : 
107 Ind Cas 386, Nanofc Chond v. Garruin. 
(’84) 10 Cal 820 (822) (DB). Nuddyarchand 
V. Mea Jan. I 

8 . (’15) 2 AIR 1915 Cal 386 (387) : 30 Ind Cas 
896 (DB). Birendra Kishore v. Lafcshmi. 
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Cas 685 (DB), Saroj Kttvutr v. Surjya Kanta. 
(•74) 22 Suth W R 246 (247) (DB), Cooroo 
Dost V. Issur Chunder. 

' (’26) 13 AIR 1926 Cal 883 ( 885. 886) : 95 
Ind Cas 622 (DB). Devendra Narayan v. 
Jhumer Pramanik. 

(’99) 26 Cal 739 ( 744. 745) (DB). Atsanullah 
Bahadur v. Mohini Mohan Das. (Bengal 
Tenancy Act.) 

(’S«) 23 AIR 1936 Cal 454 ( 455) : 168 Ind 
Caa STS (DB), Khaje HabibnlUx v. Bepin 
^ CTAandra.* (Do.) 

('ll) 11 Bid Cm 30 (31) (DB) (Cal). Taran 

Qtmendra Nath. (Do.) 


(•82) 8 Cal 706 (707); 4 Shome LR 272 
(DB), BrojeTidTa Coomar v. Wopendra 
Narain. (Alluvion Regulation (Bengal) XI 
of 1825.) 

(’81) 7 Cal 479 (482, 483) :8 Cal LR 517 
(DB), Golan Ali Kali Krishna. (Do.) 

10. (’25) 12 AIR 1925 Cal 1114 (1116) : 87 Ind 
Cas 630 (DB), Indu Bhusan v. Aiul Chandra. 
Fawcett, Landlord and Tenant, 3rd Edn., 
page 564, See also Notes on clause (q). 
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1. Woodfall. Landlord and Tenant, 22nd 
Edn.. page 926. 
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1. (14) 1 AIR 1914 Sind 75 (78) :8 Sind LR 
222 ; 28 Ind Cas 5 (DB), Ghulam Mahomed 
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Halsbury, Laws of England (Hailsham Edi- 
tion). Vol. 20, Paras. 196, 263. 

Woodfall Landlord and Tenant, 22nd Edn.. 
pages 521. 522. 

(’36) 23 AIR 1936 Mad 664 (664) : 165 Ind 
Cas 855, Raman Nambiar v. Kannan 
Nambiar. 

(*45) 1945 App Cas 221 : (1945) 1 All ER 
252 : 114 L J K B 110. Criekwood Property 
dk Investment Trust v. Leighton’s Invest- 
ment Trust Ltd. 
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pSU" to "xiton'tooutE “tff 

clause for avoiding the lease.® 

2 “Flood” It was held in ‘Subramania Pattar* v. Kattambath 

Ramai’ 'that the word “flood” in this clause must be restricted to sea-water 
flooding and not fresh water flooding. This view was, however, dissented 
from by Venkatasubba Rao, J., in the undermentioned case.® 

3 “Substantially and permanently unfit.” — The words “substantiaUy 
and permanently unfit” imply that the damage must be so great that the 
land could not be rendered fit for cultivation at a rea^nable expenditure 
during any portion of the remaining period of the lease.^ The burden of proof 
will be on the lessee to establish that the demised property was rendered 
substantially and permanently unfit.® Where a part of a house was rendered 
dangerous for habitation by reason of an earthquake shock, it was held by 
the Allahabad High Court that that cannot be said to render the house subs- 
tantially and permanently unfit” for residence.® Where a godown was ^urnt 
down so badly that it could not be repaired within three months it was held 
by the Bombay High Court that it was rendered substanially and pepianently 
unfit for use."* In another Bombay case it was held that an eviction of me 
tenant from the demised premises by the Plague Authorities acting under 
the Epidemic Diseases Act (III of 1897) could not be said to render 
premises permanently unfit within the meaning of this clause.® It is sub- 
mitted that such an eviction cemnot, even otherwise, be regarded as falling 
within any of the categories of fire, tempest, flood, violence of an army or 
mob or other irresistible force. 


The inability of the lessee of salt works to carry on his work owing 
to the strike of the workers cannot be said to have rendered the leased 
perty substantially unfit by reason of any of the causes mentioned in this 
clause.® In the undermentioned case‘s the lease was one for agricultural 
purposes not governed in terms by this clause. The land leased were silt^ 
up by floods, but it was possible to put them right by means of certain 
expenditure. It was held that the tenancy caimot be put an end to. 


4. “At the option of the lessee.” — The lease does not *ipso facto* become 
void on the destruction, etc., of the premises; only the exercise of the option 
by the lessee will render it void from the moment of such exercise.^ The 


2. (-14) 1 AIR 1914 Sind 75 (77) ;8 Sind LR 
222:28 I. C. 5 (DB). Ghulam Mahomed v. 
Sahib Sin 9 h. 

3. CIO) 1 Upp Bur Rul 2nd Qr. 22 : 8 Ind Cas 
471 (473). Mi Me v. Nga On Goinp. 

SECTION 108— Note 2 

1. C20) 7 AIR 1920 Mad 584 (584) : 43 Mad 
132 : 53 Ind Cas 397 (DB). 

2. C36) 23 AIR 1936 Mad 664 ( 665) : 165 Ind 
Cas 855. Raman Nambiar v. Kannan Nam- 
biar. 

SECTION 108— Note 3 

1. ('28) 109 Ind Cas 243 (243) (Mad). 

Sinparauelu Pillai v. Marimuthu Piltai. 

2. (’28) 109 Ind Cas 243 (243) (Mad). 

Singaravelu Pillai v- Marimuthu Pillai. 

3. CIO) 7 Ind Cas 201 (202) (DB) (AU). /. O. 
Brian Donaphey v. Ceorpe Weatherdon. 
(Engineer certifying that the danger was 


not imminent but that the house required 
immediate repairs.) 

4. (’99) 23 Bom 15 (19), Dhuramscy v. 
Ahmedbhai. 

5. (’99) 1 Bom L R 739 (742) (DB), MaliOTnod- 
ally V. Campbell. 

6. (’28) 15 AIR 1928 Bom 61 (63) : 52 Bom 
142 : 108 Ind Cas 19 (DB), Hari Loarman v. 
Secretary of State. 

7. (’29) 16 AIR 1929 Mad 575 (576) : 118 Ind 
Cas 79, Sinnappa Pilloi v. Ramostoami 
Ayyar. 

SECTION 108— Note 4 

1. (’99) 23 Bom 15 (19), Dhuramsey v. Ahmed- 
bhai. 

(’26) 13 AIR 1926 Lah 371 (372) : 94 Ind Cas 
121. Firm Jamita Mai v. Gofcal Chand. 
t (’10) 6 Ind Cas 906 ( 909) (Bom). Breul A 
Co. V. Haji Siddicle Haii Ibrahim. 

C33) 20 AIR 1933 Lata. 51^ (519) : 150 Ind 
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zeroise of the option need not be by any written notice; nor need such 
notice, if given, require any length of time for its operation.=^ The option 
must, however, be exercised within a reasonable time of the occurrence.^ 
Otherwise the lessee cannot be allowed to repudiate the lease.^ The question 
-ns to what is reasonable time will depend upon the facts and circumstances 
of the case.^ In the undermentioned case® it was held that there was no valid 
exercise of option until the lessee delivered possession of the property to the 
lessor. It is submitted that this view is not correct. 

But the fact that the lessee has not exercised his option to avoid the 
lease under this clause will not render him liable, in the absence of a contract 
to the contrary, to restore the property to the lessor in its original state by 
repairing or re-building the premises^ though he would continue to be liable 
for the rent until the determination of the lease.® 

5. Proviso. • — If the injury is caused by the wrongful act or default 
of the lessee himself he cannot get the benefit of this clause. The reason is 
that no person can derive any advantage from his own wrong. On the other 
hand, the lessee may be liable to pay damages to the lessor. ^ Where, owing 
to the neglect of the lessee himself for failure to give intimation as required 
by the rules, he was evicted by the Plague Authorities, it was held that he 
was not thereby absolved from the liabilities under the lease.^ A rented 
certain premises in which he had stored a large number of bales of piece- 
goods, and put a watchman in charge, who, one night, lit a hanging light in 
close proximity to the goods, locked up the premises and went away. The 
premises were destroyed by fire. It was held that the fire was caused through 
A’s default within the meaning of this clause.® 


6. Effect of repudiation. — Where the lessee validly repudiates the 
lease by exercising the option given to him by this clause, he can refuse to 
pay future rent in respect of the premises.^ He can also sue the lessor to 
recover, under S. 65 of the Contract Act, any rent or premium which he had 
paid already for the period after the repudiation. But the lessee is bound 
after repudiation to restore vacant possession to the lessor under clause (q). 


Cas 682, Banarsi Das v. Cantonment 
Authority Ambala Cantonment. 

(’14) 1 AIR 1914 Sind 75 (77) ;8 Sind LR 
222 :28 I. C- 5 (DB). Chulam Mahomed v. 
SaKeb Singh. 

|Sec (’28) 109 Ind Cas 243 (243) (Mad). 
Sinporavelu Filial v. Marimuthu Pillai. (Up 
to the date of avoidance liability for rent 
continues.)] 

2. (’16) 3 AIR 1916 Cal 707 (707) : 31 Ind 
Cas 697 (DB), Damoda Coal Co. v. Hurmook 
Martoari. (Section 106 does not apply to 
notice under S. 108, cL (e).) 

3. (10) 6 Ind Cas 906 (909) (Bom). BreuI & 
Co. V. Haji Siddicfc Haji Ibrahim. 

4. CIO) 6 Xnd Cas 906 (909) (Bom), Breul & 
Co. V. Haji SIddicIc Haji Ibrahim. 

5. (’10) 6 Ind Cas 906 ( 909) (Bom), Breul & 
Co. V. Haji Slddlclc Haji Ibrahim. (Lease 
was to terminate in due course within four 
months after fire— Notice not given till 
more than a month expired — Notice held 
not given within reasonable time.) 

'6. CIO) 35 Bom 333 (338) :8 I. C. 1049 (1050) 
(DB) 5iddicfc Haji Hootein v. Breul A Co. 
(Affirming 6 Ind Cas 906') 

7. C28) 15 AIR 1928 Mad 1140 (1141. 1142) : 51 
Mad SM : 114 Ind Cas 234 (DB). East 
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India Distilleries & Factories Lid. v. P. F. 
Mathias. 

8- (1811) 13 RR 556 (557) :4 Taunt 45 :128 
E R 244, Baker v. Holtpzaffel. 
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1. • (’26) 13 AIR 1926 All 695 (697): 48 All 
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{See also CIO) Ind Cas 716 (717) (DB) 
(All). Mathura Das v. Mohan Lai. (Where 
injury is not due to lessee’s fault he is not 
liable to pay damages.) ] 

2. (’99) 1 Bom LR 739 (742) (DB), Mahomcd- 
ally V. Campbell. 

3. (’20) 7 AIR 1920 Mad 493 (495) : 59 Ind Cas 
252 (DB), Girdaridoss v. Ponnu. 

SECTION 108— Note 6 

1. C94) 17 Mad 98 (99) : 4 Mad L Jour 21 
(DB), Kunhayen Haji v. Mavan. 

2. C33) 20 AIR 1933 Lah 517 (519) : 150 Ind 
Cas 682. Banarsi Das v. Cantonment 
Authority, Ambala Cantonment. 

(’35) 22 AIR 1935 Nag 208 (209) : 31 Nag 
L R 368 : 1S8 Ind Cas 358, Shrawan v. 
Sheoratan. 

C99) 23 Bom 15 (21), Dhuramsey Soonder- 
das V. Ahmedbhal Hubibbhoy. (The lessee 
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If he fails to do so he will be liable to the lessor for damages.^ If, however, 
the lessor accepts rent from the lessee, the latter will become, under S. 116, a 
tenant from year to year or from month to month accordmg to the purpose 
for which the property was leased.* 

7. Contract to the contrary. — S. 108 (e) can not be involved where 
the parties to a lease have themselves provided for the contingencies refe^en 
to Thus where the parties have specifically agreed that in spite of land 
being lost by delunion or damage being caused by flooding the lessee would 
remain liable to pay the whole of the rent stipulated for. S. 108 (e) will 
have no application. (1) 

Section 108 Clause (f). 

Synopsis i 

1. Scope. 3. Contract to the contrary. 

2. Remedy of the lessee. 

1. Scope. — There is no general rule of law that a lessor is boxind to 
keep the demised property in good repair or to expend any money on the 
property.^ Nor is the lessor liable to compensate the lessee for any loss 
sustained by him by reason of want of repair.^ The lessee himself is under 
a qualified obligation in that respect under clause (m).® 

But the parties may enter into a contract that the lessor should make 
certain repairs. In such cases the lessor would be bound on notice being 
given to that effect,* to effect such repairs. This clause applies to such cases. 
The failure of the lessor to effect the repairs will not entitle the lessee to 
‘terminate* the lease.® It will only enable him to effect such repairs himself 
and deduct the expense of such repairs from the rent or otherwisd recover 
it from the lessor.® 

2. Remedy of the lessee. — The clause provides that the lessee who 
himself makes the repairs which, under the contract of lease, the lessor is 
bound to make, may deduct such expense from the rent or otherwise may 
recover it from the lessor. It has been held that he can also claim damages 


3. CIO) 35 Bom 333 (338) :8 Ind Cas 1049 
(1050) (DB). Sidich Hazi Hoosain v. Bruel 
& Co. (Affirming 6 Ind Cas 906.) 

4. ('10) 35 Bom 333 (338) : 8 Ind Cas 1049 3 . 

(1050) (DB), Sidicfe Haji Hoosein v. Bruel 

& Co. 4. 

(’45) 32 AIK 1945 Pat 300 (305) : 24 Pat 197 
(DB), Surat Singh v. Shco Prasad. 5 . 

SECTION 108, Clause (f)— Note 1 

1. • (’98) 2 Cal WN 34 (36). Charles Stuart 
V. Patrick Plaj/fair. 

(’23) 10 AIR 1923 Cal 524 (525) : 72 Ind Cas 
98 (DB), Btjot Chandra Singh v. Howrah 
Amta Light Railway Co., Ltd. 

('27) 14 AIR 1927 Bom 115 (118) : 51 Bom 
274 : 101 Ind Cas 210 (DB). Lafchmichand v. 
Ratanbai. 

Woodfall. Landlord and Tenant, 22nd Edn.. 
page 760. 

Halsbury, Laws of England .(Hailsham 
Edition), Vol. 20, para 219. g 

Fawcett. Landlord and Tenant, 3rd Edn., 
pp. 333-334. 

2. (’98) 2 Cal WN 34 (37). Stuart v: Playfair. 

(’43) 1943 App Cas 283 (1943). All ER 68 : 

112 LJKB65 Summers v. Salford Corpn. 
(Housing Act, 1936. case under — There Is an 


implied undertaking to keep house in all 
respects fit for human habitation — But for 
damages lies for breach of imdertaking.) 

See Section 108 (m). Note 1. 

Woodfall. Landlord and Tenant, 22nd Edn., 
page 761. 

Woodfall, Landlord and Tenant, 22nd Edn-, 
page 762. 

(’26) 13 AIR 1926 Cal 546 (549) : 93 Ind Cas 
•1, Copiram Bhotica v. Bisseawar Dutt. 
(Unless the failure constitutes such a subs- 
tantial Interference with the right of the 
lessee as to constitute an eviction.) 

* (’36) 23 AIR 1936 Mad 564 (566) : 59 Mad 
942 : 163 Ind Cas 384 (DB), Zeebunnissa 
Begum v. Mrs. Danagher. 

(’23) 19 AIR 1923 Cal 524 (526) : 72 Ind Cas. 
98 (DB), Bejop Chandra Sinfta v. Howrah 
Amta Light Railway Co. Ltd. 

(’26) 13 AIR 1926 Cal 546 (549) : 93 Bid Cas 
81, Gopiram Bhotica v. Bisseswar Dutt. 
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Graham v. Colonial Govt, of British Guina.^ 
[See also (’36) 23 AIR 1936 All 522 (523) r 
163 Ind Cas 872 (DB), Kamal Deid v.- 
Khudadod.] 
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against the lessor for breach of his obligation.^ He can, m a suit for rent by 
the lessor, claim to set off such damages against the rent. Where he has 
himself carried out the repairs he can, in a suit for rent, counter-claim for 
the money so spent.^ But he cannot claim specific performance agamst the 
lessor by compelling him to carry out the repairs.^ 

The words “or otherwise recover it from the lessor’* gly© a right of 
reimbursement to the lessee apart from his right of deduction of the expense 
from rent.5 It has been held in the undermentioned case« that the claim to 
reimbursement would be under S. 70 of the Contract Act. 

3. Contract to the contrary. — Where under the terms of tenancy, the 
lessee is himself bound to make the repairs at his own expense, he cannot 
claim anything from the lessor on that account, ^ or deduct the value ot the 
repairs from the rent due.^ Where the contract provides that it is the lessor 
that must make the repairs and that the lessee should have no right to do so, 
the latter, if he effects the repair, cannot deduct the expenditure from the 
rent.® Where the contract expressly provides that if the lessor does not make 
the repair, the lessee should make it ‘and deduct the costs from the rent , 
he cannot claim damages against the lessor for non-repair.^ 

Section 108 Clause (g). 


Synopsis 

1. Scope. 

2. “Which he is bound to make. 


Right to damages and reim- 
bursement. 

Contract to the contrary. 


1. Scope. — Under the English law, a lessee who, under actual or 
implied compulsion, has paid any rate or tax which the landlord is liable to 
pay may deduct the amount from his rent unless there is an express cove- 
nant or stipulation to the contrary.^ This is the principle which is found 
enacted in this clause. This clause is, however, in some respects, wider than 
the English law. It is not limited to the payment of rates and taxes. Further, 
unlike the English law, it is not necessary that the deduction should be made 
only from the rent of the current year and not afterwards.^ A lessee claiming 

the benefit of this clause must show — 


(a) that the lessor is bound to make the payment, 

(b) that he neglected to do so, 

(c) that the amount was recoverable from the lessee or against the pro- 
perty leased, and 
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Mt. Zummeerunnissa v. Mr. E. Gayer. 

4. (’68) 1868 Pun Re No. 14, Page 46 (47) 
Roopa V. Baness. 

SECTION 108, Clause (g)— Note 1 

1. Woodfall, Landlord and Tenant, 22nd Edn., 
page 698. 

2. Woodfall, Landlord and Tenant, 22nd Edn., 
page 698. 

(1817) 18 RR 444 ( 446) :1 B & Aid 123. 
Denby v. Moore. (If the deduction is not 
made, the tenant cannot recover It.) 
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(d) that he made such payment himself. 

It may be noted that the lessee is not boimd, as he is required under 
clause (f), to give any notice to the lessor before makmg the payment 

himself. 

This clause does not apply in terms to agricultural leases. But the 
principle underlying it is of general applicability^ and is applicable to 
cultural lease also as being in consonance with justice, equity and good 
conscience.^ 

2. “I^liich lie is bound to make.” — In order that the lessee may take 
advantage of this clause he must show that the lessor was bound to make 
the payment which he (the lessee) has made. Where, in execution of a 
decree against the lessor his interest was sold in auction and the lessee there- 
after deposited the decree amount under O. 21 R. 89 of the Civil Procedure 
Code and claimed to recover the same from the lessor, it was held by the 
Calcutta High Court that, after the sale, the lessor could not be said to be boimd 
io make any payment and that, consequently, the payment by the lessee 
would not come within this clause.^ 

W^iere property which was subject to a maintenance charge payable 
by A was leased by him to B and, on failure of A to pay the maintenance, 
B paid it, it was held that, inasmuch as the maintenance might have been 
collected by the sale of the leased property, B can deduct the amount so 
paid from the rent due.^ Where the property leased is subject to a mortgage, 
the lessor, in view of the covenant for quiet enjoyment, may be said to be 
bound to pay the mortgage, as between himself and the lessee. Consequently, 
if the lessee pays off the mortgage he can invoke the benefit of this clause.® 


The general rule i's that the lessor is bound to pay the Government 
revenue of the leased property. If the lessor fails to pay it the lessee may 
make the payment and recover it from the lessor.^ It has been held that even 
if the Government assessment is increased after the lease is granted it is 
the lessor that is bound to make the increased payment also.® But where the 
rent fixed was Rs. 19, and the Government assessment which was originally 
Ke. 0-15-3 was raised to Rs. 59-8-6, it was held that the implication of the 
contract of lease must be taken to be, that up to the rent amount of Rs. 19 
the laniord is liable for the Government assessment and that the lessee is 
responsible beyond that amount.® Where the tenant undertook to pay the 
whole of the cesses which were levied under the Bengal Cess Act (1880) at 
the time of contract of lease, inclusive of the share payable by the tenant and 
also of the share payable by the landlord, it was held that if the amount of 


3. vn) 15 Suth WR 545 (547) (DB). Hills 
V. Woo)na Moyec. (Case before the Act.) 

4. (’40) 27 AIR 1940 Mad 410 (412). Nanjapptt 
V. Ra«£/a«oa?ni. 

SECTION 108— Note 2 

1. (’02) G Cal WN 336 (337) (DB), Bepin 
Beliary Saniolcar v. Kalidas Chaterjee. 

2. (’40) 27 AIR 1940 Mad 410 (411). Nonjoppo 
Coundan v. Rangasroami Coundan. 

3. t (’34) 21 AIR 1934 Mad 658 (660. 661): 152 
Ind Cas 201, Isioara Shetty v. Ramappa 
Shetft/. 

(’28) 15 AIR 1928 Mad 380 (381) : 109 Ind 
Cas 465 <DB), iiavumantha Coundan v. 
Doraisioamt Pillai. 

(1888) 20 QBD 209 (219. 220) : 57 LJQB 
129 : 58 LT 457 : 36 W R (Eng) 298, Under- 
lay V. Read. 


(1839) 9 A & E 809 (813) : 112 ER 1421 :8 
LJ (NS) QB 124. Johnson v. Jones. 

{See also (’40 ) 27 AIR 1940 Mad 410 (411). 
Nanjappa Coundan v. Rangostoaml Gounden. 
(Property subject to maintenance charge.)] 

4. (’27) 14 AIR 1927 Oudh 609 (609) : 104 Ind 
Cas 358. Mt. Faiyazunnisa v. Bajrang 
Bahadur. 

(’86) 12 Cal 213 (216) (DB), Smith v. Dina 
Nath Mukerjee. 

5. (’10) 7 Ind Cas 321 (32G) (FB) (Mad), 
Vidyapitma v. Vygannu. 

(’25) 12 AIR 1925 Bora 168 (170) : 86 Ind Cas 
96 (DB), Ladhuram Manormal v. Sale 

Mohammad. 

6. <’25) 12 AIR 1925 Bora 168 (170) : 86 Ind 
Cas 96 (DB), Ladhuram ManoTTnal v. Sale 
Mohammad. 
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cess was increased subsequently, the incidence of the new burden must bo 
regulated according to the statute.”^ 

See. also the undermentioned cases.® 

3. Right to damages and reimbursement. — A lessee making a payment 
under this clause may not only deduct the amount so paid from the 

but may also be entitled to claim damages against the lessor for breach ot the 
obligation to make the payment.^ He can also recover the amount so paid 
from the lessor under Ss. 69 and 70 of the Contract Act.' 

4. Contract to the contrary. — Where the lessee has. himself under- 
taken to make a payment which the lessor was bound to pay there is a 
contract to the contrary and the lessee cannot get the beneht of this clause. 
On the other hand, if the lessor himself pays it he can recover it from the 
lessee ^ If his property is sold owing to the failure of the lessee to make the 
payment, the lessor will be entitled to damages against the lessee.- 

Section 108 Clause (h). 

Synopsis 


1. Legislative changes. 

2. Scope of the clause. 

3. Time for removal. 

4. Right to compensation. 

5. “Attached to the earth.” 


6. Void lease. 

7. Property acquired under the 
Land Acquisition Act. 

8. Contract to the contrary. 


1, Legislative changes. 

(1) The words “even after the determination of the lease” are new and 
were inserted by the amending Act of 1929. 

(2) The words “whilst he is in possession of the property leased but not 
afterwards” were substituted for the words “during the continuance 
of the lease.” As to the reason for this amendment, see the Report 
of the Special Committee. 

2. Scope of the clause. — Under the Roman Civil law a tenant was 
entitled to remove all fixtures which he had attached to the lease-hold pro- 
perty where it could be effected without material injury to the property. 
Under the English law the maxim adopted was ‘quicquid plantatur solo 
cedit* (whatever is affixed to the soil becomes part of it), the rule being 
relaxed only in respect of certain kinds of tenant’s fixtures and not generally. _ 


7. (’08) 12 Cal WN 154 (156) : 8 Cal L Jour 
525 (DB), Maha-nand Sohai v. Mt. Sayedu^ 
nisei Bibi. 

(■45) 32 AIR 1945 Mad 509 (511) : ILR (1946) 
Mad 349 (DB). Shanmuga Raja v. Annama- 
boi. (Where under the Madras Local Boards 
Act. the land-holder is responsible for the 
payment of cess to the Govt, but the sub- 
landholder pays It on failure of the land- 
lord to avert attachment and sale of the 
lands, the latter has his remedy under S. 

108 (g)-) 

8. (’09) 3 Ind Cas 464 (464) (DB) (Mad). 
Venhatapayya v. Rulcfcu Hengsu. (Where 
under a deed of lease, the tenant agrees 
to pay government assessment, and the as- 
sessment is afterwards enhanced, the 
tenant is bound to pay the excess assess- 
ment.) 

SECTION 108— Note 3 

1. CSl) 18 AIR 1931 Cal 129 (130) : 130 Ind 
Cas 140 (DB). Mt. Kshlrodamoyi Dost v. 
Kashi Lai Seal. 

2. (*27) 14 AIR 1927 Oudh 609 (609) : 104 I. C. 


358. Mt. Faiyazunnisa v. Bajrang Bahadur. 
(’86) 12 Cal 213 (216) (DB), Smith V. 

Dinonath Mookerjee. 

(’34) 21 AIR 1934 Cal 067 (668) ; 152 Ind 
Cas 167. Abdul Aziz v. Ruhimullah. 
SECTION 108— Note 4 

1. (’22) 9 AIR 1922 Pat 75 (76) (DB), Raja 
Nilkanth v. Niharun Chandra. 

2. ('15) 2 AIR 1915 Cal 601 (604) ; 2G Ind Cas 
466 (DB), Rahim Baks?i Mandal v. Sajjad 
Ahmad Choudhuri. 

\See also (’08) 35 Cal 683 (689) ; 9 Cal L 
Jour 1 (DB). Giri-shchandra Das Mazurndtir 
v. Kunjo Behnri Mato.) 

“section 108, Clause (h)— Note 2 
1. (1802) 6 RR 376 (378, 379) :2 East 88:4 
(’47 ) 34 AIR 1947 Cal 159 (161) : ILR (1946) 
2 Cal 157 : 230 Ind Cas 457 (DB). Bally- 
gunge Bank Ltd., Calcutta v. Income Tax 
Commr. Bengal. 

Esp 33. Penton v. Robert. (Trade fixtures 
— Removable during term.) 

(1743) 26 ER 811 (812) ;3 Atk 13, Loioton 
V. Lawton. 
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The strict rule of English law was never applied in thisi country.^ In 
*Thakoor Chunder Poramanick’ v. ‘Ramdhone Bhuttacharjee’,^ Sir Barnes 
Peacock observed as follows: 

“We think it clear that, according to the usages and customs of this 
country, buildings and other such improvements made on land do not, 
by the mere accident of their attachment to the soil, become the property 
of the owner of the soil; and we think it should be laid down as a 
general rule that, if he who makes the improvement is not a mere tres- 
passer, but is in possession under any ‘bona fide’ title or claim of title, 
he is entitled either to remove the materials restoring the land of the 
state in which it was before the improvement was made, or to obtain 
compensation for the value of the building if it is allowed to remain for 
the benefit of the owner of the soil — the option of taking the building, 
or allowing the removal of the material, remaining with the owner of 
the land in those cases in which the building is not taken down by the 
builder during the continuance of any estate he may possess.”^ 

There was a difference of opinion as to whether trees planted by the 
tenant could be removed by him.^ 

This clause enacts in substance the principles of the Roman Civil law 
as stated above and the pre-existing law of the land® as interpreted by the 
Full Bench in ‘Poramanick’s case’.®® 


The clause must be read with clause (o) which provides that the lessee 
cannot fell or sell timber, pull down or damage buildings belonging to the 
lessor, and, when so read, it is clear that this clause will apply only to such 
things that the ‘tenant himself’ has attached to the land and not to other 
things. Thus, trees planted by the tenant or buildings erected by him or 
things attached to the earth by the tenant can be removed by the tenant 
under this clause, while trees already on the land, or spontaneously growing 


(1802) 102 ER 510 (516. 518) :3 East 38 ;6 
R R 523. Eltoes V. Mato. 

2. (’99) 21 All 496 (503) : 26 Ind App 58 (PC), 
Bent Ram v. Kundan Lai. 

See also the cases under Note 1 on Section 
51. 

(But see (’14) 1 AIR 1914 Oudh 212 (213) ; 
23 Ind Cas 957. Sardar Singh v. Gajo Stnph. 
(•20) 7 AIR 1920 Lah 373 (374) : 1 Lah 210 : 
56 Ind Cas 733. Hamaman v. DasondM.) 

3. (’66) 6 Suth WR 228 (229, 230) (FB). 

Also see Section 51. Note 1. 

4. Also see (’75) 14 Beng LR 201 (208). Par- 
butty Bewah v. Woomatara Debee. 

5. (’28) 108 Ind Cas 242 (244) (DB) (Cal). 
Kedar Nath v. Gooinda Chandra. (Tenant 
cannot cut and remove trees planted by 
him.) 

(’81) 1881 Bom PJ 44. Naroyan v. BhUc 
Patil,. (A tenant who plants a tree on the 
land leased to him is not, as a rule, entitled 
to cut down such tree.) 

(1864) 1864 Suth W R 367 (367) (DB). 

Abdool Rohman v. Dataram. (Tenant can- 
not cut timber.) 

(’81) 1881 All WN 20 (20) (DB), Jhagaru 
V. Shamshere Khan. (Where a cultivator 
plants trees on the lands in his possession, 
the trees go to the landlord after the culti- 
vator had ceased to cultivate-) 


(’10) 37 Cal 815 (823) : 6 Ind Cas 796 (799) 
(DB). Mofiz Sheikh v. Rosifc Lai. (Tenant 
can remove trees planted by him.) 

(’47) 34 AIR 1947 Cal 159 (161) :ILR (1946) 
2 Cal 157 : 230 Ind Cas 457 (DB), Bally- 
gunge Bank Ltd., Calcutta v. Income Tax 
Commr., Bengal. (Buildings or other thing s 
erected by lessee on leased land belong to 
lessee.) 

6. (’04) 27 Mad 211 (217) : 14 Mad L Jour 25. 
Ismal Kani v. Nazarali. 

15ee also (’47) 34 AIR 1947 Cal 353 (357) 
(DB), Subodh Chand v. Bhagwandas Sha, 
Oral agreement between S and B in 1933 
for grant of permanent lease of land by 5 
to B at monthly rent ofRs. 101 and. on condi- 
tion of payment of salami — In anticipation 
of execution of lease B let into possession 
— B erecting substantial structures with 
knowledge and approval of 5 — ^No lease 
executed — ^In 1940 S suing for ejectment 
— Held S. 53A was not applicable — Suit was 
governed by Privy Council decision in Ari^ 
V. Jadunath Mujumdar. AIR 1931 PC 79 : 
58 Ind App 91 : 58 Cal 1235 (PC)— B was 
not entitled to compensation for structures 
erected but could remove them under S. 
108 (h).] 

6a. (’66) 6 Suth WR 228 (229, 230) (PB), 
Thakoor Chunder Poramanick v. Ramdhone 
Buttacharjee. 
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there even after the commencement of the tenancy, and building on the land 
cannot be removed by the tenant.’ 

It has been held in the undermentioned cases® that, in cases not 
governed by the Act, trees even planted by the tenant belong to the landlo 
fnd cannot be removed by the tenants, but the general trend of view is that 
trees planted by the tenant can, on the principle of this section, be removed 

bv him.® (See also clause (o) , Note 4.) , , , xt. j 

^ 3. Time for removal. — Under the clause as it stood before amend- 

ment of 1929, a tenant could remove the things he had attached to the earth 
only “during the continuance of the lease.”^ But notwithstanding this, it was 
held in some cases^ that a tenant could, on equitable grounds, or on the 
ground of local usage, be granted a reasonable hme for renioying ^he fixtures 
even after the determination of the tenancy. This uncertainty regardmg 
tenant’s right of removal has now been removed by the amendment of the 
clause, aUowing the tenant a right to remove his fixtures so long as he is m 
possession of the property even though the tenancy has come to an end. it 
once the tenant quits possession, however, the fixtures become the property 
of the lessor. The tenant loses all right, title and interest m the structures 

and cannot return and remove them.^ ^ 

4. Right to compensation. — This clause does not say anything as to 

the rights of the parties if the tenant has handed oyer the property with the 

thing he has attached to the land. In ‘Poramanick s case the observations 


7. (*28) 108 Ind Cas 242 ( 244) (DB) (Cal), 
Kedar Nath v- Covinda Chandra. 

• (’01) 24 Mad 47 (55) : 10 Mad L Jour 321 
(FB), Vasudevan v. Valia Chathu. 

<’20) 7 AIR 1920 Nag 113 (115) : 54 Ind Cas 
789. Tifcarom v. Ramchandra. 

(’10) 33 Mad 253 (253) : 5 Ind Cas 437 ( 437) 
(DB). Gagamma v. Bommdkka. (Mulgenl 
lease.) 

(• 15 ) 2 AIR 1915 Mad 891 (892) : 26 Ind Cas 
271 (DB). Latlfa Bibl v. Narayanachari. 
(Do.) 

(•16) 3 AIR 1916 Mad 939 (939) : 31 Ind Cas 
12 (DB). Krishnacharya v. Antliakfci. (Do.) 
t(’12) 14 Ind Cas 582 (583) (All), Lachman 
Das V. Mohan Singh. (Timber of tree 
belongs to zamlndar even If the tenant 
happens to be exproprietary tenant who 
himself had planted tree.) 

(’30) 17 AIR 1930 All 433 ( 433) : 121 Ind Cas 
826. Nazir Khan v. Faiz MoTutmTnad. (Do.) 

8. (’01) 23 All 211 (212): 1901 All WN 52 
(DB), Jankl v. Shcoadhar. 

(’28) 108 Ind Cas 242 ( 244) (DB) (Cal), 
Kedar Nath v. Covind Chandra. 

(•10) 8 Ind Cas 151 (151) (All). Ram Bakhsh 
V. Ram Sarup. 

('14) I AIR 1914 Oudh 212 (213) : 23 Ind 
Cas 957 (DB), Sardar Singh v. Caja Singh. 

9 . (’20) 7 AIR 1920 Nag 113 (115) : 54 Ind 
Cas 789, rikoram v. Ramchandra. 

• (*01) 24 Mad 47 (58) : 10 Mad L Jour 321 
(FB), Vasudevan v. Valia Chathu. (Kanom 

tenure.) _ 

(•14) 1 AIR 114 Bom 312 (312) : 38 Bom 

716:28 Ind Cas 140 (DB), Sitobot v. 

Jfhambhu. 

<’09) 4 Ind Cas 1119 (1119) (Mad), 

Ifarai/anaswami v: Sitaramayya. (Trees 
.falling down from natural causes belong to 
the ryot and not to the zemindar.) 


t (’03) 26 Mad 252 (256. 257) : 12 Mad L 
Jour 449 (DB). Narayana v. Orr. 

(’06) 29 Mad 24 (25) : 16 Mad L Jour 8 
(DB). Kakarla v. Raja Venkata. 

(’23) 10 AIR 1923 All 417 (418) : 72 Ind Cas 
108. Ram Nath v. Mata Sahai. 

(’16) 3 AIR 1916 Mad 939 (939) : 31 Ind Cas 
12 (DB); Krihsnacharya v. Anthakki. 

(’22) 9 AIR 1922 Oudh 249 (249) : 25 Oudh 
Cas 181 : 77 Ind Cas 592. Chatur v. Rukman- 
gad Singh. 

SECTION 108— Note 3 

1 . (’80) 2 All 896 ( 897) (DB). Ram Baran Ram 
V. Salip Ram Singh. (Case before the 
Act.) 

(’96) 20 Bom 439 (449)). Saraiali Tyabali v. 
Subraya Bateraya. 

2. (’14) 1 AIR 1914 Cal 896 (898) : 23 Ind Cas 
762 (DB), Kanaiya Lai v. Rasik Lai. 

(•22) 9 AIR 1922 Mad 349 (349) : 66 Ind Cas 
48 (DB), Thacharkavil Manavikraman v. 
Noor Mohamed Sait. 

ISee olso (’33) 20 AIR 1933 Cal 875 (878) : 
60 Cal 1042 : 147 Ind Cas 1238 (DB). 

Gouinda Prosod v. Charusila Dassi.J 

3. (’41) 28 AIR 1941 Bom 337 (339) : 197 Ind 
Cas 253 Khimjee Thakarsee v. Pioneer Fibre 
Co. 

(’20) 7 AIR 1920 Bom 87 (87) : 44 Bom 950 : 
58 Ind Cas 323 (DB), Ramachandra v. 
Vishnu. 

(’36) 164 Ind Cas 837 (841) (Cal), Chandi 
Chttran Mitra v. Ashutosh Lahiri. 

4. ('41) 28 AIR 1941 Bom 337 (338) : 197 Ind 
Cas 253, Khimjee Thakarsee v. Pioneer Fibre 
Co. 

SECTION 108— Note 4 

1. (’66) 6 Suth WR 228 ( 229. 230) (FB). 
Thakoor Chunder Poramanick v. Ramdhone 
Bhuttaeharjee. 
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of Sir Barnes Peacock, C. J., lent some colour to the view that the lessor was 
liable to pay ‘compensation’ to the lessee for the things attached to the land 
which were taken over by him. It was consequently held, on the strength 
of the said case, that the tenant would be entitled to claim compensation 
from the lessor even after he had parted with the lease-hold interest after 
termination of the lease.^ A contrary view has been held in a number of 
cases on the ground that a lessee who erects permanent structures or attaches 
other things to the earth, does so at his own risk and that his only right 
is to remove the things so attached and not claim compensation® or resist 
ejectment at the end of the term.^ It is submitted that whatever might have 
been the view before the amendment, the clause, as amended, seems to make 
it clear that after delivery of possession to the lessor, the lessee cannot claim 
any compensation. Of course, if a structure had been erected by the tenant 
with the consent of the landlord or by his acquiescence, different considera- 
tions will apply and the lessee may be entitled to claim compensation.® 

5. “Attached to the earth.” — As to the meaning of the expression 
“attached to the earth,” see Note 6 on section 3. 


2. (’14) 1 AIR 1914 Upp Bur 2 (3) : 2 Upp Bur 
Rul 11 :24 Ind Cas 708. Mi Himat Tok v. 
Nga Kywee Hla. 

(’16) 3 AIR 1916 Mad 220 (221) ; 38 Mad 
710 : 21 Ind Cas 583 (FB), Angammal v. 
Syed Aslami Sahib. (Affirming 11 Ind Cas 
745 (Mad).) 

(’80) 5 Cal 688 (691, 692) :5 Cal LR 492, 
Russick Loll Mudduck v. Lolcenath Kurmo- 
kar. 

(See also (’71) 15 Suth W R 363 (363) (DB). 
Gopol Mullick V. Anundo Chunder 
Chatteriee.] 

(’47) 34 AIR 1947 Cal 353 (357) (DB), 
Subodh Chand v. Bhagtoandas Sha. 

3. (’94) 16 All 328 (332) : 1894 All W N 99. 
Waunihal Bhagat v. Rameshar Bhagat. 

(’14) I AIR 1914 Mad 564 (569) : 37 Mad 
1 : 7 Ind Cas 202 (DB). Rajo of Venkatagiri 
V. Narasayya. 

(’30) 17 AIR 1930 Mad 16 (18) : 53 Mad 54 : 
120 Ind Cas 561, Sabju Sahib v. Malabar 
Disfricf Board. 

(’16) 3 AIR 1916 Low Bxir 81 (84) :8 Low 
Bur Rul 433 : 35 Ind Cas 735 (DB), Moola 
Mahammad v. P. K. Ebrahim. 

(’36) 164 Ind Cas 837 (841) (Cal). Chandi 
Charan Mitra v. Ashufosh Lahiri. 

(’15) 2 AIR 1915 Lah 235 (236) : 26 Ind Cas 
936 (DB), Kishen Singh v. Church Mission- 
ary Trust Association. 

(’96) 20 Bonrl (6) (DB), Shaifc Hussain v. 
Covardhandas Parmanandas. 

(’01) 5 Cal W N 846 (858) (DB). Ismail Khan 
Mahomed v. L. P. D. Broughton. (Especially 
where there is an express covenant not to 
build.) 

(1900 ) 27 Cal 570 (586) ;4 Cal WN 210, 
Ismail Khan Mahomed v. Jaigun Bibi. 

(’19) 6 AIR 1919 Nag 144 (147) : 51 Ind Cas 
,'^80, Buneshwar v. Lai Bahadur. 

(^33) 20 AIR 1933 Cal 875 (878) : 60 Cal 
1042 : 147 Ind Cas 1238 (DB), Govinda Pro- 
sad V. Charustla Dassi. 

{See also (’66) 1866 Pun Re No. 48, Page 
65 (66) (DB), Kay Mahomed v. Mt. 

Ruhmoon.] 


4. (’99) 21 Ail 496 (503): 26 Ind App 58 
(PC), Beni Ram v. Kundan Lall. 

(’04) 27 Mad 211 (216) : 14 Mad L Jour 
25 (DB). Ismail Kani Boiothen v. Nazarali 
Sahib. 

[See also (’99) 1 Bom LR 191 (194) (DB), 
Narayan v. Doji.) 

5. CIS) 2 AIR 1915 Lah 235 (236) : 26 Ind 
Cas 936 (DB). Kishen Singh v. Church 
Missionary Trust Association. 

• (’94) 16 All 328 (331, 332) : 1894 All WN 
99. Naitnihal Bhagat v. Rameshar Bhagat. 
(The principle upon which the doctrine 
of acquiescence is based is that a man who 
acts in such a way as would make it frau- 
dulent for him to set up his legal rights 
will be deprived of those rights. But where 
his acquiescence or other conduct does not 
amount to a fraud actual or constructive, 
he cannot be deprived of his legal rights.) 
(’42) 29 AIR 1942 Pesh 74 (75) : 202 Ind Cas 
627 (DB), Abdul Ghafur v. Jeta Mai. 

(’16) 3 AIR 1916 Mad 502 (502) : 28 Ind 
Cas 840 (DB). Perumal Gramany v. Moha- 
mad Kosin Sahib. 

C20) 7 AIR 1920 Bom 87 (87) : 44 Bom 950 : 
58 Ind Cas 323 (DB), Romchondro v. 
Vishnu. (Tenant in possession for num- 
ber of years constructing substantial' 
biiilding — Compensation held payable be- 
fore ejectment.) 

(’01) 6 Cal W N 134 (140) (DB), Ismail Khan 
Mahomed v. Kali Krishna Mondol. 

(’37) 24 AIR 1937 All 512 (513) : 170 Ind Cas 
944, Secy, of State v. Itwari. 

[See however (’44) 31 AIR 1944 Pat 30 (34. 
35) : 22 Pat 554 (DB), DarbaH Lai Mudi v. . 
Raneeganj Coal Association, Ltd. (Lessees 
imder the erroneous belief that they had 
permanent rights, constructing valuable 
structures on land demised, to the know- 
ledged of landlord — ^Landlord not Interfer- 
ing — Held, lessees could not claim compen- 
sation for the structures on equitable princi- 
ples. as equitable principles could not over- 
ride S. 108 (h). 27 Cal 570 followed.)) 

See also Section 51, Notes 22 to 25. 
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A well sunk by the tenant cannot be said to be a thing which he has 
attached to the earth and there is no question of any removal thereof.^ 

6. Void lease. — This clause does not apply in terms to a lease which 
is void. But the principle has been held applicable and the lessee who has 
erected a structure on the land has been held entitled to remove the same, 
but not to any compensation.^ 

7. Property acquired under the Land Acquisition Act. — Where the 
property leased was acquired before the expiry of the lease under the Land 
Acquisition Act and compensation was awarded for both the land and the 
thing attached thereto by the lessee, it was held that the tenant was entitled 
to a share in the compensation amount for the thing he had so attached.^ 

8. Contract to the contrary. — The right of a tenant to remove the 
thing he has attached to the demised property is subject to a contract^ or local 
usage^ to the contrary. . In South Kanara there is a usage that the tenant 
can either remove the structure erected by him on the land or claim com- 
pensation for the value thereof. This usage will prevail over the provisions 
of this Act.^ A lease of certain buick fields stipulated for the forfeiture of 
the materials remaining on the demised promises on the expiring of the 
lease. After the expiring of the lease the landlord allowed certain time or a 
matter of grace to the lessee to remove his property. It was held that this 
did not amount on the. part of the condition of the forfeiture.^ 


1 . 

2 . 


Section 108 Clause (i). 
Synopsis 


Scope. 

“Uncertain duration.” 


3. Lessee in fault. 


1. Scope. — Growing crops are, as has been seen in S. 3, not included 
in the definition of “immoveable property.” They, however, constitute a legal 
incident of immovable property within the meaning of S. 8. It would follow 
from this that if a person is lawfully evicted from land he cannot lay claim 
to the growing crops on the land at the time of eviction. There are, however, 
some exceptions to the rule. Under S. 51 a transferee of immovable property 
who is evicted by a person having a better title is entitled, under certain 
circumstances, to crops planted or sown by him and growing at the time of 
eviction. 


SECTION 108— Note 5 

1. (*87) 10 Mad 112 (113) (DB). Venfcafavara- 
dappa V. Thiruvialai. 

(See aleo (’43) 30 AIR 1043 Mad 311 (312. 
313) : 209 Ind Cas 561. Thirumalareddi Inna 
Reddi v. Code Gopireddi. (Tenant digging 
well on land demised — No acquiescence on 
the part of landlord — Tenant not entitled 
to compensation— Further, well was not im> 
provement of such character as to entitle 
lessee to claim compensation under Hindu 
law. 10 Mad 112, relied on.)J 

SECTION 108— Note 6 

1. (’17) 4 AIR 1917 Mad 333 (334) : 34 Ind 
Cas 1 (DB), Govindaswami v. Ethirajammal. 
(’09) 4 Ind Cas 1129 (1129) (DB) (Mad), 
Mahomed Meera v. Nizur Ali. 

SECTION 108— Note 7 

1. (’95 ) 22 Cal 820 (826) (DB). DunUi Lai Seal 
V. Gopi Nath. 

SECTION 108— Note 8 

V (’41) 28 AIR 1941 Bom 337 (339) : 197 Ind 
Cm 2S9, Khlmj4« Thofcarsee v. Pioneer Fibre 


Co., Ltd., (Lessee to remove structure on 
determination of tenancy — Contract held 
excluded operation of this clause.) 

(’31) 18 AIR 1931 Cal 133 (134) ; 130 Ind Cas 
222 (DB), Cook & Co. v. Phillips. (Lease 
providing for fixtures and erections raised 
subsequently to pass to lessor at expiration 
them reserved by lessee on payment of rent 
or sooner determination — Right to remove 
and performance of other covenants — On 
failure in payment of rent lessee agreeing 
with lessor to surrender and relinquish 
possession — Right to fixtures held passed to 
lessor on surrender by lessee.) 

(■25) 12 AIR 1925 Mad 732 (734) : 87 Ind Cas 
433, Rama Kao v. Thimmappa. (Lessor con- 
tracting to pay compensation for improve- 
ments made by lessee.) 

2. (’14) 1 AIR 1914 Cal 896 (898) : 23 Ind Cas 
762 (DB), Kanai Lai v- Rasik Lai. 

3. (’21) 8 AIR 1921 Mad 284 (284) : 69 Ind 
•Cas 282 (DB), Rammappa v. Abdullah. * 

4. (’49) 36AIR1949Cal 47 (54) (DB). Karnani 
Industrial Bank Ltd., v. Province of, Bengal. 
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Under the Common law of England a tenant for an \mcertain period 
has, vmder the name of ‘emblements’, the benefit of growing crops of such 
species as ordinarily repay the labour by which they are produced within 
the year in which that labour is bestowed.^ In other words, a right is given, 
by law, in certain cases to the tenant of an estate of xmcertain duration which 
has unexpectedly determined, without any fault of such tenant, to take the 
crops growing upon the land when his estate determines, although the estate 
itself has ceased.^ This clause enacts in substance the principles of the 
Common law as stated above® and of what was also the Common law of 
India^ and furnishes another exception to the general rule stated above. The 
right to growing crops involves, as an incident thereto, a right to free ingress 
and egress to gather and carry them.® A, the lessor, sued B, the lessee for 
possession. A decree was passed for possession on condition of A depositing 
a certain amount on a date specified. A failed to do so and B continued to be 
in possession and raised crops on the land; it was held by the High Court of 
Madras that B was entitled to the benefit of this clause and that A could not 
get the crops by subsequently depositing the amount.® 

The principle of this clause will apply to agricultural leases. The prin- 
ciple has been held applicable to usufructuary mortgages of uncertain 
duration"^ and was applied in the undermentioned case® to a ‘known’ mortgage. 

2. “Uncertain duration.” — This clause will apply only to leases of uncer- 
tain duration. For example, a lease from year to year or from month to month 
or a lease in which the period is limited conditionally on the happenings of some 
event is a lease of uncertain duration.^® Where the tenant ‘knows’ when his 
term is to cease, he can have no equity in his favour and will not be entitled 
to the benefit of this rule.^ 


3. Lessee in fault. — The equity of the rule in this clause cannot 
obviously apply to cases where the determination of the tenancy is brought 
about by the lessee’s own negligence or misconduct.^ Thus, where the 
tenancy is determined by forfeiture under clause (g) of S. Ill the tenant 
cannot claim the benefit of this rule.^ It has been held in England that where 
a tenancy is determined by the tenant’s own act, such as by the marriage of a 


SECTIONS 108. CLAUSE (1)— NOTE 1 

1. {’20) 7 AIR 1920 Upp Bur 56 (58): 3 Upp 
Bur Rul 141: 53 Ind Cas 444, Caw Ya Mg. 
V. Maung Talok. (It is recognised in 
English law on the termination of the 
tenure of a tenant for life, or for an- 
other’s life, and on the termination of a 
tenancy at wlli.) 

(’14) 1 AIR 1914 Mad 225 (225. 226) : 22 Ind 
Cas 515 (DB), Narayanan Nambudripad 
V. Krishna Pattar. 

Halsbury, Laws of England (Hailsham 
Edition). Voi. 20. Para. 362. 

2. Woodfall. Landlord and Tenant, 22nd 
Edn.. page 934. 

3. (’14) 1 AIR 1914 Mad 225 (226): 22 Ind 
Cas 515 (DB). Narayanan Nambudripad v. 
Krishna Pattar. 

4. (’14) 1 AIR 1914 Mad 225 (225): 22 Ind 

Cas 515 (DB), Narayanan Nambudripad 
V. Krishna. 

('90) 13 Mad 15 (16). Ramalinpa v. 

Samtappa. 

5. Woodfall. Landlord and Tenant, 22nd 
Edn.,' page 935. 


6. (’37) 24 AIR 1937 Mad 879 (882): 176 Ind 
Cas 920, Cangamma v. Mdhabala Bhatta. 

7. (’20) 7 AIR 1920 Upp Bur 56 (58): 3 Upp 
Bur Rul 141: 53 Ind Cas 444, Gato Ya Mg. 
V. Mauny Talofe. 

8. (’14) 1 AIR 1914 Mad 225 (226): 22 Tn& 
Cas 515 (DB), Narayanan Nambudripad 
V. Krishna Pattar. 

SECTION 108— Note 2 

la. [See] (’45) 32 AIR 1945 Pat 162 (168): 
23 Pat 871 (DB). Shiba Prasad v. Lekhraj 
dt Co. [Grant for- Maintenance — Condition 
providing for cancellation of grant and 
re-entry by landlord in case property was 
sold by auction for debts of grantee— 
Held there was no lease for tmcertain 
duration within S. 108 cl. (1)) 

1. (’90) 13 Mad 15(16). RamaHnyo ▼. 

Samiappa. 

SECTION 108— Note 3 

1 . (’90) 13 Mad 15 (16), RamaUnga v. 

Samiappa. 

2. (1830) 33 R R 408 (414): 7 Bing 154: 9 
UCP 44. Dovis V. Eyfon. 
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female tenant who held during widowhood, the claim to emblements does not 
arise.^ 


1 . 

2 . 

3. 

4. 

5 . 

6 . 


Section 108 Clause 


Synopsis 


Scope. 

Absolute transfer. 

Rights of assignee. 

Liabilities of assignee. 

Mortgage or sub-lease by lessee. 
Lessee continues liable. 


7. 

8 . 

9. 

10 . 


(j). 

Rights of lessee against assignee 
or sub-lessee. 

Last paragraph. 

Agricultural leases. 

Clause not retrospective. 


1. Scope. — As has been seen in S. 6, Note 1, it is the general principle 
of law that property of any kind may be transferred except as provided by 
this Act or any other law for the time being in force. This general principle 
is applicable to lease-hold interest as well.^ Even before the Act this general 
rule was followed in this country as to tenancies^® except in certain classes 
of tenancies which were held as non-transferable in the absence of a contract 
or custom to the contrary.^ This clause merely enacts the pre-existing law^ 


3. Woodfall. Landlord and Tenant, 22nd 
Edn., Page 936. 

(1819) 21 RR 358 (360) :2 B & Aid 470, 
Bulwer v. Buliyer. 

SECTION 108, CLAUSE (J)— NOTE 1 

1. ('27) 14 AIR 1927 Cal 220 (223): 110 Ind 

Cas 302 (DB). Bhagban Das v. Butxjeswar 
Nath. (Non-permanent agricultural lease.) 
(’37) 24 AIR 1937 Lah 360 (362): 173 Ind 
Cas 198 (DB), Rahmat-Ullah v. Atta 

Mohammad. 

[See olso (1808) 10 R R 74 (76) : 15 Ves 
258: 33 E R 752, Church v. Brown. (Under 
an agreement for a lease, the lessor is 
not without express stipulation entitled 
to covenant restraining alienation with- 
out licences as a proper and usual co- 
venant.)] 

la. (-69-70) 5 Mad H C R 227 (247) (DB). 
Venkatasamy y. Kulundapuri. (Held, on 
the construction of a lease that the lan- 
guage did not evidence a contract purely 
personal to the lessee and his heir so as 
to exclude the right to assign.) 

(*90) 13 Mad 60 (62) (DB), Appa Rau v. 
Subbanna. 

(’89) 14 Bom 384 (387) (DB), Vishnu v. 
Anant. (A lessee, who is not restrained by 
his lease from subletting, may demise for 
any less term than he himself has. It is 
only in case the lessee has incurred a 
forfeiture that the original lessor may 
evict the sub- lessee.) 

2. (’32) 19 AIR 1932 Ckl 431 (432): 138 Ind 
Cas 72 (DB). Kamala Mayee v. Niboron 
Chandra. (Homestead tenancy created 
before passing of Transfer of Property 
Act is not transferable except by cus- 
tom.) 

(’37) 24 AIR 1937 Cal 373 (374): 173 Ind 
Cas 498, Kumud Behari v. Himanshu 
Kumar. 

(*06) 7 Cal L Jour 309 (310, 311) (DB). 
Honumait Prasad v. Deo Charan. (Previ- 
ous to the passing of the Transfer of 
Pro p e rty Act tenancies of homestead 


land created for the purpose of habita- 
tion were not transferable except by cus- 
tom or usage.) 

(’06) 7 Cal L Jour 107 (108) (DB), Ram 
Charan v. Hari Charan. 

(-21) 8 AIR 1921 Cal 582 (584): 60 Ind 
Cas 826 (DB), Sulin Mohan v. Raj 

Krishna. (The only recognised exception 
to this rule was that one man granted a 
tenure to another for the purpose of liv- 
ing upon the land, that tenure in the 
absence of evidence to the contracy was 
assignable.) 

(-17) 4 AIR 1917 Cal 798 (799): 37 Ind 
Cas 939 (DB). Ramada Sundari v. Syhatna 
Kanta. (Tenancies from year to year of 
homestead lands were not transferable 
except by cxistom previous to the passing 
of the T. P. Act.) 

(*15) 2 AIR 1915 Cal 711 (711): 27 Ind 

Cas 500 (DB), Kaluram v. Puranchand. 
(Tenancies from year to year of home- 
stead lands.) 

(’27) 14 AIR 1927 Cal 39 ( 40): 54 Cal 333: 

97 Ind Cas 817 (DB). Sarada v. JVabin. 

(Tenancies whether of homestead lands 
or of agricultural lands were not trans- 
ferable.) 

(’16) 3 AIR 1916 Cal 827 (829): 33 Ind 

Cas 565 (DB). Ananda Mohan v. Gobinda. 
(’27) 14 AIR 1927 Cal 373 (373): 100 Ind 
Cas 167 (DB), Adhar ChaTidra v. Bipin 
Chandra. (A tenancy of homestead land 
created for the purpose of habitation. ) 
(-24) 11 AIR 1924 Cal 1012 (1013): 84 Ind 
Cas 28 (DB), 5a/ar Alt ov. Abdul Rasid. 
(A permanent tenancy created before the 
passing of the Transfer of Property Act 
for the purpose of habitation.) 

(’38) 25 AIR 1938 Pat 569 (572): 17 Pat 
358: 179 Ind Cas 566 (DB), Bansi Singh v. 
Chakradhar Prasad. 

(’16) 3 AIR 1916 Pat 194 (195): 1 Pat L 
Jour 253: 36 Ind Cas 126 (DB). Ambica 
Prasad v. Baldeo Lai. 

(1900) 4 Cal W N 574 (575. 576) (DB). 

Madhab Chandra v. Bejoy Chand. 
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and applies to all kinds of leases governed by the Act.-^ The lessee is entitled, 
under this clause to transfer absolutely, or by way of mortgage or sub-lease, 
the whole, or any part of his interest in the property unless the right is clearly 

not transferable.® 

Covenant against alienation. 

It has been held that the mere fact that there is a covenant against 
alienation does not render an alienation by the lessee of his intere^ ip^ 
facto’ void, unless there is a condition for re-entry by the lessor on breach 
of the covenant, as required under S. Ill (g).®^ This view is, however, open 


<’98) 25 Cal 896 (907): 2 Cal W N 405 

(FB), Nahu Mondul v. Cholim Mullicfc. 
(Homestead.) 

(■05) 32 Cal 1023 (1030): 9 Cal W N 895 
(DB). Madhu Sudan v. Kominl Kanta. 
(The incident of non-transferability was 
common to ordinary tenancies of agricul- 
tural lands and tenancies from year to 
year of homestead lands.) 
tSce also (*09) 1 Ind Cas 362 (364) (DB) 
(Cal). Koilash Chandra v. Hari Mohan.) 
also see S. 2 Note 5 and S. 108 (j> Note 
10. 

(But see (’17) 4 AIR 1917 Cal 574 (575): 
33 Ind Cas 502 (DB), Madhu Mati v. 
Harendra Lai. (Permanent tenancy of 
homestead land created before T. P. Act 
held transferable under general law.)l 

3. ('47) 34 AIR 1947 All 49 (50): 224 Ind 
Cas 290 Mohd. Sharif v. Waqf Banam-I- 
Khuda. (Lease-hold interest created be- 
fore passing of Act is transferable.)! 

(’32) 19 AIR 1932 All 473 ( 474): 139 Ind 
Cas 346 (DB). Joti Prasad v. Har Prasad. 
(’90) 13 Mad 60 (62) (DB). Appa Rau v. 
Subbanna. 

■ 4. (’21) 8 AIR 1921 Cal 741 (747): 48 ’ Cal 
359: 61 Ind Cas 503 (DB). Mahumed 

Ayejuddin Mea v. Prodyot Kumar. 
(Yearly tenancy created after the T- P- 
Act is capable of transfer.) 

(■08) 12 Cal WN 724 (726) (DB). Bholo 
Nath V. Raja Durga Prosad. (All lessees 
including lessees holding under permanent 
leases are liable for rent even after they 
have transferred their rights. ) 

(■18) 5 AIR 1918 Cal 182 (183): 46 Ind 

Cas 656 (DB), Mohendro Lai v. Krishna 
Kumari. (Interest of a lessee of a home- 
stead is transferable under Transfer of 
Property Act.) 

5. (’49) 36 AIR 1949 Bom 131 (132): (DB) 
D. N. Cooper v. Shiauax Coioosji. [Right 
given to tenant by S. 108 (j) is an unres- 
tricted right not conditioned by his 
having to inform the lessor about it — 
clause is subject- to contract to contrary.! 
(■26) 13 AIR 1926 All 432 (434); 48 All 
385: 95 Ind Cas 1048 (DB). Ballabha Das 
V. Murat Narain. (Held, the lease must 
be treated as not an agricultural lease, so 
as to be exempted from the operation of 
S. 108, T. P. Act, and to be governed by 
the Agra Tenancy Act.) 

(■71) 15 Suth W R (275) (DB), Durga 

Prasad v. Brinadaban. 

(’19) 6 AIR 1919 Cal 251 (251): 51 Ind 


Cas 953 (DB), Hemaprova Mozumdar v. 
Debendra Nath. (In the District of Noa- 
khali and its neighbourhood, there is local 
\isage or custom .prohibiting the transfer 
of an osat raiyati holding granted for the 
purpose of erecting houses without the 
consent of the landlord.) 

(’14) 1 AIR 1914 Lah 472 (472): 1914 Pun 
Re No. 33: 23 Ind Cas 395, Allah Ditta v. 
Mt. Farz Bibi. 

(’15) 2 AIR 1915 All 35 (38): 37 All 144: 
26 Ind Cas 446 (DB). Abdul Haq v. Dotti 
Lai. 

(’30) 17 AIR 1930 All 315 (317): 127 Ind 
Cas 516, Raghunath v. Buddhu Ram. 

(’32) 19 AIR 1932 Lah 518 (519):- 139 Ind 
Cas 680, Yaqub Khan v. Mohan Lai. (In 
the absence of a prohibition by law, cus- 
tom or agreement every right is trans- 
' ferable.) 

(’98) 2 Cal W N 122 (124). Harl Nath v. 
Raj Chandra. 

(’32) 19 AIR 1932 All 473 (474): 139 Ind 
Cas 346 (DB), Joti Prasad v. Har Prasad. 
(’24) 11 AIR 1924 Pat 324 (326): 72 Ind 
Cas 662, Mahadeo Saran v. Dharamnath 
Sahay. (Where the defendants deny the 
fact that the holding came into existence 
before the Transfer of Property Act, it is 
for the plaintiff to prove that the tenancy 
came into existence before the Transfer 
of Property Act.) 

(*69) 7 Beng L R 152 (158):' 12 Suth W R 
495 (FB). Beni Madhab v. Jai Krishna 
(’15) 2 AIR 1915 Cal 154 (154) : 25 Ind Cas 
530 (DB). Khitish Chunder v. Bhifcan 

Mamud. (A lease for a definite term for 
general purposes is heritable, and when 
the conduct of the parties shows it to be 
transferable, it must be treated -as such.) 
(’95) 8 CPLR 33 (35), Bisni Ram v. Rom 
Pershad. (In the absence of any local 
usage or law forbidding it, a lease would 
be capable of transfer.) 

(1900) 5 Cal L Jour 205 (207) (DB), Kabul 
V. Kashimani Ddbl. (Sale of homestead 
land.) 

5a. (’45) 32 AIR 1945 Bom 399 (401): ILR 
(1945) Bom 343. John Wadjorion v. B. F. 
Trist. 

t(’94) 18 Bom 603 (606) (DB), Noroyon 
Dasapa v. Ali Baiba. 

( 06) 28 All 400 (401): 3' All L Jour 196 
(DB), Netrapal Singh v. Kolyan Das. 
(■15) 2 AIR 1915 Cal 209 (210): 26 Ind 

Cas 23 (DB), Promode Ronjan v. Astrin 
Kumar. 

(’97) 21 Bom 195 (197) (DB), Mador Bohcb 
V. Sannabaioa. 
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to question in view of the express recognition in S. 10 of conditions restraining 
alienation inserted in leases for the benefit of the lessor. (See S. 10, Note 13 
and S. Ill Note 13.) Even where there is a proviso for re-entry, the lease 
does not ‘ipso facto’ cease to be operative unless the lessor exercises his 
option to forfeit it.« But the lessor can, when a transfer is made in con- 
travention of the covenant against alienation, sue the lessee for damages or, 
if the lessee threatens to make an alienation, for an injunction restraining the 

lessee from making it.® 

Where the covenant is that the lessee should not alienate without the 
consent of the lessor it has been held that the consent cannot be withheld 
arbitrarily, unreasonably or vexatiously.® 

A lessor contracting for a right of re-purchase of the lessee s right does 
not in any way derogate from the transferable quality of the lessee s right. 

A lessee cannot make a transfer to last beyond his own interest. The 
determination of the lease will put an end to the interests transferred by 

The mere fact that a lessee’s interest is made transferable under this 
clause does not necessarily imply that every tenancy is also heritable . For 
instance, a tenancy for life comes to an end at the death or the tenant and is 

not cl heritable interest.^^ 


Also see S. 10, Note 17 and S. 111. Note 
13. 

6. tCZO) 7 AIR 1920 Mad 1006 (1008) :43 Mad 
503: 61 L C. 658 (UB). Ses/iagiri v. 

Seshama. 

(’19) 6 AIR 1919 Cal 132 (133): 53 Ind Cas 
545, Brojabashi Rudrapal v. Sarat 
Chandra. 

(’09) 36 Cal 745 (748): 2 Ind Cas 416 (416) 
(DB), Basarat All Khan v. Mantrulla. 

(’25) 12 AIR 1925 Pat 68 (92): 93 Ind Cas 
454 (FB), Harihar Prasad v. Kesho 

Prasad. 

(1910) 79 LJKB 921 (923. 924) : (1910) 

2 K B 32: 102 L T 685; 26 T L R 453. 

Parker v. Jones. 

[See also (’03) 26 Mad 156 (161). Abdulla 
V. Mohomod. (Where, by the terms of a 
lease of a ferry, the renter should not 
transfer or sub-rent the ferry, but such 
a transfer or sub-lease Is not prohibited 
by statute, or by a rule framed under a 
statute, a transfer of it will be valid as 
between the renter and his transferee, 
though it may be invalid as against 
Government. ) I 

7. (*48) 35 AIR 1948 Bom 349 (350) (DB). 
Treasurer of Charitable Endowments v. 
S. F. B. Tyabji. (Lessee transferring 
without landlord’s consent as agreed.] 
('09) 36 Cal 745 (748): 2 Ind Cas 416 

(416) (DB). Basarat AH Khan v. Mauirulla. 
(’21) 8 AIR 1921 Bom 27 (27): 45 Bom 

1197: 63 Ind Cas 240 (DB). Curushantappa 
V. Matlava Sangappa. (It must be proved 
that landlord has suffered damage.) 

[See ai«o (1868) 37 L J Q B 231 (232): 

(1868) 3 Q B 739: 19 L T 238: 16 W R 

(Eng) 1041, Williams v. Earle. (Action 
against assignee who had come in under 
an assignment made with lessor's licence, 
but who had himself assigned over with- 
out licence.)] 


8. (’70) 7 Bom H C R A C 69 (70) (DB). 
Mohana v. Shekh Sadodin. 

9. tC28) 15 AIR 1928 Sind 137 (140): 23 Sind 
L R 325: 109 Ind Cas 13. Bombay Tele- 
phone Co. V. Karachi MuTiicipalit?/. (Such 
consent can only be refused on the 
grounds connected with premises actually 
leased or the character of the proposed 
assignee and not to obtain some collateral 
advantage for the lessor.) 

(1921) 90 L J Ch 417 (419). (420): (1921) 
2 Ch 7: 125 L T 159, In re Winfrey & 
Chatterton’s Agreement. 

(1896) 65 L J Q B 578 (582j: (1896) 2 Q B 
241; 74 L T 751: 44 W R (Eng) 659. Bates 
V. Don#cison. 

(1933) 102 L J Ch 353 (358): 1933 Ch 904: 
149 L T 479: 77 S J 523. Premier Confec- 
tionary Co. V. London Commercial Sale 
Rooms, Ltd. 

[See (1907) 76 L J Ch 507 (510): (1907) 
2 Ch 229. Jenkins v. Price. I 

10. (’23) 10 AIR 1923 Oudh 47 (48): 66 Ind 
Cas 106 (DB). Shaikh Ruta]) AH v. Md. 
Zaman Beg. 

11. (’74) 22 Suth W R 274 (275) (DB). Hurish 
Chunder Roy v. Sree Kalee Mookerjee. 
CIA) 25 Suth W R 347 (350) (DB). Ranee 
Shoorut Soondry v. Charles Binny. 

(’26) 13 AIR 1926 Nag 62 (62): 89 Ind Cas 
872, Govindrao v. Sarjabai. 

(’99) 12 C P L R 158 (159). Saiyad Noor 
V. Ramji Paiil. (Mortgage.) 

(■26) 13 AIR 1926 Nag 184 (186) : 90 Ind 
Cas 364 Sheobuar v- Japonnofh. (Do.) 

(See also (’25) 12 AIR 1925 Pat 216 (224): 
4 Pat 139: 84 Ind Cas 586 (DB). Ram 
Rachhya v. Kamakhya Narain.] 

Also see Section 115, Note 1. 

12. (’43) 30 AIR 1943 Bom 148 (149): 207 Ind 
Cas 62 (DB), Donkangouda Ramchandra- 
gouda v. Revartshiddappa Shivalingappa. 
(AIR 1926 Bom 374 dissented from.) 
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2. Absolute transfer. — A lessee can transfer his interest absolutely^ 
for example, by sale.^ Such a transfer creates a 'privity of estate* between 
the lessor and the transferee, but not a ‘privity of contract’.^ The conse- 
quence of this is that the assignee is liable to the lessor for all the burdens 
of the lease, burdens which Eire imposed upon him by the mere assignment^ 
whether he enters into possession or not,® but not for personal contracts of the 
lessee.^ 

3. Rights of assignee. — The assignee is entitled to the option of the 
lessee to purchase the leased property.^ On the principles stated in Notes 1 
and 25 on S. 40 the benefit of all covenants between th lessor and the lessee 
will run with the land if they touch and concern the land and will therefore 
pass to the assignee of the lessee’s interest. In the case noted below^ it was 
held that an assignee from the lessee, to whom possession had not been given 
by the lessor, could sue the lessor for damages for breach of the obligation. 

Whex'e the lease is terminable by a notice to quit, the lessor is not 
bound to give notice to quit to the assignee from the lessee and it is enough 
if such notice is given to the lessee (3). 

4. Liabilities of assignee. — There is no provision in the Act dealing 
with the liability of the transferee of the lessee.^ But, as has been Been 
already, the assignee will be liable to perform all the burdens of the lease by 
reason of the privity of estate that comes into existence between himself and 
the lessor.® Thus, a covenant to pay rent runs with the land and will be 


NOTE 2 

1. (’12) 14 Ind Cas 799 (800) (All), 

Khan v. Mithu Lai. 

(’32) 19 AIR 1932A1I 473 (474):39Ind Cas 
346 (DB), Joti Prasad v. Har Prasad. 
(1900 ) 5 Cal L Jour 205 (206) (SB). Kabul 
V. Kashimani Debi. 

2. *(’39) 26 AIR 1939 P C 14 (16); ILR (1939) 

1 Cal 283: ILR (1939) Kar (P C) 78: £6 
Ind App 50: 179 I. C. 328 (PC), Ram 

Kinfcar v. Sattya Charan. 

[But see (’34) 21 AIR 1934 Bom 134 (135): 
58 Bom 327: 148 Ind Cas 993 (pm. Keshav- 
lal V. Maganlal. (Doctrine of^rivity of 
estate does not apply to India — This view 
Is no longer good law in view of the 
Privy Council decision in AIR 1939 P C 
14.)] 

3. * (’39) 26 AIR 1939 P C 14 (16): ILR 

(1939) 1 Cal 283: I L R (1939) Kar (PC) 
78: 66 Ind App 50: 179 Ind Cas 328 (PC), 
Ram Kinkar v. Sattya Charan. 

(■40) 27 AIR 1940 Pat 516 (527. 528): 19 
Pat 433: 192 Ind Cas 17 (DB), Jyoti Prasad 
Singh v. Samuel Henry Seddon. 

Woodfall, Landlord and Tenant, 22nd 
Edn.. pages 316. 317. 

4. Woodfall. Landlord and Tenant, 22nd 

Edn., page 316. 

NOTE 3 

1. (’17) 4 AIR 1917 Bom 111 (113): 42 Bom 

103: 42 Ind Cas 882, Ladhabhai v. Sir 

Jamsetji. 

2. (’26) 13 AIR 1926 Pat 508 (511): 6 Pat 94: 
96 Ind Cas 558 (DB), Mt. Razia Begum v. 
Md. Baud. (The assumption in this ease 
that a sub-lease for the residue of the 
term operates as an assignment is how- 
ever not correct.) 

(’4S) 35 AIK 1948 Bom 349 (351) (DB). 


Treasurer of Charitable Endowments v- 

S. F. B. Tj/abji. 

NOTE 4 

1. (’25) 12 AIR 1925 Bom 330 (330): 88 Ind 
Cas 79. Ardeshar v. K. D. & Brothers. 
(’34) 21 AIR 1934 Bom 134 (135): 58 Bom 
327: 148 Ind Cas 993 (FB). Keshavlal v. 
Maganlol. 

2. (’44) 31 AIR 1944 Cal 219 (221): ILR 

(1944) 2 Cal 90: 214 Ind Cas 179 (DB). 

Pulin Behari v- Ram Ranjan. (An assignee 
of a lease-hold interest is liable to pay 
rent to the landlord only on the ground 
of privity of estate. AIR 1939 PC 14: ILR 
(1939) 1 Cal 283: ILR (1939) Kar (PC) 
78: 66 Ind App 50 (PC) and AIR 1941 PC 
36: 20 Pat 521: ILR (1941) Kar (PC) 66: 
68 Ind App 67 (PC) relied on.) 

•(■39) 26 AIR 1939 PC 14 (16): ILR (1939) 
1 Cal 283: ILR (1939) Kar (PC) 78: 66 Ind 
App 50: 179 Ind Cas 328 (PC), Ram Kinfcer 
v. Sattya Charan. 

(’22) 9 AIR 1922 Nag 224 (225): 56 Ihd 
Cas 268, Sifaram Maharoj v. Naroiti. 
(Covenant not to alienate would run with 
the land if there is an assignment by the 
lessee and the assignee would be bound 
by the covenant.) 

(’31) 18 AIR 1931 Cal 790 (790): 133 Ind 
Cas 102 (DB), Fate Chand v. Nagendra. 
(Assignee is liable for arrears of rent as 
much as the original lessee.) , 

(’96) 20 Bom 439 (448), Sarafali v. 

Subraya. 

t(’40) 27 AIR 1940 Bom 154 (155): ILR 
(1940) Bom 328: 187 Ind Cas 680 (DB). 

Virbhadraya v. Bosangowda. 

(’36) 23 AIR 1936 Pat 493 (494): 15 Pat 
673: 164 Ind Cas 811 (DB). Thakur Dayat 
Singh V. ProTnatTia Natha. (An express 
covenant in a lease not to transfer the- 
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binding upon the assignee, ^ though the liability does not extend to rents 
accrued due before the date of assignment.^ The assignment must, of course, 
be a valid one. Where there has been no assignment or where the assignee 
has accepted the assignment but never executed it or entered into possession 
of the premises, he will not be liable to lessor for the rent.^ ^^ere the 
assignment is not valid but the assignee enters into possession he may be 
liable to the lessor for damages for use and occupation.'^ 

The liability of the assignee to the lessor being founded upon privity of 
estate it obtains only so long as the estate and no longer; consequently, on 
the one hand, his liability on the covenants dates only from the date of the 
assignment‘s and on the other hand ceases upon the transfer of his interest to 
another.® Where, however, the assignee agrees with the landlord that he 
will, during the residue of the term granted by the lease, pay the rent and 
observe other conditions of the lease, he is liable for the rent even after the 
assignment. (8a) 

Where a lessee, M, assigns a share of his interest to X and both M and 


X are in possession of the whole of the 
or where the lessee assigns the whole 

demised property without the consent of 
the landlord is a covenant running with 
the land and therefore binds a purchaser 
of the lessee’s interest.) 

3. (’92) 14 All 176 (177): 1892 All W N 25 
(DB), Gaya Prasad v. Baij Nath. 

(’37) 24 AIR 1937 Cal 373 (374). Kumud 
Behan Basu v. Himanshu. 

(’27) 14 AIR 1927 Mad 931 (931): 105 Ind 
Cas 179. Musa^kanni Ravuthar v. Dorai- 
singam. (The liability of the assignee of 
a lease to pay rent is by reason of privity 
of estate.) 

(’35) 22 AIR 1935 Mad 669 (669): 157 Ind 
Cas 1005 (DB), Suryaprakasa v. Venkata. 
(’86) 12 Cal 185 (189) (DB), Lalo Bharub 
Chandra Karpur v. Lalit Mohan Singh. 
(Where leasehold property is mortgaged 
with possession under circumstances so 
as to amount to an assignment the mort- 
* gagee becomes liable for rent.) 

(’94) 17 Mad 296 (297). Kunhanujan v. 

Anjelu. 

(’05) 3 Low Bur Rul 90 (90). Hoossain 
Ismail Afcha v. Ebrahim Mahomad Makda. 
(’10) 6 Ind Cas 766 (773) (DB) (Mad). 

Chengiah v. Thimma Nayanim. 

(’35) 22 AIR 1935 Cal 368 (388): 62 Cal 
346: 159 Ind Cas 98 (DB), Kumar Raj v. 
Barabani Coal Concern, Ltd. 

(1802) 6 RR 511 (515): 2 East 575. Steven- 
son V. Lambard. 

(1823) 107 E R 152 (154): 1 L J (os) KB 
138: 25 RR 437. Vyiyan v. Arthur. 

[Eee also (’78) 2 Cal LR 323 (324. 325) 
(DB). Macnaghten v. Bhcefcaree Sinph. 
('ll) 10 Ind Cas 885 (885) (Lah). Mrs. 

Grose Jones v. Mr. Cumper.} 

Also see Section 76. Note 8. 

4 . (75) 1875 Bom P J 308 (DB), Rupchand 
. V. Govind. 

(’78) 3 Cal L Rep 285 ( 286) (DB). E. R. 

Macnaghten v. Lalla Mewa Lall. 

[See also (1900) 4 Cal W N 590 (592) 

Sreemutty Jogemaya Dassi v. 

. Afindfa Nath.] 


leased property as tenants in-common^ 
of his interest to X and Y who are in 

5. Woodfall, Landlord and Tenant, 22nd 
Edn.. page 316. 

6. (’92) 14 All 176 (178): 1892 All W N 25 
(DB). Gaya Prasad v. Baij Nath. 

7. (’21) 8 AIR 1921 Pat 70 (76): 60 Ind Cas 
297. Bhupendra Nath Bose v. Ami Prasad 
Singh. (Breaches of covenant happening 
before assignment — Assignee is not liable.) 
T(’96) 9 CPLR 113 (116). Nathoo Ram v. 
Raja Bijaya Bahadur Singh. (Do.) 

(’93) 3 Mad L Jour 292 (293). Srimanave- 
dan V. Anjela. (The assignee of a lease is 
liable to the lessor for rent from the date 
on which he purchased the lessee’s inter- 
est. and not from the date of possession.) 
(’16) 3 AIR 1916 Mad 768 (7C8. 769); 38 
Mad 86: 17 Ind Cas 933 (DB), Kunkisow 
Karnavan v. Mulloli Chathu. (Do.) 

8. (’44) 31 AIR 1944 Cal 219 (221, 222): ILR 
(1944) 2 Cal 90: 214 Ind Cas 179 (DB). 
Palin Behart v. Ram Ranjan. 

t(’lO) 7 Ind Cas 198 (199) (DB) (Cal). R. 

D. Mehta v. Cajadhar Rai. 

(’13) 18 Ind Cas 479 (480) (DB) (Cal). 
Ram Dhan Dhar v. Skarup Chandra. 
Halsbury, Laws of England (Hailsham 
Edition), Vol. 20. Para. 442. 

Woodfall, LaTtdlord and Tenant, 22nd 
Edn.. page 318. 

(1828) 32 RR 456 (459): 7 LJKB 12. Paul 
V. Nurse. 

[See also ('10 6 Ind Cas 766 (773) (DB) 
(Mad), Chengiah v. Thimma Nayanim. J 
8a. (1943) 1 KB 366 (1943) 1 AUER 477: 112 
IGKB 449 : Lyons J. & Co., Ltd. v. 
Knowles. 

9. (’40) 27 AIR 1940 Pat 516 (540): 19 Pat 
433: 192 Ind Cas 17 (DB). Jyoti Prasad 
Singh V. Samuel Henry Seddon. (Liability 
of assignee is Joint and several with 
lessee.) 

(’25) 12 AIR 1925 Cal 1056 <1059, 1060): 90 
Ind Cas 211 (FB), Kailosh Chandra Mitra 
V. B. K. Chakraverti. (Transfer by some 
of lessee’s heirs to others.) 
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Dossession of the whole of the property as tenants-in-common/® M and X in 
the one case and X and Y in the other will be each liable to the lessor to 
nerform the whole of the covenants in the lease, inclu^g the pajnnent of 
rent But where M and X, in the one case, or X and Y m the other sever 
their interests and hold their shares in ‘physical severalty the ^ 

estate between the lessor and any of the said persons extends o^y to that 
portion of the property which is in his possession with the ^^^sult that he will 
be liable on the covenants in the lease m so far as the coven^ts affect the 
portion in his possession, provided that the obligation under the covenants 
can be divided, for example, a covenant to pay rent. 

See also the undermentioned cases. 


See also section 109, Note 10. i i t. 

5. Mortgage or sub-lease by lessee. — A mortgage or a sub-lease by 
he lessee of his interests creates neither a privity of estate ^ 

'ontract between the lessor and the transferee. Even an absolute dem i se for 


10. (’27) 14 AIR 1927 Mad 931 (932): 105 Ind 
Cas 179 (DB). Muso/konni v. Doraisingam. 


11. (’44) 31 AIR 1944 Pat 129 (133): 214 Ind 
Cas 84 (DB), Madkcbilato Debt v. Butlo 
Kristo Roy. (Although there is no ex- 
press provision in the Transfer of Pro- 
perty Act for apportionment of rents and 
royalty which must be paid by the 
assignee of a portion of land, as the 
lessee is authorised by S. 108 (j) to trans- 
fer a lease absolutely or in part, there is 
no reason why the principle provided in 
the latter part of S. 109 should not be 
applied, that is to say. the lessor, the 
transferee and the lessee may determine 
what proportion of the rent reserved by 
the lease is payable in respect of the part 
so transferred by the lessee, and In case 
they disagree such determination may be 
made by the Court having jurisdiction to 
entertain a suit for the possession of the 
property leased.) 

(■27) 14 AIR 1927 Mad 931 (932): 105 Ind 
Cas 179 (DB), Mwafkanni Rovuthar v. 
Dorcisingam. 

(■38) 42 Cal W N 1088 (1090). Lakshmi- 
Tiarayan v. Girjo Sankar. (A suit for rent 
cannot be decreed against some only of 
the heirs of a deceased lessee, when the 
plaintiff lessor admits an assignment of 
the lease in favour of another and does 
not prove that the heirs continue to be in 
possession.) 

12. (*30) 17 Am 1930 Lah 515 (518): 11 Lah 

427: 127 Ind Cas 1 (FB), Moti Lot v. 

Kortor Singh. 

(■75) 1875 Bom P J 273 (274) (DB), Guna 
V Porashram. (By accepting rent from 
the assignee of a lessee the lessor 
recognizes the assignee as his tenant and 
the assignment as valid. But this does 
not amount to a new lease to the 
assignee, but merely to an admission that 
he has legitimately become the assignee 
of the original lessee’s interest, and does 
not confer any better position or higher 
right on the assignee than his assignor 
had.) 

NOTE 5 

1. (’45) 32 AIR 1945 Cal 89 (92): ILR (1947) 


1 Cal 365: 221 Ind Cas 10 (DB) Canges 
Manfg. Co. v. Radhoroni Dosi. (As pur- 
chaser of the lessee’s interest at an execu- 
tion sale, the lessor would doubtless be 
entitled to realise rent direct from the 
sub-lessee, but rent would be the rent 
payable under the sub-lease.) 

NOTE 5 

(’44) 31 AIR 1944 Nag 141 (142): ILR 
(1944) Nag 287: 218 Ind Cas 25: Naioabali 
V. Mohammad Ramzan. (Therefore, the 
sub-lessee is not liable for rent nor on 
convenants in the head lease to the head 
lessor.) 

(■34) 21 AIR 1934 Mad 563 (564): 154 Ind 
Cas 541,.Modin Kutty v. Puthia Pureyil 
Manna. (Transfer by usufructuary 
mortgage.) 

•(■41) 28 AIR 1941 PC 36 (37. 38): 20 Pat 
521: ILR (1941) Kar PC 66: 68 Ind App 
67: 193 I.C. 890 (PC). Jagadamba Loan Co. 
V. Shiba Prasad. (Lessee mortgaging 
leasehold interest.) 

(•39 26 Am 1939 PC 14 (19): ILR (1939) i 
1 Cal 283: ILR (1939) Kar (PC) 78: 66 Ind 
App 50: 179 Ind Cas 328 (PC), Ram 

Kinfcar v. Safya Charan. (Grantee of 
lease transferring whole of his term to 
sub-grantee — Transfer operates by way of 
sub-demise and not of assignment.) 

(1906) 76 L J Ch 78 (81): (1906) 2 Ch 631: 
76 LT 48, South of England Dairies Ltd. 
V. Baker. (Sub-demise by lessee.) 
t('22) 9 AIR 1922 Nag 224 (225); 18 Nag 
LR 89: 56 Ind Cas 268. Sitoram Maharaj 
V. Norain. (Sub-leaSe.) 

(’18) 5 Am 1918 Mad 425 (426): 40 Mad 

1111: 40 Ind Cas 841 (DB), Thifhalon v. 
Eralpod Rajah. (Mortgage with posses- 
sion.) 

(’95) 21 Bom 311 (313): 1895 Bom PJ 441 
(DB). Timmappa v. Ramo Venkanna. 
(Sub-lease.) 

(’31) 18 AIR 1931 Lah 614 (614): 131 Ind 
Cas 121, Jethanand v. Udhodos. (Do.) 
(’14) 1 Am 1914 Low Bur 45 (46): 24 Ind 
Cas 51. Arachan v. Maung Po Win. 
(Sub-lessee not liable to pay rent.) 

(’28) 15 Am 1928 Nag 147 (148): 113 Bid 
Cas 111. Romchandra v. Seth -BTwtpanl- 
ram. (Mortgage from tenant.) 
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the uneipired residue of the term, by way of sub-lease does not operate as 
an assignment in this country and does not create any privity of estate or of 
contract between the lessor and the sub-lessee.- In this respect the English 
law is different. Under that law a sub-lease of the residue of the whole 
term operates as an assignment, if it be by deed.^ In this country the mort- 
gage, or the sub-lessee, therefore, is not liable to perform the covenants of the 
lease.^ The contrary view that has been taken in some cases'^ is no longer 
good law in view of the decisions of their Lordships of the Privy Council in 
*Ramkinkar Banerjee’ v. ‘Satyacharan’’* and ‘Jagadamba Loan Co., Ltd.’ v. ‘Raja 
Siba Prasad’’ that there is no privity of estate between the lessor and a 
transferee from the lessee of a ‘partial interest’ in the lease. 

But though the transferee of a partial interest in the lease such as a 
mortgagee or a sub-lessee has no privity estate or of contract with the le.ssoi 
.and is not bound to perform, as such, the covenants in the lease, he may be liable 
under S. 40 on the ‘restrictive’ covenants, if any, in the head-lease if he had 
taken the transfer with the notice of such covenants.^ In the case of a sub- 


|56£ also ("36) 23 AIR 1936 Cal 727 (731) . 
170 Ind Cas 690 (DB). Mafi Lai v. Iswar 
Radha. (Sub-l^ase of coal mines.) I 
(’49) 36 AIR 1949 Nag 336 (337); ILR 

(1949) Nag 432 Babon Pumaji v. Cham- 
pabai. 

(’47) 34 AIR 1947 Sind 163 (164): ILR 
(1946) Kar 454 Abba Ali Mahomed v. 
Mulraj Gupta. 

2. *(’30) 17 AIR 1930 PC 59 (60): 57 Ind App 

110: 57 Cal 1176: 122 Ind Cas 20 (PC). 
Hunsraj v. Be joy Lai Seal. (An absolute 
demls^ by sub-lease for the unexpired re- 
sidue of the term is therefore not a 
breach of a covenant against assigrunent.) 
•(’39) 26 AIR 1939 PC 14 (15): ILR (1939) 

1 Cal 283: ILR (1939) Kar (PC) 78: 66 Ind 
App 50; 179 Ind Cas 328 (PC). Ram Kinkar 
V. Satya Charon. 

(’14) 1 AIR 1914 Low Bur 45 (46): 24 Ind 
Cas 51. Arachan v. Maung Po Win. 

(’40 ) 27 AIR 1940 Mad 410 (411). Nanjajtpa 
Goundon v. Rangasioomi Coundan. 

(See however (’26) 13 AIR 1926 Pat 508 
(511): 6 Pat 94: 96 Ind Cas 558 (DB). Rasia 
Begam v. Muhammad Doud-I 

3. Woodfall. Landlord and Tenant, 22nd Edi- 
tion. page 322. 

(1946) 1 KB 306; (1946) 1 All ER 288. 115 
1 JKB 278 Milmo v. Correras. 

1 If by a sub-lease a lessee divests himself 
of everything he has got the relationship of 
landlord and tenant cannot exist between 
him and the sub-lessse.) 

\See also (1888) 67 LJQB 507 (509): (1898i 
1 QB 716: 78 LT 397 : 46 WR (Eng) 388: 62 
JP 324, Bryont v. Honcoefc. 

(1779) 99 ER 119 (122): 1 Doug 183. Hal 
Ford v. Hotch.) 

4 . (’45) 32 AIR 1945 Cal 89 (92): ILR (1947) 
1 Cal 365: 221 Ind Cas 10 (DB) Ganges 

Manjg. Co. v. Rodhoroni Dosi. (Covenant 
in hsadlsaae implying obligation to pay 
specified rent— Covenant being affirmative 
cannot bind sub-lesaee.) 

('44) 31 AIR 1944 Nag 141 (142): ILR 
(19M> Nag 267. JVatoobaU v. Mahomed 
RamuMi. 

.• (’34) 21 AIR 1934 Bom 134 (136): 58 Bom 


327; 148 Ind Cas 993 (FB), Keshaulal Tri- 
bhuioan v. Maganlal 5hiylal. (Overrulinij 
29 Bom 391.) 

(’96) 20 Bom 439 (448). .Sara/alt. Tynbali 
v. Subraya Bateraya. 

(’27) 14 AIR 1927 Cal 100 (101): 91 Ind Cas 
501 (DB). Benoy Krishna v. Fanindra Nath 
Roy. 

(’34) 21 AIR 1934 Mad 563 (564); 154 Ind 
Cas 541, Modin Kutti v. Puthia Purayil 
Mannan. (Usufructuary mortgage by the 
lessee.) 

(’18) 5 AIR 1918 Mad 425 (427): 40 Mad 
1111: 40 I.C. 841 (DB). Thethalan v. Eralpod 
Rajah. (Do.) 

(’28) 15 AIR 1928 Nag 147 (148): 113 Ind 
Cas 111. Ramchandra v. Seth Bhau»anirom. 
(Even a voluntary payment of rent would 
not make him liable for future rent.) 

5. (’84) 10 Cal 443 (444) (DB), Kannye Loll 
Sett V. Nt.sloriny Dossee. 

('03) 5 Bom LR 118 (119) (DB), Covind 
Sesha Kamti v. Shamtaya Dattuyci. 

(’25) 12 AIR 1925 Bom 330 i331); 88 Ind Cas 
79, Ardeshir Coicasji Patel v. K. D. Had 
Brothers. 

(•06) 3 Low Bur Rul 90 (90), Hossain 
Ismail v. Ebrahim Maliomed. 

6. (’39) 26 AIR 1939 PC 14 (16. 19): ILR 

(1939) 1 Ca? 283: ILR (1939) Kar PC 78: 66 
Ind App 50: 179 Ind Cas 328 (PC). 

7. (’41) 28 AIR 1941 PC 36 (38): 20 Pat 521: 
ILR (1941) Kar PC 66 : 68 Ind App 67: 193 
Ind Cas 890 (PC). 

8. (’45) 32 AIR 1945 Cal 89 (92): ILR (1947) 

1 Cal 365: 221 Ind Cas 10 (DB) Ganyes 

Manfg. Co. v. Radharani Dasi. (Remedy of 
Urssce for breach of such convenant is .lot 
by way of specific performance but by in- 
junction against violation of the cove- 
nant.) 

tC36) 23 AIR 1936 Cal 727 (732. 733): 170 
Ind Cas 690 (DB), Mali Lai v. Istaar Radhn 
Damodar. 

( 20) 7 AIR 1920 Pat 383 ( 402): 55 Ind Cas 
113 (DB), Lodna Colliery Co. Ltd. v. Bipin 
Behari. 

Halsbury. Laws of England (Hailsham Edi- 
tion). Vol. 20. Para. 438. 
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lease it is well settled that the sub-lessee is deemed to have constructive 
notice of the covenants in the head-lease.® It has been held in the xmder- 
mentioned case^o that a mortgagee from the lessee who has taken the mort- 
gage with notice of the covenant to pay rent can be sued by the lessor for 
relief under S. 27 of the Specific Relief Act,. 1877, and S. 91 of the Trusts Act, 
1882. 

6. Lessee continues liable. — The lessee does not, under this clause 
cease to be liable for the rent and for the performance of the other obligations 
of the lease.i The English law is also the same on the point.^ The lessee 
cannot, by merely giving the lessor notice of transfer of the lease, get rid of 
his obligation to pay rent^ and cannot plead in answer to a suit for rent that 
the transferee is willing to pay it.* 

Where the lessor accepts rent from the assignee a privity of contract 
also will be created between the lessor and the assignee with the result that 
the lessee ceases to be liable for the rent.® Where there is, however, an 
express covenant to pay rent the lessee will not be absolved from payment 


(See also (’73) 11 Beng LB App 40 ( 42); 20 
Suth W R 230 (231) (DB), Monindro Chun- 
der Sircar v. Moneentdeen Biswas. (Cove- 
nant not to excavate enforceable against 
sub-lessee.)] 

9. Halsbury, Laws of England (Hailsham 

Edition), Vol. 20. para 438. 

Woodfall. Landlord and Tenant, 22nd Edi- 

tion, page 323. 

10. (’38) 25 AIR 1938 All 167 (169): ILR (1938) 
All 288: 174 Ind Cas 245 (DB), Cirendra 
Narain v. Canga Narain. 

SECTION 108 cl (J) NOTE 6 

1. (’48) 35 AIR 1948 Bom 349 (351) (DB) 

Treasurer of Charitable Endowments v. 
S. F. B. Ti/abji. (No distruction in this 
respect between liabilities based on 

privity of contract and those based on pri- 
vity of estate.) 

(’45) 32 AIR 1945 Pat 414 (416): 24 Pat 401 
(DB) Afahidhar v. Banstdhar. 

(’10) 34 Mad 179 (181): 7 Ind Cas 210 

(211): (DB), Ramaswami Aiyangar v. Shan- 
mugam Pitlat. (But a kudivaramdar is in 
a different position.) 

(’25) 12 AIR 1925 Bom 330 (330): 88 Ind 
Cas 79, Ardeshar v. K. D. and Bros. (A 
lessee does not by assignment escape per- 
sonal liability on the covenant of the 
lease.) 

(’35) 22* AIR 1935 Mad 669 (669): 157 Ind 
Cas 1005 (DB), Suryaprakasa y. Venkata. 
('94) 17 Mad 296 (298), Kunhanujan v. 
Anjelu. 

(’24) 11 AIR 1924 Cal 359 (359): 70 Ind Cas 
111, Manmatha Nath v. Balai Chandra. 
(’08) 12 Cal W N 724 (726) (DB). Bholtt 
Nath Das v. Raja Durga Prosad. 

[See also (’26) 13 AIR 1926 Cal 845 (845): 

94 Ind Cas 400 (DB). Siataj Shaikh v. 
Btshnudas Dhar.| 

(But see (’21) 8 AIR 1921 Bom 27 (27): 
63 Ind Cas 240 : 45 Bom 1197 (DB), Gura- 
shantappa v. Afallaoa 5anpappa..] 

2. Woodfall. LaTidlord and Tenant, 22nd Edn., 
pages 315, 520. 

Halsbury. Laws of England (Hails ham Edi- 
tion), Vol. 20. Para 440. 


(’25) 12 AIR 1925 Cal 423 (423): 79 Ind 
Cas 557 (DB). Manmatha Noth v. Walt- 
Tiaksha Rai. 

(’25) 12 AIR 1925 Bom 330 (330): 88 Ind 
Cas 79. Ardeshar T. K. D. dfc Bros. 

(’42) 29 AIR 1942 Cal 514 (516): 202 Ind 

Cas 663 (DB), Saradindu v. Kunja Kamini. 
(’36) 23 AIR 1936 Bom 88 (89): 60 Bom 
394: 161 Ind Cas 57 (DB). Abdul Rehman 
V. Phiroze Cursetji. 

[See (1790) 2 RR 341 (341): 4 TR 94: 1 Hy 
Bl 433. Mills V. Auriol.) 

3. *(’30) 17 AIR 1930 PC 13 (15, W: 127 Ind 

Cas 749 (PC). Satya Niranjan v. Suraju- 
hala. 

(’71) 7 Beng LB 152 (158) (FB), Beni 

Madhab v. Jaikrishna. 

(’95) 22 Cal 494 (500) (DB). Sasi Bhushun 
V. Taro Lai. 

4. (’18) 5 AIR 1918 Cal 49 (49): 47 Ind Cas 
800 (DB), Akrurmani v. Madhab Chandra. 

5. (’48) 35 AIR 1948 Bom 349 (351) (DB),. 
Treasurer of Charitable Endowments v. 
S. F. B. Ti/abji. 

(1882) 52 LJQB 340 (341): 10 QBD 48; 4r 
LT 657: 31 WR (Eng) 506, Swan Sea Cor- 
poration V. Thomas. 

t(’18) 5 AIR 1918 Mad 425 (426): 40 Mad 
1111: 40 Ind Cas 841 (DB), Theethalan v. 
Eralpod Rajah. 

(’42) 29 AIR 1942 Cal 514 (516): 202 Ind 

Cas 663 (DB). Saradindu v. Kunia Komini. 
(’19) 6 AIR 1919 Lah 304 (305): 1919 Pun Re 
No. 34: 51 Ind Cas 121. Mulwrram AH v. 
Bansi Lai. 

(’36) 23 AIR 1936 Bom 88 (89): 60 Bom- 
394; 161 Ind Cas 57 (DB), Abdul Rehman. 
V. Phiroze Cursetji. 

[See also (1863) 1 Mad HCR 24 (26) (DB), 
Kamala Nayak v. Rango Rau. (Agreement- 
between lessor and lessee that former 
should accept rent from assignee.) 

(’38) 25 AIR 1938 All 167 (169): ILR (1938) 
All 288: 174 Ind Cas 245 (DB). Cirandra 
Narain v. Ganga Narain. (The principle- 
was applied to the lessor accepting rent: 
from a mortgagee from the lessee.)] 
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under the covenant by reason merely of the fact that the lessor has received 
rent from the assignee.® Where rent is accepted from the assignee, not as a 
transferee from the lessee, but as an agent of the lessee, there is no recognition 
of the assignment by the lessor.’^ 


Where there is no receipt of rent by the lessor from the assignee, the 
lessee and the assignee will both be liable on the covenants in the lease which 
run 'with the land. The lessee is, prior to the assignment, liable in a dual 
capacity, namely, privity of contract and privity of estate. By the assign- 
ment he divests himself of the latter capacity but retains the former. The 
result is that the lessor may avail himself of the relation that has come into 
existence between him and the assignee, as well as of the contractual relation 
that exists between him and the lessee. Thus, he has a remedy against them, 
both, but can take out execution against one of them only.® 

7. Rights of lessee against assignee or sub-lessee. — As between the 
lessee and his assignee the latter is primarily liable to perform the covenants 
in the lease, and will be deemed to have impliedly contracted to indemnify 
the lessee against the claims of the lessor for breach of the obligations imposed 
by virtue of the contract of lease.' But as seen in Note 4 the liability of the 
assignee to perform the covenant will cease by his assigning his interests to 
a second assignee, inasmuch as he is liable to the lessor only by virtue of 
privity of estate, and when that passes to the second assignee, his liability 
ceases.2 Nevertheless, he will continue liable as to all breaches committed 
between the date of his taking the assignment and his transfer to the second 
assignee.® He would also continue liable on any express contract which he 
might have entered into with the lessee."* An ‘under-lessee’ is not liable to 
indemnify the lessee in respect of rent which the lessee has been compelled to 
pay to his lessor under his covenant to pay rent.® 

8. Last paragraph. — This paragraph is identical in terms with clause 
(i) of S. 6. As seen in Note 37 on that section, occupancy tenancies have, 
by various Acts of the Legislature, been declared to be not transferable. An 
alienation of such tenancy would, in fact, have the effect of defeating the 
provisions of law. It is on this ground that such tenancies have been excepted 
from the operation of this clause. The clause will, therefore, not operate so 
as to enable a valid transfer being made of such tenancy.' 

9. Agricultural leases. — This clause, in terms, does not apply to agri- 
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6. (’36) 23 AIR 1636 Bom 88 (89): 63 Bom 
394: 161 Ind Cas 57 (DB). Abdul Rehman 
V. Phiroze Cursetji. 

7. (’12) 15 Ind Cas 156 (157) (DB) (Cal), 
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S. (’48) 35 AIR 1948 Bom 349 (351) (DB). 
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S. F. B. Tyabji. 

t('25) 12 AIR 1925 Cal 423 (423. 424): 79 
Ind Cas 557 (DB), Manmatha Nath v. 
Nalinakeha Rai. 


(’25) 12 AIR 1925 Sind 296 (297): 87 Ind 


Caa 802. Cobtndram v. Mohamed Hussain. 
(In BO far as this decision seems to ‘assume’ 
that there la a privity of estate between a 
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(DB), Monica Kitheria v. Subrava Hebbara. 
(’05-06) 3 Low Bur Rul 90 (90). Hossain 

Ismail V. Ebrahim Mahomed. 

■(’94) 17 lifad 296 ( 298). XunHanuion v. 
Anielss. 

Bilabuiy. Laioa of England (Hallaham Edi- 
tion), Vol. 90, Para 440. 


Woodfall, LofMtlord and Tenant, 
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page 315. 
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being assignee.) 
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page 318. 
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page 318. 
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page 318. 

5. (1899) 68 LJQB 114 (116): (1899) 1 QB 
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V. Tottenham A Edmonton etc.. Society. 
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cultural leases. But the principle underlying this clause will apply and every 
lessee can, under S. 6 of the Act, transfer his interest to another person unless 
otherwise provided by this Act or by any other law for the time being in 
force. 1 The lessee will continue liable notwithstanding the Assignment to 
another.- Where the relationship of landlord and tenant with permanent 
occupancy right was not created by any contract of the parties it was held 
in the undermentioned case‘‘ that neither this clause nor the principle under- 
lying it applied and that an occupancy tenant was not liable for rent after 
he had transferred his holding and had given notice of the transfer to his 
landlord. 

10. Clause not retrospective. — This clause is not retrospective and 
does not apply to leases executed before the Act.^ It will not make a tenancy 
which was not transferable before th© Act, assignable subsequent to the 
Act.- 

Section 108 Clause (k). 

i 1. Scope. — This clause may be compared with S. 55, sub-s. (5) clause 

(a) which is worded in similar terms. See Note 13 on that section. 

4 

Section 108 Clause (1). 


1. Scope 

2. Interest on rent. 

3. Rent not a charge. 

4. Rent in kind. 

5. Tender or payment at the pro- 
per time and place. 

6. “To the lessor or his agent.” 

7. Payment must be by lessee. 

8. Increase of rent. 


Question of title. 

Concurrent lease. 

Covenant to pay rent runs with 
the land. See Note 25 on S. 40 
and Note 4 on Clause (j). 

12. Void lease. 

13. Non-payment of rent. 

14. Suspension, abatement and 
reduction of rent. 


Synopsis 


9. 

10. 

11 . 


1. Scope. — A right to recover rent or the liability to pay rent involves 
the position that there exists a relationship of landlord and tenant between 
the parties.^ Where there is no such relationship, no liability to pay rent 


SECTION 108 cl (J) NOTE 9 

1. (’18) 5 AIR 1918 Nag 155 (156): 14 Nag LR 
188; 4? Ind Cas 970. Naratjandas v. Krishna 
Rao. «The provisions of the C. P. Tenancy 
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the landlord.) 
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under the Bengal Tenancy Act — Obiter 
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3. (’15) 2 AIR 1915 Mad 34 (35): 25 Ind Cas 
804 (DB). Ranyaramanuja Charier v. Srini- 
vasa Iyengar. 
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(’09) 1 Ind Cas 362 (364) (DB) (Cal). 

Kailosh Chandra v. Hari Mohan. 

2. (’14) 1 AIR 1914 Cal 664 (666): 23 Ind 

Cas 246 (DB). Umafcanfa v. Kashiram. 

Also see Note 1 and S. 2 Note 5.' 
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Prabhu. (Assignee of lessee who has him- 
self assigned to another is not liable for 
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if he has paid rent voluntarily to the land- 
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arises.- But so long as the relationship of landlord and tenant continues, the 
tenant will be liable for the rent.® The fact that the tenant was not in actual 
occupation of the demised property is not a valid defence to a claim by the 
landlord for the rent.^ If the lease i's a voidable one and is avoided, the 
obligation to pay rent will cease.-’’ 

The right to the rent is vested in the landlord and the tenant cannot 
contract with a third party to divest his landlord of that right.*’ 

Where a lump rent is fixed for several estates leased out to a person, 
the landlord cannot split up or apportion it and claim a proportionate rent 
for a particular estate.^ 

The clause applies in terms only to cases where a “lease” as defined 
in S. 105 has been executed. But even if no such lease is actually executed, 
if there is a relationship of landlord and tenant established between the 
parties in point of fact, the landlord would, on general principles, be entitled 
to recover the rent due as a debt.^ 


2. Interest on rent. — The word “rent” will not include interest payable 
on arrears of rent, as the payment of interest can neither be said to be a 
“consideration” for the lease nor a payment “to be rendered periodically, 
or on specified occasions” within the meaning of S. 105.’ If, therefore, a sum 
of money is paid by the lessee to the lessor as rent and is accepted by the 
lessor as such, he cannot apply it towards any interest that may be due on 


2. (’03) ?2 Cal 567 (570): 3 Cal L Jf>ur 141 
(DB), Cirindra Chandra v. Sreenath. 
iSee also (’14) 1 AIR 1914 Oudh 220 (221): 
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is illegal — Transferee cannot recover rent 
from sub'tcnant as no relationship of land- 
lord and tenant exists between these 
parties.) | 

3. (’84) 8 Bom 160 (163) (DB). Venkatesh 

Narayan v. Krishnaji Arjun. 

(.'74) 21 Suth WR 5 (6) (DB), Mohun 

Mahtoo V. Meer Shumsool Hoda. 

('28) no Ind Cas 438 (439) (DB) (Cal), 
Satu Pramanik v. Joimab Bibt. 

(’02) 5 Oudh Cas 113 (115), Gobind Prasad 
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(’12) 15 Oudh Cas 295 ( 300): IS Ind Cas 
857 (859). Habibullah v. Surji. 

( 09) 36 Cal 675 (691): 1 Ind Cas 626 (631) 
(DB), Mathewson v. Sriram Kanai Singh. 
t('29) 16 AIR 1929 Pat 440 (444): 120 Ind 
Cas 776 (DB). Deo Lai Jha v. Biruieswari 
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[See (’20) 7 AIR 1920 Cal 965 (966): 59 Ind 
Cas 312 (DB). Basanta Ktimarl v. Krishna 
Alalini. (In a suit for rent if allegations 
of surrender and dispossession are not 
proved and the tenant is in possession of 
the holding the mere fact that the plaintiff 
is unable to establish the identity of the 
holdings is no reason for depriving him of 
the rent therefor.)) 

[5ee also (’05) 9 Cal WN 871 (873) (DB). 

Afoni v- Kaiachand Charam. 
.w (Idkndlord receiving kabuliyats from sub- 
tenants but tenant’s possession not disturb- 
- 94-*^enant’8 liability to pay rent does not 
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Bom 164 (167) (DB). Botaji v. 

Bhileaji. 
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Deb. 
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Khan v. Choudhry Sheoraj Singh. 

8. i'09) 12 Oudh Cas 140 (143): 2 I.C. 920 

(9?2) (DB), Udif Narayan Singh v. Ramijal 
Sinph. (Where the defendant was in pos- 
session of a village under a kabuUat exe- 
cuted by him. undertaking to pay rent at 
a eeitain ra'e, but no lease had been exe- 
cuted. held that the undertaking eonlainccl 
in kabuli' a’, cou’d be enforced against him.) 
(•85) 11 Cal 221 (225) (DB*. Rutncssi/r 

Biswas V. Hurish Chimder. (Amount held 
recoverable as damages for breach cf con- 
tract.) 
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1. tCOS) 5 Cal L Jour 69 (70): 11 Cal V.’N 110 
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('19) 6 AIR 1919 Cal 391 (391): 50 Ind Cas 
975 (DB), Mani £#a( Seal v. Bhola Nath 
Basil. 

Also see Section 105. Note 66. 
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the arrears of rent.^ But this does not mean that interest is not recoverable 
on the arrears of rent where there is a stipulation for such interest.® Interest 
can also be claimed as damages on the arrears of rent in the absence of a 
stipulation for interest. ^ 

See also the undermentioned cases.^‘ 

3. Rent not a charge. — The rent or premium payable is not a charge 
on the leasehold premises.' Nor is it a charge on the crops raised by the 
tenant.- As to whether rent is a charge under local Tenancy Acts, see Note 
12 on section 100. 

4. Rent in kind. — Where rent is stipulated to be paid in kind the 
lessor cannot, on failure to pay such rent, claim interest either under the 
Interest Act, 1839, or as damages under S. 73 of the Contract Act. The 
Interest Act does not apply because rent in kind is not a “debt”. Sectioh 73 
of the Contract Act will enable the award only of the value of the grain at 
the time it is due as ‘damages’ and not as interest.^ 

The fact that the lessor might have received in previous years the value 
in money for the rent in kind, fixed by the contract of lease, will not disable 
him from claiming the payment of rent in kind for any particular year.^ As 
to the lessor’s rights where the rent is fixed as payable in kind or partly in 
kind and partly in money and a value of the rent is kind is also mentioned 
in the lease, see Note 62 on section 105. 

5. Tender or payment at the proper time and place. — A tender of rent 
must be of the exact sum due.' It is the duty of the lessee, where no place 
of payment is fixed by the contract, to apply to the lessor for a reasonable 
place being named for payment of the rent; where this is not done the lessee 
must make the payment at the place where the lessor is, on the principle 
that “the debtor must find his creditor”.® The lessee may, however, prove a 


2. tC06) 5 Cal L Jour 69 (70): U Cal WN 
110 (DB), Bhagabati Debya v- Bosanta 
Kumari. 
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5. ('34) 21 AIR 1934 All 115 (117): 153 Ind 
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('19) 6 AIR 1919 Cal 159 (160): 49 Ind Cas 
1006 (DB). Jiban Kali v. Manimala Dosst. 
(A tender of rent without interest accrued 
due at the time of the tender is not a 
good tender.) 
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contract subsequent to the lease, that the rent should be paid at a particular 
place.® There is nothing in the clause to require the landlord to make a 
‘demand* for the rent. The lessee is bound to pay the rent without any 


demand."* 

Where the lease stipulates that the rent should be paid at a particular 
time, the lessee is bound to pay it at the time so specified. Where no such 
time is specified in the deed the rent will become due at the close ot the 
period in respect of which the rent is reserved, unless there is any usage to 
the contrary governing the case.^ The contrary view taken in the under- 
mentioned case® that the rent becomes due as soon as the lease is g^'anted, 
though payable at a future date, is, it is submitted, not correct. The landlord 
is not bound to accept rent in advance. If he however accepts it he is bound 
to appropriate the advance in his hands towards the rent as and when it 

occurs due.*^ 

6 “To the lessor or his agent.** — A payment or tender of the rent 
must be made not only at the proper time and place, but must be We to the 
‘lessor or his agent in this behalf*.* A payment to a person 

will be a payment to the lessor himself. ^ A payment of rent aft.er the «leath of 
the lessor to a person who is not the heir is not binding on the real legal 
representative of the lessor.® Where the lessor is a ‘benamidar for another 
person, it has been held that a papient of the rent to the real owner by the 
lessee is a good discharge of his liability.* 


Joint lessors. 

It has been seen in Note 14 on S. 60 that a payment or tender to one 
of several co-creitors is not a valid discharge of the debt against all of them. 

On this principle a payment of rent by the lessee to one of several 
co-lessors wUl not be a valid discharge of the debt against them all.® The 
contrary view taken in the undermentioned cases’ cannot be considered, in 
view of the discussion in S. 60, Note 14, to be good law. In any view, a 
payment to one of several co-lessors, will not be a good discharge of the 
liability against them all if such payment is made fraudulently or coUu- 
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sdvely.®® A payment to all the joint lessors is not invalid by reason* merely 
of the fact that they have severed their interests, if there is no arrangement 
between them and the lessee for apportionment of the rent J As a general rule 
one of several joint lessors cannot sue for his share of the rent,® in the 
absence of a special agreement between the lessee and the lessors for payment 
to them of their shares separately.® But one of the joint lessors can sue for 
the entire rent due making all the others defendants.^® An arrangement 
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der Roy V. Mahtab Khon. 

+ (’75) 23 Suth WR 37 (37). Brijofcishore v. 
Ooma Soonduree. 

(’74) 22 Suth WR 526 (528). Bykunt 

Kyburto v. Shushee Mohun. - 
(’66) 5 Suth WR Act X Rul 68 (681 (DB). 
Ramjoy Singh v. Nagur Gazee.. 

(’74) 22 Suth WR 394 (395) (DB), Tara 
Chunder Ameer Mundul. 

(’73) 20 Suth WR 76 (77) (DB). Mt. Lalun 


V. Hemraj fingh. (Onus is on lessor to 
show that he is entitled to sue for a frac- 
tional portion.) 

>-(’69) 12 Suth WR 30 (31) (DB). Cunga 
Narain v. Shasoda Mohun. 

(’68) 10 Suth WR 108 (109. 110) (DB). 

Jagadamba Dasi v. Horan Chandra Dutt. 
.(’27) 14 AIR 1927 Cal 79 (80): 97 Ind Cas 
444 (DB). Durga Mohan v. Ali Buksha. 
(1834) 131 ER 999 (1000): 10 Bing 526; 3 
LJCP 198: 4 Moo & S 400. Decharms v. 
Horwood. 

(See also (’05) 9 Cal WN (44) (SB). 

Promoda Nath v. Ramont Kant. (Agree- 
ment to pay rent separately — Suit for whole 
rent brought by one of cosharers joining 
others as defendants, held not maintain- 
able.)] 

(But see (1864) 1 Suth WR 253 (253) (DB). 
Mohammed Sing v. Maghy Chorodhrain. 
(Case under Act X of 1859.) 

(1900) 27 Cal 479 (483): 4 Cal WN 494 

(496) (DB). Raj Narain v. Ekadasi. (They; 
can sever their interests and then sue 
separately for their shares, provided the 
suits are so framed as to free the tenant 
from all further liability to any of them.) 
(1864) 1864 Suth WR Gap No. Act X Rul. 
63 ( 64) (DB). Umrit Chowdhry v. Hyder 
Alt. (Case under Act X of 1S59.)] 

9. (’92) 19 Cal 735 (741) (DB). Pergash Lai 
V. Akhoujri Balgobind. 
t(’12) 16 Ind Cas 458 (458) (DB) (Mad). 
Srinivasa Varadachariar v. Somi Reddi. 
t(’04) 31 Cal 707 (709) (SB). Wepol Chandra 
V. Mahendra Nath. 

(’05) 9 Cal WN 34 (48) (SB). Promoda 
Nath V. Ramoni Kant. (Agreement between 
lessors and lessee to pay rent separately — 
One of the iessors is not entitled to rescind 
the agreement without consent of others.) 
(’02) 6 Cal WN 326 (328) (DB). Ram Saran 
V. Nem Narain Singh. 

(•66) 5 Suth WR Act X Rul 68 (68) (DB). 
Ramjoy Singh v. Nagur Gazee. 

(’ll) 14 Ind Cas 292 (292) (DB) (Cal). 
Shyama Charon v. Jogesh Chandra. 

(’69) 12 Suth WR 30 (31) (DB). Ganga 
Narayan v. Saroda Mohan. 

(’21) 62 Ind Cas 47 (48) (Pat). Ram Rattan 
V. Jang Bohadur Singh. 

10. (’97) 1 Cal WN 221 (222) (DB). Blssesswar 
Ray V. Broja Kant. 

t(’27) 14 AIR 1927 Cal 79 (80): 97 Ind Cas 
444 (DB>, Durga Mohan v. Ali Buksha: 
<’10) 7 Ind Cas 351 (351) (Lah). Rutdu Ram 
V. Aya Ram. 

(’08) 35 Cal 744 (745): 7 Cal L Jour 425 
(426) (DB). Sashi Kumar v. Sitandth. 

*(’08) 35 Cal 331 (344): 35 Ind App 73 

(PC)>. Pramada Nath v. RAmani Kanta. 
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between the lessors and the lessee for collection of rent in separate shaies 
does not nreclude the lessors from together suing for the whole rent. One ot 
several lessors can also sue the lessee for apportionment of rent making all 
the other lessors parties to the su^t.^- 

7. Payment must be by lessee. — A lessor cannot be compelled to 
accept payment of rent from a person who was not established to be his 
tenant ^ Nor can the lessor claim rent from a person who is not his tenant 
But a ‘benamidar’ for the lessee is in law the same person as the lessee hiniselt 
and therefore the lessor can sue him for rent.'^ Where A leases to B certain 
property and B happens to be one of several partners, there is a difference 
of opinion as to whether the lessor can sue the partners for rent AccoMing 
to the Bombay High Court- he cannot, while according to the Madras High 
Court® he can. Where a lease is granted to several persons, each ot the 
lessees is liable for the whole rent.-* A suit is therefore maintainable apmst 
cne of them for the whole rent.^ The executor of a deceased lessee is not 
personaUy liable to pay the rent accruing due after the death of the lessee 
unless he enters into possession, in which case his position will be that of an 
assignee of the tgrm.« In the undermentioned case- decided undei the 
English law a lease was granted to A and B. A and B jointly and sever^y 
covenanted to pay the rent and both of them paid rent m equals shows. On 
the death of A it was held that as the lease created a joint tenancy and as B 
succeeded to the whole benefit of the lease, the executors of A were not 
liable to contribute towards the payment of rent. 

8. Increase of rent. — A lessor is not entitled to increased rent merely 
on the. ground that the prevailing rent on other land in the vicinity is higher. 

Where a lease stipulates that, if the tenant continues after the expiry of 
the period fixed, he should pay an increased rent from that date,^^ stipula- 


(•26) 13 AIR 1926 Cal 333 ( 334): 90 Ind 
Cas 673 (DB). Mohini Mohan v. Meajan. 
(’92) 19 Cal 735 (741) (DB). Pergash Lai 
V. Akhoiori Bolgobind. 

(’ll) 14 Ind Cas 292 (293) (DB) (Cal). 
Shyama Charan v. Jogesh Chandra. 

{But see (’21) 62 Ind Cas 47 (48) (Pat). 
Ram Rattan v. Jang Bahadur. (One can 
sue for entire rent even though others are 
not parties.)] 

11. ('ll) 10 Ind Cas 891 (892) (DB) (Cal). 

Bhola Nath v. Belchcmber. 

12. ('80) 5 Cal 902 (905): 6 Cal LR 421 (FB). 
Iswar Chunder v. Ram Krisfcha. 

SECTION 108 cl (L) NOTE 7 

1. CIO) 6 Ind Cas 357 (357) (DB) (Cal). 
Sarajendra Krishna Deb v. Sannyasi 
Charon Ghosh. (Deposit by a person 
alleging to be a purchaser of the lessee.) 

la. C21) 8 AIR 1921 Pat 351 (351); 64 Ind Cas 
515 (DB). Tharat Karim v. Mt. Bal Kuar. 

2. C92) 16 Bom 568 (574), Ragoonathdas Copal 
Das V. Mororjt Jutha. 

3. (’96) 19 Mad 471 (476): 6 Mad L Jour 115 
(DB), Chinnaromanuja Ayyangar v. 
Padtruinchhc PillaiyflTi. 

4. tC28) 15 AIR 1928 All 534 (535): 111 Ind 
Cas 156. Har Sarup v. Toh/a Singh. 

(•74) 22 Suth WR 295 (295) (DB). Gour 
Mohun Roy v. Anund Mundul. 

74) 22 Suth WR 285 (285) (DB). Jhoomuck 
Loll V. Jft. Shurfoon. 

(•87) 7 Suth WR 272 (272) (DB), Jogendra 


Deb Roy v. Kishen Biindhoo Roy. 

(•68) 10 Suth WR 392 (392) (DB). Bhola- 
nafh V. Baharam Khan. (Allotment of land 
in certain shares amongst the lessees not 
• recognized by the lessor is no defence to a 
suit for rent by the lessor.) 
tC20) 7 AIR 1920 Mad 509 (510, 511); 56 
Ind Cas 552 (DB). Singaraju Venkatasubra- 
manian v- Rajah of Venkatagiri. (Heirs and 
descendants are also jointly and severally 
liable.) 

fBwt see CIO) 7 I. C- (840) (DB) (Cal). 
Koihi Kinfcar Sen v. Satyendro N«th 
Bhadro.) 

5. tC07) 11 Cal WN 1026 (1028) <DB). 

Jogendra Nath Roy v. Nagendra Narain 
Nandi. 

CIO) 6 Ind Cas 387 (387) (DBj (Cal). 
Ramesujar Singh v. Joideb Jha. 

C14) 1 AIR 1914 Lah 500 (501): 1914 Pun 
Re No. 107: 27 Ind Cas 94, Livingstone v. 
Feroz Din. 

[B«t see (’68) 10 Suth WR 304 (304) (DB). 
Roopnarain Singh v. Juggoo Singh. 1 

6. (’36) 165 Ind Cas 121 (122) (Cal). 

Kameshwara Singh v. Pherozsha Mer- 
u>anji. 

(1944) 1 KB 602 (1944) 2 All ER 6: 113 Ig 
KB 489. Cunninaham-Reid v. Public 
Trustee. 

SECTION 108 cl (L) NOTE 8 

1. (’14) 1 AIR 1914 Cal 475 (476): 23 Ind Cas 
967 (DB). Jadu Nath Das v. Manindra 
Chandra Nondi. 
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tion is not a penalty and is valid.^ If the tenant continues in spite of the 
notice he will be deemed to have agreed to pay the enhanced rent.® The 
same principle will apply where the lease contains a stipulation to pay a 
higher rent if the tenant fails to make certain pajnnents at specified times.^ 
The view taken in the undermentioned cases® that notwithstanding the stipula- 
tion to pay the increased rent, the lessor was not entitled to claim it, is, it is 
submitted, not correct. 

A stipulation for enhanced rent, if the area of the demised property 
is found, on measurement, to exceed that mentioned in the lease, does not 
enable the lessee to an abatement of the rent if the area is found to be less.® 
If the area is in excess of that mentioned in the lease, the lessor will be 
entitled to rent for such excess area."^. 

A stipulation to pay higher rent by the tenant in certain events has 
been held to be enforceable even against a court auction-purchaser of the 
tenant’s interests.® 


9. Question of title. — The question of the lessor’s title is wholly 
foreign to a suit for rent against the lessee inasmuch as the tenant is estopped 
from denying the title of the landlord.^ A lessor can, therefore, recover rent 
from the lessee even though he may have no title to the land.^ A lessee from 
one joint ovmer cannot set up the rights of the cosharers of his lessor and 
refuse to pay rent to his lessor,® 


10. Concurrent lease. — Where A leases property to B for a period 
of years and then grants another lease to C which is to commence before the 
expiry of the prior lease, the lease in favour of C would be called “a con- 
current lease”. Such a lease operates as an assignment of a part of the 
reversion during the continuance of such previous lease, and thenceforSi, 
as a lease in possession during the residue of the term therein expressed to be 
granted. The landlord, having thus assigned the reversion during the con- 
current period, cannot sue the first lessee for rent but can claim rent from 
the second lessee who, in his turn, could recover from the first lessee ^ 


(’12) 14 Ind Cas 229 (230) (Cal). Manindra 
Chandra Nandi v. Jagannath Khan. 

2. (’29) 16 AIR 1929 Pat 717 (720): 9 Pat 487: 
. 124 Ind Cas 625 (DB). Kuman Dos v. 

Radhika Singh. 

3. (’25) 12 AIR 1925 Oudh 189 (190): 28 Oudh 
Cas 77 :82 Ind Cas 585, S. Burge v. Moulvi 
Md. InamuUah Khan. 

4 . (’99) 22 Mad 453 (454): 9 Mad L Jour 201 
(DB), Bal Jiuraya v. .Sankommo. 

5. (’95) 22 Cal 658 (665) (SB). Tejendra 
Narain Singh v. Bakai Singh. (Per Prins^ 

. and Ghose. JJ — Rampini, J., contra.) 
(■72-92) 1872-1892 Low Bur Rul 439 (440), 
Ramzan Ali v. Sketo Bux. (Lessor entitled 
only to a fair rent.) 

6. (1865) 2 Sutli WR Act X Rul 71 (71) 
(DB), Ramakant Chowdry v. Bindobon 
Chunder Gopee. 

7. (’14) 1 AIR 1914 Cal 475 (476): 23 Ind 
Cas 967 (DB), Jadu Nath Das v. Manindra 
Chandra Nandi. 

8. (’71) 15 Suth WR 448 (449) (DB), halla 
Mitterjeet v. Raj Chunder. 

SECTION 108 cl (L) NOTE 9 

1. (’06) 1906 Pun Re No. 141, p. 511 (512): 
1907 Pun Ul No. 96, Bogar v. Karam 
Singh. 

2. t(’15) 2 AIR 1915 Low Bur 10 (10): 31 I.C. 


888. Ahamuaf v. Kalu. (AIR 1915 Low Bur 
75: 8 Low Bur Rul 227 (FB), followed.) 
(’89) 13 Bom 323 (325) (DB) Jamesedji 
Sorabjt v. Lakskmiram Rajaram. 

CIO) 32 All 213 (214): 5 Ind Cas 870 (871) 
(DB), Kesho Das v. Moksodan Dos. 
(Tenant taking a lease from one of seve- 
ral trustees Is not competent to deny his 
lessor’s right to sue alone for rent.) 

3. t(’89) 13 Bom 323 (325) (DB). Jamsedii 
Sorabji v. iMkshmiram Rajaram. 

(’98-99) 3 Cal WN 214 (215) (DB), Behary 
Churn Sen v. Bhuf Nath Pramanick, 

(’76) 1876 Bom P J 11 (11) (DB), Dado v. 
Bhau. 

(’84) 1884 Bom^ P J 33 (33) (DB). Soyad 
Fatulla V. Bala Shivaya. 
t(’84) 1884 Bom PJ 286 (286) (DB), Jethu 
V. Canpafrav. 

t('13) 18 Ind Cas 592 (593) (Lah), Narpat 
Rai V. Nausharia Mai. (Lease by a Hindu 
father.) 

(But see (’10) 7 Bid Cas 874 (874, 875) 
(Mad), Chidambara Velar v. Velu Pillal. 
(Lease by A — B also owner of sbar^— 
Tenant not estopped from taking a plea 
that A cannot sue for whole rent.)] 

SECTION 108 cl (L) NOTE 10 

1. (’08) 30 All 369 (370): 5 All L Jour 423 
(DB). Rama Anant Singh v. Shankar 
Singh. 
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11. Covenant to pay rent runs with the land. — See Note 25 on S. 40 and 
Note 4 on clause (j) of this section. 

12. Void lease. — Where a lease is void there is no relationship of 
landlord and tenant created between the parties. The party m occupation 
under such a lease is not liable to pay any ‘rent’ to the owner of the 

He will however, be liable to the owner for damages for use and occupation. 

13. Non-payment of rent — The non-payment of rent does not deter- 
mine the tenancy or constitute adverse possession so long as the relation ol 
landlord and tenLt continues.^ Where under the contract of lease the lessee, 
in case of default of payment of rent, is liable to be evicted on three days 
notice and is also liable to pay interest on the rent due, it has been held that 
the remedy of a suit for damages for breach of contract in case of default m 
the payment of rent, is also available to the lessor, although such remedy is 

not expressly stipulated for in the lease deed. , , 

14. Suspension, abatement and reduction of rent. — This clause does 

not say that if the lessor fails to put the lessee in possession or if, having put 
v.im in the lessee is deprived of possession in whole or in part, the 

{^e^tTound to But the rule is well settled that non-delivery ol 

possession or the failure to secure possession of the property in whole or m 

a good answer to suit for rent in respect of the property not delivered 
or secured and for the period the tenant is out of possession. The basis of 


Woodfall, Landlord and Tenant, 22nd Edn.. 
p3ge 256. 

Fawcett, Landlord and Tenant, 3rd Edn.. 
page 191. 

Also sea Section 109, Note 4. 

SECTION 108 cl (L) NOTE 12 
1. (’72) 9 Beng L. R App 37 (38): 18 Suth 

WR 445 (446) (DB), Gaurinath v. Madhu- 
mani. (A landlord cannot recover rent of 
lodgings knowingly let to a prostitute 
who carries on her vocation there.) 
t(’09) 31 All 58 (59): 1 Ind Cas 52 ( 53) 
(DB), Chogalal v. Mt. Plary. (Do.) 

(’36) 23 AIR 1936 Cal 628 ( 629); 62 Cal 
294: 163 Ind Cas 845. In the matter of 
Jambad Coal Syndicate. Ltd. (Unregis- 
tered lease.) - 

ISee also (’75) 24 Suth W R 91 (91) (DB). 
Kalee Doss Banerjee v. Nubeen Chunder 
Chatterjee. (Lease set aside as granted 
without authority. ) 1 

2. (’24) 11 AIR 1924 Oudh 97 (98): 74 Ind 
Cas 582. Ajodbya Sin^h v. Khusro Begum. 
(Lessor falling to prove lease may be 
allowed a decree on the basis of use and 

occupation)} ' 

(’69) 12 Suth W R 289 (290) (DB). Paroma 

Soondaree Dosaee v. Prollad Chunder 
Doss (Possession under unregistered 

kabuliyat.) ^ 

(•25) 12 AIR 1925 All 100 (101): 82 Ind Cas 
296 (DB), Nand Ram Sinph v. Hart Saran 
Daa. (Possession under a kabuliyat— No 
lease.) 

tC09) 31 All 276 (278): 2 Ind Cas 211 (212) 
(FB). Sheo Karan Singh v. Prabhw Nara- 
yan Singh. (Do.) 

Also see Section 105 Notes 19 and 70 and 
S. 107 Note 7. 

SECTION 108 cl (L) NOTE 13 
S. Bee Note 79 on S. 105 and Note 14 on S. 
111 . 


(See also (’28) 15 AIR 1928 Pat 63 (64): 
104 Ind Cas 124 (DB), 5b.eonandan Sinj/h 
V. Kesho Prasad Singh. (Mere failure of 
the landlord to realise rent even for more 
than 12 years would not confer a rent- 
free title.) 

(■78J 4 Cal 314 (3181: 3 Cal L Rep 119 

(DB), Ranyolal Mundul v. Abdool Caffoor. 
(■12) 16 Ind Cas 911 (914) (DB) (Cal), 
Raji Kumar Roy Chowdhury v. Alimaddi.] 

2. (’42) 29 AIR 1942 Pat 269 (270): 198 Ind 
Cas 116. Rajeshwar Pra.sad v. Chunilal 
Daruka. (It was contended for the lessee 
that in case of default by the lessee, the 
lessor was confined to two remedies men- 
tioned in the deed.) 

SECTION 108 cl (L) NOTE 14 

1. (’12) 15 Ind Cas 711 (714) (DB) (Mad), 
Meenakshi Sundara Nachiyar v. Cbidam- 
baram Chettiar. 

2. (’43) 30 AIR 1943 PC 24 (28): ILR (1943) 

1 Cal 372: ILR (1943) Kar (PC) 39: 70 
Ind Anp 18: 206 Ind Cas 266 (PC). Ram 
Lai Dutt v. Dhirendra Nath. (Lump sum 
rent— Failure to give possession of part 

Relief by abatement or apportionment 

of rent can be granted— Doctrine of sus- 
pension of rent is inapplicable in Bengal.) 
•(■12) IS Ind Cas 711 (714) (DB) (Mad). 
Meenakshi 5undora Ncchior v. Chidam- 
baram Chettiar. (25 Mad 587 followed.) 
•(■32) 19 AIR 1932 PC 28 (30): 59 Cal 

1012: 59 Ind App 29: 136 Ind Cas 398 (PC), 
Jogesh Chandra Roy v. Emdad Meah. 
(Lessor must deliver possession before he 
can enforce the tenant’s obligation to pay 
rent.) 

(’09) 2 Ind Cas 484 (484) (Mad). Copal 
Naicken v. Suppa Ptllai. (Where a suit is 
for rent that had accrued due already, the 
subsequent eviction by the landlord before 
the expiry of the term of the lease is not 
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this rule is that in cases of continuous relationship involving mutual, rights 
and obligations, a party who acts in violation of his obligations cannot claim 
to enforce his rights against the other party/"* 

As has been seen in the Notes on clauses (b) and (c)-, a lessee not put 
in possession of any part of the demised property or not secured by the 
lessor in his possession of any portion thereof after delivery of jwssession, 
will be entitled to rescind the whole contract of lease, but must in such a 
case, deliver to the lessor the property in his possession.'* He can also, as 
has been seen in the said Notes, claim damages for breach of the obligations 
of the lessor. If, however, he retains possession of a part of the property, 
‘prima facie’ it would be reasonable that he should be bound to pay to the 


a 5ood dcf nc* to the suil.i 

(■20) 7 AIR 1920 Pat 611 (61S): 58 Ind Cas 

186 iDBi. Urihab Chandra Singh v. 

• Warain. 

f33) 20 AIR 19?3 Pat 678 (679): 149 Ind 
Cas 573. Mohcshiynr Singh v. Jageshujar 
Singh. i Substantial interference— Suspcn- 
.«ion of entire rent.) 

(•17) 4 AIR 1917 Pat 52 (.53): 36 Ind Cas 
537 (DB). Rnm Chandra v. Madho Prasad. 
(Co-tenant depriving th? other of j>osses- 
-sion in collusion with thi lessor.) . 

|•34) 21 AIR 1934 Pcsh 101 (102): 152 Ind 
Cas 231. Ganda Singh Mchr Singh v. Secy. 
of State. 

(■34) 21 AIR 1934 Oudh 97 ( 98): 148 Ind 
Cas 1079. Rajo Rnm Pal Sinnh v. Abdul 
Hamid. 

(■31) 18 AIR 1931 Oudh 12 (13); 129 Ind 
Cas 326. Rajjab v. Ghulam Hussain Khan. 
(’69) 13 Sulh WR 338 (339) (DB). Kadum- 
binee Dossia v. Kasheenath Biswas. (Dis- 
possession from whole of the property.) 
(■15) 2 AIR 1915 Mad 717 (719): 25 Ind 
Cas 812 (DB), STinirosa Iyengar v. Range- 
st4>atni Atycngar. 

(■29) 16 AIR 1929 Cal 719 (722): 122 Ind 
Cas 220 (DB). Manmatha Nath v. Mati Lai. 
(If the landlord dispossesses a tenant 
there would be no doubt a suspension of 
rent; but when the tenant gets mesne pro- 
fits from the landlord for such disposses- 
sion the landlord is entitled to deduct the 
amount of rent payable to him on account 
of the land in question.) 

COD 5 Cal WN 816 (818) (DB). Shama 
Prosad Chose v. Tafci MuUifc. 

C68) 9 Suth WR 582 (582) (DB). Hurish 
Chunder Koondoo v. Mohini Mohun Mitter. 
(Non-delivery of whole of the property 
— Suit for rent — Held, delivery of posses- 
sion on the part of the landlord is ordi- 
narily a condition necessary for the main- 
tenance of an action for rent.) 

(•28) 15 AIR 1928 Cal 136 (137): 106 Ind 
Cas 841 (DB). Satlendra Nath v. Satish 
Chandra. (Dispossession.) 

C69) 3 Beng LR App 119 (119. 120) (DB). 
Bullan Y. Lalit Jha. (Non-delivery of 
possession of the whole of the property.) 
C12) 17 Ind Cas 238 (241) (DB) (Cal). 

Kalanand Singh v. Jarad Kumari. 

ISec also (*20) 7 AIR 1920 Pat 258 ( 258): 
57 Ind Cas 69, Surendra Mohan v. Gena 


Sardar. (Dar-patnidar paying rent due to 
the superior landlord, in order to save the 
patni from sale, can deduct the amount 
so paid from the rent payable to his 
patnidar.) 

C67) 8 Suth WR 54 (55) (DB), Madhub 
Chunder v. Sidhee Nuzeer Ali Khan. 
(Interruption is not an answer to a claim 
for rent that accrued due before the inter- 
ruption.) 

('79) 4 Cal LR 100 (101) (DB). Rom 

Kishore Lall v. Nund Ram. (As a general 
rule the Court does not ordinarily enforce 
payment of rent, unless the lessor puts the 
lessee in possession of the whole area 
leased, but it is quite competent to parties 
to waive any such privilege — Held in cir- 
cumstances of the case, that privilege was 
waived.)- 

C09) 4 Ind Cas 324 ( 324) (DB) (Cal). 
Gobinda v. Ramcchandra, (Tenant is not 
relieved from liability of paying rents 
before eviction.)) 

3. ‘Cia) 15 Ind Cas 711 (714) (DB) (Mad). 
Meenakshi Sundara Nachiyar v. Chidam- 
boram Chetty. 

(*32) 19 AIR 1932 PC 28 (31); 59 Cal 

1012: 59 Ind App 29: 136 Ind Cas 398 

(PC). Jogesh Chandra Roy v. Kmdad 
Meah. 

[See also (Tl) 10 Ind Cas 392 (393) 
(DB) (Mad). Ramanathan Chettiar v. 
Veera Nagappa Chettiar. (The right of a' 
lessor to claim payment of a premium 
reserved under a lease does not depend 
upon his obligation to put the lessee in 
possession, as a matter of law — But Courts 
will not be justified in passing a .decree 
for the payment of the premium alone 
without compelling the lessor at the same 
time to perform his obligation and to give 
possession as is done in the case of sales.) 
(’70) 15 Suth WR 230 (231) (DB). Kristo 
SoondUT Sandyal v. Chunder • Noth Roy. 
(Right of the zemindar to receive rent 
from the farmers depends on his securing 
to them quiet possession and giving him 
means of realizing rent from the royts.)) 

4. (*12) 15 I.C. 711 (716) (DB) (Mad) 

Meenakshi Sundara Nachtyar v. Chidam- 
baram Chetty. 

Also see Note 3 on clause (b) ajui Note 8 
on clause (c). 
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lessor rent for the portion in his enjoyment and from which he has received 
income.^ 

In England, the law, however, is different. A tenant who is not put in 
possession of a part of the demised property*' or who, after being put in 
possession, is evicted from a part thereof by the lessor^ is entitled to a sus- 
pension of the ‘entire rent’ for the period he is out of possession. The reason 
of this rule was originally connected with the feudal system which once 
prevailed in that country and is to the effect that no man may be encouraged 
to injure or disturb his tenant in his possession whom by the policy of the 
feudal law, he ought to protect and defend;^ further that, “because of the 
demise every part of the land was equally chargeable with the whole rent, 
therefore, the lessor shall not, by his own act, discharge any part from the 
burden during the continuance of such contract.”** 

It has been held by the High Court of Madras that the doctrine of sus- 
pension as applicable in England, does not apply to this country, and that if 
the tenant continues in possession of a part of the property, he will be habl^ 
to an abated share of the rent.^® The High Court of Allahabad and the Chief 
Court of Oudh also appear to be of the same opinion.” 




The High Court of Calcutta has, however, applied the doctrine ot 
suspension of rent not only to cases of eviction by the lessor of the lessee from 
a part of the demised property**^ but also to cases of non-delivery of possession 


5. (’12) 15 l.C. 711 (716) (DB) (Mad). 

Meenakshi Sitndara Nachiyar v. Chidom- 
baram Chetty. 

(’08) 12 Cal WN 767 (769) (DB). Siba 
Kumari Debi v. Biprodas Pal. 

6- (1844 ) 70 RR 800 (802): 1 Car & Kir 341. 
Holgate v. Kay. 

(’19) 6 AIR 1919. Cal 379 ( 380): 46 Cal 
959: 52 Ind Cas 13 (DB), Manindra 

Chandra Nandi v. Narendra Chandra 
Lahlri. 

(*31) 18 AIR 1931 Cal 537 (541): 59 Cal 

155: 133 Ind Cas 577 (FB). Arun Chandra 
Sinha V. Bhagabon Chandra Roy. 

7, Halsbury. Laws of England (Hailshani 
Edition). Vol. 20. para. 199. 

(’14) 1 AIR 1914 Cal 480 (481): 23 Ind Cas 
552 (DB). Fateh Ali v. Parshanath Das. 
(Eviction by person claiming under land- 
lord.) 

(’27) 14 AIR 1927 Cal 737 (738): 55 Cal 

689: 104 Ind Cas 775 (DB). Susil Biswas 
V. Rajanilcanta Chafcrauarti. 


Cas 465 (DB), Hanumantha Goundan v. 
Doraiswami Pillai. 

(’23) 10 AIR 1923 Mad 459 ( 461): 69 Ind 
Cas 517 (DB). Suryanarayanaraju Garu v. 
Rajah of Tekkali. (Ordinarily, there will 
be proportionate reduction of rent accord- 
ing to the area unless one side or the other 
shows that (he lands lost possession of 
were of sup?rior or inferior quality, when 
that factor would have to be considered in 
ascertaining the proportion- » 

(’12) 15 l.C. 711 (716. 7171 iDB) (Madi 
Meenu/eshi Sundara Nachiar v Chid:(rn- 
baram Chetfy. 

IJ. (’29) 16 AIR 1929 All 52 (52): 111 Ind 
Cas 790, Ptr Bafchsh v. Ranieshwar Nath. 
r20) 7 AIR 1920 Oudh 125 '126): 60 Ind 
Cas 462. Cirraj Kunwcir v. Chandrasekhar, 
(A tenant who holds both cultivated and 
uncultivated land, the latter under a 
grove-tenure, at a certain rental and wiio 
is elected from the cultivated portion is 
liable to nay proportionate rent for the 
remainder . ) 




(’12) 15 l.C. 711 (716) (DB) (Mad) 

Meenakshi .Sundra Wachiaar v. Chidam- 
baram Chetty. (Citing Bacon’s Abridg- 
ment Vol. VII. page 62. ) 

(’69) 12 Suth WR 109 (109) (DB). Copa- 
nnnd Jha v. Lolla Gobind Pershad. 

ISce (’01) 28 Cal 188 (190) (DB). Harro 
Kumari v. Purna Chandra.] 

(•12) 15 Ind Cas 711 (716) (DB) (Madi. 
Meenakshi Sundarc Nachiar v. Ch‘dam- 
baram Chetty. (Citing Baron Gilberts 


atlse on Rents.) 

e (-96) 24 Cal 296 (304) (DB). Dhunput 

oh V. Mahomed Kazim.] 
e oUo (1900-01) 5 Cal WN 353 (355) 
i't. Roni Lalito Sundori v. Rani Surno- 


moyec Dael-l . , . 

10. (’28) 15 AIR 1928 Mad 380 (381): 109 Ind 


12. ( 33) 20 AIR 1933 Cal 566 (571): 146 Ind 

Cas 398. Sakhi Sona Dassi v. Prankrishna 
Das- 

(10) 8 Ind Cas 30 (31) (DB( (Cal), Sari/) 
Jan Bibi v. Aftab-ud-Din. 

(’10) 6 Ind Cas 478 (480, 481) <DBl (Cal). 
Chandra Kanta Das v. Rama Nath 
Barman. 

CIO) 5 Ind Cas 105 (106) (DB) (Calj. 

Rasseswari Chowdhurani v. Sourendra 
Mohun Tagore. (Substantial interference 
amounts to eviction.) 

(’25) 12 AIR 1925 Cal 1187 (1188, 1189): 90 
Ind Cas 47 (DB), Suresh Chandra v. 
Mathura Nath. 

(’13) 21 Ind Cas 957 (958) (DB) (Cal). 
Codai Molla v. Aminuddi Howladar. (Dis- 
possession by subsequent tenant.) 
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of a part of the demised property.^^ The High Court of Patna and the 
Judicial Commissioner’s Court of Nagpur have also taken a similar viewJ^ 


(T3) 18 Ind Cas 621 (622) (DB) (Cal). 


(’23) 10 AIR 1923 Cal 162 (163): 68 Ind 


Ashutosh Dhar v. Joy Lai Sardar. 

('22) 9 AIR 1922 Cal 153 (154. 136): 67 
Ind Cas 800: 49 Cal 1019 (DB), Nagendra 
Chandro v. Manindro Chandra. (No 
eviction — Tenant held liable to propor- 
tionate rent under circumstances of the 
case.) 

(T9) 6 AIR 1919 Cal 1004 (1005): 46 Ind 
Cas 539 (DB). Pramatha Nath v. Chandra- 
sekhar Banerjee. (Where one of several 
landlords who Jointly let out land to the 
tenant, dispossesses the tenant, the entire 
rent is suspended during the time tenant 
is kept out of possession.) 

(’19) 6 AIR 1919 Cal 379 (380. 381): 46 
Cal 956: 52 Ind Cas 13 (DB). Manindra 
Chandra v. Nareddra Chandra. 

(’18) 5 AIR 1918 Cal 8 (9): 48 Ind Cas 
699 (DB), Rajani Manna Bagdi v. Satlsh 
Chandra Roy. 

(’17) 4 AIR 1917 Cal 177 (178. 179): 39 
Ind Cas 209 (DB), Dxpijendra Nath Roy v. 
Aftabuddi Sardar. 

(•17) 4 AIR 1917 Cal 80 (81): 41 Ind Cas 
91 (DB). Tipan Prasad Singh v. Ramji 
Ram. , 

(’15) 2 AIR 1915 Cal 554 (554): 28 Ind 
Cas 371 (DB). .Saroda Prosad v. Monmotho 
Nath. 

(’14) 1 AIR 1914 Cal 480 (481): 23 Ind 
Cas 552 (DB). Fateh Ali v. Parsha Nath 
Das. 

(■35) 22 AIR 1935 Cal 134 (137): 155 Ind 
Cas 506 (DB), Mahomed Ali Fakir v. 
Karam Alt. 

(’32) 19 AIR 1932 Cal 385 (386): 137 Ind 
Cas 696 (DB). Krishna Chandra Ray v. 
Surendra Nath. 

(’34) 21 AIR 1934 Cal 146 (148): 149 Ind 
Cas 1117. Dhoranf Mohan Roy v. Rajani 
Kanta. (For application of principle, land 
from which lessee is dispossessed should 
be proved to be part of tenancy and dis- 
possession should be wrongful or tortious.) 
(’29) 16 AIR 1929 Cal 516 (519): 119 Ind 
Cas 132. Mahim Chandra v. Karam Ali. 
(■29) 16 AIR 1929 Cal 395 (396): 119 Ind 
Cas 297 (DB). Dhirendra Nath v. Bhaba- 
tarini Debt. 

(^31) 18 AIR 1931 Cal 537 (541): 59 Cal 155: 
133 Ind Cas 577 (FB). Arun Chandra 
Singha v. Bhagaban Chandra Roy. (AIR 
1921 Cal 220 overruled on another point ) 
(’31) 18 AIR 1931 Cal 397 (398): 132 Ind 
Cas 81 (DB), Reshee Case Law v. Satish 
Chandra Pal. (Me*e obtaining of a decree 
for possession by the tenant is not suffi- 
cient to defeat the tenant’s right to sus- 
nenslon of entire rent for eviction from 
a portion of the demised premises.) 

C'ii) 16 AIR 1929 Cal 568 (571): 57 Cal 
137: 123 Ind Cas 653 (DB). Abhoya Charan 
Sen V. Hem Chandra Pal. 

(•28) 15 AIR 1928 Cal 428 (430): 108 Ind 

-as 587 (DB), Sarat Kumar Roy v. Suren- 
dra Nath. 


Cas 495 (DB), Ramani Kanta Roy v. Hara 
Chandra. 

(1900) 5 Cal WN 353 (355) (DB), Rani 
Laiita Sundari v. Rani Sumomoyee Dasi. 
(’25) 12 AIR 1925 Cal 805 (806): 85 Ind 
Cas 781 (DB), Joyram Chandra v. Bishnu 
Charan. 

ISee also (’35) 22 AIR 1935 Cal 554 (555> 
(DB), Jotindra Nath v. Astalni Kumar. 
(Onus is on the tenant to prove the fact 
of dispossession and extent of it.) 

(■33 ) 20 AIR 1933 Cal 290 (292): 60 Cal 
247: 143 Ind Cas 30 (DB). Satish Chandra 
Pol V. Reshee Case Law. (Plea of sus- 
pension of rent on accotuit of dispossession 
by landlord — Onus is upon tenant to 
prove dispossession and not upon the land- 
lord to prove restoration where finding in 
previous suit was that tenant was dis- 
possessed by landlord. AIR 1931 Cal 537; 
59 Cal 155 (FB) relied on.) 

(’21) 8 AIR 1921 Cal 303 (304): 65 Ind Cas 
839 (DB), Masbahuddin Ahmed v. AbduC 
Borkat ( Obiter.) 

(’ll) 9 Ind Cas 568 (571) (DB) (Cal), 
Puma Chandro v. Rosifc Chandro. (A 
tenant’s right to suspension of entire rent 
for eviction from a substantial portion of 
land of the tenancy continues till effective 
steps are taken by the landlord to restore 
him in possession.)] 

13. (’19) 6 AIR 1919 C^al 379 (380, 381): 46 
Cal 956: 52 Ind Cas 13 (DB), Manindra 
Chandra v. Narendra Chandra. 

{See also (*28) 15 AIR 1928 Cal 137 (138) r 
105 Ind Cas 741 (DB). Midnapore Zamin- 
dary Co. Ltd. y. Shib Narayan Dutta. 
(But the right to suspension of rent may 
be lost by acquiescence by payment of 
full rent for over 60 years.)] 

14. t(’39) 26 AIR 1939 Pat 356 (357); 180 Ind 
Cas 98 (DB). Mf. Deoki Kuar v. Shiua 
Prosad. (AIR 1938 Pat 379 reversed. 
Lump rent for the whole area.) 

(’28) 15 AIR 1928 Pat 428 (429): 108 Ind 
Cas 891, Khub Lai Singh v. Daroga Singh. 
(’26) 13 AIR 1926 Pat 513 (514): 96 Ind 
Cas 585. Jayat Narain Singh v. Tulst 
Chamar. (A tenant, who has been dis- 
possessed of a portion of his holding by 
the landlord, can withhold payment of 
the rent of the entire holding, even though 
his right to recover possession of the dis- 
possessed portion has become barred by 
limitation.) 

(■18) 5 AIR 1918 Pat 335 (335) : 44 Ind Cas 
658 (DB). Mosudan Potdar v. SoUm 

Chandra. 

(’17) 4 AIR 1917 Pat 34 (34): 36 Ind Cas 
528 (DB), Sham Narayan v. Chandra 
Sekhar. 

(’35) 22 AIR 1935 Pat 38 (39): 14 Pat 

323: 153 Ind Cas 298 (DB), Daltp Narain 
Singh v. Suraj Narain. 

(’09) 5 Nag LR 47 (49): 2 Ind Cas 29 
(31), Mohanlal v. Mt. Mungia. 
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In some cases'® it has been held that the English doctrine is not to be 
rigidly applied in this country, but should be applied only as a rule of lustice, 
eamil Id good conscience, and in other cases^^a that where possession of a 
part of the property is not given, but the tenant has taken possession of the 
other part, or acquiesced in the non-delivery by payment of rent, or the 
non-dehvery was due to some ‘bona fide’ mistake, there should be an appor- 
tionment and not a suspension of rent. 


It has further been held that the doctrine of suspension rests UPO" the 
facts that the tenure is an entire and mdivisible one, the rent being fixed 
as a limp sum for the entire land,'® and that, where the rent is separately 
assesLd for separate parcels of the property demised, the doctrine is not 
applicable." Before the decision of the Privy Council in Katyayam Devi v. 


15. (1945) 49 Cal WN 470 (472) (DB). 

Ashutosh Roy v. /ndu B)««an Sen Gupta. 
(•35) 40 Cal WN 166 (172) (DB). Jagadish 
Nath Roy v. Surendra Prosad Lohiri. 

(•27) 14 AIR 1927 Cal 737 (738. 739): 55 
Cal 689: 104 Ind Cas 775 (DB). Su«l 

Kumar v. Rajani Kanta. 

(-26) 13 AIR 1926 Cal 1148 (1149): 96 Ind 
Cas 557 (DB). Manik Chandra v. Hon 
MUtri. (To justify a suspension of entire 
rent it must be shown that the eviction 
was the act of the landlord, done not 
merely accidenUlly owing to want of 
knowledge of the real boundaries, but 
with the deliberate intention of depriving 
the tenant of the enjoyment of the 
demised premises. ) 

(•28) 13 AIR 1926 Cal 908 (910): 94 Ind 
Cas 418 (DB). Biseshujor V. Kali Choron. 
(Tenants would not be entitled to suspen- 
sion of rent, only because of a mistake of 
the landlord in including certain portion 
of land, in a previous decree not compris- 
ing In the subject-matter of that suit, and 
consequently having it sold, as the tenants 
could have corrected the mistake in a 
subsequent suit.) 

(■34) 21 AIR 1934 Pat 653 (655): 13 Pat 
396: 152 I.C. 992 (DB). Rameshwar v. Bu«o 
Kristo. 


Cas 781 (DB). Joyram Chandra v. Bisnu 
Charan. (But there is exception, namely, 
that there will be only an abatement of 
rent where with the knowledge of the 
tenant, before he entered into the land, 
a portion of it had been let to another and 
was in that other's possession.) 

(’09) 2 Ind Cas 123 (125) (DB) (Cal). 
Annada Prasad v. Mathura Lai. (It may 
be questioned how far the technicalities 
to be found in the English law should be 
allowed to affect the relations of landlord 
and tenant in this country.) 

(■15) 2 AIR 1915 Cal 554 (555): 28 Ind Cas 
371 (DB), SoTOda Prasad v. Manmatho 
Nath. 

CIO) 37 ,Cal 293 (313): 4 Ind Cas 713 (720) 
(DB). Durga Prosad v. Rojendra Narain. 
(•25) 12 AIR 1925 Cal 1187 (1188): 90 Ind 
Cas 47 (DB). Suresh Chondra v. Mathura 
Nath. (Acquiescence.) 

|Sce also (’18) 5 AIR 1918 Cal S25 (525). 
526): 43 I.C. 47 (DB), Nara Narayana v. 
Kali Mohan. 

(■26) 91 Ind Cas 686 (687) (DB) (Cal), 
Binod Kumar v. Ram Kishore.] 

16. (’29) 16 AIR 1929 Cal 395 (396): 119 Ind 
Cas 297 (DB), DhirendTC v. Bhabatarini. 
(•13) 21 Ind Cas 957 (957) (DB) (Cal). 
Godai Molla v. Aminuddin. (Per Caspersz. 


15a. C41) 28 AIR 1941 Cal 384 (385): 195 Ind 
Cas 701, Sourendra Mohan v. Kanai Lol. 
(The Court should consider whether the 
landlord's failure to put the tenant in 
possession of the entire demised area was 
due to some mistake as to the extent of 
the boundaries or some other bona fide 
act.) 

(•22) 9 AIR 1922 Cal 153 (156): 49 Cal 

1019: 67 Ind Cas 800 (DB). Nagendra 

Chandra v. Manindra Chandra. (In this 
case the lessee was aware at the time of 
taking possession that some part of the 
land was In the possession of a third 

party.) 

C21) 8 AIR 1921 Cal 806 (807) (DB). Raj 
Kumari Bose v. Surendra Nath Cuba. (By 
long acquiescence.) 

(’38) 42 Cal WN 1030 (1031. 1032) (DB). 
Dhirendra Nath v. Romlal Datta. (Failure 
to give powesslon of part of the property 
— Leaaee acquleeclng in such failure for 
88 yoan— No suspension but abatement.) 
(•25) 12 AIR 1928 Cal 805 (806): 85 Ind 


J.) 

(•14) 1 AIR 1914 Cal 480 ( 481): 23 Ind Cas 
552 (DB). Fateh AH v. Parsha Noth. 

(•38) 42 Cal WN 1030 (1031. 1032) (DB). 
Dhircndro Nath v. Ramlol Datta. 

(•97 ) 24 Cal 296 (305) (DB). Dhunpat Singh 
V. Mahomed Kazim. 

(■35) 22 AIR 1935 Cal 134 (137. 139): 155 
Ind Cas 506 (DB). MahamTnad Ali v. 
Karam Alt. 

(•34) 21 AIR 1934 Pat 653 (655): 13 Pat 
396: 152 Ind Cas 992 (DB). Rameshwar v. 
Butto Kristo. 

I.w also (’32) 19 AIR 1932 Cal 385 (386): 
137 Ind Cas 696 (DB), Krishna Chandra 
V. Surendra Nath-l 

17. (-96) 24 Cal 295 (305) (DB). Dhunpot 

Sinph V. Mahomed Kozim. 

(’29) 16 AIR 1929 Cal 130 (131): 112 Ind 
Cas 71 (DB), Dwarkanath v. Sri Cobinda. 
(■43 ) 30 AIR 1943 Cal 91 (92): ILR (1942) 
2 Cal 406: ^5 Ind Cas 502. Samsunnchar 
V. Mari Nath. (AIR 1929 Cal 130 followed.) 
(10) 5 Ind Cas 352 (354) (DB) (Cal). 
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*Udoy KumarV^ it was held that the fact that rent was fixed at so much per 
acre, did not prevent it from being an entire rent so long as the rent was 
equally chargeable on every part of the property.^® In ‘Katyayani Debi’s 
case’-® which was one of eviction by a paramount title, of the lessee from a 
part of the demised property their Lordships of the Privy Council observed: 

“The doctrine of suspension of payment of rent, where the tenant 
has not been put in possession of part of the subject leased, has been 
applied where the rent was a lump rent for the whole land leased treated 
as an indivisible subject. It has no application to a case where the stipu- 
lated rent is so much per acre or bigha.” 

This observation of their Lordships has given rise to a conflict of 
decisions. On the one hand, it has been held that, where rent is fixed at so 
much per bigha or acre, the doctrine of suspension has no application to the 
case.-^ On the other hand, the view has been taken that their Lordships’ 
observations refer only to cases of non-delivery of possession and not to 
cases of eviction, and, provided there is an indivisibility of the tenure, the 
question of lump rent or a rental at so much per bigha is not relevant.22 In 
a recent decision of the Privy Council a question arose as to suspension 
of rent in case of the lessor’s failure to deliver possession of a part of the 
demised lands. The rent fixed was a lump sum and in a suit for rent by the 
lessor, the lessee raised the contention, nearly fifty years after the granting 
of the lease, that the failure of the lessor to deliver possession of a portion 
of the lands caused a suspension of the whole rent. The case was one from 
Bengal. In rejecting the contention and upholding the decision of the High 
Court holding that the landlord was entitled to apportionment of rent, the 
Privy Council reviewed exhaustively the trend of law in Bengal on this 
subject and laid down that in case of failure to deliver possession of a portion 
of the demised lands, the doctrine of suspension of rent should not be applied. 
Their Lordships expressly confined their decision to a case of failure to give 
possession and declined to express their view as to what would be the correct 
l^egal position in case of ‘eviction’. In the course of iheir judgment their 
Lordships referred to the previous decision of the Board in ‘Katyayani’s case’ 
and observed as follows as regards that case : 

“The observations of the Board in 52 I.A. 160 have only added to 
the perplexity since they have in some cases been wrongly taken to lay 
down that if the rent is a lumpsum rent, then in all cases of failure to give 
possession of any part, there must be a suspension of the entire rent. 


Mahome-Zeaulla v. Sufcliannessa Bibi. 
ISee also ('38) 25 AIR 1938 Cal 690 (691); 
177 Ind Cas 996, Surendra Nath v. Bhudar 
Chandra. (Onus is on the tenant to prove 
dispossession.)] 

18. *('25) 12 AIR 1925 PC 97 (99): 52 Cal 417: 
52 Ind App 160 : 88 Ind Cas 110 (PC). 

19. (’01) 28 Cal 188 (189) (DB). Harro 

Kumari v. Puma Chandra. 

ISse also (’07) 34 Cal 191 (196) (DB). Kali 
PrasanTia v. Mathura Iffath.J 

20. •(■25) 12 AIR 1925 PC 97 ( 99): 52 Cal' 

417: 52 Ind App 160 : 88 Ind Cas 110 (PC). 
Katyayani Debt v. Udoy Kumar. (The 
facts as explained in AIR 1931 PC 104: 
58 Cal 1281: 58 Ind App 141 (PC) (which 
was also in connexion with same matter) 
show that It is a case of eviction by para- 
mount title.) 

21. (’29) 16 AIR 1929 Cal 568 (571): 57 Cal 
137; 123 Ind Cas 653 (DB), Abhoy Charan 
V. Hem Chandra. 


(■29) 16 AIR 1929 Cal 516 (519): 119 Ind 
Cas 132, Mahim Chandra v. Karam Alt. 

' 26) 13 AIR 1926 Cal 1226 (12?7): 98 Ind 
Cas 215 (DB), Tarap Sheikh v. Kunja 
Be): ary. 

(’27) 14 AIR 1927 Cal 951 (952); 100 Ind- 
Cas 501, Ebad Alt v. Fofima Bibt. 

(’31) 18 AIR 1931 Cal 397 (398): 132 Ind 
Cas 81 (DB), Reshee Case Law v. Satish 
Chandra. 

(’39) 26 AIR 1939 Pat 356 (357): 180 Ind 
Cas 98. Mf. Deoki Kuar v. Shiva Prosed. 
(Assumed.) 

22. (’33 ) 20 AIR 1933 Cal 566 (570, 571): 146 
Ind Cas 398, Sahhisona Dasi v. Pran 
Krishna. 

( 36) 40 Cal WN 166 (172) (DB). Jagadish 
Nath v. Surendra Prosod. 

22a. (’43) 30 AIR 19^3 PC 24 (28, 29): 70 Ind 
App 18: ILR (1943) 1 Cal 372: ILR (1943) 
Kar (PC) 39: 206 Ind Cas '266 (PC). 

Ramlal Dutt v. Dhtrendra Nath. 
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They were intended only as showing that on its facts that case raised no 
question of suspension ” 

'^e above decision clearly establishes that in Bengal at any rate even 
■where the rent is fixed as a lump sum for whole area leased, the doctrine of 
suspension of rent does not apply to cases of faUure of the lessor to give 
possession of a part of the land leased. ^ 

the constitute an ‘eviction’ by the lessor for the application of 

the d^trme of suspension of rent, the act done by the lessor must be a 

W dispossession.- It musf not be a me"e trespass 

Permanent character done with the 
m ^lon of depnvmg the tenant of the enjoyment of the demised property. 24 
Further, there must be a substantial interference with the enjoyment of the 
property, though actual physical expulsion is not necessary, 2^ a ‘bona fide’ 

or innocent dispossession does not constitute an eviction by the lessor and is 
not a ground for a suspension of rent.^*^ 

Eviction by paramount title. 

Eviction by paramount title is a good defence to a suit for rent But 
in order to constitute such an “eviction” 


23. (*34) 21 AIR 1934 Cal 146 (148): 149 I.C. 
1117, Dharani Mohan v. Rajani Kanta- 
(’35) 23 AIR 1935 Cal 134 (137): 155 Ind 
Cas 506 (DB), Mahammad Ali v. Karam 
Ali. (Forcible and deliberate dispossession.) 
(’34) 21 AIR 1934 Pat 653 (656): 13 Pat 
396: 152 Ind Cas 992 (DB). Rameshwar Lai 
V. Butte Krigto. 

24. ('41) 28 AIR 1941 Pat 417 (417); 193 Ind 
Cas 250. Bosantilfll v. Jamuna Prasad. 
(Landlord realising rent of part of de- 
mised land from sub-tenant by mistake 
and not with intention of evicting tenant 
— Tenant not entitled to suspension of 
rent.) 

(’36) 23 AIR 1936 Cal 135 (138): 166 Ind 
Cas 299, Nishi Kanta v. David Ezra. 

(’36) 40 Cal WN 166 (172) (DB). Japadtsh 
Nath V. Surendra Prosad. 

( 96) 24 Cal 296 ( 304) (DB), Dhunpat Singh 
V. Mahommed fCazim. 

(’42) 29 AIR 1942 Pat 266 (267): 197 Ind 
Cas 160. Sukhrai Rai v. Dip Norain. (Dis- 
possession by landlord must be deliberate 
—Portion of tenancy included by mistake 
In kabullat executed by landlord in 
favour of third person— Plea of suspen- 
sion cannot prevail.) 

(’12) 17 Ind Cas 238 (241) (DB) (Cal). 
Kalanand Singh v. Jarao Kumari 
(*34) 21 AIR 1934 Pat 75 (79): 154 Ind 

Cas 1086 (DB). Hiro Lol Sinph v. Rinfcauri 
Singh. 

(’26) 13 AIR 1926 Cal 1226 (1227): 98 Ind 
Cas 215 (DB), Tarop Sheikh v. Kunja 
Behary. 

(’28) 13 AIR 1926 Cal 1146 (1148. 1149): 96 
Cas S57 (OB), Manlk Chandra v. Hari 
Mietri. (To justify a suspension of the 
entire rent It must be shown that the 
eviction was the act of the landlord and 
^ wea done, with the Intention of depriving 
“the tenant of the enjoyment of the de- 
jnJged pcemlsea or land and not that it 
mefely^ accidental resulting from 


ignorance of the parties as to the real 
boundaries of the land.) 

(1900 ) 5 Cal WN 353 (355) (DB). Lalita 
Sundari v. Surnomoyee Dasi. 

(’26) 13 AIR 1926 Cal 908 (910): 94 Ind 
Cas 418 (DB), Biseswar Sarkar v. Kali 
Ckaran. 

25. tr96> 24 Cal 296 (304) (DB). Dhunpat 
Singh v. Mahomed Kazim. 

(’36) 23 AIR 1936 Cal 135 (138): 166 Ind 
Cas 299. Nishi Kanta v. David Ezra. (Where 
a tenant claims suspension of rent owing 
to an encroachment of few inches on .he 
leased premises by the erection of a plat- 
form by the landlord the question of fad 
which has to be determined is. did the 
landlord by the erection of this platform 
do something of a grave and permanent 
character with the intention of permanent- 
ly depriving the tenant of a portion of the 
subject-matter of the demise?) 

(1900 ) 5 Cal WN 353 (355) (DB). Loiila 
Sundari v. Surnomoyee Dasi. 

(’10) 5 Ind Cas 105 (106) (DB) (Cal). 
Rasseswari v. Sourendra Mohun. 

(’17) 4 AIR 1917 Cal 177 (178, 179): 39 Ind 
Cas 209 (DB), Dtvtjendra v. Aftabuddi. 
(’13) 21 Ind Cas 957 (958) (DB) (Cal). 
Godai Molla v. Aminuddt Howladar. 

Also see S. 108 (c). Note 2. 

26. (’36 ) 40 Cal W N 166 (172) (DB). Jagadish 
Nath V. Surendra Prosad. (Mistake about 
the extent of the property demised.) 

(•41) 28 AIR 1941 Pat 417 (417): 193 Ind 
Cas 250, Basantilal v. Jamuna Prasad. 

27. (‘74) 22 Suth W R 542 ( 543) (DB). Wajed 
Ali v. Mt. Chundrabuty Kooeree. 

(’82) 1882 Bom P J 167 (167) (DB). 

Subrao v. Ratnushet- 

t(’31) 18 AIR 1931 Cal 537 (541); 59 Cal 
155: 133 Ind Cas 577 (FB). Arun Chandra 
v. Bhagaban. 

(’29) 16 AIR 1929 Cal 22 (25): 55 Cal 1013: 
112 Ind Cas 172 (DB), Jogendra Lai v. 
Mahesh Chandra. 
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(1) it must have been from something actually forming part of the 
demised premises, £i 


(2) the party evicting must have a good title, and 

(3) the tenant evicted must have quitted against his will.^® 

Forcible expulsion is, however, not necessary . 2 ® If, upon a claim being 
made by title paramount the lessee consents to an attornment to such person 
or to change the title under which he holds, or enters into a new arra^^ 
ment for holding under him, this will be an eviction by paramount title.^® jThe 
mere institution of a suit for possession®^ or the mere apprehension of eviction 

is not sufficient.®^ 

Where the lessee is evicted by title paramount from the ‘whole’ of the 
property demised, there is no liability upon the lessee to pay any rent at 
all.®® Where the eviction is from a ‘part’ of the demised premises, there will 
be an ‘abatement’ of the rent to the extent of the property lost to the lessee.®* 
The doctrine of suspension does not apply to such cases.®® In ‘Imambandi 
Begam’ v. ‘Kamleshwari Pershad’,®® the lessor was unable to give possession 
to the lessee of a part of the demised property by reason of a third person 


28. ('14) 1 AIR 1914 Cal 730 (731): 18 Ind 
Cas 87 (DB), Nourjani Sardar v. Bimala 
Sundari. 

(’35) 22 AIR 1935 Cal 368 (384, 385): 62 
Cal 346: 159 Ind Cas 98 (DB), Raj Krishna 
Prasad v. Baraboni Coal Concern, Ltd. 
(■29) 16 AIR 1929 Cal 22 (25): 55 Cal 1013: 
112 I.C. 172 (DB). Joyendro Lai v. Mahesh 
Chandra. 

(’29) 16 AIR 1929 Cal 272 (275): 117 Ind 
Cas 838 (DB). Indu Bhttson v. Moazan AH. 

29. (’35) 22 AIR 1935 Cal 368 (385): 62 Cal 
346: 159 Ind Cas 98 (DB). Raj Krishno 
Prasad v. Borabon; Coal Concern, Ltd. 
(14) 1 AIR 1914 Cal 730 (731): 18 Ind 
Cas 87 (DB), Nourjani Sardar y. Bimala 
Sundari. 

(’39) 26 AIR 1939 Cal 216 (218): ILR 
(1938) 2 Cal 559: 181 Ind Cas 529 (DB). 
Amritalal Ojha v. Uttam Lai Sarfcar. 

(’29) 16 AIR 1929 Cal 22 (25): 55 Cal 

1013: 112 Ind Cas 172 (DB). Joycndra Lai 
V. Mahesh Chandra. 

30. (’35) 22 AIR 1935 Cal 368 (385): 62 Cal 

346: 159 Ind Cas 98 (DB), Raj Krishna 

Prasad v. Boraboni Coal Concern, Ltd. 
(’29) 16 AIR 1929 Cal 22 (25): 55 Cal 

1018: 112 Ind C:as 172 (DB), Joyendra Lai 

V. Mahesh Chandra. 

t(’39) 26 AIR 1939 Cal 216 (218): ILR 
(1938) 2 Cal 559: 181 Ind Cas 529 (DB). 

Amritalal Ojha v. Uttam Lal Sarkar. 

[See also (’14) 1 AIR 1914 Cal 730 (731): 
18 Ind Cas 87 (DB), Nourjani Sardar v. 
Bimala Sundari. 

(1825) 28 RR 375 (381): 4 UKB 2, HiU r. 
Saunders.) 

31. (’39) 26 AIR 1939 Cal 216 (218): ILR 

(1938) 2 Cal 559: 181 Ind Cas 529 (DB), 
Amritalal Ojha v. Uttam Lal Sarfcar. (It is 
essential that the person asserting such 
title ^ould take possession or should be 
taken in the eye of law to have taken 
possession of the demised premises.) 


32. (’36) 23 AIR 1936 Cal 628 (629): 62 Cal 
294; 163 Ind Cas 845, In the matter of 
Jambad Coal Syndicate, Ltd. 

(1870) 14 Suth WR 85 (87) (DB). Messrs. 
Bum & Co. V. Rusho Moyee Dossee. 

33. (’25) 12 AIR 1925 All 275 (275): 47 Alt 
63: 85 Ind Cas 756, Moti Lal y. Yat 
Muhammad. 

(1864) 1 Suth WR 1 (2) (DB), Biahen 
Dyal Sinyh v. Probhoo Das. 

34. *(’31) 18 AIR 1931 PC 104 (105, 107): 58 
Cal 1281: 58 Ind App 141: 131 Ind Cas 309 
(PC), Jotindro Nath Chowdhury v. Vday 
Kumar Das. 

(’35) 22 AIR 1935 Cal 134 (138): 155 Rid 
Cas 506 (DB). Mohammad Ali v. Karam 
Ali. 

*(’31) 18 AIR 1931 Cal 537 (541): 59 Cat 
155: 133 I.C. 577 (FB), Arun Chandra v. 
Bhayaban. 

(’23) 10 AIR 1923 Cal 429 (431): 70 Ind 
Cas 828 (DB), Jitendra Nath Roy v. 
Ashutosh Gostoami. 

(’69) 12 Suth WR 109 (109, 110) (DB),. 
Gopanand Jha y. Lalla Gobind Pershad. 
(’68) 10 Suth WR 120 (121) (DB), Brajnath 
Pal Choiodhury v. Hiralol Pal. 

(’10) 6 Ind Cas 206 (207) (DB) (Cal). 
Rani Dassi v. Asutosh Roy Chowdhury. 
(’16) 3 AIR 1916 Cal 63 (64): 43 Cal 554:: 
36 Ind Cas 33 (DB), Surendra Narain v. 
Dina Nath Bose. (But the lessor must show 
what is the fair' rent of the lands out of 
which the tenant was not evicted.) 

(’15) 2 AIR 1915 Cal 568 (570): 27 LC. 

265 (DB), Rash Mohinee Dossee v. Nafar 
Chandra Pal. 

35. (’43) 30 AIR 1943 PC 24 (26, 28): ILR 
(1943) 1 Cal 372: ILR (1943) Kar (PC) 39: 
70 Ind App 18 : 206 Ihd Cas 266 (PC),, Ram 
Lal Dutt V. Dhirendra Nath. 

(’35) 22 AIR 1935 Cal 134 (138): 155 ln<f 
Cas 506 (DB), Mohammad AH v. Karanu 
All. 
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with paramount title being in possession. Their Lordships of the Privy 
Council held that the lessee was in a position similar to that of a person who 
has been evicted from that part and that there was the same equity for 
apportionment as in the case of “eviction.” The word “eviction" used by their 
Lordships must be taken to mean eviction by a paramount title and not by 
the lessor himself. 

Diluvion. 

Where the lessee is deprived of a part of the demised property by 
diluvion®^ or by earthquake^® or other such similar causes there will be an 
‘abatement’ of rent to the extent of the property lost to the lessee, unless 
there is a contract to the contrary.®® 

Acquisition under the Land Acquisition Act. 

It has been held that where part of the demised property has been 
acquired xmder the Land Acquisition Act (1 of 1894) and the lessor has 
received compensation for the land acquired, he is bound to make an abatement 
of the rent.^® But where the ‘lessee’ receives the whole of the compensation 
amount, he cannot claim any abatement of rent.^®® 

Trespasser. 

An eviction by a trespasser is not a ground for abatement of rent.'*^ 
The lessee must protect himself from illegal encroachment by others. If he 
fails to do so, this is no ground for prejudicing the landlord’s claim for rent.^^ 

Mistaken inclusion in lease of tenant’s own property. 

Where the tenant’s own property is by mistake included in the lease 

(T4) 1 AIR 1914 Mad 113 (113): 24 Ind 

Cas 724, Nagoor Roxothar v. Akbar Alis?ia 
Sathguru. 

(■71) 16 Suth WR 201 (202) (DB), Mahtab 
Chand v. Chittro KuTtiari Bibi. 

40a. (’82) 10 Cal LR 526 (528) (DB). Peari 
Mohan V. Audhiraj Aftab Chand. 

41. (’38) 25 AIR 1938 Cal 690 (692): 177 I.C. 
996. Surendra Nath Mondal v. Bhudar 
Chandra. 

tC25) 12 AIR 1925 PC 97 (98): 52 Ind App 
160: 52 Cal 417: 88 Ind Cas 110 (PC), 

Katyayini Debi v. XJdoy Kumar Das. 

(’23) 10 AIR 1923 Cal 429 ( 430): 70 Ind 

Cas 828 (DB), Jitendra Nath Roy v. Ashu- 
fosh Coswami. 

(’70) 14 Suth WR 273 (274) (DB), Cobind 
Chunder v. Kristo Kanto Dutt. 

42. t(’25) 12 AIR 1925 PC 97 (98): 52 Ind 

App 160: 52 Cal 417: 88 Ind Cas 110 (PC), 
Katyayini Debi v. Udoy Kumar Das. 

U'22) 9 AIR 1922 Cal 87 (92): 49 Cal 948: 

69 I.C. 126 (SB), Vday Kumar Das v. 
Katyani Debi. 

(’07) 34 Cal 191 (196. 198) (DB). RaZi 

Prasanna v. Mathura Nath. (Dispossession 
by other lessee under the same landlord 
without his authority.) 

(’38) 25 AIR 1938 Cal 690 (691. 692): 177 
Ind Caa 996. Surendra Nath Aiondal v. 
Bhudar Chandra. (Thus where A let out 
certain land to B in a mouza and other 
tenants of A in that mouza dispossessed 
B on their own Initiative it is for B to 
recover the land from the tenants.) 

{See also (1864) 1 Suth WR 1 (2) (DB). 
BUhen Dyal Singh v. Probheo Doss.) 


37. (’48) 35 AIR 1948 Pat 322 (322) 

Medinikumar v. P. C. Malliclc. 

(’85) 11 Cal 625 (628) (DB). Kali Pro- 

sanna Roy v. Dhananjai Chose. (Right 
to abatement is imder the general law 
and as such passes with the land to the 
purchaser.) 

t('31) 18 AIR 1931 Cal 537 (539): 59 Cal 
155; 133 I.C. 577 (PB), Arun Chandra v. 
Bhagaban. (1864) Suth W R Gap No. Act 
X Rul 42 followed.) 

(’09) 36 Cal 856 (858, 863): 2 Ind Cas 

169 (170) (DB), Rai Charan Sar Mazum- 
dar V. Administrator-General of Bengal. 
(’21) 8 AIR 1921 Cal 220 (221): 62 Ind 
Cas 474 (DB), Krista Dos v. Abdul Karim. 
(1864) 1864 Suth WR Gap No. Act X Rul 
42 (43) (DB), Sheik Enayutoollah v. 

Bheiic Elaheebuicsh. (Title to rent is 
founded upon the presumption that the 
tenant enjoys the thing during the con- 
tract. ) 

(16) 3 AIR 1916 Cal 962 (963): 33 Ind 

Cas 349 (DB), SaUmulIah v. Kali Pro- 
sanna. 

38. (’14) 1 AIR 1914 Lah 42 (42) : 25 Ind 

Cas 26, Pit Bakhsh v- Hiralal. 

39. (’12) IS Ind Cas 458 ( 458) (DB) (Cal). 

Jtfanindra Chandra Nandi v. Kashi 
Chandra Bakhshi. 

40. (’84) 10 Cal 644 (546) (DB), Watson A 
Co. V. Nistharlni Gupta. 

(’68) 9 Cal 871 (573): 11 Cal LR 366 

(DB), Uma Sankar Sarfear v. Tarini 
Chufuiar Aimfc. (Landlord and tenant 
*a Wng a moiety of the compensation as 
per agreement — Tenant held entitled to 
abatemmt of rent.) 
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and there is no fraud or misreprsentation, the lease is not altogether void, but 
the lessee will be liable for the rent in proportion to the property of which 
he is given possession under the lease. v 

Surrender by tenant 

Where the lessor accepts a surrender of a part of the land from his! 
tenant, he cannot claim rent for that portion.^^ * ^ 

Miscellaneous. 

Where A usufructuarily mortgaged his land to B who leased it back 
to A, it was held that in a suit for rent by B, A was not entitled a reduction 
of rent on the ground that B did not advance the full amount of consideration 
shown in the mortgage document."*® di 

The fact that the lessor has taken a lesser rent for some years than 
that actually due, will not disentitle him from claiming the rent at the stipu- 
lated rate.^® 


Where the leased property consists of certain villages identified by 
boundaries given and the rent fixed is not calculated with reference to the 
extent of lands at all, the lessee cannot claim any abatement of rent on the 
ground that the lessor failed to deliver possession of the total extent of lands 
mentioned in the lease deed.^^ Under a thick settlement of certain villages 
the dependant undertook to make collections from the tenants and to pay a 
fixed annual sum as rent to the plantiff. During the currency of the 
‘thick’ the rents of tenants were reduced by the Rent Reduction Officer. It 
was held that the defendant was not entitled to a proportionate reduction in 
the absence of a term in his contract to that effect.^® 


43. ('12) 39 Cal 2016 (1027): 14 Ind Cas 540 
(543. 544) (DB). Rai Moni v. Mathura 
Mohan. 

44. (’40) 27 AIR 1940 Pat 516 (523): 19 Pat 

433: 192 Ind Cas 27 (DB). Jyoti Prasad 
Singh Deo Bahadur v. Samuel Henry 

Seddon. 

45. ('43) 30 AIR 1943 Mad 220 (221): 207 Ind 

Cas 425. AchutHa Kurup v. CotHndan 
Noyar. ( Possessory mortgage — Property 
leased back to mortgagor — Mortgage bind* 
ing only to extent of one-fourth its nomi- 
nal amount — Held that although lease 
back might be by way of machinery for 
collection of interest on mortgage, 

mortgagee lessor was entitled to recover 
rent under the lease at the contract rate 
— There could be no proportionate reduc- 
tion of the rent.) 

46. (’16) 3 AIR 1916 Cal 104 (105): 32 Ind 

Cas 251 (DB). Katlash v. Darbaria. 

(’17) 4 AIR 1917 Cal 734 (735): 32 Ind 

Cas 185 (DB). Manindra Chandra v. Durpa 
Sundari. 

*(’13) 41 Cal 493 (506): 40 Ind App 223; 
21 Ind Cas 750 (752) (PC). Durpa Prosad 
V. Rajindra Narayan. 

(’29) 16 AIR 1929 Pat 717 (719): 9 Pat 
487: 124 Ind Cas 625 (DB). Human Das v. 
Radhtka Sinph. (But where the conduct 
of the landlord shows that he has sued the 
tenant on the basis of the reduced rent 
as if that was the rent payable for the 
land, it may be presumed that the> land- 
lord has waived the right to recover 
higher rent.) 

(’12) 14 Ind Cas 817 (818) (DB) (Cal). 
Baijnath Prosed v. Raphunath Rai. I 

; d 


(’09) 2 Ind Cas 160 (161) (Cal). Btshambar 
Roy if. Lakhatullaha Sheikh. 

(’17) 4 AIR 1917 Mad 143 (144): 32 Ind 
Cas 703 (DB). Maharaja of Bobbtli v. 
Appala Naidu. 

(’03) 26 Mad 195 (196). Karampali Unni- 
kuTup V. Tekku Vittil Muthroakutti. 

('99) 22 Mad 261 (264): 8 Mad L Jour 
196 (DB). Mayandi Chetti v. Oliver. (An 
agreement therefore by which the land- 
(12) 14 Ind Cas 817 (818) (DB) (Cal). 

Baijnath Prosad v. Raphunath Rai. 

('09) 2 Ind Cas 160 (161) (Cal). Bishambar 
Roy V. Lakhatullaha Sheikh. 

(’17) 4 AIR 1917 Mad 143 (144): 32 Ind 
Cas 703 (DB). Maharaja of Bobblli v. 
Appala Naidu. 

(’03) 26 Mad 195 (196). Karampali Unni- 
kurup V. Tekku Vittil Muthroakutti. 

(’99) 22 Mad 261 (264): 8 Mad L Jour 196 
(DB). Mayandi Chetti v. Oliver. (An 
agreement therefore by which the land- 
lord agreed to accept the lower rate of 
rent than what was specified in the re- 
gistered lease, and in pursuance of 'v^ich 
he did accept such reduced rent for a 
number of years cannot be proved in a 
- suit for rent at the rate provided in the 
registered lease.) 

(’04) 14 Mad L Jour 477 (479) (DB). 

Jagannatha v. Muthia Pillai. (Non-pay- 
ment of rent.) 

47. (’23) 10 AIR 1923 Mad 459 (460): 69 Ind 

Cas 517 (DB). Buryanarayanaraiu Garu v. 
Rafah of Tefcfcali. 

Appeal No. 164 of 1944. D|-^2-194T (DB) 
••(Pat). Ramlakhani Singh v. -Abdul Wohab 
Khan. • - •» -jT — 

- ■ 91 lo ln-» 
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Section 108 Clause (m). 


Synopsis 


1. Scope. 

2. “Keep ... in as good condition 
possession.” 

3. “Reasonable wear and tear.” 

4. Irresistible force. 

5. Right of entry upon the pro- 


perty. 

6. Notice. 

7. Contract to the contrary. 

8. Liability to third persons for 
damage caused as a result of 
non-repair. 


1. Scope. — This clause refers to the liability of the lessee for what is 
known as “permissive waste” in English law. Clause (o) refers to his liability 
for what is known as Voluntary’ waste” in English law.^ A waste which 
consists in permitting the demised property to become ruinous is called 
^permissive* waste and a waste which consists in doing unauthorised acts 
which alter the character of the demised property is called ‘voluntary’ waste.^ 
In the absence of an express covenant on the subject, the English law implies 
a covenant on the part of the lessee that he will use the buildings in a 
tenantable and proper manner and deliver up possession to the landlord at 
the termination of the tenancy in the same condition as demised, reasonable 
wear and tear excepted.^ 

This clause enacts, in substance, the above rule. While there is^ no 
general rule of law apart from contract or statute to compel the ‘lessor’ to 
repair the demised property, there is an implied obligation on the part of the 
tenant to keep the premises “wind and water-tight” and to make fair and 
tenantable repairs.* But the doctrine of permissive waste is to be applied 
under the rules of general common sense and goes no further than that a 
tenant is bound to take reasonable care of the property entrusted to him 
and see that through no neglect of his own it is irreparably damaged.-* 

2. “Keep in as good condition possession.’* — The tenant is 

bound to keep and restore the property to the lessor in as good condition as 
it was when he received it.' He is bound to preserve the boundaries of the 
land he holds as tenant and not to permit them to be destroyed. This is 
especially so, where he holds adjoining land of his own. If he does not do so 
he is bound to make good to the landlord the quantity of the land to which 
the latter is entitled.- "N^ere a lessee entered into a covenant “to keep a 
house in good condition” it was held by Fletcher-Moulton, L. J., in ‘Lurcott’ v. 
‘Wakeley and Wheeler’’* that the covenant involved an obligation on the 
part of the covenantor to do all that. is necessary to maintain it as a habitable 
house and, if necessary, to put it in that condition, whether the means to that 

Section los. clause (M)— note i 

1. ('17) 4 AIR 1917 Bom 34 (36); 43 Ind 

Ca£ 258. Doongertey Lafchmid« v. Keshaoji 
Meghii A Co. 

2. Topham. New Law of Property, pages 51. 

52. 

3. Woodfall. Landlord and Tenant, 22nd Edn., 

Page 215. 

4. (*23) 10 AIR 1923 Cal 524 (525): 72 Ind 

Cas 96 (DB), Bijoi Chandra Sinph v. 

Howrah Amta Light Railtoap Co. Ltd. 

(’27) 14 AIR 1927 Bom 115 (118): 51 Bom 
2T4: 101 Ind Cas 210 (DB). Lahahmichand 
KheUe V. Rotanhai. (This clause Imposes 

qualified obligation on the tenant to 
repair.) 

rif) 4 AIR 1917 Bom 46 (51)7 48 Ind 

^iCM 178.^ Sai Monghlbai v. Doongereey 
Lakhlmidass. 


5. (’17) 4 AIR 1917 Bom 34 (36): 43 Ind 

Cas 258, Doongersey Lakhmidas v. Keshaoji 
Meghji & Co. 

s. 108 C. (M) NOTE 2 

1. ('99) 1 Bom LR 191 (194) (DB). Narayan 
V. Daji Ram. 

2. ('83) 6 Mad 263 (265, 266) (DB). Dugappa 
V- Tirthasami. 

(’01) 5 Cal WN 846 (858) (DB). Ismail 
Khan Mahomed v. L. P. D. Broughton. 
(1813) 13 RR 76 (77): 2 Ves & B 263 ; 35 
ER 319. Attorney-General v. Fullerton. 
\See also (1878) 47 LJ Crh 323 (324): 7 Ch 
D 871: 38 LT 285: 26 WR (Eng) 420. Spike 
V. Harding- (Action to ascertain boundaries 
can be brought by the landlord during 
term of tenancy.)] 

3. (1911) 80 LJKB 713 (722): (1911) 1 KB 
90S: 104 LT 290: 55 SJ 290. 
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end consisted of repair or renewal, though the nature of the obligation would 
vary according to the age and character of the house. 

In the undermentioned case** where a tenant covenanted to keep the 
premises “in as good repair and condition as the same are now in,” it was held 
that the tenant would commit a breach of the covenant if he allowed the 
property to become infested with bugs. 

The liability to keep the demised property in good condition continues 
throughout the period of tenancy. The tenant cannot claim that he is entitled 
to allow the property to be in a bad condition provided he effects the neces- 
sary repairs and restores it at the termination of the tenancy in as good a 
condition as it vi;as when his tenancy began. The lessor is entitled to sue the 
tenant even before the expiry of the tenancy, for relief for breach of the 
obligation to keep the property in good condition.® 


j wear and tear.” — The obligation of the lessee to keep 

the demised property in as good condition as it was when he received it, is 
subject to the changes in the property caused by reasonable wear and tear. 
It will exclude dilapidation caused by friction of the air and dilapidations 
caused by exposure and by ordinary use.^ In the undermentioned case^ it 
was held by the Bombay High Court that if a wall of the leased premises 
collapsed for no fault of the lessee, he was not liable to the lessor in damages 
or to restore the building to its original state. 


force. — Fire is “irrestible force” within the meaning 
or this clause. But the lessee will be free from any liability only if it was- not 

caused by his negligence. If he is responsible for the fire, he will be liable 
to the lessor.^ 

5. Bight of entry upon the property. —In England, under the Common 
law, a landlord has no right to enter upon the demised premises for any 
purpose whatsoever. As a general rule, however, a covenant for a right of 
^try tor the purpose of viewing the state of repair is inserted in the lease ^ 
Ihis clause gives a statutory right to the lessor to that effect. 

6. Notice. — Where the lessor gives the required notice under this 
clause but the lessee, m answer, repudiates his liabdity to pay damages, the 
lessor is not bound to wait till the expiry of the three months before instituting 
a suit for relief. The tenant, by his repudiation, must be taken to have 
waived his right to the period of three months.^ 

s 

7. Contract to the contrary. — This clause is, like the other clauses of 
toe section, subject to a contract to the contrary* between the parties fixing 
their own terms and making their own bargains.^ 

4. (1918) 87 LJKB 510 (512): 34 TLR 455. 

Jones V. Joseph. 

5. (1818) 1 B & Aid 584 (586): 106 ER 215 
(215): 19 RR 396, Luxmore v. Robson. 

SECTION 108. Cl (M) NOTE 3 

1. (1901) 17 TliR 570 (570), Terrell v. Murrey. 

2. (U7) 4 AIR 1917 Bom 34 (36. 38): 43 Ind 
Cas 258. Dongersey Lakhmidas v. Keshavaji 
Meghji & Co. 

SECTION 108. Cl (M) NOTE 4 

1- (’20) 7 AIR 1920 Mad 493 (495. 496): 59 
Ind Cas 252 (DB), Girdaridoss v. Ponna 
Pillai. (Per Krishnan, J.) 

(*41) 28 AIR 1941 All 327 (328. 330): 196 

Ind Cas 234, Deputy Lai v. Reoti Prasad 
Gupta. (Onus is on lessor to establish 
negligence of lessee.) 

(’28) 15 AIR 1928 Mad 1140 (1141): 51 


Mad 994: 114 Ind Cas 234 (DB). East India 
Distilleries and Sugar Factories Ltd. v. 
Mathias. 

SECTION 108, Cl (M) NOTE 5 

1. Woodfall, Landlord and Tenant, 22nd Edn.. 
page 766. 

SECTION 108. Cl (M) NOTE 6 

1. (’20) 7 AIR 1920 Mad 493 (494. 496): 59 
Ind Cas 252 (DB), Girdaridoss v. Ponna 
Pillai. 

SECTION 108, Cl (M) NOTE 7 

1. (1900) 4 Cal WN 521 (523) (FB). Hechlc 
V. rellery. (Lessee covenatlng to keOp the 
premises wind and water-tight and in 
habitable condition — Preraiaes subsequently 
damaged by earthquake-^Held, covenant 
was contract to contrary.) 

{See also (1866) 36 LJCP 1M«): LR 2 CP 
153: 15 LT (NS) 279: 15 WR (Eng) 170. 
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8. Liability to third persons for damage caused as a result of non- 
repair. — See WoodfaU, ‘Landlord and Tenant’, 22nd Edn., page 910 and the 

undermentioned case.^ 


Section 108 Clause (n). 

1, Scope. — It is the duty of every lessee to protect his lessor’s property 
from encroachment or unlawful eviction. If he fails to do so he exposes 
himself to an action for damages by his landlord.^ The clause merely repro- 
duces the law existing prior to the Act, namely, that a tenant on whose l^d 
there is an encroachment must give such notice to the landlord as would enable 
him to defend his right.^ It will be noticed that the ‘lessor’ does not owe any 
duty to the lessee to protect him from legal proceedings or trespasses winch 
would interfere with his possession, though he is under a duty under cl. (c) to 
secure the lessee in his possession without interruption by the lessor himseli 
or by persons with paramount title. This clause throws the duty upon ^e 
‘lessee’ to give notice to the lessor of legal proceedings to recover the property 
or of encroachment upon the lessor’s right, in order that the lessor may, if he so 
chooses, protect his own interests and may be safeguarded agamst the results 
of a collusive eviction submitted to by the lessee.^ 

The encroachment or interference, in respect of which the ten^t is 
bound to give notice, is an encroachment upon or mterference with the 
‘lessor’s rights* concerning such property. If, for instance, a stranger enters 
upon the land and destroys trees and buildings on the l^d, this will be an 
encroachment upon or interference with the lessor s rights. But a mere 
trespass on the land leased without any damage to the property is only yi 
interference with the lessee’s rights and not with the lessor s righ^ so as to 
oblige the lessee to give notice to the lessor under this clause. The reason 
is that the possession of such a trespasser is not adverse to the landlord 
who is not bound to sue the trespasser for possession. But if the trespass is 
such that it interferes with the lessor’s right to recover rent, it will be an 
interference in respect of which the lessee will be bound to give notice under 

this clause.® 


Section 108 Clause (o). 
Synopsis 


1. Scope. 

2. Reasonable user of demised pro- 
perty. 

3. User for purposes other than 
those for which the property is 
leased. 

Coward V. Gregory. (Covenant by lessor 
to put demised property in repair — There 
could be only one breach of covenant and 
one recovery of damages.)! 

SECTION 108. Cl (M) NOTE 6 
1. ('17) 4 AIR 1917 Bom 46 (52); 43 Ind 

Cas 273, Bai Monphibai v. Doonpersey 
Lakhmidas. (Tenant alone held liable for 
damage caused to third person by fall of 
wall.) 

SECTION 108, CIAUSE (N)— NOTE 1 
1. ('82) 9 Cal L Rep 347 (348) (DB). 

ProMmnofnoyi ©oai v. Koli Boa Roy. 

S. CBS) 3882 Bom PJ 167 (167) (DB). Subrao 
M V. iUrtnIwfMrt. 


4. Cutting of trees on the land. 

5. “Belonging to the lessor.” 

6. Working mines and quarries. 

7. “Any other act which is des- 
tructive” etc. 

8. Effect of breach of obligation. 

3. (*29) 16 AIR 1929 Cal 272 (276): 117 Ind 

Cas 838 (DB), Jndu Bhtishon v. Moazam 
Ali. 

4. ('18) 5 AIR 1918 Cal 244 ( 245); 46 Ind 

Cas 587 (DB). Joy Chandra v. Sm. Khufci. 
(Trespass on tenant’s land — Cause of 
action to landlord does not accrue till ter- 
mination of tenancy.) 

(’25) 12 AIR 1925 Cal 155 (157); 82 Ind 

Cas 22 (DB). Kumudini Dasi v. Surendra- 
bala Dosi. 

See the A. I. R. Commentaries on the 
Limitotion Act, 2nd (1942) Edn., Arts. 
142 & 144. Note 86. 

5. See CIO) 8 Ind Cas 844 ( 844) (Mad). 

RanpoMtamy Iyengar v. Kriehna Govinden. 
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RIGHTS AND LIAHILITIES OF LESSOR AND LESSEE 


1. Scope. — In England a tenant, whether from year to year of for a 
term of years or for life, cannot commit what is known as a ‘voluntary^ 
waste, i.e., any unauthorised act which alters the character of the land or 
destroys the land such as cutting down timber, opening or working mines, 
ploughing up pasture land, pulling down buildings, etc.,^ or which does a 
lasting damage to the demised property.® This clause enacts, in substance, the 
said principle of English law and further provides that the lessee may use the 
property as a person of ordinary prudence would use it if it were his own 
but that he should not use or permit another to use it for a purpose other 
than that for which it was leased. 

2. Reasonable user of demised property. — The lessee is bound to 
manage the leasehold property in a proper and efficient manner.^ Where he uses 
the property in a reasonable and tenant-like manner he is not liable to the 
lessor for any damage that may be caused to the property by such user.^ 
Thus, where a warehouse was let to the lessee for storing goods, and the 
lessee stored his goods not unreasonably, but the floor gave way by the 
weight of the goods, it was held that the lessee was not liable for the damage.® 
It has been held that a tenant cannot be said to make a reasonable use of the 
land leased if he collects the surface stones on the land and sells the same.* 

3. User for purposes other than those for which the property is leased. 
— A tenant must use the property only for the purpose for which it is 
granted.^ The words “for a purpose other than that for which it was leased’^ 
mean acts inconsistent with the purpose of the lease. The following are 
instances of such acts : 

^lustrations.’ i 

(1) Building a godown and brick kiln on land let for agricultural pur* 
poses^®. 

(2) Converting a wet land into a garden by planting fruit trees.® 

(3) Turning agricultural land into building land.® 

(4) Land let for tying cattle and storing cowdung cakes being used for 


SECTION 108, CLAUSE (O)— NOTE 1 

1. Topham, New Law of Property, 4th Edn.. 
1932 page 51. 

Halsbury, Latoa of England (Hailsham 
Edn.). Vol. 20. paras. 213. 216. 

Woodfall. Landlord and Tenant, 22nd Edn.. 
page 776. 

(1900) 69 LJ CH 257 (262): (1900) 1 Ch 
624: 82 LT 85: 48 WR (Eng) 284. West 
Ham Central Charity Board v. East I/ondon 
Water-works Co. 

2. Woodfall, Landlord and Tenant, 22nd Edn., 
page 778. 

Section 108. C-(0) NOTE 2 

1. (’17) 4 AIR 1917 Pat 549 (550); 2 Pat L 

Jour 713: 42 Ind Cas 111 (DB), Kadir 

Baksh V. Sheo Prasad. 

2. (’70) 5 Beng LR 401 (416. 417): 14 Suth 

WR (oc) 45 (51) (FB), Xoeplar v. Yule. 

3. (’70) 5 Beng LR 401 (416, 417): 14 Suth 
WR (oc) 45 (51) (FB). Koeplor v. Yule. 

4. (’41) 28 AIR 1941 Pat 13 (15. 17); 20 Pat 
96: 193 Ind Cas 760 (DB), Kustim Kamint 


Debi/a V. Japdish Chandra Deo Dhabal 
Deb. (AIR 1936 Pat 11 not approved.) 

(See also (’28) 15 AIR 1928 Rang 85 (86): 
5 Rang 813: 107 Ind Cas 175, Burma Ry. 
Co. V. Mg. Hla Tin. (Tenant cannot take 
out mineral and cart away the earth.) 
(’02) 25 Mad 669 (671): 12 Mad L Jour 

406, Chaladom Tholan v. Kakkath Kun- 
hambu. (Quaere — Digging ^ells from 
paddy fields for the purpose of proper 
cultivation if justified. But property in 
the shells is in any case In the landlord.)) 

Section 108, C-(0) NOTE 3 

1. (*78) 3 Cal 781 (784): 2 Cal LR 294 (DB). 
Lai Shahoo v. Deo Narain Sinph. (Even an 
occupancy tenant must use the property 
only for a purpose for which it was let.) 

la. (’36) 23 AIR 1936 Oudh 316 (317): 12 Luck 
256: 163 Ind Cas 186. Bind Prasad v. Bihari 
Tetoarl. 

2. (’89) 12 Mad 320 (322) (DB). Kunhammed 
v. Narayan Mussad. (Kanom lease.) 

3. (’00) 12 All 419 (422): 1890 All WN 162 
(FB). Modho Lai v. Sheo Prasad. 
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building a structure for keeping and preserving chaff.^ 

See also the undermentioned cases.^® 

The following are the illustrations of cases in which the user was held 
not to be inconsistent with the purpose of the lease. 


‘Illustrations/ 

Where a lease of a land was given for winning oxl by sinking wells 
^ ^ and the lessee, finding that oil could not be got in commercial quanti- 
ties made use of the gas that came out of the wells, it was held by their 
Lordships of the Privy Council that the use of the gas, set free y 
the wells, was not necessarily inconsistent with the purpose of the 

lease.® 


( 2 ) 


(3) 


The conversion, by a permanent tenant, of a wet land, "^ed for 
paddy and raggi cultivation, into a cocoanut garden 
be a conversion of the land for a purpose different from that for 
which it was let® It was observed in that case that what shall be 
ro^lderelTn forming as a good and hu-sband-like user mus vary 
according to the nature of the soil, its situation, and the climate. 

In ‘Harrymohun IWIisser’ v. ‘Surendra Narain Singh’,^ where the 
foased la^was used for indigo cultivation and a factory was erected 
*er^n it was held by their Lordships of the Privy Council that 
the question whether the user will render the land unfit for the 
p^ose of the tenancy wiU depend upon the sue of the holding aiea 
w^drawn from actual cultivation, and the effect of such withdrawl 
upon the fitness of the holding taken as a whole for profitable culti- 

vation. 


See also the undermentioned cases.® 


4. (’26) 13 AIR 1926 All 66 (67): 88 Ind Cas 
746, Bhagwan Rat v. Jaddi* Raj Rat. 

4a. (’87) 10 Mad 351 (352, 353) (DB). Laksh- 
mana v. Ramachandra. (In the 
local custom, tenants are not entitled to 
convert land under cultivation into a 
mango grove. Tenants from year to year 
are not at liberty to change the usual 
course of husbandry without the consent 
of the landlord.) 

(’93) 16 Mad 407 (408. 409) : 3 Mad L Jour 
185 <DB)r Ramanadhan v. Zamlndat of 
Ramncd. (Agricultural land— Occupancy 
tenant cannot build dweUlng house for 
purposes not connected with agriculture 
and thus alter character of land.) 

(’01) 24 Mad 65 (69) (DB). Orr v. Mri- 
thyunjov# Gurukal. (Do.) 

(’40) 27 AIR 1940 Mad 32 (33) : 188 Ind 

Cas 90 (DB), Doralfconnu AmtnaX v. Rama- 
siaami MudoHar. (Lease for laying out 
flower garden — Lessee and his assignee 
building permanent structures.) 

(1808) 67 U Ch 205 (205); (1898) 1 Ch 
.» 4S4i 78 LT 224: 46 WR (Eng) 331. Hobson 
^V. (House let for private resi- 

rtfmro TTifr for receiving as lodgers the 
^ — TTT And pt9ils of a neighbouring 

school la a breach of covenant.) 


(’71) 8 Beng LR App 69 (70) (DB). Tarini 
Charan Bose v. Debnarayan Mistry. (Con- 
verting cultivable land into tank.) 

(’09) 4 Ind Cas 734 (735) (DB) (Cal). 
Harak Singh v- Kiraf Narain Singh. (An 
agricultural holding misused by growing 
thereupon a mango orchard.) 

5. (’29) 16 AIR 1929 PC 108 (110): 7 Rang 
157 : 56 Ind App 140: 115 Ind Cas 705 (PC). 
U Po Noinp v. Burma OH Co. 

6. (’99) 22 Mad 39 (41. 42): 8 Mad L Jour 
278 (DB). Venkayytt v. Ramasami. (Distin- 
guishing 12 Mad 320.) 

7. (’07) 34 Cal 718 (722. 723): 34 Ind App 

133 (PC). (31 Cal 174 reversed.) 

8. ('99) 9 Mad L Jour 146 (147) (DB). 

Krishna Doss Balamukanda Doss v. 
Venfcatappa. (Planting trees not materially 
affecting the character of the holding is 
not an inconsistent user.) 

(’66) 6 Suth WR (Act X Rulings) 40 (40) 
(DB). Nyomufoolah v. Goblnd Churn. 
(Building by occupancy tenant not a mis- 
use.) 

(’90) 12 All 419 (422): 1890 All WN 162 

(FB), Madho Lai v. Sheo Prasad. (Grant- 
ing a usufructuary mortgage is not an 
inconsistent use.) 
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4. Cutting of trees on the land. ~ Trees standing upon land at the 
time of the lease are part of the land and belong to the landlord.^ The 
tenant is entitled to enjoy such trees during the period of his tenancy but 
cannot cut down such trees and appropriate them to himself unless such a 
right is given by contract or is an incident of the tenure by virtue of some 
positive law or custom.*® Thus, in the case of a perpetual lease at a fixed rent 
it has been held that it is an incident of the tenure that the tenant is entitled 
to the ownership of the trees on the land.^ See also the undermentioned 
cases. ^ Where a lease is made for the purpose of clearing jungle land and 


SECTION 108 Cl (O) NOTE 4 

1. *(67) 11 Moo Ind App 295 (313, 316): 10 
Suth WR 13: 2 Sar 292 (PC). Ruttonji 
Edulji V. Collector of Tanna. 

('23) 10 AIR 1923 AU 406 (406, 407): 45 

All 361: 71 Ind Cas 971 (DB). Kampta 
Prasad v. Sheo Prasad. 
t{'83) 5 All 616 (618): 1883 All WN 169 
(DB), Kasim Mian v- Banda Hussain. 

('99) 21 All 297 (299): 1899 All WN 72 

(DB). Kausalia v. Gulab Kuar. 

( 07) 29 AH 484 (486): 4 All L Jour 452, 
Badam v. Canga Dei. 
t(’12) 14 Ind Cas 582 (583) (DB) (AU), 
Lachman Das v. Mohan 5inph. 

(’07) 30 All 134 (135): 5 AU L JJour 99 

(DB), Canga Dei v. Badam. (29 AU 484. 
affirmed.) 

('30) 17 AIR 1930 Cal 240 (241): 57 Cal 

344: 123 Ind Cas 316 (DB). Kamal Krishna 
V. Madusudhon Choudhurg. 
t(’94) 22 Cal 742 (751) (DB). Na/ttf 

Chandra v. Ram Lai. 

(’24) 11 AIR 1924 Pat 147 (149): 73 Ind 

Cas 629 (DB), Nafhnni Rai v. Rameshtoor 
Singh Bahadur. (If any custom deviating 
from this general proposition is aUeged it 
must be proved conclusively by those who 
maintain it.) 

('23) 10 AIR 1923 Pat 295 (295, 296): 72 
Ind Cas 157, Ram Parichan Singh v. 
Biranji Prasad Singh. (The burden is on 
the tenant to prove the contrary — Where 
however the record of rights contains an 
entry in favour of the tenant the onus is 
shifted and the landlord must rebut by 
evidence the presumption raised by the 
entry.) 

( 08) 4 Nag LR 104 (110). Hiria v. Mahomad 
Sirajuddin Khan. (If cut. landlord can 
take the trees away.) 

( 07) 30 Mad 155 (157): 17 Mad L Jour 
64 (DB), Bodda Gaddeppa v. Maharaja of 
Vizianagaram. 

(’35) 22 AIR 1935 Pat 188 (191): 155 Ind 

Cas 966, Jangbahadur Singh v. Thithar 
Singh. 

(’21) 8 AIR 1921 Sind 109 (111): 16 Sind 
LR 87: 79 Ind Cas 819, Ptr Mukadhum v. 
Malik Boola Khan. (11 Moo Ind App 295 
(PC) foUowed.) 

Also see Section 8, Note 10. 

•la. (’90) 3 CPLR 18 (19), - Daryaosingh v. 
Sitru Mokost. 

(’20) 7 AIR 1920 Nag 113 (US): 54 Ind 

Cas 7S9, Tikarsm v. Ramchandra. (Mere 
grant of protected status does not confer 
right to cut trees.) 


(1864) 1864 Suth WR Gap No. 367 (367) 
(DB), Sheikh Abdool Rohoman v. Dataram 
Bashee. 

[See also ('24) 11 AIR 1924 Pat 655 (656, 
657): 75 Ind Cas 1031 (DB). Maharaja Rai 
V. Janki Kuer. (According to the general 
law prevailing in Bihar the landlord would 
be entitled to the whole of the trees stand- 
ing upon the holding, but by the custom 
of the Bittiah Raj the landlord is entitled 
to a half share in the trees standing upon 
the holdings of his tenant, the tenant 
being entitled to the other half — Under 
the contract of lease, landlord held relin- 
quished his right to the trees, both present 
and future.) 

(’07) 5 Cal L Jour 413 (416) (DB). 
Nilmani v. Mathura Nath. (Case under 
Bengal Tenancy Act — Tenant held had no 

right to cut and appropriate tamarind tree, 
which was not a mere shrub.)] 

2. (’74) 21 Suth WR 344 (346) (DB), Golttcfc 
Rana v. Nubo ,5oonduree Dossee. (A 
peshcushl sanad, or grant at a quit rent of 
homestead and waste land.) 

•(’68) 10 Suth WR 419 (419) (DB), Sharoda 
Soondari Debia v. Gonee Sheik. 

('18) 5 AIR 1918 Cal 794 (795): 38 Ind 

Cas 49 ( 52) (DB), Radhika Nath Roy v. 
.Samir fakir. (10 Suth WR 419 followed.) 
(’29) 16 AIR 1929 Cal 330 (330): 113 Ind 

Cas 568 (DB), Hemangini Dassi v. Asutosh 
Das. (This Act is not applicable to such 
lease.) 

(’25) 12 AIR 1925 Cal 139 (140): 76 Ind 

Cas 990 (DB), Midnapore Zamindari Co. v. 
Jagat Chandra. 

(’01) 23 All 126 (127): 1901 All WN 15 

(DB), Harbons Lai v. Maharaja of Benafes. 

3. (’35) 22 AIR 1935 Pat 472 (472): 159 Ind 

Cas 346, Ram Brich Lai v. Emperor. (Under 
S. 23. Bengal Tenancy Act. the tenant can 
cut trees.) 

(’86) 8 All 467 (474): 1886 All WN 192 

(DB), Deoki Nandan v. Dhtan .Singh. 
(Subject to the restrictions imposed by the 
statute the occupancy tenant in U.P. prac- 
tically enjoys the incidents of the owner- 
ship of the land and if so he is entitled 
to the trees on the land and to use them 
as long as the tenine exists.) 

('73) 1873 Pun Re No. 61. p. 86 (87)- (DB), 
Kalian Das v. Buta. (Occiqpancy tenant — 
Wajib-ul-arz. allowing tenant to cut trees.) 
('81) 1881 Pun Re No. 61. p. 142 (143). 
Mt. Cur Devi v. Sondha. (Do.) 

(’74) 1874 Pun Re No. 79, p. 23^ (239) 
(DB). Bahiba v. Blntshal. (Do.) 
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^rmglng it ^^der cultivation and the lease contains no reservation, it has been 
lield that the tenant has a right to cut and take the trees for himself * The 
te^on is that a contract to that effect must be implied in such cases, llie 
principles stated above apply equally to trees growing spontaneously on the 
iand during the period of the lease.^ A tenant, however, will be entitled to 
prevent the growth of any trees which were not growing at the time of the 
{^nunencement of his tenancy, and the growth of which would interfere with 
the purpose for which the land was let to him.^^ 

See also clause (h). Note 2. 

The lessor or the landlord cannot interfere with the tenant’s enjoyment 
of the trees during the period of the tenancy.*^ 

TOs clause prohibits the felling or seUing of Timber’ belonging to the 
lessor by the lessee. As has been seen in Notes on S. 3, the word “timber” 
IS used to denote trees intended to be cut and used in the building and 
repairing of houses and for industrial purposes. The fact that the section 
refers to timber’ only does not m'ean that the lessee can cut other trees 
belonging to the lessor. The cutting of such trees would clearly be “an act 
which is destructive or permanently injurious” to the property leased. The 
reason why the clause refers expressly to timber appears to be to avoid a 
possible view being taken that timber being trees which are intended to be 

cut and sold, the felling thereof would not be an act destructive or injurious 
to the property leased. 

t(’12) 14 Ind Cas 582 (S83) (DB) (All). 
Lachman Das v. Mohan Singh. 

(’23) 10 AIR 1923 All 406 (406, 407): 45 
All 361: 71 Ind Cas 971 (DB). Kamta 
Prasad v. Shea Prasad. 

(’10) 5 Ind Cas 256 (256) (DB) (All). 

Jugdip Narain Singh v. Jolehan Ahtr. 

(■20) 7 AIR 1920 Nag 113 (115); 54 Ind 

Cas 789. Tikaram v. Ramchandra. (It is not 
open to the lessee to arbitrarily refuse 
permission to the lessor when the latter 
as owner of the timber desires to fell what 
he is entitled to take but reasonable notice 
of the lessor’s intention to enter and fell 
should be given.) 

(’26) 13 AIR 1926 Mad 853 (857); 92 Ind 

Cas 753 (DB), Thanappa Chetty v. Esuf 
Khan. (Tenant entitled to minor produce 
of land during tenancy.) 

(’17) 1917 Pun Re (Rev) 5: 41 Ind Cas 
907 ( 907. 908), Pokardas v. Amir. (But. 

If the landlord has cut a tree, the tenant 
cannot claim its price ) 

(’90) 3 CPLR 18 (19), Daryao Singh v. 
Sifru Mokasi. (Lessee is entitled to com- 
pensation if damage is caused by land- 
lord’s interference.) 

(’08) 4 Nag LR 104 (112, 113). Htria v, 
Mahomed Sirajuddin Khan. 

[See also (’91) 13 All 571 (572); 1891 All 
WN 167 (DB), Nathan v. Kamla Kuar. 
(Landlord has no right to cut down and 
remove fruit bearing trees which were 
growing spontaneously on his tenant’s 
holding, apart from custom or contract.) 

(’88) 1 CPLR 151 (152). Puna Patil v. 
Cangjl MokaM. (In the case of lease of 
Jungle and It was doubted whether the 
strict rule should be enforced.) I 


(’75) 1875 Pun Re No. 4. p. 9 (9, 10) (DB). 
Jani V. Ghulom Farid Khan. 

4. (’74) 22 Suth WR 523 (524) (DB). Rotun 
Ram Doss v. Collector of Sylhet. 

(’96) 23 Cal 209 (211, 212) (DB). Mon 

Mohint Goopta v. Raghoonath Misser. 

[See also (’67) 11 Moo Ind App 295 (314) 
(PC). Ruttonjl Edulji Shet v. Collector of 
Tanna. ] 

5. t(’42 ) 29 AIR 1942 Oudh 460 (461): 18 

Luck 390; 201 Ind Cas 728 (DB). Gur 

Prasad Singh v. Mehdl Husain. (Perpetual 
lease of land for agricultural purposes — 
Lessee • cannot claim timber of trees which 
have spontaneously grown on land.) 

(’20) 7 AIR 1920 Nag 113 (115): 54 Ind 

Cas 789. Tikarom v. Ramchandra. (Where 
trees are of spontaneous growth there 
appears to be no equity In lessee’s favour.) 
(’08) 4 Nag LR 104 (112), Hiria v. Maho- 
med Sirajuddin Khan. (Landlord is entitled 
to the lac spontaneously deposited on trees 
standing In the lands of the tenant.) 

(’16) 3 AIR 1916 Mad 939 (940); 31 Ind 

Cas 12 (DB), Krishna Charya v. Anfhokfci. 
(Mulgenl lease — ^Tenant can cut trees of 
spontaneous growth as a customary inci- 
dent of the tenure. 24 Mad 47 and 33 Mad 
253 followed.) 

9a. See (’91) 13 All 571 (572): 1891 All W N 
187 (DB), Nathan v. Kamla Kuar. 

«. *(’08) 30 All 134 <135, 136); S Ail L Jour 
99 (OB), Ganga Dei v. fiadam. (Affirming 

* ' 89^ All 484.) 

^>(*09) 89 All 484 (488); 4 AU L Jour 452. 

V. Ganga Dei. (Landlord cannot 

*■'•^19 trees during period of tenancy.) 

lad Caa 151 (151) (All). Ram 
. , vs Ram 5<trttp. (Do.) 
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5. “Belonging to the lessor.” — It has been seen in the Notes on clause 
(h) that the lessee may remove all things which ‘he’ had attached to the 
earth and can consequently cut away the trees planted by him and remove 
the buildings erected by him. Under this clause as it stood before the 
amendment of 1929, the lessee was prohibited from felling timber or pulling 
down or damaging buildings, without any distinction being made between 
timber or buildings belonging to the lessor, and those which the lessee himself 
had attached to the earth. But obviously, in view of clause (h) the prohibi- 
tion extended only to trees and buildings which belonged to the lessor and 
not to the lessee. The amendment of this clause by the addition of the words 
“belonging to the lessor” makes this position now clear. 


6. Working mines and quarries.— 
even though a permanent one does not 
the absence of an express contract to 

SECTION 108. Cl (O) NOTE 6 

1. '(Te) 3 AIR 1916 PC 191 (193): 44 Cal 
585: 44 Ind App 46: 40 I.C. 139 (PC), 

Sasht Bhusan v. Jyoti Prasad. 

(T7) 4 AIR 1917 PC 163 (164): 45 Cal 87: 

44 Ind App 246: 42 Ind Cas 651 (PC), 

Thaktir Cirdhari Singh y. Megh Lai 
Pandey. (Construction — Mokurrari lease 
does not give right to minerals to lessee 
even though words "Mai hak hakuk" are 
used.) 

tC19) 6 AIR 1919 PC 17 (20): 47 Cal 95: 

46 Ind App 158: 50 Ind Cas 849 (PC). 

Raghunath Roy y. Durga Prasad Singh. 
(Principle applies to rent-free teniire.) 

('31) 18 AIR 1931 PC 299 (301): 58 Ind 

App 392: 59 Cal 699: 135 Ind Cas 632 (PC). 

H. V. Low & Co. y. Jyoti Prasad Sinph 
Deo. (AIR 1930 Cal 561: 57 Cal 1189, 

affirmed.) 

('31) 18 AIR 1931 PC 302 (302): 10 Pat 877: 

134 Ind Cas 1073 (PC). Jagat Mohan Nath 
y. Pratap Udai Nath. 

('29) 16 AIR 1929 PC 152 (156): 56 Ind 

App 223: 52 Mad 538: 117 Ind Cas 481 

(PC), Surya Roto Bahadur y. Secy, of 
State. 

('34) 21 AIR 1934 All 906 (907): 153 Ind 

Cas 691, Basdeo Sahi v. Man Sinph. 
(Removal of kankar is analogous to 
extracting of minerals — Therefore land- 
lord is owner of kankar and not tenant.) 

('12) 39 Cal 696 (703): 15 Ind Cas 219 

(221) (PC), Durpa Prasad Singh y. Brojo 
Nath. 

•(’10) 37 Cal 723 (730): 37 Ind App 136: 

6 I.C. 785 (787) (PC). Hart Narayan Singh 
V. Sri Ram Chakravarti. (33 Cal 54 re- 
versed.) 

(’17) 4 AIR 1917 Pat 477 (478): 42 Ind 

Cas 808 (DB). Ranjit Narayan Singh y. 
Motilal Marwari. (No express grant.) 

(’26) 13 AIR 1^ Pat 103 (109): 4 Pat 799: 

90 Ind Cas 513 (DB), Satya Niranjan 
Chakravarty y. Sushila Bala Dasi. 
tC28) 15 AIR 1928 Pat 482 (484): 8 Pat 

190: 112 I.C. 659 (DB). Mangobinda Sahu 
V. Satga Niranjan, (No express grant.) 

(’43) 30 AIR 1943 Pat 31 (31): 203 Ind 


As a general rule the grant of a lease, 
carry with it the right to minerals in 
the contrary.* The property, in the 

Cas 442 (DB). Pumendu Narain y. Naren- 
dra Nath. ('The right of a tenant to make 
bricks for his own domestic or agricul- 
tural purposes, i.e., for his own use on 
the tenure or holding cannot be question- 
ed. though it cannot be held that the 
making of bricks is a use of the surface 
to which the tenant is ordinarily entitled, 
unless the right is expressly excluded. A 
right of quarrying can of course be 
acquired by adverse possession. But unless 
the tenant has acquired by grant or by 
adverse possession a rl^t of ownership in 
the subsoil, the digging of earth for bricks 
to be taken away from the area of the 
tenure and to be disposed of to strangers 
is an appropriation of the corpiis of the 
grant which a tenant In India is not 
entitled to make.) 

(’36) 23 AIR 1936 Pat 111 (111): 160 Ind 
Cas 114, Has Behari y. Jagadish. (Lessee 
is however entitled to collect and remove 
lime-stone found on surface.) 

(*35) 22 AIR 1935 Pat 149 (151): 163 Ind 

Cas 169, Jyoti Prasad Singh y. Bengal Coal 
Co. Ltd. (Fisheries are not under-ground 
rights.) 

('ll) 38 Cal 845 (859): 12 Ind Cas 482 

(485) (DB), Jooti Prosad v. Lachipore Coal 
Co. 

(’28) 15 AIR 1928 PC 234 (237, 238): 55 

Ind App 320 : 56 Cal 1: 111 I.C. 345 (PC). 
Bejoy Singh v. Surendra Narayan. (l^essee 
excavating land for brick-making— Land- 
lord can obtain injunction against lessee to 
prevent him from making bricks.) 

(’06) 33 Cal 203 (215): 32 Ind App 185: 

8 Sar 908 (PC), Tituram Mukerjee v. 
Cohen. (A lessee under a jungleburl lease 
becomes entitled to the use and possession 
of the s\irface. The mineral rights remain 
in the owner.) 

t('31) 18 AIR 1931 PC 162 (163. 164): 58 
Ind App 228 : 59 Cal 80: 132 Ind Cas 610 
(PC), Bhupendra Narayan. 5inha v. 
Rajeshtoar Prosad. (The words "Chaya 
Hrad" (shades and -lakes) and "Daro bast 
Hakiik" (with all rii^ts) in a patnl grant 
do not pass subsoil rights.) 
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mines and minerals remains in the proprietor of the soil.^ A lessee therefore 
cannot work new mines in the land leased out to him.^ Where the right to 
minerals is, however, expressly granted to the lessee, the right to work mines 
is also impliedly granted thereby.* 

7. “Any other act which is destructive,*’ etc. — A tenant cannot alter 
the land in such a way as to permanently injure the interests of the landlord.^ 
The felling of timber, the pulling down or damaging of buildings, the working 
of mines and quarries, are all illustrations of acts which are destructive or 
permanently injurious to the leased property. An excavation of agricultural 
land for the purpose of making bricks will be injurious to the property and 
a tenant cannot make such excavations in the absence of a provision in the 
lease to that effect.^ Even if there is such a provision in the lease it has 
been held in the undermentioned case^ that the terms cannot be construed 
as giving the lessee a right to make such excavations as would cause the 
complete destruction of the property. But in the case noted below^® where a 
tenant having a permanent and heritable right at a fixed rent in a large tract 
of land, made a small excavation in an area of a few square feet for the 
purpose of making bricks, it was held that the act was not detrimental to the 
land and that the tenant’s right of enjoyment extended to making such ex- 
cavations. 


The construction of a well upon an agricultural holding is not a des- 
tructive or a permanently injurious act.* Nor is the use of an agricultural 
land temporarily for a theatrical company, where there are no crops on the 


{See (*12) 16 Ind Cas 441 (442) (DB) (Cal). 
AH Quader v. Jogendra Narain. (Patni 
lease — On construction held to have passed 
mineral rights to the lessee.)! 

(See aUo ('25) 12 AIR 1925 PC 42 ( 45): 
4 Pat 244 ; 52 Ind App 109: 86 Ind Cas 289 
(PC). Satya Niranjan v. Ram Lai. (Whe- 
ther grant ot putnl tenure includes grant 
of mineral rights is an open question.)) 
Also see Section 8, Note 10. 

The following cases are no longer good 
law: 

('07) 34 Cal 358 ( 365, 366): 11 Cal WN 527 
(DB), Megh Lai Panday v. Gtrdliari. 

(’07) 34 Cal 753 (784): 12 Cal WN 193 

(DB). Bro^onath Bose v. Durga Pershad. 
(’06) 33 Cal 511 (530): 10 Cal WN 738 

(DB), iS^vama Charan Nundy v. Abhiram 
Cosioamt. (Reversed on a different point 
In 36 Cal 1003.) 

2. (’35) 22 AIR 1635 Cal 368 (381): 62 Cal 
346: 159 Ind Cas 98 (DB). Raj Krishna 
Prasad v. Borabani Coal Concern Ltd. 

3. ('ll) 38 Cal 845 ( 859): 12 I.C. 482 ( 485) 
(DB), Jyoti Prosad v. Lachipore Coal Co. 
(Injunction restraining lessee from work- 
ing mines granted.) 

[See aUo COS) 2 Cal L Jour 20 ( 38) (DB). 
Mahomed Buktyar Shah v. Rani Dhoja- 
mont. (Case of maintenance grant — Prin- 
ciple under English law that a life-tenant 
is not entitled to open any new mines held 
equally applicable to life estates in India.) 
(•83 7 Bom 109 (116. 118). In re Purmanan- 
do# Jeewandas. (A leasee for years of a 
^hin has not In the alienee of express 
words, power to remove and sell the soil 
rand’ atosiM exe^t in the case of mines. 


quarries or pits open when he came in.)) 

4. (’25) 12 AIR 1925 PC 42 ( 44): 4 Pat 244; 
52 Ond App 109: 86 Ind Cas 269 (PC), Satya 
Niranjan v. Ram Lai Kaviraj. 

C06) 33 Cal 462 (472): 10 Cal WN 17 (DB). 
Ramessur Malta v. Rom Nath Bhatta- 
charjee. (The owner of the undergroimd 
rights will, however, be justified in doing 
such acts only as may be reasonably neces- 
sary for the above purposes.) 

SECTION 108. Cl (O) NOTE 7 

1. ('83) 9 Cal 609 (611); 12 Cal LR 300 (DB), 
Noyna Misser v. Rupifcun. 

1865 2 Suth WR 157 (158) (DB). Kadum- 
benee Dabee v. Nobeen Chitnder Adukh. 
(A ryot destroying land by making holes 
in it for providing earth for bricks, or 
allowing another to do so, renders himself 
liable for damages.) 

2. C72) 17 Suth WR 416 (417) (DB). Anund 
Coomar Mookerjee v. Bissonath Banerjee. 

3. (’05) 9 Cal WN 255 (257) (DB), Cirish 

Chandra Chando v. Strish Chandra. 

3a. (’24) 11 AIR 1924 Cal 56 (57): SO Cal 694: 
75 Ind Cas 55 (DB). Barada Prasad v. 
Bhupendra Nath. 

4. (’12) IS Oudh Cas 170 (175. 176): 13 Ind 

Cas 554 (556) (DB), Raghunandan Singh 
v. Jarao. 

(1864) 1864 Suth WR Gap No. Civ 279 
(279), Dheput Sinph v. Halal Khoory. 

(’92) 1892 All WN 103 (104). Muhammad 
Roza Khan v. DaUp. 

(’99) 21 All 386 (389): 1899 Ail WN 133 
(DB). Dharmraj Kuntcar v. Sumeeran. 
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land, destructive or injurious to the land.® A transfer by way of usufruc- 
tuary mortgage is also not an act which can be said to injure the property.^ 
An act cannot be said to be detrimental to the land unless it injures the 
land itself."^ 

i • ,v 

8 . Effect of breach of obligation. — A breach of the obligation under 
this clause does not necessarily entail a forfeiture of the lease. But the lessor 
would be entitled to claim damages for such breach^ or, in the case of a 
threatened breach, for an injunction restraining the tenant from committing 

such breach.2 He cannot on his own responsibility evict the tenant or induct 
any other person on the land.® 


*1 

Section 108 Clause (p). .4 

1 . Scope. — Under the English law, there is no prohibition against a 
tenant erecting permanent structures on the land which do not cause damage 
to the land but which really improve it.' This clause departs from the 
English law m this respect. A lessee cannot erect any permanent structiure 
on the land for non-agncultural purposes. The lessee of a building cannot 
even add a structure to it, for it might have wholly different effects from 
what was contemplated when the lease was given.® But where a house on 
the premises, not used for agricultural purposes, falls into disrepair, the 
tenant has been held entitled to rebuild and repair that portion.® 


The clause excepts buildings for ‘agricultural purposes’. Thus, a tenant 
erect a dwelling house on the land for the purpose of facilitating his 

agriculturist tenant can also erect a waUed enclosure 
on the land and build a cattle-shed, as they are for agriculturi purposes.® 

In the case of ‘agricultural’ leases to which the provisions of this Act 
are not applicable, it has been held that the EngUsh law should be applied as 
to the right of the tenant to erect buildings, and that a tenant with a perma- 
nent right of occupancy cannot be prevented from erecting permanent struc- 
tures on the land unless such an erection will cause permanent damage or 
mjury to the property,^ ujr 


5 . ('98) 20 All 469 (470): 1898 All WN 114, 
Yusuf Ali Khan v. Hiru, (Case under 
N.W.P. Rent Act.) 

6. (90) 12 All 419 (422, 425): 1890 All WN 
162 (FB), Madho Lai v. Sheo Prasad. 

7. (’90) 12 All 419 ( 422): 1890 All WN 162 
(FB), Madho Lai v. Sheo Prasad Misr. 

SECTION 108, Cl (O) NOTE 8 

1. (’83) 9 Cal 609 (610, 611): 12 Cal LR 300 
(DB), Noyna Missir v. Rupifcun. 

2. (’75) 23 Suth WR 298 (300) (DB), ToHni 
Chum Bose V. Ramjee Pal. (The act was 
held not to- be injurious •— No injunction 
granted.) 

(’40) 27 AIR 1940 Mad 32 (33): 186 Ind 

Cas 90 (DB), Doraifcannu Ammal v. Rama- 
stoami Mudaltor. (Lease of land for laying 
out flower garden — ^Lessee and his assignee 
building permanent structures — Mandatory 
injunction granted.) 

(’10) 6 Ind Cas 286 (286) (DB), Meera 
Mohideen Roiothan v. Dubosh Xodur. 
(Conversion of cultivable land into build- 
ing site restrained by injunction.) 

3. (’17) 4 AIR 1917 Pat 549 (550): 2 Pat L 

Jour 713: 42 Ind Cas 111 (DB), Kodir 


Bakhsh v. Sheo PersTiod. 

SECTION 108. CLAUSE (P)— NOTE 1 

1. Woodfall, Landlord and Teiuint, 22nd Edn., 
pages 777, 780. 

(’32) 19 AIR 1932 Mad 328 (336): 137 Ind 
Cas 487 (DB), Periyanan v. Govinda. 

la. (’82) 9 Cal LR 221 (223), Jaggannath 

Baisak v. Prosonno Coomar. 

(’94) 16 All 328 (330): -1894 All WN 99. 
Naunihal Bhagat v. Rameshar. 

2. (’27) .14 AIR 1927 Lah 225 (225): 100 1.0. 
834, Abdul Rahim v. Municipal Committee,. 
Delhi. 

3. (’88) 1888 All WN 125 (126), Naratn Prasad. 
V. Dammar. 

4. Section 76 of the Bengal Tenancy Act 
authorises occupancy tenants to buUd for 
agricultural purposes. 

5. (’88) 1888 Pun Re No. 122, page 332 (333)- 
(DB), Doetcandhi v. Ghviam. 

6. (’32) 19 AIR 1932 Mad 328 (336): 137 Ind. 
Cas 487 (DB), Perianan v. Govinda. 

7. (’01) 24 Bbd 65 (68, 69} (DB). Orr V. 

Mrithyunjaya Gurufekal. 


RIGHTS AND LIABILITIES OF LESSOR AND LESSEE [ $ 180 Cl (q) N 1 ] 1840/15 

Where the land is let for ‘building purposes’ this clause will not apply 
inaSsmuch as there must in such a case be deemed to be a covenant of the 

lessor, for such building.® 

Where a tenant erects a permanent structure on the land for non- 
agricultural purposes, the lessor cannot on that ground eject him; he can, 
however, claim that it should be demolished.® It has been held by the High 
Court of Patna^® that one of several lessors cannot enforce the obligation 
under this clause and ask for the demolition of the building erected, where 
the other co-lessors are not willing to enforce it. 

As to the applicability of the doctrine of acquiescence and the doctrine 
of expectation to those cases in which the lessee erects a permanent structure 
and the lessor abstains from interfering, see S. 51 Notes 22 to 25 clause (h) 
Note 4. 


Section 108 Clause (q). 

1. Scope. — This clause enacts the well settled rule that the tenant 
must, on the expiration or sooner determination of his tenancy, deliver up to 
his landlord possession of the demised property.^ The tenant cannot refuse 
to give up such possession on the ground that the landlord has no title,® unless 
subsequent to the lease there is an ouster of the landlord’s right by a para- 
mount title.® Nor can he refuse to give up possession on the ground that at 
some time during the period of his lease he was disturbed for a few days in 


[See also ('93) 16 Mad 407 (409) (DB). 
Ramanadhan y. Zamindar o1 Ramnad.] 

8. (‘35 ) 22 AIR 1935 All 1040 (1040): 159 Ind 
Cas 680 (DB), Ahmad Nazar Beg v. Brij 
JVandan. 

9. (’14) 1 AIR 1914 All 285 (287): 21 Ind 

Cas 967, Kehri Sin^h v. Httlosi. 

(*07) 17 Mad L Jour 197 (198) (DB). 

Appo Rao V. Venkatadri. (Obiter.) 

10. (’39) 26 AIR 1939 Pat 428 ( 430): 185 Ind 

Cas 284, Jadunandan Das v. Aft. Afaho. 

SECTION 108, CLAUSE (Q)— NOTE 1 

1. Woodfall, Landlord and Tenant, 22nd Edn., 
page 923. 

('98) 22 Bom 348 (353. 354) (DB), Bali- 
ramgiri v. Vasudev. 

t(‘37) 24 AIR 1937 Lah 121 (124): 173 Ind 
Cas 694, Abdul Qayum v. Mohammad Fazal 
Azim. 

(’21) 8 AIR 1921 Bom 93 (101), LaksHman 
Cowroji V. Ramii Antone. (The tenant of a 
several fishery must give up the fishing 
stakes on the termination of the tenancy, 
and he cannot claim to retain them on the 
ground that he has repaired them from 
time to time or even renewed them. Prima 
laeia the boundaries mentioned would 
Include every fixture within their limits at 
the creation of the tenancy.) 

(’86) 1886 Bom PJ 314, Sanfo v. Venkaji. 
(’ 26 ) 13 AIR 1926 Lah 371 (372): 94 Ind 

Cas 121, firm Jamita Mai Sant Ram v. 
Chand. 

; IS Mad L Jour 366 (369) (DB), 

isfOBola VUtit Usman Koya v. Chklria 
Mofcfcausa Akoth. 


|('17) 4 AIR 1917 Cal 219 (220): 37 Ind 

Cas 201 (DB), Parmananda Singh v. Syjou 
Singh. 

(•98) 1898 Pun Re No. 14. p. 25 (28) (DB). 
Abdul Kadir y. Nur-ud-din. (Upon the 
determination of a tenancy, it is the duty 
of the tenant not merely to relinquish 
possession of the premises but to restore 
possession thereof to the landlord and if 
such tenant has underlet the whole or any 
portion of the premises, he will be liable 
for a breach of the obligation if his sub- 
tenant refuses or neglects to give up 
possession when the term ends.) 

[See also (’31) 18 AIR 1931 Pat 268 (270): 
10 Pat 203: 131 Ind Cas 811 (DB), Rupan 
Singh v. Akhaj Singh. 

(’26) 13 AIR 1926 Cal 354 (355): 90 Ind 

Cas 114 (DB), Raj Kristo Chose v. Bata 
Kristo Chose.] 

2. (’71) 8 Bom HCRAC 175 (177) (DB), 

Vastidev Daji y. Babaji Ranu. 

(•12) 15 Ind Cas 844 (845) (DB) (Mad), 

Warayon Ncmbudri v. Aftthammad. 

(’28) 15 AIR 1928 Rang 162 (163): 120 Ind 
Cas 657 (DB), Q. A. Vertannes v. 

R. C, Robinson. 

t('2S) 12 AIR 1925 Oudh 694 (696): 89 LC. 
590, Afahonuxd Hussain & Sons v. Uberoi 
Co. Ltd. 

(’21) 8 AIR 1921 Bom 93 (100. 191), Laksh- 
man Gourrojl v. Ramji Antone. 

(’99) 1 Bom LR 491 (493) (DB). Lakshman 
y. Raghunath. 

3. (’05) 15 Mad L Jour 368 (369) (DB). 

Bankala Vttttt Usman Koya v, Chidria 
Mokkausa Akoth. 
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his possession,'* or on the ground that there is a covenant for renewal in Ms 
favour,® or on the ground that he has erected permanent structures on the 
land to the knowledge of the lessor and without interference by him,® imless 
the lessor is barred by the doctrine of equitable estoppel from c l a im ing 

possession.*^ 

The lessee is bound to put the lessor in possession of not only the land 
leased but also the crops on the land,*^® of any accessions made to the property! 
and of any encroachments made by the lessee which enure for the benefit of 
the lessor under clause (d).® ^ 

If the lessee fails to deliver possession on the determination of the 
lease, the lessor can sue him in ejectment.® But he cannot be ejected by force. 
If he is so ejected he can sue the lessor for the recovery of the possession 
under S. 9 of the Specific Relief Act.*® The lessor can also sue the lessee 


4. (’26) 13 AIR 1926 Lah 371 (372): 94 Ind 

Cas 121. Jamita Mai Sant Ram v. Gofcal 
Chand. 

[See also ('29) 16 AIR 1929 Oudh 286 (287): 
113 Ind Cas 734. Panehu v- Deputy Commr., 
Sultanpur. (Lease for 7 years — Lessee 
ejected after one year by previous lessee 
— Lessor ejer previous lessee after 6 

years of occCjlition — Lessee held could not 
claim extension of lease on ground that 
he did not enjoy possession of property for 
full period of lease.)] 

5. 1(’16) 3 AIR 1916 Mad 1224 (1224): 31 Ind 
Cas 919 (DB). Dt. Board of Tanjore v. 
Vythilinga Chetty. 

('37) 24 AIR 1937 All 328 (332): 169 Ind 
Cas 145 (DB). Sewak Ram v. Municipal 
Board, Meerut. 

ISee also ('18) 5 AIR 1918 Cal 391 (392): 
39 Ind Cas 137 (DB). Azimuddin Chau- 
dhury v. Peer Mahomed Bepari. (Option 
or covenant to obtain new settlement on 
expiry of the term of kabuliyat — Term and 
rent of new settlement uncertain— Tenant 
holding over can be ejected without notice 
to quit.)] 

«. ('99) 21 All 496 (502. 503): 26 Ind App 

58 (PC). Beni Ram v. Kundan Lai. 

('38) 25 AIR 1938 Pat 236 (237): ITS Ind 
Cas 463. Mt. Batulan v. fayid Mohamad. 
(Ramsden v. Dyson. (1865) LRIHL 129. 
followed.) 

7. *('99) 21 All 496 (502. 503): 26 Ind App 
58 (PC). Beni Ram v- Kundan Lai. 

7a. CIO) 5 Ind Cas 306 (307) (DB) (Cal). 
Akhil Chandra v. Surendra Nath. 
(NOTE. — This must be read subject to 
the provisions of els. (h) and (i).) 

8. (’25) 12 AIR 1925 Cal 1114 (1116): 87 
Ind Cas 630 (DB). Indu Bhusan Bose v. 
Atul Chandra Bisteas. 

S. (’10) 6 Ind Cas 701 (702) (DB) (Mad). 
Gandrapu Sinayya v. Koppineni Venkata- 
ratnam. 

tC17) 4 AIR 1917 Cal 21^ (220): 37 Ind 
Cas 201 (DB). Paramananda Singh v. 
Syiou Singh. ' r 

(See also ('25) 12 AIR 1925 Pat '17 (19): 


81 Ind Cas 535 (DB). Gita Prasad Singh 
V. Emperor. 1 

10. (’25) 12 AIR 1925 Sind 275 (278. 279): 

87 Ind Cas 1002. Secretary of State v. 
Dinshau) Navroji. 

t(’OS) 29 Bom 213 (216, 217): 7 Bom LR 
12 (DB), Rudrappa v. Narasing Roo. 
Also see S.105 Note 37 and S.116 Note 13. 

11. tC98 ) 22 Bom 348 (354) (DB), Baliram- 
giri v- Vosudeo- 

(’37) 24 AIR 1937 Lah 121 (124): 173 Ind 
Cas 694, Abdul Qayum v. Md. Fazal 

Azim. (If actual possession Is with an 
under-tenant, who at the determination 
of the tenancy holds over against the will 
of the tenant, the remedy of the landlord 
is to sue the tenant for damages, the 
measure of which is the rental value of 
the premises for the time he is kept out 
of possession, and the costs of the legal 
proceedings to oust the under-tenant.) 
(’26) 13 AIR 1926 Lah 371 (372): 94 

Iiid Cas 121, Firm Jamita Mai v. Gokal 

Chand. 

C77) 1877 Bom PJ 171 (171) (DB). 

Narayan v. Pande. 

(’32) 19 AIR 1932 Lah 275 (276): 13 Lah 
216: 138 Ind Cas 290 (DB). Narain Das 
V. Dharam Das. 

t('33 ) 20 AIR 1933 Lah 61 (64): 14 Lah 
.137: 142 Ind Cas 754 (DB). Sunder Singh 
v. Ram Saran Dos. (Tenant contuma- 
ciously holding over — Double rent by 
way of damages is 'proper^' - 
(’37 ) 24 AIR 1937 All 328 (333): 169 Ind 
Cas 145 (DB). Sewak Ram v. Municipal 
Board Meerut. (Lessor can obtain in- 
terest If -the lessee was responsible' for 
non-payment earlier.) 

. t('24) 11 AIR 1924 Cal 240 (242) : 50 Cal 
667 : 83 Ind Cas 757. Sundennull v. 

Ladhuram Kaluram. rJi .eye 

(’14) 1 AIR 1914 All 1 (2): 22 Ind Cas 
7. Munna Xial v.i'Buchchu Lot. ’• 

(’10) 6 ind 'Cas'TM ^769) (DB) (Blad). 
Ch^giah Thimma Naj/ahini. 

(1856) 105 RR 782 (786): 11 Ex 769: 26 
■ LT (o9) 260: 25 LJ Ex lOlr 4 'WR (^) 
293.' Wdfson’ V.- Ldne. 

AleJlfc 
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for damages for wrongful occupation, but not for rent.12 

^ lessee surrenders his tenancy by notice to the landlords, 
foUowed by delivery of possession to ‘one’ of them, the others cannot sue the 
tenant either for rent or for damages for use and occupation.*^ Nor is the 
lessee liable for rent or for use and occupation if he has offered to deliver 
possession but the lessor has refused to take it.*^ 

Where land is leased to several lessees jointly ‘all’ the lessees must 
vacate at the determination of the tenancy. If some of them alone vacate, this 
will not relieve them of liability so long as any one or some of them remains 
or remain in occupation.*® 

The clause is subject to a contract to the contrary. Where it is ex- 
pressly provided in the lease that the lessee need not deliver possssion at 

the expiry of the lease, he is not under any obligation to put the lessor in 
possession. 


In the undermentioned case^^ the lessee was to construct a cinema hall 
on the land demised and was entitled to be paid the price of it before he sur- 
rendered possession either on the expiry of the lease or at any other future 
time. It was held by their Lordships of the Judicial Committee that the lessee 
was entitled to remain in possession as tenant at the rent reserved by the 
lease until payment of the market price and could not be treated as trespasser 
liable to account for mesne-profits. 


2 . Special legislation: — Owing to the increase of population in the 
cities during the last Great War it was found necessary to give special pro- 
tection to the tenants against enhancement of rent and ejectment by the 
landlords and hence there had been emergency legislation during the war 
period, superseding the rights and liabilities under the Transfer of Property 
Act The emergency continues even after the Great War and with it the 
emergency legislation too. A few important cases decided under the emer- 


ISee also (’ll) 11 Ind Cas 270 (272) (DB) 
(All). J. D. Scott V. Jyotls Saroop.] 

The use of the expression “damages for 
use and occupation" In the following 
decisions does not appear to be correct 
in view of what has been stated in Note 
40 on S. 105: 

(’33 ) 20 AIR 1933 Lah 509 (SIO): 146 Ind 
Cas 843 (DB), Ubedvl Rahman v. Dorbon. 
(’37) 24 AIR 1937 Mad 478 (480): 171 Ind 
Cas 642. Ramiah v. Chinnafcaruppannan. 


Cas 570. Ram Gopol v. Parmeshri. 

14. (’37 ) 24 AIR 1937 Lah 121 (124, 125J: 
173 Ind Cas 694, Abdul Qayum v. Md 
Pazal Azim. 


15. (’36) 23 AIR 1936 Sind 213 (215): 30 Sind 
LR 135: 166 Ind Cas 677 (DB). Ramji 
V. Vosudev. (1840) 60 RR 779. Christy v. 
Tancred, followed.) 

16. ('86) 1886 Bom PJ 78 (DB), Shrimadaf- 
manand v. ShitHuaoant. 



^ “fe. (*77) 1877 Bom PJ 171 (171) (DB). Narayan 
V. Pande. 

•4 s'!-)' ’ 

'll AIR 1924 Lah 474 (475): 78 Ind 

a ea »3Na 

8 TP 119/2. 


17. (’45) 32 AIR 1945 PC 77 (79): 72 Ind 
App 72: ILR (1945) Mad 535: ILR (1945) 
Kar (PC) 197 : 221 Ind Cas 432 (PC). 
Sthiro^ulu v. Ranpanatham. 
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gency enactments have been given below by way of illustrations.^ 


SECTION 108 cl. (q) N 2 

Bombay Rent Restriction Act (XVI (161 
of 1939.) 

1. (’45) 32 A.I.R. 1945 Bom 237 (237): 219 I.C. 
72: I L R (1945) Bom 310 (F. B.) Mangal- 
das V. Govind Lai. [Bombay Rent Restrict 
lion Act (1939)— S. 11.— Suit for ejectment 
by landlord — sub-tenant has no right to 
join as party.] 

('44) 31 A. I. R. 1944 Bombay 181 (183. 
183); I L R (1944) Bom 361 (DB). Jsnulil v. 
Zuleikhabai. [Bom. Rant Restriction Act 
(1939) Land leased for business purposes — 
Provision for dwelling held only subsidiary 
and was restricted to lessee and his family 
— S. 11 held applicable to lease.) 

(’43) 30 A IR. 1943 Bom 141 (143): I L R 
(1943) Bom 480: 207 I. C. 300. PuruiTnchand 
V. Bombat/ Cloth. [Bom. Rent Restriction 
Act (1939) mere sub-letting does not justify 
ejectment.) 

Bombay Rents, Hotel Rates, and Lodging 
House Rates (Control) Act (VII (7) of 

1944.) 

(’45) 32 AIR 1945 Bom 137 (143): ILR 
(1945) Bom 82 (DB). Naonitlal v. Babu- 
rao (No. 2.) 

I Bom Rents, Hotel Rates and l^idging 
House Rates (Control) Act (VII [7] of 

1944) S. 14 — Collector on appeal under 
S. 14 reversing controller’s order and 
holding that controller ought to have 
issued certificate — Issuing of certificate by 
controller follows as necessary conclusion 
and is matter of administrative detail— 
Absence of provision in Act under which. 
Collector could direct controller to Issue 
certificate does not affect position.] 

Calcutta House Rent Control Order 

(im.) 

(’49) 26 AIR 1949 Cal S76 (578): ILR 
(1945) 2 Cal 585. Sarat Chandra v. Ushan- 
gini Dassi. 

[Calcutta House Rent Control Order 

(1943) Para 9 — Monthly tenancy — Secu- 
rity deposit kept with plaintiff for 
appropriation towards arrears of rent 
after vacant possession given on deter- 
mination of tenancy — Suit for eviction 

after notice to quit— Before suit plaintiff 
appropriating portion of deposit towards 
arrears of rent— Suit held liable to be 
dismissed.) 

('47> 34 AIR 1947 Cal 2Q6 (240): 227 Ind 
Cas 38. O. C. Ganptrii v. ftomalpat Sing^ 
(Calcutta House Rent Control Order 

(1943) Para 9A (I) — Permission by Con- 
troller-Default in paymmt of rent— Suit 
for ejectment on ground that house is 

required by Landlord for bis own use 

Suit pending when Para 9A (1) came into 
operation— Para 9(1) does not apply and 


permission of Rent Controller under Para 
9A (1) is not required — Decree for eject- 
ment can be passed under general Law.) 
(’46) 33 AIR 1946 Cal 81 (83): ILR (1946) 
1 Cal 176: 224 Ind Cas 364 (DB). Keshab 
Mitter v. Mrs. P. Chose. Calcutta House 
Rent Control Order (1943) Para 9(1) and 
(4) — Payment of rent must continue 
up-to-date of decree and merely 
up to filing of suit — Suit for 
ejectment find to order — No deposit with- 
in three months nor payment of each 
month before 15th of next month — Depo- 
sit in lump sum for one year subsequent 
to suit held. No compliance with Para 
9 (4) and tenant not protected from 
ejectment.) 

('44) 31 AIR 1944 Cal 72 (73): ILR (1944) 
1 Cal 690: 211 Ind Cas 445. Babulall v. 
Hariprosad. (Calcutta House Bent Control 
Order (1943) S9(l) Proviso— Proviso does 
not come into play until S. 9(1) has been 
invoked by the tenant— Hence in suit to 
eject tenant application by plaintiff 
landlord seeking to amend plaint by 
raising a case under '8. 9(1) proviso be- 
fore the defendant has invoked S. 9(1) 
is misconceived.) 

(’45) 49 Cal WN 647 (648), Radharani V. 
Sarat Kumar. 

[Calcutta House Rent Control Order 
(1943) Para 9 — Period of 3 months’ grace 
allowed under Para 9(4) will not assist 
a judgment debtor in default at the time 
of decree for possession.) 

(’44) 48 Cal WN 711 (711), Narendra v. 
Jugoi Kishore. 

(Calcutta House Rent Control Order 
(1943) — ^Paras 9. 9A — Tenant not paying 
rent as required by Para 9(4)— He is not 
entitled to benefit of para 9 and 9A.) 

Bengal House Rent Control Order (1942.> 
(’47) 34 AIR 1947 Cal 185: 226 Ind Cas 
S3, Tarafc Chandra v. Asoka Prosanna. 
(Case under Bengal House Rent Control 
Order (1942)) 

(’46) 83 AIR 1946 Cal 113 (115): ILR 
(1946) 1 Cal 211: 222 Ind Caa 3 (DB). 
Nandalat v. Suresh Chandra, 

[Bengal House Rent Control Order 
(1942) as amended in (1944) Para 10 (1) 
and (4)— Rent neither enhanced by eon^ 
tract nor settled by Rent Controller after 
1st December 1941— To claim protection 
under Para 10 payment of rent at rate 
payable before notice to quit la suffl- 
clent.) 

(’43) 80 AIR 1943 Cal 247 (250): ILR 
(1943) 2 Cal 272 : 208 Ind Cas 108 (DB), 
Klran Chandra v. ICaHdas Chatterji. 
[Bengal House Rent . Control Order (1942) 
Para 12 — District Judge in exercising 
powers under Para 12 does hot act as a 
Court.) 
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109. If the lessor transfers the property leased, or any part 

R hts of le o’ interest therein, the transferee, 

itramferee. in the absence of a contract to the contrary, shall possess 

rights, and, if thej lessee so elects, be subject to all 
liabilities of the lessor as to the property or part transferred so long as 
he is the owner of it ; but the lessor shall not, by reason only of such 
transfer, cease to be subject to any of the liabilities imposed upon him 
■by the lease, unless the lessee elects to treat the transferee as the person 
liable to him : 

Provided that the transferee is not entitled to arrears of rent due 
before the transfer, and that, if the lessee, not having reason to believe 
that such transfer has been made, pays rent to the lessor, the lessee shall 
not be liable to pay such rent over again to the transferee. 

The lessor, the transferee and the lessee may determine what 
proportion of the premium or rent reserved by the lease is payable in 
respect of the part so transferred, and, in case they disagree, such determi- 
nation may be made by any Court having jurisdiction to entertain a suit 
for the possession of the property leased. 


Sytwpsis 


1 . Analogous law. 

■ 2 . Scope of the section. 

*' Transfers the propety. ” 

4 . “ The propert>’ ieas^ or any part thereof 
or any p^t of the interest therein ’’ 

* 5 . " All the rights .... of the lessor as to 
the property or part transferred. ” 


6 . “ If the lessee so elects, be subject to all 

the liabilities. " 

7 . Notice. 

8 . Rent paid in advance. Sec Notes on S. 50 . 

9 . Arrears of rent. 

10. Apportionment of rent. 


TOPIC INDICATOR 


Protection of lessee as regards bona fide payments. See Note 7. 

Rights of the lessor's transferee. See Note 5. 

Right of part transfetree to eject tenant. See Note 5 . 

Severance of the reversion. See Note 4. 

Transfers by operation of law — Section, whether applies. See Note 2. 

Analogous law. — The section may be compared with sections 140, 141, 
J42 and 151 of the Law of Property Act, 1925 (15 Geo. V, C. 20). Provisions similar 
to the second paragraph of the section have been enacted in the various local Tenancy 
-Acts.^ 

2. Scope of the section. — The general principle is that rights and liabilities 
attached to property i. c., arising out oj the possession and conlral of property 
will pass with the property.' Qut in jus dominiumve alterius succedit jure ejus uli 
4 ebet.^ Thus, the transferee of the wreck of a vessel which was sunk by accident in 
a public navigable river would be under same duty as the transferor himself, to take 
precautions to prevent injury to other vessels by their striking against it.^ 

On the other hand, the genera! rule as to rights and liabilities, tiot attached 
Jo property but arising out of some personal relationship of the transferor, whether 
contractual or otherwise, with third parties, is that a person can transfer his rights but 


Section 109 — Note i 

I. See S. 72 of the Bengal Tenancy Act (1885) 
and S. 270 of the Agra Tenancy Act 

(in of 192^). 

Section 109— Note 2 

1. Broom, A SeUction of Legal Maxims, lOib 


Edition, 1959, Pages 306, 308. 

2. Broom, A Selection of Legal Maxims, loth 
Edition, 1939, Pages 306, 308. 

3 - (1854) 156 E R 463 (467) : 10 Ex 
312 : 2 C L R 1215 : 23 L J Ex 317 : 2 
W R (Eng) 624, White v. Crisp. 

3 T. P. 116 
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not liis obligations.^^ If the obligations are inseparable from the rights he cannot 
transfer even his rights. " A man cannot assign, ” said Innes, J., in Cherukotnen 
V. Ismala,^ " obligations (i. e., cannot substitute some one else as the performer or 
his duties)' without the consent or authority of those to whom the duties are owing 
and whereas, in the present case, rights are co-existent with and inseparable from obli- 
gations, so that the assignment of the one cannot be effected without the assignment. 
of the other, there can be no valid transfer of rights without the consent and authority 
of those interested in the performance of the obligations. ” 

This is the principle on which this section is based. The rights and liabi- 
lities referred to arise out of the contractual relationship of the transferor with his* 
lessee, and the section provides that the rights of the transferor as to the property will. 
pass‘“ but not the liabilities unless the lessee elects to hold the transferee liable. 

Under the English law, however, transfers of leased property have beem 
regarded as an exception to the principle last mentioned, in that such a transfer passes- 
to the transferee all the rights and liabilities of the transferor with reference to the- 
subject matter of the lease.® 

This section, in terms, does not apply to transfers by operation of law.® 
But the principle underlying it is applicable to such cases. ^ 

The section does not, by virtue of the provisions of S. 117, apply to a. 
transfer of property which has been leased out for agricultural purposes. But even 
in such cases, the principle underlying the section is applicable.® 


3a. Holland, jurisprudence, < 5 th Edo., Page 373. 

4. (’72-73) 6 Mad HCR 145 (J 5 i) (b)B), 

{See also ('14) i AIR 1914 Low Bui 200 
(201) : 7 Low Bur Rul 95 : 22 Ind Cas 
940, Dickman Bros. & Co. Ltd. v. Sulaiman 
Hajee Bros. & Co. (Benefit of contract is, 

> but burden is not, assignable by one party 
without consent of the other.)} 

4a. (’13) 19 Ind Cas 865 (867) (DB), 

( Cal), Peary Lai v. Madhoji jiban. 

('91) 4 CPLR 61 (61), Narayan Das v. 
Parasram. (Transferee from lessor gets all 
the rights of the lessor unless there is some 
express stipulation contrary thereto.) 

('87) 14 Cal 176 (183), Kristo Nath v. T. P. 
Brown. (Right of re-entry reserved to lessor ^ 
can pass to the transferee.) 

(’23) 10 AIR 1923 Cal 189 (191) : 50 Cal 
146: 71 Ind Cas 327 (DB), Rajendra v. 
Abu Naseer. 

(’26) 13 AIR 192(5 Nag 495 ( 495 ) : 9 ^ Ind 
Cas 961, Narsingdas Laxmi Narayan v. 
Sheikh Hussain. 

(’20) 54 Ind Cas 569 (570) (DB) (All), 
Kudai Khan v. Jagat Narain. (If a proprie- 
tor transfers his proprietary rights to a 
thekadar, the latter becomes the tenant’s 
landlord and has the power to eject tlie te- 
nant unless the proprietor has reserved such 
power to himself.) 

5. Holland, Jurisprudence, 6th Edn., ps. 273, 
274 - 

See sections 141 and 142 of the Law of Pro- 
perty Act, 1925 (15 Geo. V, C. 20.) 

+ (1820) 106 ER 706 (707) : 3 B & Aid 392 : 
21 RR 516, Cambell v. Lewis. (Covenant 
for quiet enjoyment is a covenant running 
with the land.) 

(1906) 75 LJKB 149 (250) : (1906) I KB 
155 : 94 LT 17 : 54 W R (Eng) 379 : 22 
TLR.217, Williams v. Gabriel. (Do.) 

(1815) 128 E R 1020 (1022) : 6 Taunt 224 : 


2 Marsh i : 16 R R 605, Collison v. Lettsone.. 
{See also (1904) 73 LJKB 97 (100): 
(1904) I K B 362 : 90 L T 78 : 20 TLR- 
109, Stuart V. Joy. (Even after, assignment,, 
the covenant running with the reversion* 
remains binding on the lessor.) 

(1905) 74 LJ Ch 555 (563) : (1905) 2 Ch 
257 ’ (279) ; 54 W R (Eng) 7 : 93 L T 
257: 21 TLR 582, Woodm v. Clifton. 

(1900) 69 LJQB 904 (906) : (1900) 2- 
QB 609 (614) : 48 W R (Eng) 642 : 83- 
L T 64, Cohen v. Pannat^ 

6. See Section 2 clause (d). 

7. (’43) 30 air 1943 Cal 160 (262) : 
ILR (1942) 2 Cal 346 : 204 Ind 349 ^' 
(DB),. Pashupati v. Durjodhani fA person. 
who becomes entitled to the possession of 
property either by contract or by operatiott- 
of law, becomes landlord of the tenants of 
that property and by virtue of his right to- 
leases is entitled to collect rents & profits- 
of that property.] 

(’26) 13 AIR 1926 Nag 495 (495) : 9^ I* C- 
961, Narsingdas Laxmi Narayan V. Shetkb 
Hussain. 

(’So) 5 Cal 902 (906) ; 6 Cal L R 42r 
(ra), Is war Chunder v. Ram Krishna. (No- 
distinction between cases where a tenure is- 
sold privately and those where it is sold by- 
public auction.) 

(’83) 12 Cal L Rep 479 (483) (DB), Raisud- 
din Chowdhry v. Kbody Newaz. (A mort- 
gagee who has foreclosed his mortga^ is- 
not entitled to rent from a tenant of tlie- 
property from the date of the foreclosure, but- 
from the date on which he has perfected bis 
title and the tenant has notice of his having 
done so.) . 

+ ('23) 10 AIR 1923 Nag 91 (92) : 82 Inf 
Cas 616, Daulat v. Sardar Stngh. 

8. (’06) 29 Mad 29 (35, 36) (DB), App^ 

Rao V. Prattipati Ramayya. 

* 
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This section may be compared with S. 37 . The latter deals with transfers 
of ^ kindsi of property and is not limited, as this section is, to transfers of property 
which has been leased. Further, it deals with the performance by a third person of 
obligations relating to the property transferred, on a severance of such property into 
several shares, and not, as this section does, widi the performance by the transferor or 
his transferee of obligations relating to the property. 

3 . "Transfers the property." — As to what is "transfer of property" 
the meaning of this Act, see generally Notes on S. 5 . 

An agreement to transfer property is not a " transfer of pr<^erty " and the 
contractee has no right to the property until the transfer is actually effected, and can- 
not claim the benefit of this section.^ 

The section assumes that there has been a valid transfer of property.^ 

4. " The property leased or any part 'thereof of any pare of the interest 
therein. ** — It is not necessary for the section to apply that the entire property 
leased should have been transferred. The transfer may be of a part of such property 
of a part of the lessor’s interest in such property. Thus, the section will apply to a 
transfer of two acres out of ten acres of leased property, or to a mortgage of the 
leased property^ or even to a lease of the reversion. ^ 

Illustrations. 


(1) A, the owner of property leases the property to B, and thereafter usufructuarily 

mortgages it to c. a cannot after the mortgage accept any surrender from 
the lessee or enforce a forfeiture clause against him ; for, such right will 
pass to c.® 

(2) a, the owner of property, executes a lease thereof to b, and subsequently, 

before the expiry of such lease, executes another lease of the same property 
in favour of c. a cannot, after the date of the second lease, give b any 
notice to quit^ or recover any rent due after the date of the second lease 
from B.® c will be entitled to those rights. 


Section io<>-“Note 3 

1. See also (X838) 132 E R ii83 (1x85) : 5 
Bing N C 477 : 7 Scott 494 : 2 Am 70 : 
8 LJCP 299, Hartshorue v. Watson. 

('09) 4 Ind Cas 47 * (472) (DB) (Call), 

Jarraw Kumari v. Hanifuddin Akundu. 
{Held, Sarbakari Pattah did not create any 
interest in the land ; therefore its holder was 
not a transferee.) 

2. ('22) 9 AIR 1922 All 45 (4<>) (DB), 
JiSan TamboU v. Namko. 

Section 109 — Note 4 

1. t('27) 14 air 1927 Lah 188 (189) : 100 

Ind Cas 672, Tirkha Ram Chunilal v. 
Maman. 

{See also (1843) *2 LJQB 333 (335) : 
1 Dowl & L 213 : 67 R R 853, Burrowes 
V. Gradin."} 

2. (’19) 6 AIR 1919 Lab 31 (32) : * Lab 
241 : 53 Ind Cas 865, Parbbu Ram v. Tek 
Chand. 

3. ('30) 17 AIR 1930 Bom 329 (330) : 

Ind Cas 689 (DB), Havu v. Ganapatt. 

(Surrender.) . ^ , v ^ 

(’36) 23 AIR 1936 Mad 116 (117): 160 
lad Cas 330, Vamana Pat v. Venkaiu Naiku. 

(Forfeiture.) 

•tCa?) 14 AIR 1927 Bom i45 (*48) : 100 
lod Cas 1933 (DB), Barforii v. Sbrtpat- 
ptasadji. (Mortgagee in possession can deter- 
Ifnsc Without consent of the inort- 

SMor.) 

Alio see S. in, Notes 8 and 19. 


4. (’03) 90 L T 89 (90) ; 52 W R (Eng) 
Dig 84, Wordsley Brewery Co. v, Halford. 

5. t(’o8) 30 All 3(39 (371) : 5 AH L Joui 
423 (DB), Ram Anant Ssn^h v. Shankat 
Singh. 

(1853) 175 E R 566 (567) ; 3 Car & Kii 
307, Harmer v. Bean. 

*(’22) 9 AIR 1922 Cal 412 (415, 416) : 49 
Cas 495 : 67 Ind Cas 108 (DB), fabar Lai 
V. Bhupendra Nath. (Landlord can carve out 
a new tenancy from his reversion but not 
so as to prejudice the prior tenancy.) 

('04) 8 Cal W N 438 (441), Ram Kanai v. 
Fakir Chand. (An intermediary holder bet- 
ween a landlord and tenant — He is a trans- 
feree of the landlord so far as the right to 
collect rent from the tenant is concerned — 
Per Mitra, J.) 

{See (’23) 10 AIR 1923 Cal 189 (190, 
191) : 50 Cal 146 : 71 Ind Cas 327 (DB). 
Rajendra v. Abu Nasser. (Bengal Patni 
Regulations — Patni over patni cannot be 
created. 9 Cal W N 756 not approved.)} 
{See also (’26) 13 AIR 1926 Nag 495 

(495) : 96 Ind Cas 961, Narsingdas Laxmi 
Narayan v. Sheikh Hussain. (Lessee of tran- 
sferee landlord is not liable to pay rent if 
he does not get peaceful possession from 
the lessee of the transferor landlord.)} 

Also see S. 108 (1), Note 10. 

{But see ('23) 10 AIR 1923 Cal 368 (369) : 
76 Ind Cas 252 (DB), Sangsar Alt v. 

fagannath Pal. (Case under Bengal Tenancy 
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5. “ All the rights of the lessor as to the property or part 

transferred. ” — The transferee under this section gets all the rights of the transferor 
to the property or part transferred. Thus, where the entire property is transferied 
the transferee can sue to eject the tenant on the basis that the tenancy has terminated^ 
or on the basis of a forfeiture for breach of condition"^ which, as has been seen in 
Note 5 on S. lo is a equality annexed to the estate. He can also continue the suit 
instituted by the lessor in connection with the property leased.-’’ 

Where part of the property is transferred the transferee gets all the rights 
of the transferor as to the part trnasferred. So far as the right of ejectment is cori- 
cerned, the lessor himself has no right to sue to eject his tenant from a part of his 
holding* and consequently this section would not enable the transferee of a part to 
eject the tenant from such part. But under the general law, independent of this 
section, an assignment of a part of a holding effects a severance of Ae holding and 
entitles the transferee to eject the tenant from the land covered by the assignment.® 
A right under a covenant running with the land is one " as to the property ” transferred 
and will therefore pass to the transferee under this section.® A privity of estate arises 
in such cases between the lessee and the lessor’s assignee, even though there is no 
contract between them." A covenant to pay rent* or to repair® is one running with 
the land and the assignee is therefore entitled to enforce such right. Wliere in a 
lease of certain premises the lessee covenanted, inter alia, that S should not be con- 
cerned in the conduct of the business carried on on the demised premises, and there was 
a clause for re-entry and determination of the lease on breach of covenant, it was 


Act — It would introduce confusion into the 
administration of the Act to say that if a 
holding be leased by the landlord first to 
one raiyat and then to another, the second 
raiyat would be entitled to collect the rent 
payable by the first.)] 

Section 109 — Note 5 

1. ('37) 24 AIR 1937 Mad 91 (91) : i68 
Ind Cas 462, Shanmuga v. Katidasamt. 
(Tenant holding over.) 

(’19) 6 AIR 1919 Mad 1186 (1187) : 43 Ind 
Cas 210 (DB), Matnrram V. l^lhnasamt. 
('All the rights' in $. 109 include right 
to eject previous lessee.) 

2. (’18) 5 AIR 1918 Bom 79 (79) : 43 Bom 
28 : 47 Ind Cas 198 (DB), Vishveshvar v. 
Mahableshvar. (Transferee can enforce for 
feiture though breach occurred before trans 
fer.) 

3. (’69) 12 Suth W R 122 (125) (DB), 
Wilson V. Government. 

(i<S94) 83 E R 743 : 3 Lev 387 : 1 Salk 24^, 
S-martle v. Williams. 

A. (’20) 7 AIR 1920 Mad 838 (840) : 42 
Mad 603 : 31 Ind Cas 286 (FB), Kannyan 
V. Alirutti. (Sheshagiri Ayyar, J., dissent- 
ing.) 

-5. *('20) 7 AIR 1920 Mad 838 (841) : 42 
Mad ^3 : 51 Ind Cas 286 (FB), Kannyan 
v. Alikutti. 

(’15) 2 AIR 1915 Mad 813 (814) : 38 Mad 
443:20 Ind Cas 930 (DB), Korapalu v. 
Narayana. 

[But see (’80) 3 Cal 902 (903) : 6 Cul L R 
421 (FB), Iswar Chunder v. Ram Krishna. 
(Assignment does not necessarily effect sever- 
ance of tenant.)] 

(’36) 23 A I R 1936 Bom 88 <91. 94) : 
60 Bom 394: x6i Ind Cas 37 (DB), Abdul 
Rehman v. Phiroze Curs€t}i. (On assigment 
only rights running with the land pass.) 

7. (1587) 76 ER 676 (677. 679) • 3 Co 


Rep 226 : Moore (KB) 351, Walker's Case. 

(1857) 156 E R 1430 (1435) : I H & N 
8x7 : 26 L J Ex 117 : 28 L T (os) 231 : 

5 W R (Eng) 351 : 108 R R 842, Mariya 
V. Williams. 

8. (‘43) 30 AIR 1943 Cal 160 (162) ; ILR 
(1942) 2 Cal 346: 204 Ind Cas 349 (DB) 
Pashupati v. Durfodhan [Transferee by ope- 
ration of law.] 

+ (’36) 23 AIR 1936 Bom 88 (91, 94) : 60 
Bom 394 : 161 Ind Cas 57 (DB), jibdul 
Rehman v. Phiroze Cursetji. 

(•70) 14 Suth W R 83 (83) (DB), Gour 
Singh V. Hubeel Hossein. (Assignment by 
landlord — His lessee cannot put an end to 
the obligation to pay rent, if, after becoming 
aware of the arrangement, he made no objec- 
tion.) 

(’94) 1894 Bom J 76 (DB), Gopind v. 
Vaikunt. (Payment of rent to assignee dis- 
charges lessee.) 

(1902) ib2 E R 490 (492) : 2 East 575: 

6 R R 3 II, Stevenson v. Latnbard. (An 
action of covenant lies against the assigr>ec 
of a lessee for a part of the rent due after 
assignment.) 

ISee also (’01) 3 Bom L R 679 (680) (DB), 
Ramchandra v. Shaikh Hussan. (Lessor can- 
not accept surrender effected by tlie lessee 
with notice of the transfer.) 

(■30) 17 AIR 1930 All 103 (105) : 124 Ind 
Cas 32, Nathu v. Ganpat Singh. (Tenant 
of exproprietary holding cannot evade pay- 
ment of rent to assignee of person with 
whom he enters into an agreement to pay 
rent. ) ] 

9. (18x8) 20 R R 3^ (372) : 2 Burn A 
Aid 105 : 20 R R 368, Twynaut v, Ptekard. 

9a. (1493) X Ch 225 (1943) 2 A|1 ER 27** • 
6x T L R 314 Lewin v. Americtur & Colo- 
nieal Distributors Ltd. 
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hsld that the covenant was one running with the land as touching and concerning 
the thing demised and the assignee of the reversion was entitled to enforce it against 
the assignee of the lessee.^*' 

A purely personal right of the lessor against the lessee under a contract can- 
not be said to be a right " as to the property" and therefore will not pass to the 
transferee.*® 


As to covenants running with the land, see Notes on section 40. 

6. " If the lessee so elects, be subject to all the liabilities. ” — An 

assignee of property will under this section, be subject to the liabilities of the trans- 
feror as to the property only if the lessee so elects it- This is in accordance with the 
principle referred to in Note 2 that a man cannot assign his obligations without the 
consent or authority of those to whom the duties are owing. 

But once the lessee does make his election in would be final. He cannot 
thereafter turn round and charge the original lessor in respect of his liabilities.' 

7 Notice. It is not incumbent either on the transferor or on the transferee 

to give the lessee notice of the tranfer. The section provides no penalty lor want 
of such notice except the loss of rent which might be paid by the lessee to the origina 
lessor in ignorance of the transfer.' But where the lessee knows that his original 
lessor has transferred his interests to another his paying rent to the original lessor is 
not valid. It is immaterial from whom the lessee receives such notice. The essential 
thing is that the transfer is brought to his knowledge.^ 

No attornment is necessary under this Act.' In the undermentioned case,* 
decided before the Act, it was held that attornment was necessary. 


8. Rent paid in advance.—Sec Notes on Section 50. 

9 Arrears of rent.— A transferee is not entitled to arrears of rent due 
before the date of the transfer. Under the English law rent in arrears is no part of 
the reversion but is a mere chose in action and therefore does not pass with H'e 
fer of the reversion.' But such may be specifically contracted to be transferred to Ac 
assignee and in such a case the latter would be entitled to it not, however, by virtue 
of the transfer of the property, but by virtue of the coolracl.^ In the undermentioned 
case' A transferred to B his property " together with the arrears of past years due 
by the tenants of such property. It was held that the words arre"S ot past years 
due " did not pass to the purchases decree for arrears of rent held by the vendors. 

10 Apportionment of rent.— The lessor cannot by his transfer increase 
the burden of the obligations of the lessee under his lease. An apportionment of the 
rent made by the lessor and his transferee without the consent of the lessee is, accord- 
ing to the English law, not binding on the lat ter.' In the absence of su ch consen t, 


10. See (1802) 102 E R 49 (49a) : a East 
575; 6 R R 511, Stevenson v. Lambard. 
(1887) 57 L T 527 (530) : 36 W R (Eug) 

Dig III, Gower v. ?ost Master General. 
(Covenant to pay collateral sum of money 
^•Covenant not ruoniog with the land — 
Assignee not liable to be charged.) 

Section 109 — Note C 

1. (’34) 21 AIR 1934 658 (662) : 152 

Ind Cas 201, Iswara v. Ramappa. 

Section 109 — Note 7 

I. t( a3) 10 AIR 1923 Lah 389 (389) : 72 
Ind Cas 86, Bhola P^ath v. Supper. 

(’98) 1898 Bom P J 383 (DB). Antajs v. 
Sakhya. (The lessM shall not be liable to 
pay rent over again to the transferee. ) 
(1864) 1864 Suth W R F B 3 o (31) (FB). 

Attapyee Mowlah v. Sukhawut Ally. (Do.) 
a. ^(*15) 19 Ind Cas 865 (868) (DB> 
(CU), Peary Lai V. Madhoji Jiban. 

(•93) 7 Cal W N 454 (456) (DB). Nobm 
Clumdra v. Surrendra Nath. (Case under 


Bengal Tenancy Act (1883), S. 72.) 

('12) 14 Ind Cas 801 (802) (Low Bur). 
Subramanian Chetty v. Mg. Po Thet. 

3. ('39) 26 AIR 1939 Lah 49 (50) ; 182 
Ind Os 333, Daulat Ram v. Haveli Shah. 

4. (’70) 13 Suth W R 228 (229) (DB), 
Ram tail v. Chunder Bailee Debea. 

Section 109 — Note 9 

r. (1841) 151 E R 1086 (1086) : 8 M & 
W 379 : 10 L J Ex 304 ; 9 Dowl P C 770 ; 
58 R R 744, Sharp V. Key. 

2. (’73) 7NWPHCR88 (91) (DB), 
Balam Das v. Dwarka Das. 

3. (’75) 7 N W P H C R 88 (91) (DB). 
Balam Das v. Dwarka Das. 

Section 109 — Note 10 

I. +(1822) 106 E R 1411 (1414) : 5 B & 
Aid 876 ; I Dowl & Ry 291 ; 24 R R 601, 
Bliss V. Collins. 

(1882) 52 L J Q B 340 (342) ; 10 Q B D 
48 (51) : 31 W R (Eng) 506: 47 L T 
657, Swansea Corporation v. Thomas. 
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it can be done only through Court. This view was followed in this country also 
before the Act was passed. =* The last paragraph of the section has given legislative 
effect to this view. 

Where the lessor, the transferee and the lessee have agreed as to the amount 
of rent payable to the transferee, the lessor or the transferee can sue for the rent 
payable to him without impleadig the other.® 

Although there is no express provision in the Act for apportionment of rent 
payable by the assignee of a portion of the land from the lessee, the principle of appor- 
tionment of rent contained in the last paragraph of this section can be applied in such 

a case.^ 


110. Where the time limited by a lease of immovable property 

Exclusion of day expressed as commencing from a particular day, in 
on which com- Computing that time such day shall be excluded, VCTiere 
mences. Commencement is named, the time so limited 

begins from the making of the lease. 

Where the time so limited is a year or a number of years, in the 
absence of an express agreement to the contrary, the lease 
fw shall last during the whole anniversary of the day from 

which such time commences. 

Where the time so limited is expressed to be terminable before 
its expiration, and the lease omits to mention at whose op- 
Option to deter jg 5 q terminable, the lessee, and not the lessor, sh^l 

mine lease. . * . 

have such option. 


Synopsis 


la. Oral lease — Applicability of the section. 

1. Commencement of lease. 

2 . " Particular day. '* 

la. Oral lease — Applicability of the section. — ^In the undermentioned 
case,^ Rau, J., of the Calcutta High Court expressed the view that this section applied 
whether the lease was a written or oral one. But in the same case, Mukherjea, J., 
expressed a contrary view, viz., that the section only applied to written leases. The 
view expressed by Rau, J., has been approved in a later decision of the same High 
Court.® But where the oral lease is invalid as being for a period exceeding one year 
and a tenancy from month to month is held to arise by implication under S. io6, tlie 
invalid oral lease cannot be relied upon for saying that the time limited by the lease 
was expressed as commencing from a particular day.® 


3. Second paragraph. 

4. Third paragraph. 


2. ('72) 18 Suth W R 508 (509) (DB), 
Tara Monee v. Vhuchanun. 

'(’So) 5 Cal 902 {905) : 6 Cal L R 421 (F13), 
Iswar Chunder v. Ratn Krishna. 

3. (’42) 29 AIR 1942 Pat 120 (126) : 196 
Ind Cas 837 (DB), Bhudeb Chandra v. 
Bhikshakar Pattanaik. 

4. (’44) 31 air 1944 Pat 129 (133, 134) : 

214 ind Cas 84 (DB), M^habilata Debi 
V. Butto Kristo Koy. (A transferee of a 
specific portion of a leasehold holding is 
not liable for the entire rent but only that 
portion of the rent which could be appor- 
tioned to the area in his exclusive posses* 
tsion.) 


Section 1x0— Note la 

1. ('44) 31 AIR 1944 Cal 84 (85, 87) : 211 
Ind Cas 503 (DB), Calcutta Landing and 
Shipping Co., Ltd. v. Victor Oil Co., Ltd. 
(Per Rau, J. : — ^The word ' ^pressed’ does 
not necessarily imply expression in writing 
and therefore, it means * etpressed ’ cither 
in the registered instrument or in the oral 
agreement by which the lease is made.) 

2. (’46) 33 AIR 1946 Cal 460 (461) ' 223 
Ind Os 466 Kedtar Nath v. Ramendra Nath. 

(■47) 34 AIR 1947 Cal 351 (352) Ram 
Mohan v. LaJit Chandra 
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1. Commencement of lease. — The first paragraph of the section deals \\ ith 
4 he date of commencement of a lease. The word " from ” as a general rule excludes 
"the day from which the time is to be reckoned except where the context requires a 
contrary rule to be adopted.^ This general rule is applicable whenever time is to be 
computed from a day specified, whedier sudi time is fixed for the performance of a 
contract or is prescribed by law for the doing of an act or for the institution of pro- 
ceedings in a Court of law. This principle is found embodied in S. 9 of the General 
■Clauses Act, 1897, and S. 12 of the Limitation Act, 1908. Section 9, sub-s. (i) of 
the General Clauses Act runs as follows : 

” In any Central Act or Regulation made after the commencement of this 
Act, it shall be sufficient, for the purpose of excluding the first in a series of 
days or any other period of time, to use the word " from, and, for the pur- 
pose of including the last in a series of days or any other period of time, to 
use the word * to ” 

And section 12, sub-s. (i) of the Limitation Act runs as follows : 

” In computing the period of limitation prescribed for any suit, appeal 01 
application, the day from which such period is to be reckoned shall be 
excluded. " 

The first sentence of the first paragraph of this section is an application of 
4 he said general principle to contracts of lease. It contemplates that a time or period 
:should be limited by the lease'"’ and the period must be expressed to commence ” from ' 
-a particular date. When both these conditions are satisfied the rule of interpretation 
-laid down in the paragraph applies''^ and in computing the period that day is to be 
<^cluded.^ Where a lease of certain premises dated 29th June 1921 was expressed 
<to be “from ist June 1921 for the term of four years” it was accordingly held by 
their Lordships of the Privy Council that the ist June should be excluded in computing 
-the period of four years.® Where a lease deed-demised certain premises ” for the 
term of, five years computed from the first day of December 1924, ” it was held that 
^e word “computed” must be regarded as having the same meaning as the word 
“ beginning ” and that the lease must be regarded, for the purposes of the first para- 
graph of the section, as a lease expressed to begin " from ” a certain day.^ A lease 
expressed to be " from henceforth ‘ is a lease from the day of its execution.*^ 

WTiere no day of commencement is named in the lease, the section provides 
•that the time limited begins from the making of the leased* and this principal has been 

month to montli. ... Neither para i nor 
para 2 of this section applies.} 

See also cases under F. N. (9) 

2 - (’44) 31 air 1944 Cal 84 (88) : 211 
Ind Cas 503 (DB), Calcutta Landing tnd 
Shipping Co., Ltd. v. Victor Oil Co., Ltd. 
('37) 24 AIR 1937 Nag 139 (140) : I L R 
{1937) Nag 214 : 170 Ind Cas 790, Sheikh 
Nuroo V. Meghraj Ramkaran. 

(■34) 21 AIR 1934 Cal 837 (837) : 153 Ind 
Cas 673, Susil Chunder v. Birendrajit Shah. 
(AIR 1932 P C 279 : 60 Cal 380 : 59 Ind 
App 414 (PC followed.) 

3. *('32) 19 AIR 1932 P C 279 (280) : 60 
Cal 380 : 59 Ind App 414 : 141 Ind Cas 
514 (PC), Benoy Kris). >na Das v. Salsicciont. 

4- (’38) 42 Cal W N 1115 (1119), Charu 
Chandra v. Bankim Chandra. 

5. (1610) 79 E R 222 (222) : Cro Jac 258, 
Llewellny v. Williams. 

52. ( 49) 36 AIR 1949 Ajmer. 38 (39) 

Sunder Singh v. Arjun Singh. [Where no 
day of commencement is specified in the 
lease, the day on which the lease is made 
cannot be excluded.} 


Section 110— Note i 

I. Wharton, Law Lexicon, 14th Edn., 1938 
sub voce ' from. ' 

■{See also (’44) 31 AIR 1944 Cal 84 (86) ; 
211 Ind C^ 303 (DB), Calcutta Lauding 
and Shipping Co., Ltd. v. Victor Oil Co., 
Ltd. (Per Rau, J. : — {Obiter) The rule laid 
down in this section is not indexible, and 
the section must be read as qualified by 
some such phrase as ” unless the context 
otherwise requires.”)] 

9a. t(’44) 31 AIR 1944 Cal 84 (88) : 2ii Ind 
Cas 503 (DB), Calcutta Landing and Ship- 
ping Co., Ltd. V. Victor Oil Co., Lid. (Per 
Mukherjea, J.) 

‘(’43) 3o AIR 1943 Bom 306 (310, 311) : ILR 
(1943) Bom 333 : 213 Ind Cas 48 (DB), 
Utility Articles Manufacturing Co., v. Moti- 
tal Bombay Mills, Ltd. 

‘<'4_6) 33 AIR 1946 Cal 4^0 (461) : 223 
Ind Cu 466 Kedar Nath v. Ramendra Nath. 

•(’46) 50 Cal W N 461 (463) Usharani Deii 
V. Research Industries Ltd. (Section does 
not apply to monthly tenancy.} 

* <'47) 34 air 1947 Cal 351 (352) Rant 
Mohan v. Lalit Chandra. [Tenancy from 
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applied even to agricultural leases® to which the section in terms does not apply. It 
has been held in the undermentioned cases' that even in cases where no day for com- 
mencement of the lease is tiamed, it may commence on another day, if the intention 
of the parties implied from the circumstances, is to make the lease commence on that 
day. This view does not give full effect to the words '‘expressed” and “named” 
used in the section and, it is submitted, is not correct. Thus, where a tenancy from 
month to month arises by implication under S. io6 and there is no express contract 
of tenancy, the date on which the tenant entered into possession cannot be treated as^ 
the date from which the lease is " expressed ” to commence.^® 

Where there is no evidence as to when the lease was granted and when it 
was intended to commence, the presumption will be that the tenancy expires on the 
last day of each month.® 


It has been held that this paragraph is not applicable to a periodical tenancy 
such as a tenancy from year to year or from month to month as uncler sucli a tenancy 
time is limited by the notice to quit and not by the lease.® 

2. " Particular day. ” — The particular day from which a lease commences 

to run may be prior to, the same as, or subsequent to, the day on which tlie lease is. 
effected. In the Privy Council decision of Beuoy Krishna Das v. Salsiccioni^ the 
lease deed of certain premises dated 29th June 1921 provided that lease was to be 
*' from ist June 1^21 for the term of four years. ” In the undermentioned cases® the 
lease was expressed to commence some time after the date of the lease deed. 


Where a lease deed was executed on a particular date providing for the com- 
. mencement of the lease from a prior date, it was held in Shaw v. Kay^ that the tenant 
is not liable for acts done after the commencement of the term but before the time 
of the execution of the lease deed inasmuch as the habendum of lease merely expressed- 
the duration of the tenant's interest, the operation as a grant being merely prospective. 


{See also ('44) 31 AIR 1944 Mad 318 (324) : 
ILR (1943) Mad 355 (DB), Raja of Vizia- 
nagaram v. Maharaja of Jaypore. (Wheic 
the parties to an agreement to grant a lease 
intend that the lease is to run from the date 
of its execution, such agreement is a con- 
cluded one even in the absence of an ex- 
press stipulation for the date of the commen- 
cement of the lease — Such agreement can be 
specifically enforced as not being void for 
uncertainly as the provisions of S. xxo can 
be applied to such argeement. AIR 1919 
Cal 837 relied on.)} 

6- (’48) 35 AIR 1948 Pat 446 (447) (DB), 
Jangal Singh v. Mukund Kumar. [Agricul- 
tural lease — Time of commencement o) 
lease not specified — Lease becomes operative 
on day it was made — Falsify of recital of 
receipt of premium in lease deed, cannot 
lead to inference that commencement was 
postponed.} 

(19) 6 AIR 1919 Cal 837 (838) : 50 Ind 
Cas 177 (DB), Kailas Chandra v. Bijoy 
Kanta. (Agricultural lease.) 

(’28) 15 AIR .1928 Cal 392 (396) : 55 Cal 
435 : iio Ind Cas 368 (DB), Dinanath 
Kundu v. Janki Nath. (Do.) 

7- ('07) 30 Mad 109 (112) : 16 Mad L Jour 
533 (DB), Arunachella Cheltiar v. Remiah 
Naidu. 

('38) 25 AIR 1938 Cal 358 (339); ILR 
(1938) 2 Cal 134: 177 Ind Cas 880, Deb 
Das Lala v. Abdul Gani. 

7a. ('47) 34 AIR 1947 Cal 351 (352) Kuhi 
Mohan v. Lalit Chandra. 

(’44) 31 AIR 1944 Cal 84 (85» 87) : 211 


Ind Cas 303 (DB), Calcutta Landing and' 
Shipping Co., Ltd. v. Victor Oil Co., Ltd. 

8. ('08) 8 Cal L Jour 34 (37), Rakhdt Chak- 

dra v. Secy, of State. i 

('36) 23 AIR 1936 Oudh 306 (307) : xi 
Luck 241 : 162 I.C. 712 (DB), Ramji LoT 
V. Secy, of State. 

9. (’46) 50 Cal W N 461 (463) Usharani- 
Debt V. Research Industries Ltd. {S. Un- 
does not apply to monthly tenancy as io: 
such a case it cannot be said that time is 
limited.} 

(’43) 30 AIR 1943 Bom 306 (3x0) : ILR- 
(1943) Bom 553 : 213 Ind Ca» 48 (DB),. 
Utility Articles Manufacturing Co. v. Moti^ 
lal Bombay Mills, Ltd. (Per Kania, J. : — 
The words ' time limited ’ are important' 
and clearly indicate that every lease which 
is included under S. 103 is not necessarily 
covered by S. no.) 

(■45) 32 AIR .1945 Pat 383 (385) : 24 Pat; 
449 (DB), Firm Ganesh Das v, Jarnuna 
Das. {Tenancy from month to month — U is 
letting for a time determinable by notice- 
to quit — Notice expiring with last day of 
month is valid.} 

Section no — ^Note 2 

1. ('32) 19 AIR 1932 P C 279 (280) ; 60 
Cal 380 : 59 Ind App 414 : 141 Ind Ca^ 
514 (PC). 

2. (1863) 1 Mad HCR 153 (157), (DB)^- 
Pitchakutti Chetti v. Kamtda Nayakkan. 

(13) 18 Ind Cas 496 (497) (DB) (Lah),. 
Mihan Khan v. Muhammad Bakhsh. 

3. (1847) 154 E R 175 (iTfi); 17 L J Ee 
17 ; I Ex 4x2. 
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3 . Second paragraph.-— In order that this part of the section maj' be appli- 
cable, two conditions must be fulfilled. The time limited by the lease must be a 
year, or a number of years, and there must be no express agreement to the contrary.^ 
Where there is an express agreement to the contrary the terms of the agreement prevail.^ 
Where a lease was expressed to be for four years commencing from the first days of 
June 1921 but the rent for each month was payable before the 7th of the next month, 
it was held by their Lordships of the Privy Council that this was not "an express 
agreement to the contrary as contemplated in this section ; and that, therefore, the 
lease lasted up to the midnight of the ist day of June 1925.^ See also the under- 
mentioned cases.^ 

The second paragraph is merely a consequence of the first paragraph, and 
as was pointed out by Ameer Ali, J,, in the undermentioned case,’’ is somewhat redun- 
dant. He said ; 


" The effect of it, in my opinion, is merely to attempt to render certain what 
in England would have been a subject-matter of some doubt, and to la) down 
the artificial rule of construction that where a lease or any document is said 
to commence from a certain date, it means from the end of that date, and will 
have another day added on at the end. In other words, the end of the ist 
December (as in this case) 1924 to the end of ist December 1929. " 

Where the time limited is a month or week or a number of mouihs or 
weeks the same principle, it is conceived, will apply, though the second paragraph 
refers only to leases for a year or a number of years. Where a tenancy for four weeks 
began " from Monday, the 8th March 1920, ” it was held in the undermentioned 
case® that the lease was up to the midnight of the fourth Monday from the 8th 
March 1920. 


4 . Third paragraph. — The rule in this paragraph is based on the genera* 
principal that a lease is to be interpreted, as far as possible in favour of a lessee rather 
than in favour of a lessor. Thus, where a house was leased " for 7, 14, or 21 years '* 
it was held that it was the lessee who could choose the term of the tenancy from the 
three periods mentioned.^ 


Where a lease mentions the person who should exercise the option, the 
terms of the lease, of course, will prevail.^ Where a lease was made for "21 years, 
determinable, nevertheless, at the expiration of seven or fourteen years, if the said 
parties thereto shall so think fit, " it was held that the lease would terminate before 
21 years only if both the parties consented to its termination before that date." 


Section no— Note 3 

s. ('47) 34 air 1947 Cal 351 (352), Ram 
Mohan v. Lalit Chandra. [Tenancy from 
month to month arising under S. 106 — S. iic 
ara 2 does not apply as the time limited 
y the lease is not one year or more.) 

(*32) X9 AIR 1932 P C 279 (2B0) : 60 Cal 
380 : 59 Ind App 414 : 141 Ind Cas 514 
(PC), Benoy Krishna Das v. SalsJuioni. 

a. (’47) 34 air 1947 Cal 68 (70) : ILR 
(1946) 2 Cal 399 ; 226 Ind Cas 426 (DB) 
Ganeshi Lai v. Snehalata Dassi. [Lease for 
years, commencing on 1-6-1939 — Stipulation 
in document that lease would end w'ith May, 
X943 — Stipulation held constituted exoress 
agreement to contrary within para (2).] 

(’38) 25 AIR 1938 Cal 358 (359) • *LR 
(1938) 2 Cal 134 : 177 I- C. 880, Delfdas 
Lola V. Abdul Gani. 

3. ('32) 19 AIR 1932 P C 279 (280) : 60 
Cal 380: 39 Ind App 414: M* Ind Cas 
3x4 (PC), Benoy Krishna Das v. Salsicciont. 

ih. (’40) 27 AIR 1940 All 444 (445) : *91 

•*‘Iiid Cas 223, Rahmat UUah v. Md. Husatn. 
(Time limited by lease being number of 


years — Lease must be deemed to last during 
whole anniversary of day from which time 
commences.) 

(1839) 48 R R 729 (740) : 8 L J (ns) QB 
164 : 112 E R 1446, Ackland V. Lutley. 
(The general understanding is that terms 
for years last during the whole anniversary 
of the day from which they are granted.) 

5 - ('38) 42 Cal W N 1115 (iirS). Charu 
Chandra v. Bankim Chandra. 

6. (1922) 38 TLR 619 (619), Salary v. 
Bayley. 

Section 1 10 — Note 4 

1. (1803) 3 B & P 399 (404) : 7 R R 797 
(802), Dann v. Spurrier. 

(1807) 9 East 15 (16) : 9 R R 501 (302), 
Doe d. Webb v. Dixon. 

(1872) 41 L J Ch 734 (735, 736) : I.R 14 
Eq 83 : 20 W R (Eng) 602, Powell v. 
Smith. 

2. (1802) 8 Ves 34 (35) : 149 R R 666 
(667). Russell v. Coggins. (Lease to termi- 
nate when lessor w.inted premises for build- 
ing) 

3. (1864) 3 H & C 458 (461) : IT LT 
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Where the option is exercisable only on certain conditions, such conditions 
must be strictly fulfilled before the option is exercised.** 

This paragraph is applicable also to cases where the period of a lease is 
limited conditionally on the happening of an event of where the lease is granted for 
2. definite purpose, (eg) the holding of an exhibition.® “• 


e 


Determination of lease. Ill, A lease of immovable property determine: 


(a) by efflux of the time limited thereby : 

(h) where such time is limited conditionally on the harppening 
of some event — by the happening of such ©vent : 

(c) where the interest of the lessor in the property terminates 

on, or his power to dispose of the same extends only to, 
the happening of any^ event — by the happening of such 
event : 

(d) in case the interests of the lessee and the lessor in the whole 

of the property become vested at the same time in one 
person in the same right : 

(e) by express surrender ; that is to say, in case the lessee yields 

up his interest under the lease to the lessor, by mutual 
agreement between them : 

{/) by implied surrender : 

(g) by forfeiture ; that is to say, (1) in case the lessee breaks 
an express condition which provides that on breach there* 
of the lessor may re-enter *(=*=**) : or (2) in case the lessee 
renounces his character as such by setting up a title in 
a third person or by claiming title in himself [or (3) 
the lessee is adjudicated an insolvent and the lease provid- 
es that the lessor may re-enter on the happening of such 
event ] ; and in'" [any of these cases ] the lessor or his 
transferee ** [gives notice in writing to the lessee of] his 
intention to determine the lease : 


(A) on the expiration of a notice to determine the lease, or to 
quit, or of intention to quit, the property leased, duly 
given by one party to the other. 



(ns) 317 : 13 W R (Eng) 145 : 34 L 
Ex 6 : 159 E R 610 : 140 R R 555, Powel 
V. Tranter. 

4. (1915) 84 LJKB 154 (157) : 1915 App 
Cas 428 : 112 L T 89, Inland Revenue 
Commissioners v. Southend-on-Sea Estate Co., 
Ltd. (Option to put an end to lease if land- 
lord required land for building purposes — 
There must be intention to build before 
option can be exercised.) 

Xi 9 * 7 ) 33 TLR 108 (109) : (1917) 1 KB 
332: 86 LJKB 319: 115 L T 920, Ktr- 
klinton V. Wood. 

<1917) 86 L y Ch 4c: (402) : (1917) i Ch 


606 : 117 L T 8, Burch v. Varroufs Bank 
Ltd. (Option exercisable on performance of 
all covenants in the lease and the payment 
of rent.) 

(’47) 1947 All W R (H. C.) 284 (286), 

Krishna Arpan Fund v. District Board mee~ 
rut. (In such a case, if there is an express 
Condition that the lessor must not eject 
the lessee so long as the lessee pays rent 
and the land is required for the propose for 
which it was leased but that the lessee can 
leave whenever he thlnlcs fit the lessor can- 
not claim to terminate the lease at his op- 
tion at any time, on the ground of the doc- 
trine of mutuality.} 
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Illustration to clause (/). 

A lessee accepts from' his lessor a new lease of the property leased, to take 
^ect during the continuance of the existing lease. This is an implied surrender of 
4he former lease, and such lease determines thereupon. 


.a. The words “ or the lease shall become void” were omitted by Section 57 of the Transfer 
, ■ of Property (Amendment) Act, 1929 (XX of 1929). 

b. These words were inserted, ibid. 

c. These words were substituted for the words '* either case, ” ibid. 

d. These words were substituted for the words ” does some act showing, ” ibid. 

Synopsis 


;l. Scope of the section. 

2. Clause (a) — Determination by efflux of 

time. 

3. Renewal of lease. 

4. Clause (b) — Term limited conditionally. 

5. Clause (c) — Cesser of lessor’s interest. 
Death of lessor and lessee. 

7. Clause (d)— -Merger. 

8. Surrender — Gener^. 

9. Express surrender — Clause (e). 

20. Clause (0 — Implied surrender. 

21. Clause (g) — Forfeiture — General. 

J2. Forfeiture — ^Permanent lease. 

i5. Forfeiture for breach of condition. 

X4. Forfeiture for denial of title. 

25. Forfeiture on insolvency of lessee. 

26 . Notice of intention to determine lease on 

forfeiture. 


17. Tenant cannot deny his landlord’s title — 

Estoppel. 

18. Re entry on forfeiture under clause (g) 

need not be enforced by suit. 

19. Who can enforce forfeimre. 

20. Waiver or forfeiture. See Notes on Sec- 

tion 112. 

21. Relief against forfeiture. See Notes on 

Sections Il4 and 114A. 

22. Forfeiture of service tenures. 

23. Notice to quit or determine the lease — 

Clause (h). 

23a. Lease and Rent Control legislation. 

24. Tenancy at will. 

25. Leases not governed by the Act. 

26. Joint lessors — ^Termination of lease. 

27. Possession after determination of tenancy-. 


TOPIC INDICATOR 


Leases before the Act — Merger. See Note 
7- 

Merger of interests of lessor and lessee in 
the same right. See Note 7. 

The whole of the property. See Note 7* 
Surrender by operation of law. See Note 10. 
Acceptance of new lease. See Note 10. 
Relinquishment of possession. Sec Note 10. 
Surrender does not affect derivative interests. 
See Note 8 and S. 115, Note i. 

1. Scope of the section. — Section no deals with the commencement and 
Juration of a lea^. This section deals with the determination of leases. It applies 
lonly to leases created by act of parties and does not apply, for instance, to a lease 
.created by devise.^ Nor does it apply in terms to agricultural leases whicli are exempted 
•from its operation by S. 117 ,* or to leases executed before the Act was passed,'^ or to 
leases exeaited in Provinces to which the Act is not extended.* In such cases, tlic 
principles on which the section is based have generally been applied as being in 

consonance with justice, equity and good conscience. 

So long as a tenancy is not determined in one of the ways known to law, a 
tenant cannot be ejected as a trespasser'^ and a suit on title does not lie against him.* 


Agricultural leases. See Note i. 
CootingcDt terra. See Note 4. 

'Covenant for renewal — Construction. Sec 
Note 3. 

rDiscIaimer— What amounts to. See Note 

dim to permanent tenancy whether dis- 
claimer. See Note 14. 

Disclaimer must be before suit for eject- 
ment. See Note 14. 


Section m — ^Notc 1 

('24) II AIR 19^4 W (305. 

306) : 27 Oudh Cas I : 79 lod 69% 
SbankMdayal v. Binayak PrMod. 

:a. (’37) 24 AIR 1937 Cal 669 (669); 
(*937) 1 Cal 679 : i73 lod Cas 590 (DB), 
Sm Kumar v. Golap Banu. (Lease held 

'governed 


^^^Tenttcy Act.) 


mtmA Mote 

^ aj AIR 1938 Cal 128 (129) (DB), 

•kimdra Sinib v. Sarat Chandra. 


4. See Note 25. 

5. (’82) 6 Bom 70 (72) (DB), Pandumn^ 
Sakharam v. Yjneswar Sitaram. 

t(‘28) 112 I. C. 257 (258) (DB) (Mad), 
Kadiyam Rayudu v. Kamarsu Veeraraju. 

('25) 12 AIR 1925 Mad 881 ,882, 883) : 
87 Ind Cas 669 (DB), Gopi Nath Chou- 
dhari v. Kristno Chowdhari. (In the case 
of an anomalous mortgage of agricultural 
land, where the mortgagee who was entitled 
to remain in possession only during the 
mortgage term, continues to be in possession 
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The determination of a lease determines also, with one exception, all interests- 
derived from the lessee." The exception is a determination by surrender. A surrender- 
does not, as will be seen in Note 8, affect the rights of a third person who has derived, 
them from the lessee. So far as such person is concerned, the lease is regarded in law 
as continuing for his benefit. 

A lease for term is not determined merely by the lessor unlawfully entering 
on the leased property before the expiry of the term. Such entry may give the lessee 
other remedies. (See S. io8, cl. (c). Note 8) ; but will not put an end to the 
lease. ^ 

2. Clause (a) — Determination by efflux of time. — The question of the 
determination of a tenancy by efflux of time will arise only in those cases where the 
lease is for a fixed period.!^ No such question can arise, for instance, in the case of 
a perpetual lease ; nor can it arise in a lease from year to year, for, as has been seen 
in the notes on S. 107, such a tenancy does not terminate at the end of each year,, 
though it is terminable by a notice to quit at the end of any year.^ 

A lease for a term of years prinia jade implies that the lessee's tight to the 
property demised ends with the term.2 It does not prhna fade import any right of 


after its expiry, he becomes an yearly tenant 
by implied tenancy and then cannot be eject- 
ed without proper notice to quit) 

t('i9) AIR 1919 Mad 1135 (1136) : 43 
Ind Cas 977 (DB), Chmdrasekharaswami 
V. Nahiar Ammal. 

( 26) 13 AIR 1926 Nag 253 (255) : 92 Ind 
Cas 58, Vithoba v. Sadasheo. (The mere 
ejectment of a tenant does not necessarily 

. determine the tenancy, unless there is 
evidence of acquiescence on his part.) 

('76) 25 Suth W R 3x9 (319) (DB), 
dhun Mudduck v. Dinobundhoo Mojoomdar. 

+ (•76) 25 Suth W R 56 (5(5) (DB), Narahi 
Mundul V. Bookto Mahato. 

(’82) II Cal L R 387 (388) (DD), Chmidr^ 
Kumar Cuba v. Mongul Mollah. 

( 24) II AIR 1924 Mad 907 (908) : 82 Ind 
Cas 623 (DB), B. Subbarayudu V. N'trasimbcf 
Rao. 

<5. ('03) 13 Mad L Jour 475 (476) (DB), 
Nagasamy Aiyar v. Perutnal Aiyar. 

7- (’26) 13 AJR 1926 Nag 62 (63) : 89 
Ind Cas 672, Govtndrao v. Sar'jabat. (Sub- 
lease, though granted with landlord’s con- 
sent does not survive after determination of 
tenancy.) 

(’27) 14 AIR 1927 Oudh 339 (340) ; 2 
Luck 612 : 104 Ind Cas 193, Jodha v. Dar- 
bari Lai. (The tenancy of a sub-tenant comes 
to an end on the death of the principal 
tenant and it is not necessapr for the land- 
lord to issue a notice of ejectment against 
the sub-tenant.) 

(■32) 19 air 1932 Nag 107 (109) : 28 Nag 
h R 93 : 139 Ind Cas 3<59, Baldcoprasad 
V. Premnararn. 

t('i7) 4 air 1917 Cal 236 (241) : 34 Ind 
Os 833 (DB), Dwarka Nafb v. Mathura 
Nath. (Underlease determines on forfeiture 
of lease.) 

(’24) XI AIR 1924 Mad 776 (777) : 84 Ind 
Cas 625 (DB), Gopala Kudura v. Hamza 
Sahib. 

(’66) 6 Suth W R Act X Rul 88 (88) 
(DB). Bomeezoouissa Saheba v. Mr. N. 
Joachim. (Underlease determines on forfei- 
ture of lease by lessee’s default.) 

Also see S. 106 Note 29 and S. 115 Note r. 


[See however ('25) 12 A I R 1925 All 580 
(582, 583) ; 47 All 589:88 Ind Cas 224 
(DB), Bahadur v. Motichand. (Mortgage 
by tenant who is expressly authorised by 
lease to mortgage — Ejectment of lessee does 
not extinguish mortgage unless mortgages ha.s 
had opportunity to prevent that extinction 
— Rule applies to agricultural leases— Case 
under Agra Tenancy Act.)} 

8. (’27) 14 AIR 1927 Lah i (4) : 7 Lab 
423 : 98 Ind Cas 584 (DB), Ohedur Rah- ■ 
man v. Durbari Lai. 

Section xii — Note 2 

(’43) 45 Bun L R 454 (456) (DB), Bhagat 
Ram V. Amar Nath. [It cannot be said that ' 
a lease for less than one year is a lease for 
a definite period, when no period is speci- - 
fied. Such a lease is not determined by 
efflux of time.} 

1. ( 70) 13 Suth W R 190 (190) (DB), 
Maloddee Noshyo v. Bullubee Kant Dhur. 

t('o2) 12 Mad L Jour 194 (196) (DB),. 
Muthusami Pillai v. Srinivasier. 

(17) 4 AIR 1917 Nag 21 (22) : 14 Nag 
L R 3 ; 43 Ind Cas 392, Sheomangal v. 
Seth Nanhelal. 

(’26) X3 AIR 1926 Nag 201 (202) : 90 Ind 
Cas 43, Balkrishna v. Raghunath. 

Also see S. 106, Note 16 and S. 107, Note 4. 

2. (’44) 31 AIR 1944 Lah I (6) : 211 IiiJ 
Cas 143 (DB), Suraj Bhan v, Hafiz Abdul. 

[A lease for a fixed term expires on the - 
expiration of the term and the landlord is 
automatically entitled to eject the tenants.. 
'There is no necessity for inserting a provi- 
sion to that effect in the lease deed itself.} 

t('i5) 2 AIR 1913 P C 59 (66) : 39 Bom 
623 : 42 Ind App 229 : 30 Ind Cas 3o5 
(PC), Secretary of State for India v. Bat 
Rajhai. 

(’09) 31 All 318 (322) : I Ind Cas 208 
(209) (DB), Khunni Lai v. Madan Mohan 
Lai. 

('73) 1873 Pun Re No. 27, page 45 (46).. 
Mohomed Bux v. Ouliya. 

t(’33) 20 AIR 1933 Lah 61 (64) : 14 Lah 
137 : 142 Ind Cas 754 (DB), Sunder Singh > 
v. Ram Satan Das. 
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renewal.® No further act either by the lessee such as a notice to quit^ is necessary to 

<<)etermme the lease. 

Where, however, such a lease provides expressl)* that after the expiry of the 
^enki the tenancy is terminable by a notice, the lease is not determined until such 
notice, as has been agreed upon, is given. '■ 

3. Renewal of lease. — A covenant for renewal in a lease will, as a general 
rule, be construed as a covenant for a single renewal and as a perpetual renewal.'* 
The reason is that the leaning of the Courts is against perpetual renewals and, therefore, 
in order to establish this construction the intention should be unequivocally expressed 
in the lease deed.- "Where, however, tliere are clear expre-ssions indicative of such an 
intention, Courts would give effect to it. Thus, where- a covenant for renewal states 
that the renewal was to be on the same co\’enanls, " including this covenant ' the 
covenant will be held to be one for perpetual renewal.’ 

Where a lessee has an option to ask for a renewal but docs not ask for i' 
ibefore the expiry of the term and merely continues in possession he becomes Jiierely 
:a tenant from year to year after the termination of the original tenancy.' But the 


3. (’15) 2 AIR 1913 P C 39 (66) : 39 Bom 

625 : 42 Ind App 229 : 30 Ind Cas 303 

(PC), Secretary of State for India v. Bat 

Raj Bat. 

4. (’12) 13 Ind Cas 59 (60) (AH), Gokul 
Chand V. Shib Charan. 

+ ('31) 18 AIR 1931 AH 649 (650) : 136 
Ind Cas 273 (DB), Bishen Samp v. Abdul 
Samad. 

■(■30) 17 AIR 1930 Lah 386 (388) : 120 
Ind Cas t 66 (DB), Asa Ram v. Kishan 
Chand. 

^(’40) 27 AIR 1940 Lali 4*0 (412) : 191 

Ind Cas 289 (DB), Banwari Lai v. Alt. 

Hussaini. 

•Cio) 7 Ind Cas 8 (9) (DB) (Mad), Nandi- 
I'olla Copalatt v. Manyam Mahalakshmi. 
*<'26) 13 AIR 1926 Nag 201 (202) : 90 
Cas 43, Balkrishna v. Raghunuth. (No notice 
, necessary In case of lease for one year 
only.) 

M'M) 19 AIR X 932 All 3*4 ( 315 ) • *59 
Ind Cas 828 (DB), Md. Baztazaman v. 
Anwar Hussain. (In case of lca.se for a fixed 
period notice must be presumed by implica- 
tion as given when it was executed.) 

<'33) 20 AIR 1933 All 756 (758) : 146 Ind 
Cas 762 (DB), Kundan Lai v. Deepchund. 
<•75) 23 Suth W R 3i2 (313) (DB), Shaikh 
Colam Mehdee v. Amjad Alt. 

Also see Section 106, Note 3. 

5 (’14) I AIR 1914 Mad 301 (303) ^23 
Ind Cas 572, Ramasami Naldu v. Venkata- 

ramanfulu Naidu. 

Section in— Note 3 

1. (*39) 26 AIR 1939 Cal 77 (78) :.X 79 it\d 
Cas 813, Srish Chandra v. Doa Muhammad. 
•<’83) 7 Bom T09 (115). Purmanandas 

-(■fTlflnd Cas 180 (.85) (DB) (Cal), 
Secretary of State v. Forbes. (No legal pre- 
sumption against a right of perpetual rene- 
wal— Burden of strict proof on person claim- 
ing such a right.) , , v r- t 

<‘26) 13 AIR 1926 Cal 1065 (1067); 53 Cal 
390:95 Ind Cas 831 (DB). jogeshebandra 
Roy V. Anand Charan. (Lease— Clause for 
^ renewal— No right of renewal can be claimed 
for Ae renew^ lease.) , ^ , 

fC 3 t) »4 AIR 1937 All 328 (331) ; In^ 


Cas 145 (DB), Sexfdk Ram v, Alumcipa!. 
Board, Aieerut. 

(1898) 67 LJQB 296 (300) : 78 L T 165, 
Lewis V. Stephenson. 

2. (39) 26 AIR 1939 Cal 77 (78) ; 179 Ind 
Cas 813, Srish Chandra v. Doa AXuhatnmad. 
(Lease for 3 years — Right given to take new 
settlement, at end of period, of lands covered 
by lease as well as any excess lands which 
would come into liis possession — Held, p.«r- 
ties intended one renewal and not a per 
petual renewal.) 

('37) 24 AIR 1937 All 328 (331) • 169 Ind 
Cas 14$ (DB), Sewak Ram v. Aiunicipal, 
Board, Meerut. 

(1796) 30 E R 1019 (1020) : 3 Ve? 295 : 
3 R R 96, Baynham v. Guys Hospital. 

(1884) 54 L J Q B 6 (9) : 9 App Cas 844 : 
52 L T 222 : 23 'W R (Eng) 323, Swin- 
burne V. Miburn. (A covenant for perpetual 
renewal will not be inferred from equivocal 
expressions — But there is no legal presump- 
tion against a right of perpetual renewal.) 

3- (*857) 70 E R 19 (23) : 4 K & J 45 : 

3 Jur 1294 : ii 6RR255: 6WR (Eng) 
144 : 27 L J Ch 86, Hate v. Burgess. 

(1914) 84 L J Ch 203 (208) : (1914) 2 
Ch 705 : 78 J P 380 : 59 S J 4i^ : , 30 "E L R 
666, Wynn v. Conway Corporation. 

(1944) i Ch 328 (1944) I All E R 670: 
113 LJCH 223, Green v. Palmer. {By in 
agreement in writing the owner of a fur- 
nished house let it to a tenant at a weekly 
rent for six months certain with an option 
to the tenant to continue the tenancy at 
the expiration of the term on the s.amc term- 
& conditions "including this clause" on 
giving notice in writing. The tenant twice 
renewed the tenancy & then held over, claim- 
ing a right of perpetual renewal : — Held : 
under the agreement the tenant was entitled, 
on exercising the option contained in the 
original tenant)’ agreement, to a tenancy 
for six months with a fight to renew for 
one further period of six months & no 
more.} 

4. ('44) 31 AIR 1944 Bom 2T0 (213), Bhi- 
kafi Vishnu v. Ramchandra Krishna. 

('20) 7 AIR T920 Bom 215 (215) : 55 Ind 
Cas 610 (DB), Manila} v. HandlaJ. 
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right to exercise the option and ask for a renewal does not necessarily cease with ^e.* 
expiry of the term. If the covenant itself requires the lessee to -exercise his optiork 
before the expiry of the term he will lose his right if he does not exercise it withiit 
time.'" But if there is no such restriction, he can, as long as he continues as a tenant 
(though as one from year to year) exercise his option and call upon the lessor to- 
renew it. Thus, where a lease is for 3 years with an agreement to grant a further- 
lease for 5, 7, 14 or 21 years, the lessee will be entitled, even after the expiry of the 
3 years and while continuing in possession as a tenant from year to year, to call upon 
the lessor to renew the lease for 5, 7, 14 or 21 years.® But the lessor may, at any 
time, call upon the lessee to exercise his option and may, in default, determine jthe 
lease.' 

A covenant for renewal which the lessee can claim only on the performance- 
of certain conditions precedent, such as regular payment of rent, cannot be enforced: 
by the lessee unless such conditions are performed.® 

Where the option for renewal does not state the terms of the renewal, the. 
general rule is that the new lease would be for the same period and on the same terms- 
as the original lease in respect of all essential conditions except as to the covenant for 
renewal itself.® 


But a covenant in a lease relating to renewal, according to which tlie renewal 
which might be made was entirely subject to the pleasure of the lessor, has been 
held not in essence a covenant for renewal with the lessee. That being so, in such 


5. t(’i8) 5 AIR 1918 Cal 59 (61) : 51 Ind 
Cas 690 (DB), Ram Lai v. Secretary oj 
State. (Lessee required to give notice of 
intention to take renewal before expiry 01 
term — Absence of notice in time — Lessee 
loses his rights.) 

(’29) 16 AIR 1929 Cal 407 (407) : 119 
Ind Cas 144 (DB), Banshidhar Durga Das 
V. Isban Chandra. (Where lessee does not 
^cercise his option of renewal when term 
expires or within reasonable time, lease ter* 
minates.) 

<>• +('05) 27 All 696 (699) : 1905 All W N 
154, }aggilal V. Cooper. (Nothing in the 
lease to indicate that notice of intention to 
renew was to be given before its expiration 
— Held that the time was not the essence 
of tlie contract — Lessee entitled to ask for 
renewal within reasonable time after expira- 
tion.) 

(1866) 55 E R 870 (872) : 35 Beav 197: 
L-RI E Q 474 : 13 L T (Ns) 623 : 147 
R R no. Moss v. Barton. 

(1866) 36 L J Ch 81 (83) : L R 2 Ch 67 : 
15 W R (Eng) 92: 15 L T (ns) 378: 
147 R R 159, Buckland v. Papillor. 

[See also ('38) 25 iVIR 1938 Cal 724 (726) 
(DB), Prodyot Coomar Tagore v. Mayn- 
uddin Mia. (Where the execution of a fresh 
kabuliat by the tenant is dependent upon 
a fresh assessment, it is for the landlord 
to make a fresh assessment and then call 
upon the tenant to exercise his option. Moss 
V. Barton, (1866) 55 E R 870 followed.),} 

7. (’38) 25 AIR 1938 Cal 724 (726)^ (DB), 
Prodyot Commar Tagore v. Maynuedin Mia. 

(1854) 52 E R 69 (70) : 18 Beav 174 : 23 
L J Ch 818 : 104 R R 419 : 2 W R (Eng) 
206, Hersey v. Giblell. 

8. +(1910) 26 TLR 375 (376) : 1910 AC 
335 : 79 L G P C 86 : 102 L T 380, Grevillc 
V. Parkar. (Performance of all covenants in 
the lease made condition precedent to the 
lessee’s right to a renewal of lease.) 


(1876) 45 L J Ch 522 (524) : 2 Oi D 310 : 
34 L T 779 : 24 W R (Eng) 657, htnep 
V. Underwood. (Keeping premises in repair 
was a condition precedent for renewal.) 

(1856) 69 E R 827 (830) : 2 K & J 374>- 
Job V. Barrister. 

(1881) 29 WR (Eng) Dig 113 (114) • ^8- 
Ch D 238 : 44 L T 742, Bastin v. Bidwell. 

[See also (1882) 52 L J Ch 191 (297) : 22 
Ch D 640 : 31 WR (Eng) 471 : 47 LT 650,. 
Nicholson v. Smith."] 

9. ('39) 26 AIR 1939 Cal 77 (78) : I79* 
Ind Cas 813, Srish Chandra v. Doa Moha~ 
med. 

(•38) 25 AIR 1938 Cal 724 (727) .(D®)»- 
Prodyot Coomar Tagore v. Maynuddin Mia. 
(17 Ind Cas z8o followed.) 

*(’12) 17 Ind Cas 180 (183) (Cal), Secy, 
of State V. Forbes. 

♦(’17) 4 AIR 1917 Cal 509 (510) : 33 Ind 
Cas 448 (DB), Lanimia v. Muhammad 

Basin. 

('21) 8 AIR 1921 Cal 574 (576) : 64 In® 
Cas 824 (DB), Guruprasanna v. Madhusu^ 
dan. 

('17) 4 AIR 1917 Cal 526 (526) : 33 
Ow 450, Rasul Gazi v. Abdul Jalil Khan. 

(’20) 7 AIR 1920 Cal 96 (97) t 55 I®d Cas- 
375, Epasan Alt v. Ram Kumar De. 

[See also (’14) i AIR 1914 Low Bur 241 
(243) : 8 Low Bur Rul 64.: 24 Ind Cas 
911 (DB), Secretary of State v. Ma Du/e. 
(Covenant for renewal will not include the 
covenant for renewal itself.)] 

[But see ('09) 4 Ind Cas 435 (43^) (^^' 
(Cal), Surendra Nath Sen v. Dinabandbtt 
Naik. (A covenant in a lease for^ a renew^ 
of the settlement after the ea^iry of the 
present terms without specifying the terms- 
or the period of years, and the araoxint or 
rent is vague and not enforceable.) 

('18) 5 air 1918 Cal 391 (392) : ,39 lo*^ 
C« 137 (DB), Azimuddin Choudhuri v. 
Peer Mohomed. (If term and rent of new 


DETERMINATION OF LEASE 


[S 111 N 3-5 I 1855 


a case, there can be no question that the new lease should be for a period similar to 
that for which the original lease was granted.®® 

A covenant that the lease shall, and may, be renewed ” under certain cir- 
cumstances means the lease as a whole. Where, before the expiry of the original lease, 
the lessee parted with a portion of his interest in favour of a third person, it was held 
that he could not claim a renewal of the lease in respect of the portion in his hands.^® 

A covenant for renewal in a lease by a Hindu widow having only a limited 
estate has been held to be not binding on the estate after her death.” 

As to whether a covenant for renewal is one that "runs with the land," 
see Note 25 on section 40. 

See also the undermentioned cases.’® 

See also Notes 35 and 36 on S. 105. 

4 . Clause (b)— Term limited conditionally. — A term may be limited condi- 
tionally, e. g., for forty years if the lessee or some other person named therein shall 
so long live. In such cases the lease would be determined at the end of forty years 
or on the death of the person or persons named, whichever should first happen.’ On 
the happening of the event, the lessor may re-enter or maintain an ejectment without 
any proviso for re-entry.® A lease for 100 years if a and b shall so long live is deter- 
mined by the death of one of them.® A lease " for the duration of the war ” will be 
determined when peace is declared.^ In the undermentioned case,® it was observed 
that a service tenancy under which the tenant holds the land on condition that if he 
refuses to render service the lease will determine, may fall within clause (b). 

A lease granted for a definite purpose, ((eg) the holding of an exhibition,) 
will come under this clause (6). In such a case, the mere fact that the lessee is 
given a right under the lease to leave the land whenever he thinks fit will not entitle 
the lessor, on the doctrine of mutuality, to terminate the lease, at his option at any 


5 . Clause (c) — Cesser of lessor’s interest. — As a general rule, a person 
cannot grant to another a lar ger interest in property than he himself possesses ; Namo 


settleinent is uncertain, there is no contract 
which the tenant can enforce and the tenant 
holding over can be ejected without notice 
to quit.)} 

^ 578 ( 38 i. 582) ; 

(i94<5) 2 Cal 80 (DD). Narendra 
N4/A V. Jiampal Singh. 

10. *(’28) 15 AIR 1928 P c 258 (260) : 
5 * Mad 885 : 55 Ind App 423 : jxi Ind 
^ 404 (rc), Secretary of Slate v. Volkart 
Broth^s. (Reversing AIR 1927 Mad 513 
(516) : 50 Mad 595.) 

II- (’37) 24 air 1937 All 328 (331) ; 169 
Ind Cas 145 (DB), Sewak Ram v Munia- 
pal Board, Meerut. 

12. (’19) 6 AIR 19x9 Cal 972 (973) ; 45 
Ind Cas 983 (DB), Secretary of State v. 
Sibaprosad Jona. (The grantee under a settle 
ment by Government executed a kabuliyat 
containing a clause : ’* If I agree to the 

enhanced rent to be fixed at the time of the 
next settlement, Government shall have 
power to settle the lands with me or if I 
do not agree, then with others " — Held thai 
the clause in the lease was a covenant for 
renewal on the same terms as the old lease 


you (the lessee) agree to pay the enhanced 
rent fixed at the time of resettlement in 
future the Government will have tlie right 
to settle with you " — Held that the clause 
embodied a covenant for renewal subject to 
any higher rent which might to fixed at 
the settlement.) 

('29) 16 AIR 1929 Cal 50 (54, 55) : 5s 
Cal 841 : 109 Ind Cas 298 (DB), Mahendu 
Nath v, Kailash Nath. (Covenant for renewal 
of lease does not operate as present demise 
but is only a contract enforceable by specific 
performance. ) 

Section in — Note 4 

1. Woodfall, Landlord and Tenant,, 22nd Edi- 
tion, page 363. 

2. Woodfall, Landlord and Tenant, 22nd Edi- 
tion, page 364. 

3 - (1610) 77 E R 1476 (1476) ; 13 Co 

Rep 66 ; i Browne 180, Hyghes’ and Crou - 
therms case. 

4 - (1916) 33 TLR 114 (115), Great Nor- 
th^n Railway v. Arnold. 

5 - (17) 4 AIR 19x7 Cal ij(5 

Ind Cas 348 (DB), Ram Nath Sit v. Siba 
Sundart. 


except as to the amount of rent and the 
covenant for renewal.) 

('19) 6 AIR 19x9 Cal 620 (622) : 45 Ind 
Cm 939 (DB), Secretary of State v. Digam- 
bar Nanaa. (A lease granted by Govern- 
ment contained the following clause : " If 


(■47) 1947 All ip (H.C.) 284 286. Kri.h,,^ 

Arpan Fund, Meerut v. District Board Mee- 
rut. 

( 17 ) 1947 All W R (H. C.) 284 (286). 
Krishna Arpan Fund, Meerut v. Distru.: 
Board. Meerut. 
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plus juris ad alium transferre to ^ 

interest of the lessor in the terminate on the happening 

extends only to . an^ owner for life will be determined on the death 

of such event. Thus, a lease by an owne aetermine on the 

of .he lessor^^ Where a f aTrtoJ* ralTases it has been held in 

.hlt^a^er;r.he course of manageLnt, by the mortgagee does not ter- 

,uinate ° for w.ll be determined by the expiry 

will be determined without any further act being necessary to determine it. ■ . ^ ^ 

6' Death of lessor and lessee.— The death of the lessor does nof delermme 

the lease, except in cases where his own interest ceases on his death or it is provided 

in the lease that the lease shall terminate on his death." ^ 

A lease being a transfer of an interest in immovable property, is a heritable 

right.^ The death of a lessee does not, therefore, terminate the b“t thq interest 

sui^’ives to his legal representatives^ except where the le^e is for the 
lessee^ Similarly, the death of one of the joint lessees will not determine the lease 
until both of them are dead without leaving any legal representative.-** ^ 

A lease whereby the lessee is given the right to hold the land as long as he 
pleases is generally regarded as a lease for t he life of the lessee an d according to .this 

(DB), Badrinaih v. Bhajaa 'hall. ^ ' 

2. tC40) 27 AIR 1940 Cal 69 (91) • 
(1939) 2 Cal 254 : 186 Ind Cas Anwar 
ali Bepari v. Jamitti Lai. 

(•28) 112 Ind Cas 651 (652) (I^). Muham- 
mad Budha v. Ghulam Qadir. 

(■42) 29 AIR 1942 Oudh 325 (326) : 17 
Luck 712 : 200 Ind Cas 311, Kapurthala 
Estate V. Sheo Shankar. 

[But see ('20) 56 Ind Cas 656 (656) (All), 
Hardut Singh v. Jaikaran Singh. (Lease 
described as instimrari which cont^ns no 
specific clauses referrinc to succession ana 
transfer is good only for lifetime of lessee.)! 

3. ('29) 16 AIR 1929 Nag 23 (26) : ixp 
Ind Cas 487, Biju Bapu v. Munnalal. 
lowing 3 01 210 : 4 Ind App 223 (PC).l 

+ (1844) 3 M. I. A. 261 (275) : 6 SuA 
W R P C 48 (PC), Tej Chund v. Sree Kanth. 
( 82) 5 All 191 (194) : 1882 All WN 216 
(DB), Badrinath v. Bhajan tail. 
t(’4o) 27 AIR 1940 Cal 89 (92) • IbR 
(1939) 2 Cal 254 : 186 Ind Cas 625, Anwat’ 
ali Bepari v. Jamini Lai. 

('27) 14 AIR 1927 bah 423 (423) : 202 
Cas 166, Bhola Nath v. Mohomed. 

(*28) 112 Ind Cas 651 (653) (Lah). Muham‘ 
mad Budha v. Ghulam Qadir. 

(’12) 13 Ind Cas 377 (382)^ (DB). Hedioi 
Khasia v. Ka Ran Khasiani. 

(’28) 15 AIR 1928 Lah 937 (.938) : ii 3 
Cas 543, Ralia v. Bodh Raj. 

Also see S. 105, Note 72. 

4. (’71) 16 Suth W R 147 ( 247 * 248) (DB)> 
Danoollab v. Amanutoollab. 

4a. (’25) 12 AIR 1925 Pat 228 (236).'®* 
Ind Cas 204, Gopal Ojha v. Ramadhar Stngb. 
(Istimrari Mukarrai lease.) 


Section m — Note 5 

1. t(i900) 27 Cal 156 (162) ; 26 Ind App 
216 (PC), Beni Pershad v. DudhnaW. 

(19) 6 AIR 1919 Oudh 278 (283) : 49 Ind 
Cas 80 (DB), Deputy Commissioner, Partap 
Garh V. Kishan Dayal. 

(1778) 99 E R 36 ( 38 , 39) : I Ooug (KB) 
50, Doe d. Simpson v. Butcher. 

[See also ('12) 13 Ind Cas 686 (687) (Cal), 
Prahlad Chandra v. Behari Lai. (A perma- 
nent lease of lands by a shebait will enable 
the grantee to hold for the life of the 

grantor.)} „ 

2. ( ii) II Ind Cas 817 (818) (All), Collec- 
tor of Basil V. Sarnam Gharak. 

t(’2i) 8 AIR 1921 Mad 393 ( 393 ) ^ /p 
Ind Cas 651 (DB), AUghiswami Mudalt 

V. Akkulu Naidu. 

t(‘io) I Upp Bur Rul 14 : 8 Ind Cas 466 
(467), Nga Nyan Gyi v. Nga Kyaw Sya. 

< o6) 1906 All W N 241 (241), Chand 
V. Raj Hans. 

Also see S. 76, Note 6. 

3. ('13) 2 AIR 1915 Cal 64 (65) : 24 Ind 
Cas 183 (DB), Durgi Nikarini v. Gobar- 
dhan Bose. 

4 - t(’o7) 34 Cal 329 ( 333 ) : 34 Ind App 
87 (PC), Bijoy Gopal v. Krishna Mahtsht. 

( 01) 28 Cal 532 (539) : 5 Cal W N 279 
(DB), Sadai Naik v. Serai Naik. 

Also see S. 105 ,Note 20. 

5. (*23) 10 AIR 1923 Pat 130 (131) : 2 
Pat 171 : 70 Ind Cas 290 (DB), Raghubar 
Singh V. Jethu Mah/on. (Reversioner can sue 
in ejectment without giving notice.) 

Section iii — Note 6 

1. (’29) 16 AIR 1929 Nag 23 (26) ^ no 
Ind Cas 487, Biju Bapu v. Munna Lai. 

'('83) 5 All 191 (194) : 1882 All W N 216 


DETERMINATION OF LEASE 


[S 111 N 6 - 7 ] 1857 


^’iew, determinable by his death.® There is, however, a conflict of opinion on this 
point. (See S. 105, Note 27.) So also, as a general rule, a lease for an incleiinitc 
period.® A lease for five years with an agreement that the lessor would continue to 
give the land at the same rent, should the tenant require the land, is a lease for the 
Jife of the tenant. Where the tenant is a company the lease would last for the life 
•of the company.'^ A lease to a company for a specific purpose would come to an 
end when the company becomes defunt.® 

A lease for 100 years, if A and B shall so long live, terminates if one of them 

dies.® 

As to the effect of the death of a lessee, intestate and without leaving any 
-heirs, see section 105, Notes 6 and 42. 


7 . Clause (d) — Merger.— In England, at Common law, where a term of 
years and the free-hold in the property became vested in the same person in the same 
right and no other estate intervened between them, the term was swallowed up and 
merged in the free-hold estate.^ In equity, however, merger w'as a question of intention 
of the parties. There was no merger if there was an intention to keep both the estates 

separate and alive.® It is now enacted by S. 185 of the English Law of Property Act, 

1925, that " there is no merger by operation of law only of any estate the benificial inter- 
est in which would not be deemed to be merged or extinguished in equity. ” In other 
words the same rule now applies whether at law or in equity, namely, that merger 
is a question of intention of the parties.® 

Before the passing of this Act the English doctrine of merger was generally 

held not applicable to the mofussil in this country^ and in any case, it was regarded 

a matter of intention of the parties.^ 

Clause (d) of this section is a departure in this respect, from the present 
English law. It provides that, independent of any question of intention, where the 
interests of the lessor and the lessee become united in the same person at the same 
time in the same right there is a merger and the lease is extinguished.® 

In cases outside the Act, it has been held that merger is a matter of intention 


5. +('80) 4 Bom 424 (425) (DB), Vaman 

Shripad v. Maki. 

i'll) 1877 Bom P J 177 (L>B), Sutiman 
V. Asmad. 

<'74) 1874 Bom P J 279 (279) (DB), 

Gopalrao v. Bhavanrao. 

■ 6 . i'll) 14 AIR 1927 Cal 179 (181) -.99 
Ind Cas 200 (DB), Ashutosh Luhni v. 
Chandi' Charam. (AJR 1926 Cal 558^53 
Cal distinguished.) 

{See also (’83) 1883 Bom PJ310 (3io) 
(DB), KaJapa v. San Kalapa.^ 

Also see S. 105, Note 26. 

7. (’31) 18 AIR 1932 Bom 178 (180, 181) : 
130 Ind Cas 598 (DB), Indian Cotton Co. 
Ltd. V. Raghunath Hart. 

8. (’23) 10 AIR 1923 Nag 243 (245. 246) : 
73 Ind Cas 24, Govardhan Das v. Waned- 


khan. ^ _ _ 

!9. (1392) 77 E R 61 (62) : 5 Co Rep 9 

Brudnel's Case. 

Section in — Note 7 ^ ^ 

I. William and Eastwood, Prtnapses of the 
Law of Real Property, 1933 Edn., page 132. 

J. William and Eastwood, PnnetpUs of the 

Law of Real Property, 1933 P^ge 133- 

,<1857) 33 E R 225 (226) : 23 Bcav 571 : 3 
Jur (N s) 1013 : 5 W B (Eng) 485 • 29 
t T (os) 244: 113 R R 275. 

3. William and Eastwood, Principles of the 


Uiv of Real Property, 1933 Edn., page 133. 

4. ('68) 10 Suth W R 15 (17, 20) (SV>),\Vo<j- 
mesh Chunder v. Rut Nuruin. 

(•76) 25 Suth W R 503 (503) (DB), T/jo- 
mas Savi v. Punebunun Roy. 

(■27) 14 AIR 1927 Pat 172 (175) : 102 Ina 
Cas 386 (DB), Gopi Singh v. jagdeo Singn. 
(■38} 25 AIR 1938 Cal 128 (129) (DB), 
Chandra Singh v. Sarat Chandra. 

5. (’14) I AIR 1914 Cal 489 (490) : 23 
Ind Cas 612. Abdul Karim v. Ahammad All. 

6. C47) 34 -^R *947 Pat 203 (264) : 227 

Ind Cas 376 (DB), Ram Narain Das v. 
G. G. in Council. [Suit for possession aga- 
inst third person, a trespasser — lessor m 
whom lessee’s interest merges tan maintain 

such suit] _ ^ 

('39) 26 AIR 1939 Cal 692 (695) : iLR 
(1939) 2 Cal 551 : *88 Ind Cas 17 (DB;, 
Suraj Chandra v. Behari Lai. , — 

('10) 7 Ind Cas 346 (34?) (Cal), Canada 
Dasi V. Adhiraj Bijay Chand. (When a 
zemindar purchases a patni right, the iignC 
so purchased, merges in the superior zemin- 
dari right.) 

(’28) 15 AIR 1928 Pat 273 (274) : 107 Ind 
Cas 819 (DB), Hriday Narain Singh v. 
Kalicharan Singh. 

(01) 28 Cal 744 (745) (DB), Promotho 
Nath Mitter v. Kali Prasunna. 

3 T. P. 117 
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of the parties and not a thing which occurs ipso jure upon the acquisition of a superior 
with inferior right." 

It has been heid that by virtue of S. 2 , clause (c) this clause will not apply 
where a lease is created before the Act, even though the union of interests is after 
the Act, and that the question of merger in such cases must be decided with reference- 
to the rule of intention.® 

There is no merger unless the interests united are co*extensive.° It is neces- 
sary that the interests of the lessor and the lessee in the tvhole of the property should 
become vested in the same person in the same right-i^* Thus, a lessee (5 the entire 
interest in certain properties acquiring one-eight interest in the proprietary rights 
thereof does not cause merger.” In other words, the purchase by the tenant of a. 


7. *(’22) 9 air 1922 PC 94 (95) : .48 Ind 
App 485 ; (>6 Ind Cas 551 (PC), Dulhh: 
L^icchanbjti v. Bodbnath Tiwati. 

(15) 2 AIR 1915 Cal 452 (454) : 28 Ind 
Cas 314 (DB), Amaloo v. Sheikh M.uksud 
Alt. 

( 19) 6 AIR 1919 Cal C)42 (644) : 51 Ind 
Cas 389 (DB), Rjni Bi\heti Dull v. hlari- 
pad:! Alukerjee. 

( 22) 9 AIR 1922 Cal 284 (285) : 65 Ind 
Cas 469 (DB), Alanmothj Paul v. Aiaheu- 
dra Nalh. (A tenure does not necessarily 
merge in the proprietary right upon the 
union of the two interests.) 

(■39) 26 AIR 1939 Cal 692 (696) : ILR 
(r 93 . 9 ) 2 Cal 551 : 188 Ind Cas 17 (DB), 
Sura} Chandra v. Behati l^tl. (Lessee pur- 
chasing equity of redemption belonging to 
lessor — In absence of evidence to contrar)’, 
inference is that lessee has not intended to 
merge his two interests.) 

('23) 10 AIR 1923 Cal (373) : 76 Ind Cas 
382 (DB), Jogeudra Krishna Roy v. Shafar 
Ali. (Occupancy tenant taking permanent 
lease — No merger takes place.) 

( 07) 3 Nag L R 142 (144), Yesaji v. Ram 
Krishna. 

(’ll) 7 Nag L R 154 (158) : I2 Ind Cas 
734 (736), Kashi V. Durga. 

(■09) 2 Ind Cas 654 (655) (DB) (Cal), 
Lai Aiahotnad Sarkar v. jagir Sheikh Mallick. 
(It is doubtful whether the doctrine of 
merger applies to lands in the mofussil.) 

(See also (’14) i AIR 1914 Cal 61S (620) : 
22 Ind Cas 966 (DB), Hirendra Nath v. 
Hari Mohan. (Mukarrari kept alive as sepa- 
rate tenure from patni — No merger.) } 

\_Bui see (’25) 12 AIR 1925 Nag 406 (407) : 
89 Ind Cas 780, Kisan v. Alanzaar Sahib. 
(Agricultural leases — l^nion of interests — 
Merger takes place without reference to 
intention — Principle of S. iii applies.)} 

8 . (’45) 32 AIR 1945 Cal 24 (27) : ILR 
(1945) I Cal 356 ; 221 Ind Cas 490 (DB), 
Lakshman Chandra v. Birendra Kumar. 
[ Patni created prior to T. P. Act — Union 
of interests after the Act — S. iii (d) does 
not apply — No presumption of merger by 
operation of law — It depends on intention 
of parties in each case. ] 

fAIR 1922 PC 94 : Ind App 485 (PC) and 
AIR 1938 Cal 128, relied on.] 

(■ 44 ) 31 AIR 1944 Cal 282 (283) 216 Ind 
Cas 239 (DB), Joy Gopal v. Udoy Chand, 
(Prima facie there would be merger uaie.ss 
, it is proved that the intention of the holder 


was to keep the two interests separate. It. 
would be necessary to considen the conduct 
of the pities for the purpose of arriving- 
at a decision as to what the intention of the- 
holder really was.) 

829 (830, 831) (Cal),. 
Bsfoy Singh v. Sarat Chandra. (AIR 1914. 
Cal 618 follow; AIR 1922 PC 94 : 48 

Ind App 485 (PC) explained ; 36 Cal 802: 
dissented.) 

( 14) 1 AIR 1914 Cal 618 (621, 622) : 22. 
Ind Cas 966 (DB), Hirendra Nath \. Harr . 
Mohun. 

[But see ( 09) 36 Cal 802 (806) : 3 Ind- 

994 (995) (DB), Ulfat Hussein v. Gayanr 
Doss. 

(14) AIR 1914 Cal 389 (90) : 23 Ind 
Cas 612, Abdur Kar/m v. Ahammad Ali. 
(36 Cal 802 relied on.)] 

9. ( 22) 9 AIR 1922 Cal 284 (285) ; 65 
Ind Cas 469 (DB), Atonmotha Paul \. Mo- 
hendra Nath. 

(’ll) 7 Nag L R 154 (158) : 12 Ind Cas 754. 
(736), Kashi V. Durga. (Tenant taking a 
mortgage of the property — No merger.) 

[See also (’44) 3 i AIR 1944 Cal 282 (283)' 
216 Ind Cas 239 (DB), Joy Gopal v. Udoy 
Chand. (Case before T. P. Act.)} 

10. (19) 6 AIR 1919 Pat 390 (591) : 53 Ind 
Cas 16 (DB). Nathuni Prasad v. Anwar 
Karim. (Mortgagor who was proprietor in 
respect of eight annas share in the village 
inheriting merely two .innas sliaie in the 
mukarrari — No merger.) 

(■36) 23 AIR 1936 Pat 63 (64) : 169 Ind 
Cas 1066, Bai/nath Prasad v. Muneshwar 
Singh. (Cosharer landlord purchasing (hold- 
ing from occupancy tenant — No merger 
occurs.) 

(■35) 22 AIR 1935 Lah 522 (523) : 157 Ind 
Cas 997, Paras Ram v. Dharam Chand. 
(Lessee mortgaging and then acquiring les> 
sor's rights — No merger.) 

(■35) 12 AIR 1925 Pat 530 (532, 533) : 8ft 
Ind Cas 495 (DB), Parmeshwar Singh v. 
Sureba Kuer. (Where a cosharer landlord 
purchases the interest of a tenant then un- 
less the purchase is made on behalf of all' 
the cosharers the interests of the lessor and 
the lessee do not become merged in the- 
purchaser.) 

11. (’37) 24 AIR 1937 Mad 398 (399) : i 7 r 
Ind Cas 634, Ratnakrishna Rao Subba Rao. 
(AIR 1931 P C 63 : 6 Luck 197 : 58 Ind 
App 75 (PC) distinguished.) 
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fractional share of the property does not cause a merger.^- So also, the taking by 
the tenant of a usufructuary mortgage of the holding deos not effect a merger.^'’ 

Where a merger takes place, subordinate interests derived from the lessee 
will also come to an end unless the holder of such subordinate interest can show some 
equity in his favour.'* 

8. Surrender — General — A surrender is the yielding up of an estate for 
life or years to him who has the immediate estate in reversion or remainder wherein 
the estate for life or years may merge by mutual agreement.’ It must be made only 
to the lessor. Where there are more lessors than one, it must be made to all of them.^ 
Where, to the knowledge of the lessee, the lessor has transferred the property to x, the 
lessee cannot thereafter validly make a surrender to Y-,^ A tenant of one co-owner cannot 
make a valid surrender to another co-owner.* 

A surrender by one of several joint lessees is valid only as to his share.* It 
does not avoid thq lease. ^ 

Surrender does not affect derivative interests. 

It has been seen in Note i that the general rule is that the determination 
of the lease puts an end to all derivative interests from the lessee, but that the excep- 
tion to the rule is a determination by surrender. A surrender cannot be made so as 
to prejudice the rights of a third person.' This is on the principle that a person 


12. ('31) 18 AIR 1931 PC 63 (64) : 6 Luck 
197: 38 Ind App 75; 131 Ind Cas 334, 
Paqir Baksh v. Murlidhar. 

(’24) II AIR 1924 All 460 (460) : 84 Ind 
Cas 639, Mata Ghulam v. Sheo Manful. 

('28) 15 AIR 1928 All 164 (165) : 50 All 
479 : 107 I. C. 362 (DB), Mt. Kesar Kuar 
V. Kallu Ram. 

('29) 16 AIR 1929 All 258 (258) : 114 Ind 
Cas 870, Niader v. Mahomed Ahmed. 

('01) 1901 All W N 53 (54) (DB), Mahabir 
Singh V. Ashanullah. (Purchase by tenant 
of a fractional share in village — He does not 
become proprietor of the knd of which he 
is a tenant.) 

(See also ('15) 2 AIR 1915 Cal 452 (453) 
28 Ind Cas 314 (DB), Amaloo v. Muksud 
Alt. (Two leases by two lessors of same 
land but not conterminous — Lessors have 
different rights — No merger results.)} 

>3' (’19) 52 Ind Cas 236 (236) (All), Tej 
Prasad v. Ram Jas Pande. (When a non- 
occupancy tenant of a holding obtains a 
mortgage of the holding, his tenancy is in 
absence during the existence of the mort- 
gage. ) 

('02) 24 All 487 (491) : 1902 All W N 
157 (DB), Kallu V. Diwan. (Do.) 

14. (’06) 2 Nag L R 29 (30), V. 

Madhorao. (Sub-tenancy is extinguished.) 

Section iii — Note 8 

I. Woodfall, Landlord and Tenant, 22nd £dn.. 
page 364. 

('96) 9 C P L R 122 (123), Birdhuhand v. 
Kashiram. 

a. (’14) 1 AIR 1914 Nag 84 (86) : 10 Nag 
L R 116:134 Ind Cas 286, Rtndu v. 
Raghunath. 

Cai) 8 AIR i92» Pat M' (343) : 58 Ind 
fjjf 955, Baku Ram Prasad v. Gopal Chuna. 
(A tenant is not entitled to make a surren- 
der of the holding to the part proprietors.) 

5. ('01) 3 Bom L R 679 (680) (DB). 

MMmthMdrM V. Shaikh Hussari. 

4. (’18) 5 AIR 1918 Mad 1152 (*» 52 ) : 39 


Ind Cas 91 (DB), Kunni Kathial v. Kunhi 
Sooppi. 

5. (’23) 10 AIR 1923 Rang 151 (152) ; 1 
Rang 19; 74 Ind Cas 58 (DB), Maung 
Kyaw Dun Z.in v. Ma Sein. (A joint tenanc 
would only be entitled to surrender for 
other joint tenants if it is for tlie benefit 
of them all.) 

('ll) iz Ind Cas 382 (382) (DB) (CaD. 
Kubir Munshi v. Baikuntu Chandra. (8 Cal 
W N 315 followed.) 

('31) 18 AIR 1931 Nag 159 (160) : 27 Nag 
L R 116: 134 Ind Cas 286, Hindu v. 
Vithoba. (The surrender of an unascertained 
and undelined portion of a holding by some 
of the tenants in favour of the landlord i > 
valid and binding on the parties to it.) 

6 . (- 68 ) 9 Suth W R 147 (149) (DB). 

Mohima Chunder v. Pitarnbur Shaha. 

7. ('99) 12 CPLR 134 (i 36), Bhagu-angir 
v, Narain Babajee. (A surrender by a tenant 
to the malguzar is absolutely void against 
previous alienations whether properly or 
improperly made.) 

(’71) 3 N W P H C R 63 (65), Hoolassee 

Ram V, Purusottam Lai. (Landlord procuring 
relinquishment of holding to defeat under- 
lease — He is still bound by the under lease.) 

(■36) 23 AIR 1936 Nag 171 (174) : 166 
Ind Cas 686, Kanchedilal v. Jahbarsha. 
(Mortgage by tenant — Tenant surienJerini: 
land only to benefit landlord at expense of 
mortgagee — Tenancy continues to preserve 
rights of mortgagee.) 

(‘06) 2 Nag L R 29 (30. 31) Sakaram Sonar 
V. Madho Rao. 

('26) 13 AIR 1926 Nag 62 (63) : 89 loJ 
Cas 872. Gorindrao V. Sarfabai. 

(1902) 71 L I K B 69^ (696. 697) ; (1902) 

2 K B 304 : 5* W R (Eng) 46 : 87 L 'I 
97. W’alter V. Yalden. 

(’23) 12 AIR 1925 Cal 1238 (1240) : 8^ 
Ind Cas 757 (DB). Jogeshandra Roy v. 
Tazar Alt. 

See however. 
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cannot derogate from his own grant and also on the principle that two persons cannot 
enter into any agreement affecting the rights of a third party.® In Doe dem Beadon 
V. P)ke'^ Lord Ellenborough said : 

"We consider it as clear law', that though a surrender operates between the 
parties as an extinguishment of the interest which is surrendered, it does- not 
so operate as to third persons, who at the time of the surrender, had rights, 
which such extinguishment w'ould destroy, and that as to them, the surrender 
operates only as a grant, subject to their right, and the interest surrendered, 
still has. for the preservation of their right, continuance. ” 

Thus, as is provided for in S. 115 a surrender does not affect the rights ofl a sub- 
lessee.’® Where a valid mortgage has been executed by the lessee, the rights of the 
mortgagee are not affected by the surrender.'®* Where such mortgage is a usufructuary 
one, the mortgagee is entitled to remain in possession until redemption." Where the 
lessor has mortgaged the land and the right to receive the rent, he cannot, on the 
same principle, accept a surrender of the lease without the concurrence of the mort- 
gagee." 

See also the undermentioned case.’-' 1 


9. Express surrender — Clause (e),-— To constitute an express surrender, 
there must be w//W agreement between the lessor and the lessee in pursuance of whicli 
the lessee yields up his iterest to the lessor. The requirement of mutual agreement 
implies that there is a yielding up or relinquishment by the lessee on the one hand 
and the acceptance of it by the lessor on the other. A mere relinquishment or aban- 
donment by the lessee of the holding without acceptance on the part of the lessor is 
■ not a surrender.' The lessee cannot by merely giving notice of relinquishment get 
lid of his obligations under the lease. The mere fact that the lessor has received §ie 
notice cannot be construed as an assent on his part to the relinquishment* Where, 
however, the lessor accepts the relinquishment it may amount to an implied surren- 


(■47) 34 AIR (1947) All 240 (242), Fagirav. 
jiwan Singh. [ N executing simple mortgage 
of his proprietary share in village in A's 
favour and subsequently granting a perma- 
nent lease of sir plots in favour of B -witli- 
out A's consent — ^Terms of lease onerous 
and rendering mortgage security insufficient 
— A obtaining decree for sale on his mort- 
gage against N and B and purchasing N's 
share in execution — N relinquishing his 
exproprietary tenancy rights in sir plots to 
A — Lease held not binding on A — 
On determination of exproprietary tenancy 
by relinquishment B’s sub-tenancy came to 
end and A became entitled to possession.} 

8. Broom, A Selection ' of Legal Maxims, 6th 
Edn., pages 166, 653. 

9. (1816) 17 R R 296 (299) : 5 M & S 

146 : 105 E R 1005. 

TO. (’17) 4 AIR 1917 Cal 236 (241) : 34 
Ind Cas 833 (DB), Dwarikatialh v. Alathuta- 
nath. 

('96) 18 All 354 (357) : 1896 All W N 
109 (110) (DB), Badri Prasad V. Sheodhan. 

(’68) 10 Suth W R 384 (384, 385), Heera- 
rnonee V. Gunga Narain Roy. 

10a. Cm) I AIR 1914 Nag 38 (40) : 10 Nag 
L R 129 : 26 Ind Cas 8ro, Tikaram v, Ghasi- 
ram. 

31 . ( 69) I N W P H C R 41 (42) (DB), 
Sheounbur Rat v. Sheobhung ^i. 

■(’11) 33 All 335 (336) : 9 Ind Cas 217 
^^^7) (DB), Chhote Lai v. SheopaJ Singh, 
(Ari occup^icy tenant, after mortgaging his 
holding with possession, has no power to 
relinquish it in favour of tlie zaniindar.) 


(23) 10 AIR 1923 All 295 (295) : 71 Ind 
Cas 991 (DB), Rama Khelawan v. Brij Lai. 

(11) 10 Ind Cas 307 (308) (DB) (Cal), 
Issur Behara V. Kashi Nath Panda. 

(’70) 5 Mad H € R 120 (123) (DB), Ven- 
kataramanier v. Ananda Chetty. 

(’08) 4 Nag L R 57 (59), Bali 
Ram V, Ram Rao ^Aahtatta, (On surrender, 
mortgagee cannot in equity, be allowed both 
to remain in possession under the mortgage 
and to repudiate the liability to be 
redeemed.)} 

12. (’30) 17 AIR 1950 Bom 329 (330) : 125 
Ind Cas 689 (DB), Havu Ravlu v. Ganapati 
Venkaiaraman. i, 

(1906) 75 L J K B 38 (41' : (1906) i KB 
123 : 94 L T 287 : 54 W R (Eng) 105 : 
22 T L R 206, Robbins V. Whyte. 

Also see Note 19 and S. 109, Note 4. 

' 3 . ('37) 4 air 1917 Nag 86 (87, 88 ) ; 14 
Nag L R 107 : 46 Ind Cas 244, Sarjerao 
V. Tukaram, (Implied surrender under S. 35 
(4)» C Pd Tenancy Act, is equivalent to 
forfeiture and will extinguish interests deriv- 
ed from lessee.) 

Section in — Note 9 

1. (’16) 3 air 1916 Cal 454 (455) : 33 Ind 
Cas 98, Sakayat Mollah v. Alam Moliah. 

2. (’92) 15 Mad 67 (68) : 2 Mad L Jour 
13 (DB), Krishna v. Lakshminaranappa. 

('83) 9 Cal 671 (677) : 12 Cal L R 343 
(DB), Judoonath Goose v. Schoene Kilburn 
& Co. 

(83) 20 Suth W R 383 (383) (DB), Ilecfa 
Lall Pal V. Neel Monee Pal. 
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der.* It has been held in the undermentioned case^ that this clause does not apply 
to cases where the lease contains an express clause that the lessee should not surrender 
before the expiry of the term. This view does not appear to be correct. Ihe lessee 
cannot, of course, insist on the lessor accepting the surrender before the expiry of the 
term, but if the lessor agrees to accept the surrender, there does not seem to be any 
reason why the clause should not apply. 

The requirement as to the yielding up of the lessee's interest implies that the 
lessee must give up possession of the holding. A relinquishment without giving up 
possession is not a valid surrender.-'' Where a lease provided that the lessee may surrender 
any portion, or the whole of the property, and the lessee, by a written notice purported 
to surrender a portion of the property, but nevertheless continued in possession of a 
part of such portion, it was held that the surrender was not valid in law could be treated 
as valid to the extent to which possession was given up.® Where a lease for 999 
years provided for the surrender of the lease by six months ’ notice by the lessee, and 
the lessee gave such notice and vacated the land demised, it was held by their Lordships 
of the Privy Council that the surrender was properly made." 

A surrender need not be . in writing®nor need it be in any particular form 
of words. But where the original lease is by a registered instrument, a surrender of a 
portion of the lease with an abatement of rent can be effected only by a registered 
instrument, inasmuch as such surrender effects a variation of the contruct of tenancy 
embodied in a registered instrument.® 

A conditional surrender will operate only on the performance of the condi- 
tion.^® 

10 Clause (f)— Implied surrender.— This kind of surrender is, in English 
law known as surrender by operation of law. It is applied to cases where the owner 
of i particular' estate (e. g., a lease) has been a party to some act having some other 
object than that of a surrender, but which cannot be effected whilst the particular 


3. Sec Note 10. ......... ,v 

4. ('09) 2 Ind Cas 633 (633) (DD) (Cal), 
Maharaja Sir Jotindra Mohun Togore v. 

All. ^ , 

5. See (’32) 19 air 1932 0“^*? 79 • 

7 Luck 425 : 136 Ind Cas 333 Amur 

Nath V. Har Prasad. (Relinquishment ot 
holding merely in writing is ineffectual in 
law, if there has been no surrender ot 


possession.)] . , . 

6. (’99) 26 Cal 29 (37. 38) • 25 *nd App 
210 (PC), Ramchurn Singh v. Kanigaut 

Coal Association. 

7. (’i8) 3 AIR 1918 P C 125 (128) : 46 
Cal 552: 45 Ind App 275: 52 Ind Cas 
909 (PC), Durga Prashad Snigb v. T^ta 

Iron Steel Co., Ltd. 

8. (19) 6 AIR 1919 Pat 13 <*i> • 49 Ind 
Cas 504 (DB), Jagadamba V. A. V. Sham. 

(■90) 13 Mad 124 (127) (DB), Narasnnma 

V. Lakshmana. /r- i\ 

('2t) 63 Ind Cas 483 (484) (DB) (Cal), 
Copal Chandra Das v. xWA Datta 

(■13) 19 Ind Os 124 (125) (DB) (Cal)’ 
fangli Rai v. Ghura Rai. (It need not be by 

a registered deed.) , 

('19) 6 AIR 1919 Cal 840 (840) ^ 53 Ind 
Cm 17 (DB), Abdul Mafid V. Hart Charan 
Haidar. (Registered instrument not netes- 

(T“7*i AIR 1919 Cal 694 (695) : 44 Ind 
Cm *97 (DB), Bengal Com Co. v. Mono- 
fMjMi. (Surrender can be inferred from acts 

of parties.) 


CiS) 5 AIR 1918 Cal 233 (233) : 46 Ind 
Cas 100 (DB), Brojonalh Sarma v. Mohs- 
war Gahani. 

('20) 7 AIR 1920 Cal 858 (838) ; 59 Ind 
Cas 788 (DB), S.tjv Dehi \. Sailabala Daii. 

(’02) 25 All 77 (79) : 1902 All V/ N 201, 
Waris Khan v. Daulat Khan. 

{See also (’01) 28 Cal 2^6 (259) ; 5 Cal W N 
331 (DB), Kk.inkar Abdul Rahman v, Ah 
Hafez. (Overruled on another point in AIK 
1917 PC 207: 45 Cal 320: 4.i Ind App 
236; 9 Low Bur Rul 114 (PC).] 

Also see S. 9. Note 12. 

{But see ('36) 23 AIR i93<5 Cal 774 (779. 
780) : 167 Ind Cas 124 (DB), Secy, of 
State V. Krishna Prasad. (Surrender must be 
by registered document where value of inte- 
rest is more tJian Rs. 100.)] 

9. r2i) 63 Ind Cas 483 (484) (DB) (Cal). 
Gopal Chandra Das v. Haretidra Nath Datta. 

(’25) 12 AIR. 1925 Nag 459 (460) : 87 Ind 
Cas 29, Narbadji v. Gopal. 

10. (’33) 20 AIR 1933 Pat 446 (448) : i44 
Ind Cas 946, Jagalbandhu v. Shayam Chana. 

{See also Appeal No. 1182 of 1945. D/-27 2*47 
(Pat), Ram Singh v. Nasebuddin. [Intention 
of the parties must be the guiding lactor in 
deciding whether a surrender in favout of the 
landlord is good or bad. Where the inten- 
tion of the parties is to effect a surrender on 
payment of a certain consideration the title 
will pass by the surrender even if a portion 
of the consideration has not been paid : AIR 
1933 Pat 446, Ret. on.) 
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estate continues, and the validity of which act he is, by law, estopped from disputing.^ 
The surrender, in such a case, is an act of the law and takes place independently of, 
and even in spite of, the intention of the parties. - 
By acceptance of a new lease. 

The illustration to tlie section is an instance of implied surrender. The 
acceptance of a new lease during the continuance of the old lease operates as a surren- 
der in law, of the old lease.^ The reason is, as pointed out by Parke, B., in Lyon v. 
Reed.'' that : 

’ If the lessee for years accept a new lease from his lessor, he is estopped 
from saying that his lessor had not power to make the new lease ; and, as the 
lessor could not do this until the prior lease had been surrender, the law says 
that the acceptance of such new lease is, of itself, a surrender of the former. ” 

But, for this principle to apply, it is necessary that there must be an hicom- 
paiibility between the enjoyment under the prior and that under the subsequent lease.® 
Thus, the subsequent grant, to the lessee of land for cultivation) of coffee, of mining 
rights in such land does not imply a surrender of the lease for coffee cultivation.® 
The execution of a kabuHat by the tenant merely recognising an already existing right 
is not implied surrender of the old tenancy and the creation of a new one.* Such con- 
firmatory pat/as are very common in this country.® But the excution of rent deed by a 
permanent tenant in favour of his landlord embodying conditions inconsistent with' his 
permanent tenancy has been held to amount to surrender of the permanent tenancy.®^ 

It is also necessary, for the new lease to operate as a surrender of the old 
one, that the new lease is operative. If the new lease is void or voidable® or does 
not pass an interest according to the contract or intention of the parties,^® it does not 
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'Operate as an implied surrender of the old lease The reason is th-M- ■ i 

a condition is implied bv law making ^rniA ^ . f ’ ^ 

inoperative. Thus a fresh lease w surrender in case the new lease is 

unler aa earlier lei’e for a^!“ bk ‘he lessee 

a surrender of the old lease inasmnrh a« ^ ^ owner, does not operate as 

of the reversioners.^^ inasmuch as her lease is a transaction voidable at the option 

Where there is no actual demise by wav of a new Ir-icp 
^ agreement for a change in the renrotv- 

^orn’oVo^el^ar^ 'rnt^^tMh" l^ndir,"^' 

nnpr.*- ^ ^ covered by the old lease 

operates as an implied surrender of the old lease as to that part only ^ The lease for 
the residue will stand good and untouched.^e ^ - 

1p.cp > ^ lease will be an implied surrender of tiie old 

-lease, it will not affect the validity of the acts done under the old lease.-''*« 

KeVmquishment by tenant. 

A mere non-payment of rent does not constitute an implied surrender.'^ So 
-also a mere relincjuishment of the tenancy does not operate as a surrender, but if it 
IS accepted by the lessor by taking over possession, it amounts to an implied surren- 
der.18 If the key of the premises is handed over to the lessor and is accepted by him 
as a symbol of possession, there is an implied surrcnder.^« But if it is not accepted 
as a token of r elinquishment of possession there is no implied surrender. Thus, where 
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keys are left in tlie office of the lessor who is unable to return them to the lessee not 
being able to find him, there is no surrender.-® 

Tenant becoming a servant. 

Where the lessee of a ferry finding his lease unprofitable accepted the position 
of a servant under the lessor for looking after the ferry for him, it was held that 
thcre was an implied surrender of the lease.^* 

11. Clause (g) — Forfeiture — General. — The word “forfeiture" implies- 
the loss of a legal right by reason of some breach of obligation.^ Clause (g) provides 
that a lease will determine by forfeiture in three cases — 

(i) on breach of an express condition where a right of re-entry is provided 
for on such breach ; 

(a) on denial of the lessor’s title by the lessee; and 

(3) on the insolvency of the lessee where the lease provides, on such- 
contingency, for a right of re-entry. 

It may be noted that there can be no forfeiture in the first and third cases unless a 
right of re-entry is provided for. This qualification is not necessary in the second, 
case. 


It is also necessary before a lease can determine in any of these three cases’ 
that the lessor must give a notice in writing to the lessee of his intention to determine 
the lease. Under the clause as it stood prior to the amendment of 1929, a notice in 
writing was not necessary, but the lessor was to do soine act showing his intention to- 
determine the lease. The reason is that a determination by forfeiture of a lease being 
the result of the wrongful act or omission of the lessee, it should not be at his option 
to determine the lease by his own wrongful act, the general principle being that no- 
man can be allowed to take advantage of his own wrong.® 

The law “ abhors a forfeiture and the Courts both in England and in India 
lean strongly against forfeiture,^ so that if the plaintiff comes to a Court relying on 
forfeiture, he must prove his right strictly this clause should not be extended to 
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cases not strictly covered by it.*^ 

But, though the law abhors a forfeiture, a covenant or condition entailing a 

forfeiture on breach thereof must, according to English cases,- be construed fairly 

fording to the intention of the parties. In Goodtitle v. Salville,^ Lord Elienborouch 
C J., said : * 

In the construction of covenants of this sort, they are neither entitled to 
favour nor disfavour, whether they are to create a forfeiture or to continue an 
estate ; but we are to put the fair construction upon them, according to the 
apparent intention of the contracting parties. ” 

In the undermentioned cases,® however, it has been held that covenants, the breach of 
which entails forfeiture, are always to be strictly construed agahut the lessor. This 
does not appear to be in consonance with the English law. 

Before this clause can be applied it must be established that there was a lease. 
Where this is not established, no question of forfeiture under this clause can arise.^® 

Where all the conditions of this clause are satisfied, the lease is determined 
and the lessor is entitled to eject the lessee, unless the forfeiture has been waived or 
relieved against. It has, however, been observed in the undermentioned case'^ that 
ej^ment is a matter of discretion of the Court in such a case. It is submitted that 
this is not correct unless the decision can be assumed to mean a discretion to grant 
relief against the forfeiture. 

A lease cannot be determined in part, by forfeiture.’- 

This clause provides for forfeiture only in the three contingencies specilied 
tlierein. Waste by the lessee is not one of these contingencies. (See S. io8, ci. (o). 
Note 8.) But under the custom governing certain agricultural leases, as for instance 
the kanom in Malabar, wilful and extensive waste by the kanomdar is a ground of 
forfeiture.^* 

A wakj created by a tenant is not such a dealing with the property as to 
entail a forfeiture of tenancy.'^ 


12. Forfeiture — Permanent lease. — A permanent lease is liable, like any 


[See also Marsh 474 (475), Lall Lukchmee 
Pershad v. Bhoodhan Singh.'\ 

6 . (19) 6 AIR 1919 Mad 866 (887) 4 o 

Ind Cas 301 (DB), V enkatachariur v. biura- 
stinha Aiyangar. 

(1808) 33 E R 752 (755) : 15 Ves 258 : 10 
R R 74, Church v. Brown. 

7. Woodfall, landlord and Tenant. 22nd Eda., 

page 384. ^ 

(1845) 66 R R 611 (615, 616) : 6 Q B 
953: 9 Jur 508: 14 LJQB i89> Ooe d. 
Muston V. Gladwin. 

(1858) 10 E R 1459 (1468) : 6 H L C 672 ; 
27 L J Q B 321 : 108 R R 252 : 6 W R 
(Eng) 523 : 5 E & B 648 : 4 Jur (r^'S) 
903, Croft V. Lumley. 

(1828) 173 E R 1126 (ii2’' : Mood & M 
189 : 31 R R 729, Doe d. Davis v. Elsatn. 

8. (1812) 104 E R 1022 <1025) : 16 East 
87 : 14 R R 305. 

i 9' ('25) 12 AIR 1925 Mad 57 (5^) : 8t 
Ind Cas 1006, Venkatramana Bhatta v. Kri- 
shna Bhaita. (Lease prohibiting alienation — 
Lessee transferring part — Right of re-entry 
does not accrue.) 

i ('^7) 24 AIR 1937 Cal 636 (637) : *73 Ind 

378 (DB), Keshab Chandra v. Copal 
Chandra. (Do.) 

^(*33) 22 AIR 1935 Mad 163 (165) : JS Mad 
* ‘578: 134 Ind Os 445 (DB), Raman Meuon 
t V* Malabar Forest & Rubber Co., Ltd. (Lease 

f:-/ - 


taken benami — Clause for forfeiture that on 
lessee becoming bankrupt lease should ipso 
facto cease — Held on construction of clause 
that it could not necessarily refer only to 
insolvency of real lessee.) 

10. (‘43) 30 AIR 1943 Oudh 105 (106) ; 203 
Ind Cas 361, Mahmood Azim v. Paleshwari 
Prasad. 

(1907) 10 Oudh Cas 31 (33) (DB), Ram 
Charan v, Babu ^heo Dayal. (Tenant trans' 
ferring his abadi site which he was not 
entitled to transfer under the wazib-ul-arz 
— Held, there was no forfeiture under S. 
Ill (g) as the tenant was not a lessee of 
the abadi site.) 

(■36) 23 AIR 1936 All 385 (386) : 160 Ind 
Cas 866 (DB), Kanhaya Lai V. Abdullah. 

11. ('28) 15 AIR 1928 All 716 (717) : no 
Ind Cas 872, Bhagwati Prasad v. Peglar. 

12. (’36) 23 AIR 1936 Mad 252 (255) ; 168 
Ind Cas 1005, Soorayya v. Sooranna. 

(’82) 4 All 174 (176) : 1S81 All W N 140 
(DB), Bholai v. Rajah of Bansi. 

13- (’99) 9 Mad L Jour 306 (308, 309). 
Mallarkandi V. Narayana. (Where a kanom 
is so forfeited on the ground of waste, the 
Kanomdar does not lose his right to recover 
the Kanom amount or any icnevcal fees he 
might have paid to the owner of the land.) 

14. ( 47) 34 AIR 1947 All 49 (50) : 224 
Ind Cas 290 Mohd. Sheriff v. W'iuji Banam 
-i-Khuda. 


1866 [S 111 N 12-13] 


DETERMINATION OF LEASE 


Other lease, to be forfeited on breach of a condition which provides that on breacli 

thereof the lessor may re-enter^ or on the ground of denial of title.^ 

13 . Forfeiture for breach of condition. — Under the English law, a lease 
may be determined for a forfeiture incurred either by — 

(1) breach of a cone! /lion in the lease or, 

( 2 ) breach of a covenant in case, and, in case only, the lease contains a 

proviso for re-entry for a breach of such covenant.^ 

A breach of a condiiion will, under the English law, entail a forfeiture even 
though there is no express clause for re-entry.- In this country before the Act was 
passed, it was held that there was no forfeiture, even in the case of a condition, unless 
there was a proviso for re-entry on its breach.® 

This clause also not recognise the above distinction in English law. It speaks 
only of conditions and not of covenants and further provides that there would be a 
forfeiture only if the condition provides that on breach thereof the lessor may re- 
enter.. It has, however, been regarded generaUy as not limited to "conditions” in 
the strict sense in which the word is used in the English law’, but as applying to all 
cases whether conditions or covenants, if there is a proviso for re-entry on breach 
thereof. The proviso for re-entry indeed converts, what would otherwise be a mere 
covenant, into a condition. 

Even in cases not governed by the Act, it has been held as a general principal, 
that unless there is a proviso for re-entry, a breach of a condition or covenant will not 
not entail a forfeiture."* 
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A forfeiture for breach of a condition will take place under this section only — 

(a) if the condition is express, and 

(b) the condition provides that the lessor may re-enter on breach thereof.'' 

Under the section as it stood prior to its amendment in 1929, the words or 
the lease shall become void” occurred after the words "on breach thereof the 
lessor may re-enter. ” This was based on a distinction which had, at one time, been 
recognised in England between a clause for re-entry and a clause of nulity, namely, 
that a forfeiture in the former case could be relieved against but a forfeiture in the 
latter case could not.® Even in England, such a distinction was not recognised in 
later cases.’^ A lease providing that on breach of a condition, it shall become void 
was held only to be a viodable transaction* the reason being that the lessee could 
not be allowed to free himself, by reason of his own wrongful act, from his obligation.-’ 
further, S. 114 provided for relief against forfeiture irrespective of the fact whether 
there was a clause for re-entry or a clause for nullity on breach of the condition. The 
words "or the lease shall become void” have been removed by the amendment of 
the section in 1929 as they served no useful purpose. 

The condition, in order to effect a forfeiture, must be a valid one. In 
Maharajah of lepore v. it was held by their Lordships of the privy Council 

that the breach of a condition of attendance by the lessee on the lessor on ceremonial 
occasions did not a operate to cause a forfeiture. 

What is meant by an "express condition” is, not that the wording of it 
should be in any particular form, but that the condition can be gathered irom the v-ords 
of the instrument, giving to them their ordinary meaning so that the court may be 
certain that such condition was part of the stipulation between the parties and was under- 
stood to be so b^^them.” 


Condition against alienation. 

Section 10 provides that a condition against alienation in a lease is valid 
if it is for the benefit of the lessor or those claiming under him. Under this clause 
it has been held that even a valid condition against alienation will not operate to 
cause a forfeiture or render the alienation in breach of it inoperative, unless there 
is a proviso for re-entr>’ by the lessor for the breach of the condition.- But it may 


5. (’14) I AIR 1914 Cal 850 (851) : 24 Ind 
Gas 354 (DB), Nabakumar Datia v, Ird/- 
lokya Nath Bose. (Statement in a lease that 
if the lessee fails to dwell upon the land 
then he shall have no interest or tonnection 
with the land is not an express condition,) 
.(’19) 6 AIR 1919 Cal 1028 (1029) : 40 *nd 
Cas 507 (DB), Khirode Chandra v. Miana- 
pore Zemhidary Co., Ud. (No provision lor 

re-entry — No forfeiture.) 

^1889) 1889 Bom P J 249. Hepnnl^ p. 29^ 
(296), Rahimanbhat v. Shekb Sadouin. (No 
right of re-entry attached to breach of cove- 
nant not to sell — No forfeiture.) 

('22) 9 AIR 1922 Pat 528 (329) : i P« 
363 : 69 Ind Cas 886 (DB), Hnanandfsan 

Oiha v. Kamdhar Smgh. 

7. (’22) 9 AIR 1922 Pat 528 (528, 529: 1 
Pat 363 : 69 Ind Cas 886 (DB), Hnanan 
dhan Ojha v. Ramdhar Singh. 

8. (1841) 66 E R 969 (977) : 90 R R 879 • 
I Hare 109: it L J Ch 132: 5 V 

. 1106, Bowser v. Colby. 

-(1836) 150 E R 490 (493) : 1 M & VC 402 : 


1B301 150 c XV ^ , 

Tyr & G 769: 5 L J (NS) Eq 185 : 46 

~ ’ V. Birch. 


ii R 326, Doe d. Naso v. oinry. 

({j 877 ) 47 LJPC 8 (i6) : 3 App Os 115 : 
^ 57 L T 727, DavenporS v. The Queen. 
®.;(i8ax) 106 E R 984 (986) : 4 B A Aid 




401 : Gow N F 220 ; 23 R R 318, Doc d. 
Bryan v. Bancks. 

10. (19) 6 AIR 1919 P C 1 (5) : Ind 

App 109 ; 42 ^Iad 5H9 ; 30 Ind Cas 651 
(PC). 

ij. (10) 8 Ind Cas 309 (3J0) (DB) (Mad), 
Mii\sa Kutti V, Runguchanur. 

12. ('ll) 10 Ind Cas 489 (490) (C.il), Akrtim 
All V. Durga Prosamui. (A covenant against 
alienation in a permanent lease is inopera- 
tive when no right of rt-cntiy is reserved. 
Following 36 Cal 743 -) 

(■06) 28 All 400 (401) : 3 All L Jour 196 
(DB), Nftrup.il Singh v, Kalyan Dm. 
(’05) 9 Cal W N 36 (59, 60), Nadhti iWtindai 
V. K.irUck Aiandal. 

(’19) 6 AIR 1919 Cal 405 (405) : '>2 Ind 
Cas 19, Ni.'hi Kanta DuSta v. Shasu Kiiuta. 
*(■90) 17 Cal 826 (827) (DB), Nil Madhab 
Sikdar V. Narattam Sikdar. 
t(’o3) 26 Mad 157 (16;, 162) : 12 Mad L 
Jour 189 (DB), Parame\hTi v. Vitiappa 
Shanbaga. 

(■17) 16 Suth W R 103 (104) (DB), 

AKahomtd Faez v. Shib Doolaree. 

(’20) 7 AIR 1920 Mad 1006' (1008) : 43 Mad 
503 : 61 I. C 658 (SB), Udipi Seshaghi v. 

Seshamma. 

( 29) 16 AIR 1929 Cal 228 (229) : 116 Ind 
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be questioned whether this view is consistent with S. lo which expressly recognises- 
the validity of conditions restraining alienation inserted in leases for the benefit of 
the lessor. (See S. lo Note 13 .) This clause has no application to tenures, one 
of the incidents of which is that it is transferable, or to tenures, one of the incidents 
of which is that it is not transferable. An alienation will not cause a forfeiture in 
the former case^^ while in the latter, a transfer will put an end to the tenure though. 
no right of re-entry is reserved. 

A Condition against alienation means a condition against alienation by act of 
parties and not one by operation of law or in execution of a decree.^^ 

A condition against alienation is not broken by an alienation of a part of 
<lciTiised premises^® or by an alienation by only one of several lessees,"^" through, where 
ihe sliare of each tenant is specified, the landlord may re-enter on the share of the 
person alienating but not on the share of the others.^^ But where he entire demised 
i.ind's transferred by the tenant by separate alienations, in parts, of the demised property, 
if has been held that in such a case the condition against alienation is broken and 
would w’ork as a forfeiture of the lease.'*® A condition against an assignment is not: 
broken by a sub-dimise of the lease by way of mortgage.’**’ A condition against sub- 
letting is not broken by the letting of or by letting part of the premises.'*’’ 


Nor IS a condition against alienation broken 

operative.-" A conditoin against alienation to 

Cas 155 (DB), Kheira Nath v. Buharah. 
(Where a lessor does not reserve to niinscif 
fight of re-entry on bre.ich of a covenant 
against alienation, the lessor cannot sue the 
holder of the lease-hold for recovery of 
possession on the breach of the condition.) 

(’21) 8 AIR 192X Cal 474 (476) : 47 Cal 
979 : t’O Ind Cas 984 (DB)./«ger/a Chandra 
Ray V. Mokbul Alt. 

[See also (’09) 36 Cal 745 (74S) : 2 Ind 
Cas 416 (416) (DB), Basarat v. Manimlia. 

(*17) 4 air 1917 Cal 609 (609) : 40 Ind 
Cas 444, Annoda Charan v, Dasarath Haidar. 
(Covenant by the tenant not to transfer his 
interest cannot restrain the latter from trans- 
ferring the same, unless proper conditions 
are put in for enforcing the rights of llie 
landlord on a breach of the covenant.)] 

Also see S. 10 Note 17 and S. 108 ()) Note i. 

[But see (’97) 2t Bom 195 (197) tDl>), 
Madar Saheb v. Sannabati a Gafaransha. 
{Obiter — Condition against alienation does 
not require express right of re-entry in the 
event of breach.)] 

i3. ('25) 12 AIR 1925 Mad 914 (914) : 86 
Ind Cas 294, Knshnan NambndripaJ v. Kun- 
kan Nair. (Karam kozhu tenure. AIR 1922 
Mad 290 and AIR 1922 Mad 274 : 45 Mad 
394 (FB) followed.) 

14' (13) 36 Mad 3S0 (382) ; 12 Ind Cas 
1007 (lOoS) (DB), Aebutha Menon v. 
Sankaran Natr. (Karamkari tenure.) 

(’21) 8 AIR 1921 Oudh 13 (13) : 6i Ind 
Cas 945, Jagtnohan v. Deputy Commissioner, 
Partabgrah. 

15- (’90) 12 All 192 (197) : 1890 All WN 
71 (DB). Re West Hopetown Tea Co. 
(Covenant not to assign.) 

(’93) 20 Cal 273 (278) (DB), Golak Nath 
V. Mathura Nath. (Sale in execution.) 

(’22) 9 AIR 1922 Cal 96 (97) : 70 Fnd Cas 
81 (DB), Monmatha Nath v. Chunilai. (A 
condition in a lease restraining transfei is 
not applicable to a case of involuntary 
transfer.) 


by an alienation which is not valid and 
" any person or persons ” is not broken by 

t(i798) loi E R 1264 (1267) : 8 T R 57 - 
4 R R 586, Doe d. Mitchinson V. Carter. 
(Sale in invitum.) 

(1815) 105 ER 644 (646) : 3 M & S 353 
(369) : 16 R R 293, Doe d. Goodbeher^ v. 
Beran. 

16. (’37) 24 AIR 1937 Cal 636 (637) : I73 
I. C. 578 (DB), Keshab Chandra v. Copal 
Chandra. 

('97) 24 Cal 152 (154) (DB), Bansi Das 
V. Jagdip Naraiu. (20 Cal 590 followed.) 
(■32) 19 AIR 1932 Cal 787 (788) : 60 Cal 
47 • 139 Ind Cas 239 (DB), Swarnamoyce 
Debya v. Ajeraddt. (Usufructuary mortgage 
of part of holding.) 

( 26) 13 AIR 1926 Mad 1202 (1202) : 50 
Mad 331 : 98 Ind Cas 1070, David Culinha 
V. Salvadora. ' 

( 25) t2 AIR 1925 Mad 57 (58): 81 Ind 
Cas 1006, Venkataramana Bhatta V. Krishna 
Bhaita. 

17. (’14) I AIR 1914 All 305 (506) : 24 Ind 
Cas 79, Kundanlal v. Kallu. 

18. (’36) 23 AIR 1936 Pat 450 (455) : '5 
Pat 680 : 164 Ind Cas 358 (DB), Pancham 
Singh V. Promotha Nath. 

(■47) 34 AIR 1947 Mad 441 (442). 

Bhat V. Muhalaxmi Amma. 

19. (’28) 15 AIR 1928 Cal 681 (683) : .“4- 
Ind Cas 786 (DB), Bejoy Lai v. Benarsidas. 
(AIR 1928 <^1 99 : 54 Cal 948 reversed. 
On facts, it was held that the assignment 
in the present case by way of mortgage was 
an absolute one.) 

19a. (i8r4) 171 ER 24 (25) : 4 Camp 75 
(77) : 15 R R 728, Doe d. Pitt v. Lamtng- 
19b. (1906) 22 TLR 233 (233), Wilson V. 
Rosenthal. 

20. (’38) 25 AIR 1938 P C 20 (22) : 63 Ind 
App 45 : 17 Pat 69 : 32 Sind LR 276 : 172 
Ind ^s 443 (PC), Secretary oy State v. 
Kuchwar Lime and Stone Co., Ltd. 
nation inoperative for Avant of registrattoa. ) 

(’36) 23 AIR 1936 Pat 372 (377) ' *5 P** 
« 4^ : 163 Ind Cas 501 (DB), Knchwar Lime 
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^ alienation by one lessee of his share in favour of his co-lessee. For an instance of 
-a restrictive condition against assignment, see the undermentioned case.-'**' 
Non-payment of rent. 

The due payment of rent may be an express condition in the lease, a breach 
of which may cause a forfeiture.^^ There must, in this case also, as in the case of 
other conditions causing a forfeiture, be a provision for re-entry on breach of such 
conditions."^ Under the English common law, it was necessary for the lessor before 
he could claim forfeiture for non-payment of rent, to demand the rent on the exact 
day on which the forfeiture accrued at the proper place of payment and at a covenant 

hour before sunset."® This rule does not apply in this country."* 

Breach of condition by lessor. ^ • 

The act does not provide for the determination of a lease for a term] by the 
lessee tot breach of a condition by the lessor. The lessee cannot therefore avoid a 

lease for a branch of a covenant by the lessor, e.g., to have a latrine constructed, a 
well sunk, and a room upstirs built."'’ 

I r It title.— The law as to forfeiture of a lease by 

denial of the lessor s title is not the ancient law of India but has been adopted from 

the law of England and was applied even before the enactment of this Act" on the 

ground ^at the rules of forfeiture in England were in consonance with justice, equity 
•and good conscience.® ^ > i / 

4 4 j English law, it is only a tenancy for a term of year that is 

I disclaimer by the tenant of the landlord's title. A disclaimer 

“I “se of a tenancy from year to year operates! to put an 
md to the tenancy, not by forfeiture, but as evidence of an election to put an end to 

aeLraTdS+rrnl * f ‘’p I necessity of a notice to quit.* This Act, while importing 
. general doctrine of English law of forfeiture by denial of title by the tenant does not re^ 

“siate^'""" l-ti- V. Secretary oj 

Mad 261 (263) : 90 
Ind Cas 700, Koragaiva v. Jakri Beary. (But 
alien^ion in favour of lessee's daughter 
would come within the clause.) 

■* » ^942 Cal 432 (454) • 202 

Chandi Charan v. Tara 
Nath. (Stipulation in lease that if lessee 
or his successors transferred the lands, 
the lessee or transferee would be liable to 
pay landlord one-fourth of consideration— 

Otherwise, transfer not valid and landlord 

ntSir 1 possession and title 

under lease would be extinguished— Terms 

•to be operative between parties and their 

assigiiess from 

original enant s heirs— Treating condition as 
a restrictive condition against alienation, it 
was perfpztly valid and binding upon the 
persons deriving title through or from the 
original parties— Apart from it, stipulaUon 
amounted to a covenant running with tlie 
land.) 

(’47) 34 air 1947 Cal 441 (442) (DB), 

Sm. Rajabala v. Sukurtiari Debt. 

('35) 156 Ind Cas 351 (352) (All), Narain 
Das v. Permanand. 

(47) 34 air 1947 Cal 441 (442) (I^B), 

$m. Rajabala v. Sukumari Debt. 

<•7*) 18 Suth W R 244 (244) (DB), Ruh^ 

^ moonissa v. Soopun Jan. 

22 AIR 1935 Lah 863 (865) ; 159 Ind 
Cat 1019 (DB), Bhagwan Das v. Ghulam 
Mohammad. (No clause for re-entry — 

X4aor*ft only remedy is to sue for arrears of 

.Mi)* 


(’21) 8 AIR 1921 Nag 10 (ii) : 17 Nag LR 
205 ; <32 Ind Cas 850, Mahadeo v. Jainara- 
yan. 

23- (1826) 172 E R III (ill) : 2 C & P 
245, Doe d. Chandless v, Robson. 

(’67) 2 Agra Ext O. C. ). i (ii), Ore it Eas- 
tern Hotel Co. v. Collector of AlUih<iu.id. 

24. ('67) 2 Agra Ext O. C. J. i (ii. 12), 
Great EaUern Hotel Co. v, Collectoi of 
Allahabad. 

25. ('25) 12 AIR 1925 Mad 833 (834) : 87 
Ind Cas 10, Govindaswami v. Palaniappa. 

Section 11 1 — Note 14 

i *(’r9) 6 AIR 1919 P C i (3) : 46 App 
109 : 42 Mad 589 : 50 Ind Cas 631 (PC). 
Maharaja of Jaypore V. Rukmans. 

( ^) II AIR 1924 Lah 281 (283) ; 70 Ind 
Cas 349, Chiragh Din V. Muhammad Usman. 
(Principle enunciated in S. iir (c) applies 
in the Punjab.) 

2. (’19) 6 AIR 1919 PC 1 (3) : 46 Ind App 
109 : 42 Mad 589; 50 Ind Cas 631 (PC), 
Maharaja of Jaypore v. Rukmani. 

(1^5) 2 Mad HCR 109 (no) (DB), 
Mayavanjari Cnumaren v. Nimini Ma^uran. 

(1863) I Mad HCR 445 (446) (DB), Ramcn 
Nayar v. Kandapunt Nayar. (The holder on 
kanom m Malabar who denied his jenn.j's 
title entirely forfeited his right to hold for 
twelve years.) 

(■81) 6 C.J 4,6 (439) (DB), Mozhufuddin 
V, Govtnd Chunder Nundi, 

3. (19) 6 AIR 1919 PC 1 (4): 46 Ind 
App 109: 42 Mad 589: 50 Ind Cas 631 
(PC), Maharaja of Jaypore V. Rukrttam. 

4. ( 19) 6 AIR 1919 PC i (4, 5) ; 46 Ind 
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cognise the above distinction between a lease for a term of years and other leases, as 

regards forfeiture.® ^ , • 

The landlord's right of forfeiture arising from disclaimer of title is no part 

of the contract of tenancy but is a right which the laW implies in all cases from the 

relation of landlord and tenant.*'' . 

In order to constitute a disclaimer of title there must be a direct repudiation 

of the relation of landlord and tenant or a distinct claim to hold the estate on a ground, 
wholly inconsistent with the existence of such relation, which, by necessary implica- 
tion is a repudiation of it.' A disclaimer is thus a renunciation by the party of his- 
character of tenant either by setting up a title in another, or by claiming title in him- 
self'-^ and the denial must be by clear and unambiguous words,® and to the knowledge 
of the landlord.'* Thus, a statement by a tenant to the landlord " you are not my 
landlord. I am nobody’s tenant " is a disclaimer of title.^« In case of leases to which 
the provisions of this Act do not apply, it has been that a disclaimer of landlord's 
title unless it is a judicial proceeding or other public document, which is covered 
by the term " record ” in English law, is not enough to work a forfeiture.'^'® 

Disputing terms of tenancy. 


App loi; ; 42 Mad 589 : 50 Ind Cas 631 
(PC), Mjhara}a of Jaypore v. Rukniaiii. 

5. tCiy) 6 AIR iyi9 Mad Sy? (900) : 46 

Ind Cas 62 Iyengar v. Curu- 

narni Chetti. 

6. (’96) 20 Bom 354 (361) (FB), Venhaft 
Krishna \. L>tk.\hman. 

7. *(1836) 130 E R 614 (617) : I M & W 
695 : Tyr H Gr 1065 : 2 Gale 154 ^ 5^1- J 
(ms) Ex 253 ; 46 R R 464* 

V. Stamon. (Per Baron Parke.) 

(•16) 3 AIR iyi6 Mad 749 (75o) : 3» Ind 
Cas 220 (Db), Oydal Kurup v. Ptarayanan 
Nambudri. (5 LJ Ex 253 and 9 Cal WN 

928 relied on.) 

tCi9) 6 AIR 1919 Mad 897 (90o) : 4<> Ind 

Cas 62 (DB), Rama Iyengar v. Gurusamt 
Chetti (Doe d. Gray v. Stanton, (1836) i 
M & W 695 relied on.) 

(‘19) 6 AIR 1919 Mad 1106 (1107, 1108) : 
41 Mad 629 : 45 Ind Cas 743 (DB). 
KoniHliikulti V. Muhammad. 

7a. Woodfall. Undlord and Tenant. 22nd Eon., 

page 463. 

8 (-45) 32 AIR 1945 All 293 (297) : ILR 
(1945)' All 248 (DB), Shiam Behan v. 
Madan Singh. 

(■45) 47 Pun LR 87 (88). Sham Lit v. Mt. 

Gindori. , , 1 \ 

*(19) 6 AIR 1919 PC I (4) : 46 Ind App 
109 : 42 Mad 589 : 5® Ind Cas 631 (PC), 
Maharufa of faypore v. Rukmaui. 

tCl3) 35 All 145 (148) i 18 Ind Cas 728 

(729) (DB). Prag Karam V. Kadtr Baksb. 
(The execution of a mortgage by the tenant 
IS not a clear denial of title.) 

(’20) 7 AIR 1920 Mad 256 (256) : 43 Mad 
480 ; 56 Ind Os 13 (DB), Raman Satr v. 

Mortyatnma. ,,, ,, 

(’23) 71 Ind Cas 270 (271) (DB) (Mad), 
Sreedharam Valia Rajah v. Parakkat. 

+ (*19) 6 AIR 1919 Mad 1106 (1108) : 41 
Mad 629 : 45 Ind Cas 743 (DB), Komulu 
Kutti V. Muhammad. 

(’24) II AIR 1924 bah 281 (284) : 70 Ind 
Cas 349. Chiragh Din v. Muhammad Usman. 
(’23) 10 AIR 1923 bah 454 (45.5) : 4 bah 
160 ; 73 Ind Cas 791 (DB), Zia-ud-Dtn v. 
Fakir-ud-Din Ahmad Khan. (Description of 


tenant as owner in a memorandum of appeal . 
in land acquisition proceedings does not con- 
stitute disclaimer.) 

( 27) 14 AIR 1927 All 806 (807) : 100 Ind 
Cas 646, Sardar Singh V. Man Singh. 

(16) 3 AIR 1916 Nag 15 (16) : 13 Nag. 
L R II •. 39 Ind Cas 15, Bhivafi v. Tukaram. 

(■34) 21 AIR 1934 bah 289 (290) : 15 bah 
683 : 1 51 Ind Cas 209, Mahomed Mahmud 
Khan v. Laja Mat. (The mortgaging of 
premises by a tenant does not amount lo- 
an unequivocal and unambiguous denial of 
the landlord's title.) 

( 27) 14 AIR 1927 Nag 50 (51, 52) : 9^ 
Ind Cas 16, Ganesh v. G. S. Khaparde. 

i('35) 22 AIR 1935 Bom 41 (42) ; 59 Bom 
194 : 155 Ind Cas 516 (DB), Rachotappa. 


V. Konher Anna Rao. 

. +('2o) 7 AIR 1920 Mad 256 (256) : 43 
Mad 480: 56 Ind Cas 13 (DB), Raman 
Nair V. Moriyamma. 

(■32) 19 AIR 1932 Bom 599 (602) : 140 
Ind Cas 567 (DB), Narayan Vithal V. Afd«- 
gesh Vithal. 

’35) 22 AIR 1935 Bom 41 (42) : 59 Bom 
194 : 155 Ind Cas 516 (DB), Rachotappa 
V. Konher Anna Rao. 

(•19) 6 AIR 1919 Mad 1106 (iio8) : 41 
Mad 629 : 45 Ind Cas 743 (DB), Komulu 
Kutti V. Muhammad. 

’23) 71 Ind Cas 270 (271) (DB) (Mad), 
Sreedharam Valia Rajah v. Parakkat. 

'85) 9 Bom 419 (421) (DB), Gangabat v. 

Kalapa Dari Mukrya. 

•34) 21 AIR 1934 bah 289 ,(290) \ *5 bah 
683 : 151 Ind Cas 209, Mahomed Mohmua 

Khan v. Laja Mai. ^ . 

. (1840) 173 E R 1047 (1049) : 9 Car & 
P 773, Doe d. Bennett v. Long. 

■34) 21 AIR 1934 All 103 (104) : 149 iQd 
Cas 517, Madho Lai V. Lai Bahadur 
■46) 33 air i 94« Lah up 337) 

(1947) bah 235 : 226 Ind Cas 583 (I^„h 
Mt. Gindori v. Sham Lai. [AIR *9i9 P C 
I : 42 Mad 589 : 46 Ind App 109 (PC) 

^applied.] ^ r (88). SW Z^/ v. Mt 

Gindori. [Case from Punjab— The rule 
of English law is that a tenant will forfeit 
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U- 1 JI it was held in Vwiofi v. Moat‘‘ that a denial by the tenant of 

his landlords right “to raise the rent” coupled with an offer to pay “ cuslomarv-rent ” 
was a repudiation of the landlord’s title. This view has not been followed in India 
Md It has been held that where tenant admits a tenancy but disputes the terms of 
the tenancy or sets up a more favourable tenancy such as a permanent tenancy, it is 
not such a repudiation of the tenancy as would cause forfeiture.^^ 

Requiring further information or putting the landlord to proof of his. title. 

Where a person claiming to be the landlord is nof the original lessor but is 
one who claims under a derivative title from him and the lessee without repudiating 
his character as tenant states that the original lessor's title is really vested in another 
person^^a qj. where he puts the claimant to -proof of his title'* or where he merely re- 


his holding if he denies his landlord’s title 
in clear, unmistakable terms, whether by 
matter of record, or by certain matters in 
pais. Forfeiture by matter hi pais occurs, 
according to English law, when a tenant 
purports to make a tortious conveyance, and 
this part of the rule w-as never applicable in 
India.} 

(’46) 33 AIR 1946 Mad 57 (58) : 222 fnd 
Cas 646 Ramchandra Rrahhu v. Mahadrii 
[See houever. In cases to whuh the 
T. P. Act does not apply, it is not 
necessary to entail a forfeiture that the 
denial of the landlord's title should be 
embodied in a judicial proceeding. A 
denial of landlord's title contained in a notice 
sent by the tenant in reply to the landloid’s 
notice is sufficient to entail forfeiture of the 
tenancy. 34 Mad 161, Approved ; .\IR 1919 
PC 1 ; 42 Mad 589 : 46 Ind App 109 
(PC), Exp/.} 

11. (1881) 50 LJ Ch 331 (332) : i6 Ch D 

504 : 44 LT 210. 

12. ( 19) 6 AIR 1919 PC I (4) : 46 Ind App 
109 : 42 Mad 589: 50 Ind Cas 631 (PC). 
Mahara/a of feypore v. Rukmani.' 

13- ('20) 7 AIR 1920 Bom 53 (53, 54) • 

Ind Cas 226, Got Daft v. Dod Laxmau. (An 
assertion by an annual tenant that he is a 
permanent tenant is not a denial of the 
landlord’s title. Such a tenant is therefore 
entitled to notice before he can be evicted.) 
(’93) 1893 Bom PJ 292 (DB). Krishna v. 
Ladu. (The setting up of a permanent lease 
does not constitute such a denial of title as 
to relieve the owner from giving notice to 
the tenant.) 

+ ('86) 13 Cal 248 (253, 254) (DB), Kuti 
Krishna Tagore v. Golan Ally. 

('86) 13 Cal 3 (6) (DB). Kail Kishan Tafiore 
V. Golan Ali. {Vivian v. Moat, (i88t) 44 
LT 210, docs not apply to this country.) 
t(’96) 1896 Bom PJ 451, Ramchandra 
Kashinath. (Setting up by the defendant of 
a right in himself to hold the lands on 
mirasi tenure on payment of the annual 
assessment wa.s not such a disclaimer as to 
entitle the landlord to forfeit the tenancy 
and to sue without determining it by notice. ) 
+(’94) 17 Mad 218 (220) : 3 Mad L Jour 
287 (DB), Vnhamma Deri v, Vaikunta. 
(Vit'ian v. Moat, (1881) 44 L T aro. not 
tollowed.) 

(’*6) 13 AIR 1926 Cal 1181 (1182) : 96 lod 
Cu 386 (DB), Rafendra Kumar Das V . Sarat 
Chandra Das. (An assertion by occupancy 


tenants of a higher right than what they 
actually have, w'ill not cause a forfeiture of 
their rights as occupancy raiyats.) 

(*i6) 3 AIR 1916 Nag 15 (16) ; 13 Nag 
L R II : 39 Ind Cas 15, Bhitaji v. Tnkayam. 
(Claim to hold as an ante-ijara tenant does 
not amount to a repudiation of the title.) 

K 39) 26 AIR 1939 Oudh 257 (267, 268) ' 
'4 Luck 723 : 1R.3 Ind Cas 821 (DB). 
Amar Krishna v, i^azir Ha.tan. (Assertion 
that they were holding under heritable and 
transferable lease, does not amount to dis- 
claimer of landlord’s title.) 

^-=^54. 355) : Ind Jur 

236 (DB). Snoha v. Nagappa. (Setting up 
permanent tenancy is not denial of title 

44 L T 2TO: I 
Mad H C R 13 ; t 3 Cal 96 ; 13 Cal 238 ; 
8 Bom 82R referred.) 

(04) 27 Mad 23 (24) (DB). Chinna Nara- 
yudu v. Hauschendana Deo. (An assertion 
by the tenant of his alleged title as a perina* 
nent tenant and his denial of the landlord's 
title to give a lease of the land to a third 
party, is not .1 denial of title.) 

f( r6) 3 AIR 7916 Mad 240 (259) : 29 Ind 
3(’5 (DB), Atahara/a of feypore v. S»i 
Rukmini Paltamahadevi Gam. 

(96) 6 Mad L .Tour 39 (61) (DB). \\>ngu 
Padiyachi Ragaia Chetty. (The setting up 
of an occupancy right by a tenant is not .i 
disclaimer of title.) 

(■21) 8 AIR 1921 Bom 393 (396) ; 45 Bom 
303 : 59 Ind Cas 278 (DB). Ram Ranchod 
V, Say ad Ahdul Rahim. (The setting up 
Or a permanent tenancy by a yearlv tenant 
IS not tantamount to disclaimer of the land- 
ord s title ; such a tenant is therefore entitl- 
e o a notice to quit before he c.m be evict- 
ed by the landlord.) 

(*86) 10 Bom 669 (672) (OB), Purshotiam 
V. Dattatraya. 

414 ) 

(DB), Vnhu V. Dhondt. (Qncere—Settlnc 

uo pymanent tenancy right if a disclaimer 
of title.)] 

ree (’84) 8 Bom 228 (230) (DB). 
Baba V. Vnhuanath. (Setting up permanent 
tenancy— Setting up a right to hold at a cus 
ternary rent in answer to a claim for increas- 
ed rent is a repudiation of the landlord’s 
title winch absolves the landlord from his 
obligation to give notice to quit.} 

13a. ( 26) 13 AIR 1926 Cal 1205 (i 2 o 6 ) - 96 
Ind Cas 1056 (DB), Abdulla v. Mohammad 
Aiuslim. 
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quires further information bona fide before he pays the rent to anybody^^ there is no 
disclaimer of title. Where there is no renunciation of the lease the lessee, being unable 
to get possession of a part of the property claimed by a third person executed a lease 
to him in respect of that part, there is no denial of title.^® 

Denial of extent of interest of landlord. 

An admission in good faith by a tenant, of the superior title of a third person ' 
to a portion of the lands included in the tenancy without? denying the landlord's title 
to receive the entire rent is not such a denial as would entail a forfeitures^ 

Denial in suit to which lessor is not a party. 

A setting up, in a suit to which the landlord is not a party, of the title of 
a third person, without any denial of Payment of rent to him before suit is not such 
a denial as would entail a forfeiture.’® 

Setting up title of cosharer landlord. 

The setting up of the title of a cosharer landlord is not a denial of the whole 
title and does not work a forfeiture.’® 

Denying execution of kabuliat. 

A denial of execution of a kabuliat is not a denial of title.®® 


Non-payment of rent. 

A mere non-payment of rent®’ or a refusal to pay rent®® or the payment or 
rent to a third person®"* is not, in the absence of a renunciation of the relation of land- 
lord and tenant, a denial of title, and will not put an end to the tenancy or constitute 


(■72) 18 Suth W R 465 (466) (DB). poorsa 
Kripa Roy V. Janoo Lathak. (The tact of 
a tenant having stated in a former suit that 
he had a good title as against a person alleg- 
ing himself to be the assignee ot the original 
landlord, does not constitute a forfeiture of 
the tenure in favour of the landlord.) 

+ (■19) 6 AIR 19x9 Mad 897 (900, 901) : 
46 Ind Cas 62 (DB), Rama Iyengar v. 
Curuswami Chetti. (But the tenant must 
act bond fide, seeking to clear a doubt whe- 
ther the plaintiff is the real landlord or 
somebody else.) 

('19) 6 AIR 1919 Mad 266 (268) ; 51 Ind 
Cas 709 (DB), V enkatachariar v. Ranga- 
satni. (AIR 1919 Mad 897 followed.) 

24. (08) 12 Cal W N 525 (527, 528) (DB), 
Mathewson V. Jadu Mahto. 

tC2o) 7 AIR 1920 Cal 734 (734) : 57 Ind 
Cas 956 (DB), Mehdiali Khan Ranee v. 
Bnsiruddia. 

('25) 12 AIR 1925 Cal 1212 (12x3) : 87 
Ind Cas 657 (DB), Colam Rabbani V. Tara- 
natb Deb. 

tCoj) 2 Cal L Jour 389 {39x) (DB), 

Mallika Dasi v. Makham Lai. 

(’28) 15 AIR 1928 Cal 3x2 (3x5) : X13 Ind 
Cas 13 (DB), Hatnnullah v. Mahomed Abju. 

15. (’24) II AIR 1924 Bom 454 (435) • 48 
Bom 541 : 83 Ind Cas 45 (DB), Rukmtnt 
V. Rayaji. 

t('28) 15 AIR 1928 Cal 3x2 (315) : ii3 Ind 
Cas 13 (DB). Hatimnllah v. Mahomed Abju. 

16. (-08) 7 Cal L Jour 648 (65O (DB), 

pannan Bibi v. Tasha. ^ 

17. (’15) 2 air 1915 Mad 85 (86) : 25 Ina 

Cas 944 (DB). Abbakka Shetthi V. Sesha- 
tnma. , 

18. (’15) 2 AIR 1915 Mad 83 (86) : 25 Ind 
Cas 944 (DB), Abbakka Shetthi v. Sesk- 

amma. . , ■ ^ ^ 

19. (15) 2 AIR 1915 Cal 660 (661) ; 20 
Ind Cas 619 (DB), NeamatuUa v. Baitulla. 


20. (’26) 13 AIR 1926 Cal 1205 (1206) : 96 
Ind Cas lOjiS (DB), Abdulla v. Mahomed 
Muslim. 

21. ('45) 32 AIR 1945 All 293 (297) : ILR 
(1945) All 248 (DB), Shiam Behari v. 
Madau Singh. 

(’12) 15 Ind Cas 338 (339) (All), Anrup 
Misir V. Kedar Pande. 

(’12) 17 Ind Cas 523 (524) (All), Deoki- 
uandan v. Bindeshwari. (But non-payment 
of rent continued for a very long perior might 
raise an inference that landlord has been 
ousted or has transferred his rights to the 
tenants.) 

(’16) 3 AIR 1916 Nag 15 (16) ; 13 Nag 
L R II : 39 Ind Cas 15, Bhhaji v. Tukuram. 

(’23) 10 AIR 1923 Pat 201 (203) : 71 Ind 
Cas 570 (DB), Ram Lochan v. Kamakhya 
Narain. 

t(’i3) 35 All 145 (148) : 18 Ind Cas 728 
(728) (DB), Prag Narain V. Kadir Baksh. 
('75) 1975 Bom PJ 364 (364) (DB), Krff/i 
V. Jagoji. (Refusal to pay rent under belief 
that rent was already paid — ^No forfeiture.) 

(’24) II AIR 1924 Cal 647 (647) : 77 Ind 
Cas 551 (DB), Monmatha Kumar v. Josada 
Lai 

t('i3) 19 Ind Cas 119 (120) (All), Abdul 
Karim v. Chunni Bibi. 


22. (’45) 32 AIR 1945 All 293 (297) : ILR 
(1945) All 248 (DB), Shiam Behari v. 
Madan Singh. 

(’3i) 18 AIR 1931 Nag 105 (X05) : 122 Ind 
Cas 271 (272), Haidar v. fankiram. 

(1840) 133 E R 278 (281) : 9 L J (NS) 
CP 229 ; 56 R R 313, Doe d. Williams and 

Jeffery v. Cooper. 

23. (47) 1947 Rang L R 394 (396), Cheru 

V. 5. Rahman. . t j 

(’14) I AIR 1924 Cal 645 (646); 22 Ind 

Cas *706 (DB). Shyama Charan v. Ram 


Prosad. 
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possession of the tenant adverse to the landlord.^* (See also S. los. Note 79 ) 
<x)upled with other circumstances it may, however, constitute a denial of title.^’ 
Renunciation of tenancy. 

A mere renunciation of tenancy is not a disclaimer of title unless there is 
a repudiation of the character of landlord and tenant by setting up a title in another 
•or by claiming title in himself.*® 

Alienation of lease interest. 

An alienation by the lessee by way of a sale or a mortgage is not necessarily 
a denial of title of the landlord*^ though it may be evidence of such denial. ^ 
Denial by a joint tenant. 

A denial of title by some only of several joint tenants does not work a 
forfeiture of the tenancy.*® 

Denial of title after assignment of tease. 

llie denial of title by the lessee, after an assigment by him of the lease to 
another cannot work a forfeiture of the assignee’s interest.*® 

Denial of title must have before suit for ejectment. 


24. +(’14) I AIR 1914 Cal <345 (646) : 22 
Ind C« 796 (DB), Shyatna Charan v. Ram 
Prosad. 

(’ll) 9 Ind Cas 119 (120) (Cal), Ram Newaz 
V. Shashi Bhusan. (Mere non-payment of 
rent. ) 

•('13) 19 Ind Cas 119 (120) (All), Abdul 
Karim v. Chunni Bibi. (Do.) 

(’33) 20 AIR J933 Lah 776 (777) : 146 Ind 
Cas 726, Mohammad v. Makhu. (Do.) 

■(’35) 22 AIR 1935 Lah 441 (443), Amru v. 
Santa. (Do.) 

(’13) 19 Ind Cas 64 (65) (D 3 ) (Cal), 
Chtntamoni v. Jogeshur. (Do.) 

<’20) 7 AIR 1920 Lah 217 (217) : 57 Ind 
Cas 269, Des Raj v. Jaimal Singh. (Do.) 

(■07) 6 Cal L Tour 72 (74) (DB), Rama 
Charan Chowdhry v. Administrator General 
of Bengal. (Do.) 

•(’88) 1888 Pun Re No. 18 Pace 47 (48I 
Tota V. Sakotia. (Do.) 

t(’32) 19 AIR 1932 Lah 586 (587) ; 13 Lah 
432 : 140 Ind Cas 474 (DB), Sohawa Singh 
V. Kesar Singh. (Do.) 

<■36) 23 AIR 1936 Lah 461 (462) : 163 Ind 
Cas 592, Girdhuri Ram v. Qasim. (Do.) 

(’28) 15 AIR 1928 Lah 937 (938) : 113 Ind 
Cas 543, Ralia v. Bodh Raj. (Do.) 

t(’o 8 ) 7 Cal L Jour 202 (214) (DB), Ratne^ 
shar Koer v. Gobardhan Lai. (Do.) 

(■98) 1898 Bom PJ 355 (DB), Mahadeo 
Vithal V. Vishnu Bhat. (Do.) 

•(’05) 9 Cal W N 122 (122) (DB), Apurba 
Krishna Roy v. Ashutosh Dutt. (Do.) 

<'i6) 3 AIR 1916 Lah 353 ( 355 ) • 19*5 Pun 
Re No. 97 : 32 Ind Cas 35 (DB), Umar 
B^ksh V. Baldeo Stngh. (Do.) 

'<’25) 12 AIR 1925 Nag 452 (453) : 89 Ind 
Cas 741, Khubchand v. Mulloo. (Do.) 

t(’02) 15 C P L R 9 (10), Tikaram v. Budhu. 
(Do.) 

(79) 2 All ST7 (520) ; 4 Ind Jur 650 (I'B), 
Prem Sukn Das v. Bhupia. (Do.) 

(1862-64) 1862-64 Suth WR (Sp. No.) 34 
(34) (FB), Umrithnauuth v. Koonj Behary. 

J5. (1841) 173 E R 1047 (1049) : 9 C A P 
773, Doe d. Bennet v. Long. (Refusal to 
pay rent coupled with statement ” you are 

' ■ not my landlord, I am nobody’s tenant ” 
would amount to a disclaimer of title.) 


^ < 555 ) ; 1915 Pun 

Re No. 97 : 32 Ind Cas 35 (DB), Umar 
baksh V. Baldeo Singh. (Rent not paid 
for 30 years — No serious attempt to recover 
— Lastly lessee’s denial on oath that he ever 
intended to pay rent — These iactors held 
established adverse possession.) 

26. (’14) 1 AIR 1914 Cal 51 (52) : 20 Ind 
Cas 823 (DB), Protap Narain v. Biraj Dust. 
{Doe d. Williams v. Cooper, (1841) i Man 
A Gran 135 and Doe d. Wyatt v. Stase. ^ 
Bing (nc) 564 followed.) 

(1861) 142 E R 664 (667) ; 10 C B (ns) 
788: 31 L J C P 66 ; 8 Jur (ns) 387: 

\ ^ ; 128 R R 932, Jones v, Mills. 

{See (43) 30 AIR 1943 All 279 (280): 
208 Ind Cas 422, Anand S.irup v. Taiyab 
Hasan. (Forfeiture comes into existence 
when the lessee fails to admit in a suit 
against him by tiie landlord that he is hold- 
ing the property as such from the lessor.)] 

27. (’16) 3 AIR 1916 Nag 15 (16) : 13 Nag 
L R II : 39 Ind Cas 15. Dhiivaji v. Tnkaram. 

T( 13) 35 All 145 (148) : 18 Ind Cas 728 
(729) (DB), Prag Narain v. Kadir Baksh. 

' (290) : 15 Lab 

683 ; 151 Ind Cas 209, Mahomed Mahmud 
Khan v. Laja Mai. 

< 9O 1891 Bom P J 133 Reprint p. 67 (70) 
(DB), Nagardtu v. Hari. (On a transfer by 
a tenant of his right to cultivate laml to 
another without any change of possession, 
nor mutation of name, nor refusal to pay 
rrat nor distinct repudiation of the landlord’s 
title as superior holder, the landlord w.is not 
entitled to a forfeiture but only to a decla- 
ration that he was not bound by the alieiia- 

Ind Cas 563, Can/ M/a v. Vaj/d Ali 

'5 Ind Cas 620 
(621) (DB), B/rendra K/shore Bhubatte- 
swat/. 


( 09) 4 Ind Cas 875 (876) (DB) (Mad), 
Imbtcht Kandan V. Kozhikot Kozhake. 




(08) 7 Cal L Jour 648 (651) (DB), Far man 
Bibi V. Tasha Haddal Hassan. 

29. ('t 8) 5 AIR 1918 Bom 132 (132, 134) ; 
42 Bom 734 : 47 Ind Cas 635 (DB), Gopal 
Jayvant v. Shriniwas. 
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In a suit for ejectment field by the less^or, a denial of the landlord's title 
in the written statement field by the lessee is not a denial of title of which advantage 
can be taken if that suit itself, because the forfeiture must have occurred bejore the 
consequence of which the suit was dismissed, can be taken advantage of by the lessor 
suit was instituted.^'’ But a denial in a previous suit instituted by the landlord 
in order to maintain a subsequent suit for ejectment.^’- Where the plaint in an ejectment 
suit alleges a denial of title by the defendant before suit and this is not denied in the 
written statement, it has been held in the undermentioned case by the Lahore High 
Court'- that the implied admisssion of a denial of title before suit is not such a. 
clear and unambiguous denial before suit as would entitle the plaintiff to maintain, 
the suit. A contrary view was expressed by the same Court in an earlier case.^® 


30. (1945) 47 Pun L R 87 (88), Sham Lai 
V. AU. Ginctori. 

’*'(19) 6 AIR 1919 PC I (4) : 46 Ind App 
109 : 42 Mad 589 : 50 Ind Cas 631 (PC), 
Alaharaja of Jeypore v. Rukmmi Vattamaha~ 
devi. 

(■94) 18 Bom no (114) (DB), Dodhu v. 
Aiadhaorao Narayan. 

('89) 1889 All W N 154 (155) (DB), 
Aiazhar Husain v. Rahmat Uilah. 

+ Cox) 28 Cal i35 (138) : 5 Cal W N 263 
(DB), Nizamudd/n v. Aiamiazuddiu. 

(’oi) 28 Ca) 223 (227) Aiadan Aiohun 

Shaba v. Rajah Alt. 

(’35) 22 AIR 1935 Lah 804 (803) ; 159 Ind 
Cas 962 (DB), Sarup Singh V. Puran Singh. 

t(’24) II AIR 1924 Lah 281 (283) : 70 Ind 
Cas 349, Chiragh Din v, Mohomed Usman 
Khan. 

f('96) 20 Bom 739 (763, 764) (DB), Amba 
Bat V. Bhau. 

t('o7) 31 Mad 261 (263) : 18 Mad L Jour 
153 (DB), Peri a Karuppan V, Subramantan 
Chetti. 

(’91) I Mad L Jour 639 (660) (DB), Kutt- 
hunni Nair v. Konna Panikar. 

Cio) 3 Ind Cas 336 (337) (All), Chatter 
Singh V. Ishri Prasad. 

+ (■91) 15 Bom 407 (412) (DB), Vithu v. 

Dhondi. 

( 24) II AIR 1924 All 726 (727) : 79 Ind 
Cas 106, Mukat Singh v. Misra Paras Rain. 

('86) 13 Cal 96 (98) (DB), Prannath Shaha 
V, Madhu Khulu. 

( 28) no Ind Cas 43 (4(5) (Lah), Indar v. 
Achhru. 

(’29) 113 Ind Cas 84 (86) (Lah), Mohabbat 
V. .Mamura. 

(■31) i 34 Ind Cas 1038 (1039) (DB) (Lah), 
Gujar Singh v. Abdul Ghafoor. 

('26) 98 Ind Cas 1039 (1060) (Lah), Karam 
Chand v. Akbar Khan. 

(’23) lo AIR 1923 Lah 409 (410) : 71 Ind 
Cas 779, Ketval Ram v. Abdul Hat. 

+ (’09) 36 Cal 927 (930) ; 2 Ind Cas 656 
(658) (DB), Partap Narain v. Maigh Lai 
Singh. 

('16) 3 AIR 1916 Pat 104 (106) : 37 Ind 
Cas 933, Samundar Singh v. Mukh Lai. 

('31) 18 AIR 1931 Nag 103 (106) : 122 Ind 
Cas 271, Haidar v. Jankiram. 

('36) 23 AIR 1936 Pat 273 (280) : 162 Ind 
Cas 797 (DB), Darbar Sahch V. Bare Lai 
Kandarp Nath. 

(’92) 13 Mad 123 (124) : 2 Mad L Jour 
8x (DB), Madavan V. At hi Nangiyar. 


(■27) 14 AIR 1927 Nag 50 (51, 52) : 98 Ind' 
Cas 16, Ganesh V. G. S. Khaparde. (Princi- 
ple applied to agricultural lease.) 

(’28) 13 AIR 1928 Cal 713 (7x4) : 113 Ind' 
Cas 561, Jharu Aiondal v. Mahatabaddin. 

[But see ( 75) 1873 Bom P J 181 (i8ik 
(DB), Rahim v. Kasam. 

('91) I Mad L Jour 218 (220) (DB), Chi- 
dambaram Pillai v. Sabapathi Pilias. (2 Mad' 
H C R 109 and 9 Bom 327 followed.) 

(’07) 17 Mad L Jour 287 (287) (DB), Kiz~ 
hakkinyakath Abdulla Naha v. K. Maidin' 
Kntti. (1 Mad L Jour 218 followed!) 

(’84) 10 Cal 41 (43) : 12 Cal L R 414 (DB)r 
Ishan Chunder Chattopadhya v. Shama Churn 
Dutt.] 

31 - (’43) 30 air 1943 All 279 (208) : 208^ 
Ind Cas 422, Anand Sarup v. Taiyab Hasan. 
(Previous suit by lessor for declaration thaF 
they were owners of the land — Purchasers 
of demised land in execution of mortgage- 
decree against lessee not admitting lessor’s 
title and stating that their mortgagors were- 
full owners — Held that the failure to admit 
that they were holding the land as lessee 
was such a denial as to incur a forfeiture.) 

('78) 2 Cal L R 208 (208) (DB), Dabee 
Misser V. Mungur Aieagb. (Suit for rent 
— Denial of title by tenant — Suit withdrawn 
and a suit for ejectment filed — Held, suit 
was maintainable as based on disclaimer of 
title in the former suit.) 

+ ('i8) 3 AIR 1918 Pat 174 (175) • 43 Ind 
Cas 642, Mohamed Abdul L^tif V. Hablbur 
Rahman. 

CoS) 35 Cal 807 (811) : 7 Cal L Jour 483 
(DB), Gopai Ram v. Dhakeswar Pershad. 

('12) 13 Ind Cas 688 (688) (Cal), Ananda 
Prosad V. Sham Sunder. 

t(’io) 5 Ind Cas 708 (709) (DB) (Cal),. 
Sheikh Miadhar v. Rajani Kata Ray. (Where 
the defendant in a suit for rent by the plain- 
tiff, his landlord, had denied his 
claimed to hold under a third party — Held 
that in a suit by the landlord for ejectment, 
of the defendant as a trespasser, the defen- 
dant was debarred from pleading his tenancy 
and claiming to hold possession on that 

ground.) ^ ,v 

(’10) 8 Ind Cas 660 (661) (DB) (Cal)» 
Ekabar Sheikh V. Hara Beurah. 

32. (’23) 10 AIR 1923 Lah 409 (410) -. 7 * 
Ind Cas 779, Kewal Ram v. Abdul Hat. 

33. ('20) 7 AIR 1920 Lah 66 (66) : 54 
Cas 263, Khem Singh V. All Sber, 
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Effect of denial of title. 

The general principle is that a tenant denying the title of the landlord be- 
comes liable to immediate eviction at the option of the landlord.^^ He cannot claim to 
be entitled in such a case to any notice to quit^® or to any notice specified in the 
lease for determining the lease.^® The reason is that by such denial, he must be deem- 
ed to waive his right to notice.®" As was observed by Best, C. J., in Doe v. Proiud'^^ 
" there can be no necessity for a notice to end that which he (i.e., the tenant) says 
has no existence.” 


15. Forfeiture on insolvency of lessee. — Under the second paragraph of 
s. 12 a condition in a lease making the lease cease on the lessee becoming insolvent 
is a valid condition. But there was no specific provision in this section for deter- 
mination of the lease on breach of such a condition. The Special Committee in their 
report on the Amendment Bill of 1929 appear to have thought that such a condition 
did not operate to determine tlie lease under this clause, though the first part of cl. (g) 
^e^ to cover all kinds of conditions. Anyhow the Committee having thought it 
deshable to make an express provision on that point, this provision as to a condition 
against insolvency of the lessee was inserted in the section in 1929. In England also, 
a condition for re-entry on forfeiture on the insolvency of the lessee is a valid condi- 


34. (’88) 12 Bom 352 (356) (DB) , Vishnu 
Chintaman V. Balaji. 

( 81) 8 Cal L R 150 (151) (DB), Shumsber 
Alt V. Doya Bibi. 

+ ('33) 20 AIR 1933 Lah 221 (222) : 13 
Lah 796 : 141 Ind Cas 825 (DB), Meluram 
V. Sandhi Khan. 

(1900) 4 Cal W N 42 (42) (DB), Ananda 
Chandra Mondul v. Abrabim Soleman. 

(’10) 6 I. C. loro (loio) (Lali), /alal Din 
Vr Ramzan. 

('20) 7 AIR 1920 Lah 66 (67) : 54 Ind Cas 
263, Khem Singh v, Alt Sher. 

t('i9) 6 AIR 1919 Mad no6 (iio6, 1107) : 
45 Ind Cas 743 (DB), Komalukutti v. 
Mubamad. (Whether the lease is one tor 
term or for life.) 

(1865) 2 Suth W R Act X Rul i (2) (DB). 
Mtrza Nadir Beg v, Muddurram. 

(To) 8 Ind Cas 227 (228) (Lah), Muham- 
mad Baksh v. Paiz Bakhsh. 

('28) 108 Ind Cas 161 (162) (Lah), Bhaga 
V. Budha. 

('90) 17 Cal 196 (198) (DB), Debit uddi v. 
Abdur Rahim. (Denial of title in a previous 
rent suit.) 

('98) 2 Cal W N 292 (294) (SB), Sreemulfy 
Monmohini Dassi V. Kali Das Ahirt. 

ISee also ('42) 29 AIR 1942 Cal 356 (356) : 
201 Ind Cas 334, Nimbar v. Turub Vila. 
(Case under Assam Act (VlII of 1869) — 
Denial of landlord's title — Landlord has 
option to put an end to lease — Unless inten- 
tion to do so is shown by landlord tenancy 
subsists.) 

35. t(’96) 20 Bom 354 (362) (FB), Venkaji 
Krishna v. Laxmati Dev/i. (This piinciple 
applies even to cases not falling within S. 
117 of the Act.) 

(’88) 12 Bom 678 (682) (DB), Agarchand 
Cumanchand V. Rakhma Hanmant. 

(2900) 24 Bom 426 (429) : 2 Bom L R 228 
(DB), Mahipat v. Lakshman. 

t(*32) *9 AIR 1932 Lah 43 (44).: *34 lod 
Cm 296, Imam Dm v. Nasha Singh. 

(*m) m air 2933 Lah 377 (378) : 145 Ind 
u 992, Karam Chand v. Amor Nath. 


t(’o6) 33 Cal 339 (342) : 3 Cal L Jour 27.) 

(DB), Anandanioyt V. Laksbi ChanJr.i Mitra. 
(’lo) 6 Ind Cas 600 (600) (DB) (Mad), 
Murugesa Mudaly v. Subraya Gratnany. 
t(To) 5 Ind Cas 924 (924) (DB) (Mad). 

Thariyakath Kathi/.iliuiii v ilhikamparambil . 
(’86) 1886 Bom P J 314 (DB), Santo \. 
Venkaji. 

{'75) 1875 Bom P J 181 (181) (DB), ihhiu. 
V. Kasam. 

('23) 12 AIR 1923 Bom 324 (525, 326) : 49 
Bom 842 : 90 Ind Cas 614 (DB), I'idyu- 
wardhak Sangh Co. V, Ayyappa. (Even in 
cases where T. P, Act does not apply. ) 

( 26) 13 AIR 1926 Mad 143 (144) ; <;i Ind 
Cas 316, Kalliani Amina v. Cochin Sirkiw. 
(’17) 4 AIR 1917 Cal 116 (117) : 40 Ind 
Cas 348 (DB), Ram Nath Sil v. Siba Stm- 
dari. 

(■74). 1874 Bom P J 82 (82) (DB), Mah..- 
daji V. Sana. (A tenant who denies his land- 
lord s title is liable to be treated as a trans- 
passer and to be ejected witliout the custo- 
mary notice to quit.) 

(95) 1895 Bom P J 163 (DB), Vyankafi v. 
Bala. 

(27) 14 AIR 1927 Sind 248 (250) : 104 
Ind Cas 412 (DB), Mulibai v. I -nsibai. 

< *4 ) I air 1914 Mad 8i (83) : 24 Ind Cas 

803 (DB), Abburi Venkatasu ':imi V. Kiillufi 
Knstnamma. 

(1841) 173 E R 1047 (1049) : 9 C & P 
773* Doe a. Bennet v. Long. 

(47) : 1894 All W N 196 
(DB), Hatdri Begam v. Nathu. 

(84) 8 Bom 228 (230) (DB), Baba v. 

Vfshvanath. 

[See (’85) 9 Bom 327 (529) (DB), Gopal- 
rao Ganesh V. Kishor Kal/das.'\ 

Also see S. 106, Note 25. 

36. (Ti) 1911 Pun Re No. 76: i3 Ind Cas 
.323 (324) : Zia-ud-Din V. Gobind Ram. 

37- (To) 5 Ind Cas 924 (924) (DB) (Mad), 
Thariyakath Kathijakutti V. hhikampat ambit. 
38. (1828) 130 E R 883 (884) : 4 Bing 557 : 

I Moo A P 480 ; 29 R R 624 : 6 L J C P • 
114. 
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tion.' Where, in a lease, there was a condition for re-entry on the insolvenq^ of the 
lessee, and the lessee’s interest was purchased in execution of a decree by X and tliere- 
after the lessee became insolvent, it was held that the lessee for the purpose of 
die condition, was under the cirucmstances, really X and that as he did not become 
insolvent, no forfeiture took place.- 

A disclaimer of a lease by the Official Assignee under S. 62 of the Presidency 
Towns Insolvency Act, 1909, puts an end to the lease and the lessor's interest becomes 
thereby accelerated without anything further being done.^ 


16. Notice of intention to determine lease on forfeiture. — ^Where a 
forfeiture is incurred, by reason of an act or omission on the part of the lessee, the 
lessor has an option to take advantage of it, for the lessee himself cannot take advan- 
tage of his own wrong, which would be the result if the lease were to terminate ipso 
fnelo on such act or omission. ‘ The general rule therefore is that the lessor must do 
some act evidencing his intention to determine the lease.^ This was embodied in the sec- 
tion as it stood before 1929 and it was necessary that the lessor should, for determin- 
ing a lease by forfeiture do some act showing his intention to determine the lease.* 
Under the English law, the bringing of an action in ejectment is itself a sufficient 
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parte Could. 

2. (‘25) 12 AIR 1925 Cal 750 (751) : 88 
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3. ('36) 63 Cal 1123 (1134) : 40 Cal W N 
846 (DB), Satya Priya G basal V. Baria 
Buran Aiuker/i. 

Section in — Note 16 
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K/ug V. Paulson. 

(■35) 22 AIR 1935 Cal 609 (609) : 158 Ind 
Cas 380, Raghupali v. Panebanuni Dasi. 

2. *(’19) 6 AIR 1919 PC 117 (119) (PC), 
Quesnel Forka Gold Alining Co v. Ward. 
(Case from British Columbia.) 

(’28) 15 AIR 1928 Lah 937 (938) : 113 Ind 
Cas 543, Ralia v. Bodh Raj. 

(’88) 1888 Pun Re No. 18 page 47 (48) 
(DB), Tola V. Sakotia. 

(’26) 13 AIR 1926 Cal 193 (203) : 85 Ind 
Cas 678 (DB), Gopika Raman v. At<d 
Singh. 

(’02) 12 Mad L Jour 194 (196) (DB), 

Mutbusami Pillai v. Srinivasier. 
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(33 Cal 339 followed.) 

(’36) 23 AIR 1936 Mad 252 (255) : 168 Ind 
Cas 1005, Soorayya v. Sooranna. 

(■15) 2 AIR 1915 Mad 813 (815) : 38 Mad 
445 : 20 Ind Cas 930 (DB), Kotapala v. 
Narayana. (In agricultural leases which are 
not governed by the T. P. Act, the lessor 
is not bound to do any act prior to institut- 
ing the suit showing his intention to take 
advantage of the forfeiture.) 

('02) 25 Mad 587 (595) • 12 Mad L Jour 
249 (DB), Zamindar of Viziamugaram v. 
Suryatiarayana. 

{See also 19 AIR 1932 Lah 43 <44) 

1^4 I. C. 296, Imam Dm v. Natha Stngo. 
(Tliough forfeiture may not result without 
some overt act on the part of the landlord, 


the repudiation of the landlord’s title is 
sufficient to dispense with notice to quit.)] 

3 - ('44) 31 air 1944 Pat 77 (86) : 22 Pat 
513 : 216 Ind Cas in (DB), Krishna Pra- 
sad Singh V. Adyanath Ghatak. (Lease exe- 
cuted before 1929 — Amended section does 
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(’35) 22 AIR 1935 Mad 454 (45^) : I57 Ind 
Cas 804 (DB), Srtpada Satyanarayana v. 
V enkataramamurthy. (Orally informing the 
lessees that owing to ^eir default the lease 
was forfeited is sufficient to constitute for- 
feiture.) 

(’30) 17 AIR 1930 Mad 272 (274) : 126 Ind 
Cas 284 (DB), Malabar Timber Co. v. 
Prapravan Moidoo. (Fresh demise to others 
is such an act.) 

(’16) 3 AIR 1916 Mad 497 (498) : 3* l°d 
Cas 2n (DB), Sivarama Iyer v. Alagappa 
Cheity. ("Some act showing intention to 
determine the lease " — Lawyer’s notice suffi- 
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tC2o) 7 AIR 1920 Cal 866 (868) ; 60 Ind 
Cas 312 (DB), Motilal Pal V. Chandra 
Kumar. 

( 01) 24 Mad 246 (250, 251) : 10 Mad L 
Jour 413 (DB), Srinivasa Ayyar v. Muthu- 
sami Pillai. ^ ... 

(’29) 117 Ind Cas 842 (845) (DB) (Cal), 
Bewy Chand Mahtab v. Gurupada Haidar. 

(’lo) 6 Ind Cas 264 (265) (DB) (Mad), 
Mazhoor Pudukudi v. Paramban Alotdeen. 

(’19) 6 AIR 19x9 Cal 776 (777) : 53 Ind 
Cas 625, Hart Kanta Das v. Bibi Hurannessa. 

+ (’i8) 5 AIR 1918 Cal 969 (971) : 45. 

469 : 41 Ind Cas 952 (DB), Naurang Stngo 
V. Janardhan Kishore. 

(■27) 14 AIR 1927 All 806 (807) : 200 Ind 
Cas 646, Sardar Singh v. Man Sttigh. 

(’25) 12 AIR 1925 All 346 (347) : 47 All 
348 : 86 Ind Cm 174 (DB), Shibcharan v. 
Kharka. 
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(DB), Anandamoyee V. Lakhht Chandra. 
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act determining the lease.^ There was, however, a difference of opinion in this country, 
one set of cases® holding that the act must have been done before the institution of 
the suit while another set of cases® held that the institution of the suit was a sufficient 
act in itself determining the tenancy. This difference of opinion has now been set at 
rest by the substitution in 1929 of the words " gives notice in writing to tlic lessee 
of ” for the words ” does some act showing ” which occurred before. Under die 
present section, therefore, the lessor wishing to determine the lease for forfeiture must 
give a notice in writing to the lessee of his intention to determine the lease^ and the 
service of such notice must be proved by legal evidence.® 

It has, however, been held by the Rangoon High Court that *' giving notice ” 
is something less, in a legal sense, than “ sendng notice, ’ and that a lessor sufficiently 
complies with the requirements of this clause if he sends to his lessee, by prepaid 
ordinary post, at his last known address, a letter in which he declares his intention to 
determine the lease, although the lessee never received it.®*^ 

It has been held in the undermentioned cases® that in cases not governed by 
the Act, the necessity for an overt act showing the intention to determine the lease 
is not necessary. 


(*27) 14 AIR 1927 Oudh 544 (545) • ipi 
Ind Cas 771, Mahommed Sayid V. Zutih- 
ud-Difi. 

(’22) 9 AIR 1922 Mad 349 (349) : Ipd 

Cas 48 (DB), Thacharakavil V. Noor Moha- 
mad Sait. (A notice determining the lease 
is sufficient. Such notice need not be as 
required by S. 106.) 

(’26) 13 AIR 1926 Sind 71 (74) : 21 Sind 
L R 185 : 90 Ind Cas 1007 (DB), Sidik 
Huji V. Mahomed Faruk. 

I 5 ee also (’18) 5 AIR 1918 Pat 174 (175) : 
45 Ind Cas 642, Muhamed Abdul Latif v. 
Habibur.'^ 

4. See (’32) 19 AIR 1932 Cal 221 (224) : 
58 Cal 1359; 135 Ind Cas 296 (DB), 
Prokash Chandra v. Rajendra Nath. 

5. (’20) 7 AIR 1920 Cal 866 (868) : 60 
Ind Cas 312 (DB), Mot Hal Pal v. Chandra 
Coomar. 

('12) 14 Ind Cas 747 (749) (All), Qadir 
Bux v. Prag Narain. 

('18) 3 AIR 1918 Cal 969 (971) : 45 CaJ 
469 : 41 Ind Cas 952 (DB), Naurang Singh 
v. Janardhan. 

('14) I AIR 1914 All 160 (161) : 24 Ind 
Cas 624, Prayag Sonar V. Motar Singh. 

(’23) 35 All 145 (148) : 18 Ind Cas 728 
(729) (DB), Prag Narain v, Kadir Baksh. 

(’37) 24 AIR 1937 Cal 129 (139) : R-R 
(1937) 2 Cal 203 : 170 Ir>d Cas 214 (DB), 
Creet v. Gangaraj Gulraj Firm. 

6. ('17) 4 AIR 1917 Bom 5 (7) ; 42 Bom 
295 : 43 Ind Cas 851 (DB), Isabali v. 
Mahadu. (The mere institution of the suit 
and the assertion in the plaint as to the re- 
pudiation of the landlord's title constitutes 
a sufficient manifestation of the landlord’s 
intention to determine the lease for the pur- 
poses of cl. (g) of S. HI.) 

<’21) 8 AIR 1921 Bom 307 (309) : 45 Bom 
535 : 58 Ind Cas 69, Kasturbbai Manibbai 
V. Hiralal. (The presentation of the plaint 
in ejectment suits is a conclusive declaratinn 
of intention by plaintiff lessors to determine 
the lease.) 

7. ('40) 27 AIR 1940 Oudh 92 (92) : 165 

,i^In<I Cas 25, Saheh Din v. Gouri Shankar. 


8. (’20) 7 AIR 1920 PC 190 (197) (P C), 
King V. Paulson. 

8a. (’47) 1947 Rang L R 423 (466, 467) 
(FB), K. Al, Modi V. Mobamed SidJique. 

9* (’46) 33 AIR 1946 Mad 57 (58) : 222 
Ind Cas 646 Rumchandra Prabbu 1. Maha- 
devi. (Denial of landlord's title in reply 
to landlord’s notice works forfeiture.] 

('15) 2 AIR 1915 Mad 813 (814) : 38 Mad 
445 : 20 Ind Cas 930 (DB), Korapalu v. 
Narayana. (The provision in S. in of the 
Transfer of Property Act, about a further 
act being necessary Insides the breach of the 
covenant in the forfeiture clause before a 
suit could be brought is a relic of the old 
English common law, and is unnecessary in 
the case of leases not governed by the Trans- 
fer of Property Act.) 

(’14) I AIR 1914 Mad 706 (707) : 24 Ind 
Cas 139 (DB), Rama Krishna v. Babnraya. 
(In an ejectment suit, based on leases exe- 
cuted prior to the T. P. Act no act on the 
part of the landlord showing that he elects 
to take advantage of the forfeiture for non- 
payment of rent is necessary.) 

(’19) 6 AIR 1919 Mad 266 (266) : 31 Ind 
Cas 709 (DB), V enkataebariar v. Ranga- 
swami. (Lease before Act came into force.) 

(’13) 21 Ind Cas 405 (406) (DB) (Mad). 
Vidyapurna v. Rangappayya. 

(’19) 6 AIR 1919 Mad 897 (902) : 46 Ind 
Cas 62 (DB), Rama Iyengar v. Gurusami. 

('12) 17 Ind Cas 947 (947) (DB) (Mad), 
Ramakrishna v. Babur aya. (In the case of 
leases made before the Transfer of Property 
Act came into operation, an act on the part 
of the landlord showing that he elects to 
take advantage of the forfeiture is not a 
condition precedent to his right to sue in 
ejectment.) 

(’32) 19 AIR 1932 Cal 221 (223) : 58 Cal 
1359 : 135 Ind Cas 296 (DB), Prokash 
Chandra v. Rejendra Nath. 

(’ll) 34 Mad 161 (166) : 6 Ind Cas 447 
(449) (DB), Padmanabaya V. Ranga. 

(Overt act determining lease on forfeiture 
need not be before suit but may be the insti- 
tution of the suit itself.) 
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a lease provides that on breach of condition the lessee should be 
given notice according to law before ejectment, the tenant cannot be ejected unless a 
notice according to the contract is given.'® 

Clause (g) of this section, requires in the case of a forfeiture, merely that 
the lessor or his transferee gives notice in writing to the lessee of his intention to 
determine the lease, but prescribes no period for that purpose." Nor is the notice 
required to state the grounds upon whiA the lessor claims to be entitled to determine 
the lease.'* 

Conditional notice : — Where the fulfilment or non-fulfilment of a condition 
attached to a notice under this clause rests entirely with the tenant, the notice is a 
good notice of the lessor’s intention to determine the lease. The position would, 
however, be otlicrwise if the fulfilment of the condition depends wholly or pailly 
upon chance, or on the lessor’s whim.'* 

A lease does not come to an end as soon as a notice to determine the lease 
is given. Something more, such as an actual entry or the institution of a suit in 
ejectment, is required to be done by the lessor to end it.'* 

See also Note 23. 

17. Tenant cannot deny his landlord’s title — Estopel. — Section 116 
of the Evidence Act provides that no tenant of immovable property or person 
claiming through such tenant shall, during the continuance of the tenancy, be permitted 
to deny that the landlord of such tenant had at the beginning of the tenancy, a title 
to such immovable property. It has been held by their Lordships of the Privy Coun- 
cil that even though tlie lease expires by efflux of time, a tenant who has been let into 
possession under the lease cannot deny the landlord’s title under S. 116 of the Evi- 
dence Act, so long as he has not openly restored possession by surrender to his land- 
lord.' Even where the tenant has not been let into possession by X, if once the rela- 
tion of landlord and tenant comes into existence between them, the tenant cannot dis- 


(’15) 2 AIR 19x5 Mad 85 (85, 86) : 25 Ind 
Cas 944 (DB), Abbakka Shetthi v. Sesham- 
nia. 

(■17) 4 air 19x7 Cal 236 (240, 241) : 34 
Ind Cas 833 Dwarika Nath v. Mathu- 

ra Nath. 

[But see (’47) 34 AIR 1947 Mad 68 (69) : 
231 Ind Cas 276, T. Umar Pulavar v. Da- 
wood Roivther. [Agricultural lease forfeiture 
by denial of landlord's title — Principle of S. 
Ill (g) applies and notice determining 
tenancy before institution of suit held neces- 
sary.] 

('35) 22 AIR 1935 Mad 943 (944) : 158 Ind 
Cas 1093, Lakshmu Naidu v. Venkayya- 
(Lease before T. P. Act.) 

(■35) 22 AIR 1935 Mad 918 (9x9) ; 163 Ind 
Cas 36, V enkatarama V. Ponuswami."} 

10. (’17) 4 AIR X917 Cal 426 (426) : 34 Ind 
Cas 516 (DB), Ufnesh Chandra V. Kala 
Chand. 

(’47) 1947^ Rang L R 394 (397), Cherti v. 
y. S. Rahman. 

(’47) 1947 Rang L R 423 (468) (FB), K. 

M. Modi V. Mohatned Siddique. 

(’47) 1947 Rang L R 423 (472) (FB). K. 
Af. Modi v. Mohamad Siddique. [Where 
the notice says ” If the above demands are 
not fulfilled, please treat this as final notice 
of the termination of the lease ; this amounts 
to a clear statement of the landlord’s inten- 
tion to determine the lease.] 

•(’45) 32 AIR 1945 Pat 260 (261, 262) : 24 
Pat 109 : 221 Ind Cas 82 (FB), Chotu Mia 
v. Mt. Suudri. [Even after service of tlie 


notice, the lease is still voidable and not 
void ; otherwise there will be a conflict bet- 
ween S. iix (g) and S. 112.] 
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din Ahmad. (AIR 1915 PC 96: 37 All 
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(■32) 19 AIR 1932 Mad 298 (299) : 55 Mad 
601 : 138 Ind Cas 34 (DB), Krishnarao v. 
Mungara Sanyasi. (Do.) 

(’05) 28 Mad 526 (527) : 15 Mad L lour 
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|)Ute the tide of An under-tenant or assignee from the lessee or a person who 
comes in by collusion with the lessee is bound by the estoppel against the tenant (his 
lessor) and cannot deny the title of the original landlord.’* 

But it is always open to a tenant to show that the landlord's title has deter- 
mined, since the beginning of the relationship of landlord and tenant between them* 
It is also open to him to show that his acknowledgment of a person as a landlord was 
•due to fraud, coercion, or misrepresentation.’ 

Since a tenant cannot deny his landlord’s title his possession also cannot 
■become adverse to the landlord so long as the tenancy continues.® 

18. Re-entry on forfeiture under clause (g) need not be enforced by 
suit — Where a right of re-entry has accrued to the landlord on breach of condition, 
the property reverts to the landlord and the latter can, it he can do so 
peaceably and quietly,- re-enter and take possession of the demised property. It is not 
necessary that he should sue for this purpose.^ But if the lessee resists the plaintiif's 
entry, then the lessor’s only remedy is to sue in ejectment and not to make a forcible 
ventry .2 A condition for re-entry by force is void.’ 


419 (DB), Muthuvaiyan v. Stnnu Samurai- 
yan. 

('22) 9 AIR 1922 All 423 (424) : 68 Ind 
Cas 750 (DB), Del^i Prasad V. Ml. Gu/ar. 
(A tenant holding over cannot set up an 
adverse title to the landlord.) 

<’28) 15 AIR 1928 Cal 546 (547) : 56 Cal 
15 : II4 Ind Cas 409 (DB), Mujibar lith- 
man v. Isab Surati. 

■(’05) 15 Mad L Jour 368 (369) (DB), 
Usman Koya v. Chidrimokkausa. 

•(’30) 17 AIR 1930 Bom 395 (396) : 54 Bom 
487 : 125 Ind Cas 695, Nagindui Sankui- 
chand v. Bapahl Pursholtam. 

•f ’03) 7 Cal W N 596 (597) (DB), K.€tu Dus 
V. Surendra Nath Sinha. 

'(’92) 19 Bom 133 (135) (DB), Patel Kila 
Bhai V. Hargovan. 

•(’26) i3 AIR 1926 Sind 71 (74) : 21 Sind 
L R 185 : 90 Ind Cas 1007 (DB), Sidik 
Haji Yacub v, Mahomed Paruq. 

<('31) 18 AIR 1931 Mad 577 (580) : 133 Ind 
Cas 369, Gopala Kudva v. Juvappa Kamatht\ 

\But see (’26) 98 Ind Cas 911 (912) (DB) 
(Bom), Sharavan v. Pattu. (From the deter- 
mination his possession is adverse — Submitt- 
ed not correct.) 

•(’lo) 7 Ind Cas 202 (207) (DB) (Mad), 
Kaia of Venkatagiri v. Mukhu Narasayya. 
(Submitted not correct.)] 

2. ('28) 15 AIR 1928 Bom 265 (266, 267) : 
III Ind Cas 91 1 (DB), Shankar v. Jagan- 
nath. 

\But see ('85) ii Cal J19 (524) (DB), Lai 
Mahomed v. Kallanus. (Estoppel only against 
person who had let the tenant into posses- 
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3. ('32) 19 AIR 1932 Cal 241 (243) : 59 
Cal 739 : 137 Ind Cas 139 (DB), Yusuf 
Sheikh V. fyotish Chandra. (Under-tenant.) 

•<’o6) 16 Mad L Jour 351 (351) (DB), 
Parattahath Kunhi Mayan v. Parattahath 
Muhammad. (Assignee. 13 Mad 335 follow- 
ed.) 

’+(’90) i3 Mad 335 (338) (DB), Pasuputi v. 
Narayana. (Person coming in by collusion.) 

<((x834) ixx E R 7 (9) : 2 Ad A: El 17 : i 

,4^ ;N jBr M 23 : i Moo & Rob 38) : 41 R R 
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4. (’26) 13 AIR 1926 Pat 498 (499) : 96 
Ind Cas 442, Htru Lai v. Sarahjit Kutnkar. 

(■98) 22, Bom 428 (430) (DB), Vedu \. 
N/lkanth. (Tenant can show that landlord’s 
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by the landlord.) 

( 29) 16 AIR 1929 Cal 22 (24,25) : 55 Cal 
1013 : J 12 Ind Cas 172 (DB), Jovendra Lai 
V. Mohesh Chandra. 

t( 35) 22 AIR 1935 Bom 144 (147) : 155 
Ind Cas 249, Krishnanarao v. Ghaman. 

(’79) 2 Mad 226 (229) (DB), Ammu v. 

Ramakrishna. 

(1833) 131 E R 744 (745) : 9 Bing 613 : 2 
Moore A Scott 760 : 35 R R 644, Hoperaft 
V. Keys. 

3- *('17) 4 air 1917 Mad 789 (797, 799) : 
40 Mad 561 : 36 Ind Cas 817 (FB), Ven- 
kata Chetty V. Aiyanna Goundun. 

(’38) 25 AIR 1938 Rang 227 (22S) : 177 
Ind Cas 599, Alagammal Achi v. P. L. P. 
R. P. R. Firm. (AIR 1917 Mad 789) : 40 
Mad 561 relied on.) 

(1826) 130 E R 596 (596) : 4 L J C P (os) 
159, Gregory V. Doidge. 

('13) 18 Ind Cas 916 (917) (All), Girdhuri 
Lai V. Kallo Mislri. 

{See also (’03) 7 Cal W N 596 (597) (DB), 
Ketu Das V. Surendra JSatb Sinha. ( n Cal 
519 distinguished.) 

6. See Note 59 on Articles 142 A 144 of tlie 
A. I. R. Commcnlanc'S on the Limitation Act, 
2nd (1942) Edn., and Note 79 on S. 105, 
T. P. Act. 
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1. (’66) 2 Agra £x O C r (11), Great Eas- 
tern Hotel Co. Ltd v. Collector of Allahahad. 

F. A. No. 10 of 1943 D/-28-2-46 (DB) 
(Lah), Bhirn Sen v. Secretary of State. 

2. (’12) 15 Oudh Cas 295 (300) : 15 Ind 
Cas 837 (859), Habibulla Shab v. Sutjt. 

(’15) 2 AIR 1915 Oudh 218 (219) ; 30 Ind 
Cas 292 (DB), Habib Ullah Shah v. Bukht 
Bali Sin^. 

{See also ('09) 36 Cal 489 (492) : 2 Ind 
Cas 495 (405) (DB), In re Maud Ander- 
son. (Forfeiture of lease on tenant’s insol- 
vency — Landlord applying to Insolvency 
Court for delivery of possession of property 
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19 . Who can enforce forfeiture- — As has been seen already, the lessee- 
himself cannot take advantage of his own wrong and cannot vacate a lease for for- 
feiture caused by his own act. 

As a rule the lessor can enforce the forfeiture unless he has parted with his- 
interest.^ A transfer of the reversion (i. e., the lessor’s interest) carries witli it the 
right to enforce a forfeiture, and the transferee can enforce the same even if the for- 
feiture was incurred before the transfer was made.^ Thus, a usufructuary mortgagee^ 
of the lessor of his interest can enforce a forfeiture clause in the lease given by the- 
mortgagor.^ In the undermentioned case^ where after a notice to determine the lease 
had been given, the lessor granted a new lease in favour of a third person it was held 
that the latter could enforce the forfeiture against the previous lessee. 

As to whether one of several joint lessors can determine the lease for forfei- 
ture, see Note 26. 

20. W'^a/ver of forfeiture . — See Notes on Section ii2. 

21. Relief against forfeiture. — See Notes on Section 114 and 114A. 

22. Forfeiture of service tenures. — ^The principles relating to forfeiture 
apply also to service tenures, i. e., tenures granted on the condition of performance of 
services. In cases to which the Act does not apply, the refusal to perform service will,, 
according to the undermentioned cases,' terminate the lease even without any overt act 
being done by the lessor to terminate the lease. In cases governed by cl. (g) as it 
stood prior to 1929, it was held that an overt act by the landlord was necessary to- 
determine the lease.® Under the present clause a notice in writing determining the 
lease is necessary.® 

A notice to quit, is, however, not necessary for determining a lease where a 
forfeiture has been incurred for refusal to perform the service.^ 


leased on failure of lessee to give possession 
— Insolvency Court has no jurisdiction to 
pass an ejectment decree in such a porceed- 

ing.)} 

Also see S. 105, Note 71. 

3. (’15) 2 AIR 1915 Oudh 218 (219) : 30 
Ind Cas 292 (DD), Habib Ultah Shah v. 
Bakht Bali Singh. (50 L J Ch 577 followed.) 
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X. Woodfall, Landlord and Tenant, 22nd Edn.., 
page 390. 

2. Woodfall, Landlord and Tenant, 22nd Edn., 
page 391. 

t(’i8) 5 AIR 1918 Bom 79 (80) : 43 Bom 
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(’87) 14 Cal 176 (183), Kristo Nath Koon- 
doo V. T. F. Broun. 

3. (’ 3 < 5 ) 23 AIR 1936 Mad 116 (117) : 160 
Ind Cas 530, Vamana Pat v. Venkatu Naika. 

Also see Note 8 and S. 109, Note 4. 

4. ('24) II AIR 1924 Lah 49 ( 5 i» 52) : 71 
Ind Cas 837 (DB), Kalian V. Jowahar. 
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('05) 2 Cal L Jour 403 (406) (DB), Antar 
Alt Jemadar v. C. £. Grey. 

('68) 10 Suth W R 289 (291) (DB), R'*m 
Gopal Chuckerbutty v. Chundernath Sew. 
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40 Ind Cas 348 (DB), Ramnath Sil V. Stba 
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before or after the passing of the Transfer 
of Property Act, determines if the tenant 
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the landlord can re-enter without serving a 
notice to quit.) 

{’27) 14 air 1927 Cal 56r (562) : io 3 IncF 
Cas 542 (DB), Satt Prasad v. Mahesh Bhu~ 
nia. (Service tenant refusing to serve or 
denying title — ^Notice to eject is not neces- 
sary.) 

(‘95) 22 Cal 938 (942, 943) (DB), Radha 
Pershad Singh v. Budhu Dashad.^ 

Also see S. 105, Note 69. 

2. ('41) 28 AIR 1941 Gal 506 (509) ; 197 
Ind Cas 45, Narendra Chandra v. Ra/cndra 
Chandra. 

('ll) II Ind Cas 695 (69s) (Cal), Atul 
Chandra v. Bejoy Dhupi. (Overt act must 
be by all the joint landlords where tliere 
are more than one.) 

(’09) 2 Ind Cas 993 (993, 994) (Cal), Sheikh- 
Abdul V. Chabil Jan Bibi. (Tenant renoun- 
ing character as service tenant of homestead' 
land by claiming it as his occupancy jote — 
No notice held necessary before suit for 
ejectment as the landlord had shown his- 
intention to determine lease by ejecting Uie 
tenant on a previous occasion.) 

3. (’32) 19 AIR 1932 Cal 22X (225) : 58- 
Cal 1359 : 135 Ind Cas 296 (DB), Prokasb 
Chandra V. Rajendra Nath. 

4. t(’i7) 4 air 1917 Cal 116 (117) ' 4 ^ 
Ind Cas 348 (DB), Ramnath Sil v. Sto^ 
Sundari. ' 



DETERMINATION OF LEASE 


[ S 111 N 22-23 ] 1881 


The dismissal of a ghatwal has been held to carry with it the forfeiture of his 

tenure.® 


23. Notice to quit or determine the lease— Clause (h).— In the case 
of a lease from year to year or from month to month, it is, in the absence of a con- 
or local law or usage to the contrary, terminable by a notice to quit under S. io6.^ 
where, in the case of such leases, there is a contract or local law or usage to the con- 
trary, and in cases of leases where the contract of tenancy provides for notice before 
determination of the lease, the lease is terminable by a ftotice to determine the lease as 
coiitcniplfl.t6d by the contrict or loc^l law or usage, ^ 

A notice to quit or to determine the lease is necessary only where the tenancy 
IS valid and admitted to exist between the parties. Where there is no tenancy at all^ 
or where the tenancy is denied^ or where a lease is cancelled on the ground of fraud*® 
no such notice is necessary before suing for ejectment. 

A lease whether governed by the Act or not, if not determined in any of tlie 
modes provided by clauses (a) to (g) of the section, can be determined only by a 
proper notice to quit or to determine the lease.^ 

The notice to quit or to determine the lease must be duly given by the one 
party to the other before the tenancy can be determined, that is to say, it must be given 
as required by S. io6 or as required by the contract of lease, if any, or by the local law 
or usage governing the case. An invalid notice does not determine the lease or render 
the possession of the tenant wrongful.® But where an invalid notice is accepted by 

Jnd Cas 62 (DB), Rama Iyengar v. Guru- 
sami Cheiiy. {Doe V. hrowd, i Moo & P 
480, followed.) 

Sec also cases cited in Note 14. 

4a. (’33) 20 AIR J933 Mad 67 (68) : 140 
Ind Cas 281, Meyappa Chettiar v, Nagaynmai 
Achi. 

(’09) 36 Cal 675 (691) : I Ind Cas 626 
(631) (Db), it. Mathcwson \. Sri Ram 
Kanai Singh. 

5. ('90) 1890 All W N 175 (176) (DB), 
Harbansi v. Bholai. (7 All 899 followed.) 

(’96) 6 Mad L Jour 59 (61) (DB), Vcngu 
Padiyachi v. Ragava Chetty. 

(■75) 23 Suth W R 271 U72), C. G. D. 
Betts V. Jamie Shikh. 

(■84) 8 Bom 164 (166) (DB). Bala/i v. 
Bhikaji. (A yearly tenancy tan only be 
terminated by six months’ notice on either 
side ending with the cultivating year.) 

(’21) 8 AIR 1921 Pat 334 (335) : 62 Ind 
Cas 421, Farzand Alt v. Mot Hal Chowdhry. 
('37) 24 AIR 1937 Pat 391 (395) : 170 Ind 
Cas 316 (DB), Secretary of State v. Rajen- 
dra Prasad. 

(■93-1900) 1893-1900 Low Bur Rul 36 (36). 
Asad AH V. Kadiniali. 

(’97-1901) 2 Upp Bur Rul 414 (415), Maung 
San Pyi \.JAaung Tun. 

{See (’92) 1892 Bom P J 405 (DB), Ragou- 
nathrao v. Krishnarao.} 

{See also (’36) 23 AIR 193(3 Cal 351 (352) : 
166 Ind Cas 811, Gotam Hossain v. Abu 
Bakkar. 

(’lo) 6 Ind Cas 701 (702) (DB) (Mad), 
Gandrapu Sinayya V. Koppineni Venkata- 
ratnam. (A landlord is entitled to eject, 
after giving due notice to quit.) 

(’n) 9 Ind Cas 19 (20) (Ol), Mozaffar 
All V. Darogha Gope.'\ 

6. {‘36) 23 ^R 1936 Cal 581 (582) : 167 
Ind Cas 281, Shambhu Chandra v. Kanai Lai. 


('27) 14 AIR 1927 Cal 561 (562) : 103 Ind 
Cas 542 (DB), Raja Sati Prasad v. Muhesh 
Bhunia. 

('95) 22 Cal 938 (942, 943) (DB). R^iha 
Pershad Singh v. Budhu Dashad. 

('15) 2 AIR 1915 Mad 1135 (1136) : 28 Ind 
Cas 915 (DB), Ramasami Chettiar v. 

Ambalagaran. 

{See also (’09) 2 Ind Cas 993 (994) (Cal), 
Sheikh Abdul v. Chabil Jan Bibi. (Service 
tenure — ^Tenant renouncing character as ser- 
vice tenant — Notice to eject is not necessary.) 

(’16) 3 AIR 1916 Mad 20 (20) : 27 Ind 
Cas 863 (DB), Thikkillath Taratvad Katana- 
van V. Monchu Nair. (In the case of a 
Kudima Jeninan demise the landlord's power 
to eject the tenant is limited to cases where 
the latter omits to perform the services for 
which the grant was made.) 

('20) 7 AIR X920 Mad 256 (256) : 43 Mad 
480 ; 56 Ind Cas 13 (DB), Raman Nuir 
V. Moriyamma. (A kudima tenure will be 
forfeiture if it was granted for future services 
and the tenant refuses to perform such 
services — A denial of the landlord's title is 
tantamount to a refusal to render the 
services required.)] 

5. (’32) 19 AIR 1932 Cal 77 (Ho) : 133 
Ind Cas 275 (DB), Pitambar Laik v. Muti- 
lal Laik. 

Section iii — Note 23 

1. (’20) 7 AIR 1920 Nag 62 (62) : 57 ind 
Cas 311, Manalal v. Sukhlal. 

(’17) 4 AIR 1917 Mad 141 (141) : 32 Ind 
Cas 709 (DB), Mt. Bet’i Vtnma v. Souniu 
Menon, 

2. See ('28) 15 AIR 1928 Mad 687 (688) : 
200 Ind Cas 398 (DB), Moosa Kutty v. 
KovHakath Thekke. 

3. (*39) 26 AIR 1939 Pat *67 (i<S8) ; 178 
Ind Cas 362, Shiba Prasad v. Cbamru Past. 

4 < <'x 9 ) 6 AIR I 9 T 9 Mad 897 (900) : 46 
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the landlord and the defect is waived, the lease will be terminated.’ Where a tenant 
gives a notice of his intention to quit by a particular date, but does not vacate fully 
on that date, the landlord is entitled to another notice to quit or an equivalent rent for 
the period of notice.® Where there has been an assignment of the lease by the lessee, 
the lessor is only bound to give the notice to quit to the lessee and not the assignee.®® 

A notice to quit or determine the lease must be given before a suit for eject- 
ment is instituted. The Court cannot in its decree in a suit for ejectment give such 
notice.’® 

As to whether a plea of want of notice can be taken for the first time in 
second appeal, see the undermentioned cases.” 

23a. Lease and Rent Control Legislation. — Ivladras Buildings (lease and 
Rent Control) Act (XV of 1946). — It has been held in the case noted below’ that a 
notice to quit is not necessary before filing an application for eviction to the Rent Con- 
troller under S. 7 of that Act and that S. in (h), T. P. Act, has no place in the scheme 
of procedure laid down in S. 7 of the Madras Act. It was also observed tliat even if 
such notice to quit was necessary it would be merely one of the issues to be decided 

by the Rent Controller and would not in any way affect his jurisdiction to entertain 
the application. 

24. Tenancy at will. — A tenancy at will is a tenancy only so long as both 
parties are willing to continue it. Either party may terminate it by expressing his 
desire to do so.’ It has been held that it is not a " lease as defined by the Act^ and 
this section has, therefore, no application to such tenancy. Tlie observations in tlie 
undermentioned case^ that the tenancy might be terminated under clause (h) of this 
section are inconsistent with the above view. 

A tenancy at will is determined by the death of the tenant or the landlord.^ 


(Lease from month to month — Invalid notice 
to quit — Landlord held not entitled tj evict 
tenant.) 

('28) 15 AIR 1928 All 95 (96) : 107 Ind 
Cas 690, Am'inullah v. Emperor. 

7- (‘25) 12 AIR 1925 Rang 206 (206) . 86 
Ind Cas 512, F. Morgan v. Ahmad Moola 
Dawood. 

S. (’lo) 1910 Pun Re No 94 ; 8 Ind Cas 
355 (355), Niadar Mai v. Lcwin. 

8a. <'48) 35 AIR 1948 Bom 349 (357) (DB), 
Treasurer of Charitable Endowments V. S. F. 
B. Tyabji. 

9- (’10) 6 Nag L R 17 (19) : 3 Ind Cas 
699 (700), Uaebhan v. Jagganath. (Tiie suit 
itself will not be regarded as a notice.) 

10. (’94) 18 Bom 107 (loK) (DB), Abu 

Bakar V. Venkat.iramana. 

21. (’44) 31 AIR 1944 Pat 77 (86) : 22 Pat 
513, 216 Ind Cas nr (DB), Krishna Prasad 
Singh V. Adyanaih Ghatak. (Plea cannot be 
raised for first time in appeal. 95 Ind Cas 
573 (Bom), followed.) 

<96) 20 Bom 759 (761) (DB), Ambabai v. 
Bhau. (Yes.) 

(■94) 18 Bom 119 (113) (DB), Dodhit v. 
Madhavrao Narayan. (Yes. 15 Bom 407 ; 15 
Bom 415 ; 2 Mad 346 and 12 Mad 353, 
fallowed.) 

(’S> 3 ) 1893 Bom P J 292 (DB), Krishna Sah- 

_ karam Swar v. Ladu Vithu Kawatkar. (Yes.) 

(’80) 2 Mad 346 (350, 351) : 3 Ind Jur 
160 (DB), Abdulla Rawutan v. Subbarayyar^ 


(’23) 10 AIR 1923 Rang i3 (15) : 7© Ind 
Cas 834 (DB), The Punjab Motor Co. v. 
Shaikh Ju 7 nan. (Question of validity of 
notice given will be deemed to have been 
waived if not taken in the first Court.) 

('24) II AIR 1924 Mad 904 (905) ; 82 Ind 
Cas 956, Nalluli Pandarathil V. Secy, of 
State for India. (Cannot be taken as of right 
in second appeal.) 

(•12) 15 Ind Cas 584 (586) (Mad), In re 
Afumygam Pillai. (No.) 

Also see S. 106, Note 24. 

(’49) 36 1949 Mad 780 (781, 782) (DB), 
Krishnamurthy v. Parthasarthi. [AIR 1949 
Mad 387, Reversed.} 

Section in — Note 24 

1. (’36) 23 AIR 1936 Bom 98 (98) ; 161 
Ind Cas 210, Bai fivkore v. Himatlal. 

2. ( 40) 27 AIR 1940 Cal 89 (91) : ILR 

(’939) 2 Cal 254: 186 Ind Cas 625, 

Anwarali v. Jatnini Lai Roy. 

3. ( 36) 23 AIR 1936 Bom 98 (98) : 161 
Ind Cas 210, Bai fivkore v. Himatlal. 

4. t('4o) 27 AIR 1940 Cal 89 (91) : I L R 
(1939) 2 Cal 254 : 186 I. C. 625, Anwardlt 
V. Jamini Lai Roy. 

(’25) 12 AIR 1925 Pat 256 (257) : 85 Ind 
Cas 77 (DB), Ramdhani Gope v. C. V. 
Scott. (Where tenancy is determined by the 
death of either party there can be nothing 
that the heir can take.) 

(1900) 10 Mad L Jour 201 (202) (DB), 
Chemminian Pockan v. Udayavarma. 

Also see S. 106 Note 6. 
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No formal notice is necessary to terminate a tenancy at will.^ A verbal 
•demand for possession is enough to terminate it.® See also S. 105, Note 32 and S. 106, 
Note 6. 


25. Leases not governed by the Act. — To tenancies created before tlie 
Act and to tenancies excepted from its operation, the principles of English law as to 
the determination of leases have been applied, as being in consonance with justice, 
■equity and good conscience.^ This section is largely based on the English law and, 
•consequently, the principles underlying it may be applied to such cases-' but not its 
•technical rules. In applying such principles the Courts should have due regard to the 
equities of the case.® 

A tenancy not governed by the Act and not determined on any grounds 
referred to in clauses (a) to (g) can only be determined by a reasonable notice to 
•quit* 

By some Provincial Acts a right of forfeiture is excluded for denial of the 
landlord's title.® In such a case, of course, the law of forfeiture as laid down in this 
section or by the English law cannot be applied. Where there is no such exclusion 
the general principles of the law of forfeiture will apply. 


26. Joint lessors — Termination of lease. — Under the English law one of 
several joint lessors may determine the lease and recover his share. A notice by a 


5. (’33) 20 AIR 1933 Pat 561 (562) : 145 
Ind Cas 567 (DB), Ram Kishnu v. Btbi 
Sobila. (AIR 1925 Pat 256 followed.) 

[See also (’26) 13 AIR 1926 Lah 129 (130) : 
89 Ind Cas 869, Kaka v. Ram Sarati,.'} 

6 . t(’ 25 ) 12 AIR 1925 Pat 256 (257) :S3 
Ind Cas 77 (DB), Ramdhaui Cope v. C. 
V. Scott. 

4 07) 34 Cal 57 (64) : 5 Cal L Jour 181 
(DB), Deonandan Pershad v. Mcehu 
Mahton. 

41832) 131 E R 649 (650) : 9 Bing 356 : 2 
Moore & Scott 464 : 35 R R 553, Doe d. 
Prtce V. Price. 

Also see S. 105 Note 32 and S. 106 Note 6 . 

Section 11 1 — Note 25 

2 - (’45) 32 AIR 1945 Pesh 16 (18) : 220 Ind 
Cas 227 (DB), Ishar Dass v. Raji Moham- 
mad. [Sections iii and 116 do not apply 
to the N. W. F ] 

d'(’35) 22 AIR 1935 Bom 41 (42) ; 59 Bom 
1945 155 Ind Cas 516 (DB), Rachotappa 
V. Konher Annarao. 

•('18) 5 AIR 1918 Lah 286 (287) : 1918 Pun 
Re No. 32 ; 45 Ind Cas 105, Fakir v. Wazir 
Khan. (English rule of forfeiture on denial 
of the landlord's title is applied in the 
Punjab.) 

<(’24) II AIR 1924 Lah 281 (283) : 70 Ind 
Cas 349, Chiragh Din v. Mohammad Usman 
Khan. 

2. (’47) 34 AIR 1947 Mad 68 (69) : 231 Ind 
Cas 276, T. (jmar Pulavar V. Dauood 
Rowther. [Principle of S. iii (g) as 
amended in 1929 applied to agricultural 
lease as principle of justice, equity and good 
conscience and notice of intention to deter- 
mine tenancy held essential even in agricul- 
tural lease.] 

<1943) 47 Pun L R 87 (88), Sham Lai v. 
Mt. Gindori. [Principle of forfeiture of 
^ tenancy under S. ixx (g), applied in 

PanjaK] 


(’05) 26 Mad 157 (160) : 12 MaJ L Jour 
189 (DB), Parameshri V. Vittappa Shanhaga. 

(’27) 14 AIR 1927 Nag 50 (51) : 98 Ind 
Cas 16, Gauesh v. G. S. Khapardc. (Though 
S. Ill (g), of the T. P. Act, does not apply 
to agricultural leasts in berar, yet the prin- 
ciple of forfeiture therein enunciated applies 
as a principle wliich should guide the Courts 
in dealing with such matters ) 

(’19) 6 AIR 1919 Mad 1106 (1107) : 41 
Mad 629 : 45 Ind Cas 743, Komalukulii v. 
Muhamad. 

('26) i 3 AIR 1926 Sind 71 (74, 75) : 21 
Sind L R 185 : 90 Jnd Cas 1007 (DB), 
^idik liaji Yacub v, Mahomed pamq. (Lease 
in Sind to which Act was not made appli- 
cable.) 

3 - ('27) 14 air 1927 Nag 50 (52) : 98 Ind 
Cas 16, Ganesh v, G. S. Khaparde. 

4 - ( 79) 4 Cal 339 (341) (DB), Ram Rotion 
Mundal v. Netro Kaily Dassee. 

( 04) 8 Cal W N 774 (778) (FB), Sulatu 
Das V. Jadu Nath Das. 

5. (33) 20 AIR 1933 Mad 165 (166) ; 145 
Ind Cas 690, Gurumurti v, J^ngiah. 

(’08) 31 Mad 261 (263) : 18 Mad L Jour 
153 (DB), Peria Karuppan v. Suhramanian 
Chelli. 

( 86) 12 Cal 82 (88) (DB), Radha Gobind 
Koer V. Rakhal Das Aiuker/ee. 

(■97) 24 Cal 720 (723) (DB), Kishori Mohan 
V. Nund Kumar. 

(■97) I Cal W N i 5 « (159) (DB), Chandra 
Mohun V. B/ssesstiar Chettcr/ee. (Parting 
with possession of a holding or denying title 
of a person under whom a non-occupancy 
raiyat holds is not a ground of forfeiture 
and therefore he cannot be ejected except 
on grounds mentioned in S. 44 of the Bengal 
Tenancy Act, 1883.) 

See Bengal Tenancy Act, VIII of 1885. 
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joint lessor on behalf of himself and the others will terminate tlie lease as to all.*- 
This is not the law in this country. All of them must act.* It has been held by the- 
High Court of Madras that where a lease is granted by several joint lessors, containing 
a clause for forfeiture for non-payment of rent and subsequent to the lease the lessors- 
become divided, each of them can enforce the forfeiture clause for non-payment of his 
share of the rent, by virtue of the principles underlying sections 37 and 109 of the 
Act.3 

Where once a lease has been properly determined, one of the lessors may 
maintain a suit in ejectment, making the others parties to the suit.* 

27. Possession after determination of tenancy. The possession of a 
tenant who holds over after the determination of the tenancy, without the consent of 
the landlord is wrongful possession, though not adverse possession.' As a person in 
wrongful possession he will be liable to pay damages to the lessor for such unlawful 
occupation.* The use of the words "damages for use and occupation" in sudi cases- 
is not strictly correct. As seen in Note 40 on S. 105, the said words imply an occupa- 
tion by a person with the permission of the owner in which case tlie law implies a. 
contract to pay compensation for such occupation.® 


Section iii — Note 26 

1. Woodfall, Landlord and Tenan/, 22nd Edn., 
page 437. 

(1842) 174 E R 507 (508) : Car & M 280 : 
66 R R 867, Alford v, Vickery. 

2. t('ii) 9 Ind Cas no (113) (DB) (Cal), 
Surendra Nafk v. Krishna Sakhi. 

♦(’08) 35 Cal 807 (8n) : 7 Cal L Jout 
483 (DB), Gopal Ram Mohuri V. Dukhe- 
swar Pershad Narain Singh. 

(17) 4 AJR 1917 Cal 621 (624) : 34 Ind 
Cas 221 (SB), Casjsm Ahmed v. Eusuf 
Haft. (A tenancy under joint receivers can 
be determined only by a notice given by 
them jointly.) 

(’14) I AIR 1914 All 160 (161) : 24 Ind 
Cas 624, Prayag Sonar v. Molar Singh. 

(’ll) II Ind Cas 693 (695) (Cal), Atul 
Chandra Majumdar V. Bejoya Dhupi. 

('35) 22 AIR 1935 Cal 577 (377) : i57 Ind 
Os 1113, Panchu Charan v. Benode Behari. 
(The principle of English law that a joint 
landlord may put an end to his own demise, 
as far as it operates on his share, whether 
his companions join him or not, has no 
application in India.) 

(‘10) 3 Ind Cas 277 (277) (Cal), Thakur 
Ram V. Shakroo Mian. 

(’24) II AIR 1924 Mad 771 (772) : 80 Ind 
C« 139 (DB), Kannan Kutti v. Elaya 
Veetil. (A notice to quit by one only of 
two Uralans of a Malabar Devaswom is in- 
valid.) 

(’06) 29 Mad 29 (34) (DB), Appa Rao v, 
Praitipati Ramayya. 

(’81) 7 Cal 470 (472) ; 9 Cal L R 260 
(DB), Reasut Hossein v. Chorwar Singh. 

(34) 21 AIR 1934 Cal 127 (12S) : 149 Ind 
Cas 339 (DB), Jarman Gomez v. Ram 
Kumar, 


Also see S. 106, Note 34. 

{But see {’87) 11 Bom 644 (648), Ebrahim 
Pir V. Cursetji Sorabji. (Principle of English- 
law applied.)] 

3. (’13) 2 AIR 1913 Mad 813 (814) : 38 
Mad 443 : 20 Ind Cas 930 (93*> 93*) 
(DB), Korapalu v. Narayana. (29 Mad 29 
followed ; 33 Cal 807 not followed.) 

4. (1863) 2 Suth W R 290 (290) (DB),- 
Mudnn Singh V. Nurput Singh V. Nurput' 
Singh. (Lease determined by efflux of 
time. ) 

(’17) 4 AIR 1917 Mad 151 (153) : 39 Mad 
1049 : 32 Ind Cas 312 (DB), Ahmad Sahib 
Shuttari v. Magnesite Syndicate, Ltd. 

('47) 34 AIR 1947 Lah 388 (402) (DB)r 
Vinod Sagar v. Vishnubhai. {^here the 
tenancy has been determined, one of liic 
co-owners can maintain a suit for ejectment 
of a trespasser without impleading the other 
co-owners :] 

Section in — Note 27 

1. See Note 13 on' Section 116. 

(’34) 21 AIR 1934 Lah 129 (130) : i49 In® 
Cas 948 (DB), Kir at Singh v. Bhai Kalu 
Singh. 

(■33) 20 AIR 1933 Lah 509 (510) ' *4<> Ind 
Cas 845 (DB), Ubedul Rahman v. Darbart 
Lai. 

( 07) 34 Cal 922 (924) (DB), Khater Mistrt 
V. Sadruddi Khan. 

ISee also (14) 1 AIR 1914 All 1 (2) : 22^ 
Ind Cas 7, Munna Lai v. Biichchu Lai.} 

2. (’28) 15 AIR 1928 Cal 436 (438) ■ 

Ind Cas 713 (DB), Suresh Chandra v. Kantt 
Chandra. 

ISee also (’17) 4 AIR 1917 M^d 90T (902) • 
39 Mad 34 : 33 Ind Cas 705 (DB), Madar 
Sahib V. Kader Maideen Sahib.} 

3. ('99) 26 Cal 338 (347), Madhubmoney 
Dossee v. Nundo Lai. 
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112* A forfeiture under smion 111, clause (g), is waived by 
•waiver of of rent which has become due since the forfei- 

distress for such rent, or by any other act on 
the part of the lessor showing an intention to treat the lease as 

■subsisting : 

Provided that the lessor is aware that the forfeiture has been 

incurred : 

Provided also that, where rent is accepted after the institution 
•of a suit to eject the lessee on the ground of forfeiture, such acceptance 
is not a waiver. 


1. Scope of the section. 

2. Acceptance of rent. 

3. Distress for rent. 

4 . ” Any other act. ” 


Synopsis 

5. Knowledge of breach. 

6 . Effect of waiver. 

7. Second proviso. 


TOPIC INDICATOR 


Acceptance of rent after suit. See Note 7. 
Subsequent breaches. See Note 6. 

Waiver cannot be revoked. See Note i and 6 . 


1. Scope of the section. — It has been seen in the Notes on S. iii, that 

tneumng or a cause of forfeiture by the lessee does not ipso facto determine tlie tenanq'. 

but that iMs at the option of the lessor to elect whether he would determine the tenancy 
noL \me Courts always lean against forfeiture,^ and if the lessor, knowing that a 
torteiturc has been incurred, does any act whereby he acknowledges the continuance of 

f tie regarded in law as having waived the forfei- 

section. The rule really rests on the principle 
whT ^ contraria non est audiendus (he is not to be heard 

contradictory to each other). A lessor cannot proceed on the 

footing that a lease subsists and at the same time claim that it has bec^i forfeiture.^ 

> 4 forfeiture is waived, the lessor cannot be allowed to retract 

f MansHeld in Goodright v. Davids,^ '‘are 

-not^ favoured in law ; and where the forfeiture is once waived, the Court will not assist 

1 j question of waiver arises where a lease has been determined by the land- 

aord taking advantage of forfe i ture.^ But the lease wUl no t be at an end merely on 


Section na — Note i 

I. See Note 11 on Section 111. 

('24) II AIR 1924 Mad 649 (650) : 78 Ind 
Cas 1007 (DB), Akkamma Sheiti V. Chan- 
dra Shetti. 

K'89) 1889 Pun Re No. 6 Page 8 (12, 13), 
(DB), Sukhdeo v. Abdul ^hman. 

1, Woodfall, Landlord and Tenant, 22nd Edn., 

page 397. 

<1864) 5 B & S 359 (3<J3 ) : 122 E R 865 
(866) : 33 L J Q B 254 : 10 L T (ns) 
578 ; 12 W R (Eng) 829 : 136 R R 598, 
word V. Day. 

^40) 27 AIR 1940 Pat 478 <478, 479) : 
186 Ind Cas 686 (DB), Shiva Prasad Sntgh 
V. Mandira Kumart Debt. 

<*j®> J3 AIR 19^6 Mad 252 (253) : 168 
' m CM 1005, Sooraiyya v. Sooranna. (It 
Ifl at the option of the landlord to tdee 


advantage of the forfeiture or not, and if he 
elects not to dp so, the forfeiture is waived.) 

3. Broom, A Selection of Legal Maacims, loth 
Edn., page 107. 

^ 

4. (1864) 122 E R 865 (866) : 5 B & S • 

33 EJQB 254: 10 LT (ns) 378: 12 

W R (Eng) 829: 136 R R 508, TFW 
V. Day. 

(’10) 6 Ind Cas 766 (768) (DB) (Mad), 
Chen gi ah v. Thimma Nayartim. 

5- (1778) 98 £ R 1371 (1371) : Cowp 803. 

6. (’47) 1947 Rang LR 423 (45©), K. M. 
Modi V. Mohamed (SB), Stddrgne. (Thciii 
Maung J., on Original Side.) — A lease which 
has been terminated by frustration or by the 
Landlord having actually exercised the right 
of re-entry under a forfeiture clause is dead 
and cannot be revived by estoppel or waiver : 
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the service of the notice under S. m (g) until the landlord actually enters on tiie 
property or institutes a suit in ejectment or does something of a similar nature- liU 
then the lease is only voidable and not \oid and hence, an acceptance of rent accruing 
due after forfeiture will amount to waiver even if the acceptance is after the service 
of the notice.®'' A distinction must be made between the waiver of forfeiture of a 

lease and the creation of a new lease.®” • 

The principle of this section has been applied to the Punjab and the Delhi 

province as bcin^' consonant with justice, equity and good conscience.’’ 


2. Acceptance of rent. — The acceptance of rent accruing due after the- 
forfeiture operates as a matter of law to waive all forfeitures then known to the lessor.^ 
It operates as a waiver even though it is accepted under protest^ or conditionally with- 
out prejudice to the forfeiture^ and even though the lease provides that a waiver must 
be expressed in writing."* The fact that the rent received credited to a suspense 
account will not prevent it from operating as a waiver of forfeiture.® So also the 
fact that the rent which had accrued due since the forfeiture but prior to the issue of 
the notice was accepted subsequents to the service of the notice will not make any 
difference.®* 

The rent accepted must be rent which has accrued due since the forfeiture.^ 
The acceptance of rent due prior to forfeiture, though made after forfeiture does not 


Deudy v. Nhhoil (1858) 4 CB (Ns) 376, 
Kel. on; Deo D. Nash v. Birch (1836) i 
M & W 402, Disttng. (Roberts C. Sharpe 
and Blagden JJ.)] 

(*31) 18 AIR 1931 Pat 240 (240) ; 132 Ind 
Cas 875 (DB), Upendra Nath Aiukherjee 
V. Dhuhesxvar Lai Hingh. 

(’10) (5 Ind Cas 766 (768) (DB) (Mad). 
C.hen%liab v. Thimma Nayanitn. (Per Munro, 

J-) 

(’12) 15 Ind Cas 445 (45<3) (SB) (Mad), 
Chengiah v. Datnara Kumara Thimma. 

(’45) 32 AIR 1945 Pat 260 (262, 264) : 24 
Pat 109 : 221 Ind Cas 82 (FB), Chotu Mia 
V. Ml. Sundri. 

<1947) I All ELR 116 (117) : (1947) kb 
342 : 63 TT-R 54. Lowen/haJ v. Vamoute. 
[When forfeiture of lease is incurred, the 
lease is voidable and not void. Hence 
growing of a notice to quit may amount to 
waiver of the forfeiture in such a case. But 
when the lease is determined by a notice 
to quit, a subsequent notice to quit as of 
no effect unless other circumstances lead to 
the inference of a new tenancy. Note — It 
is doubtful whether this ruling is good law 
under this Act in view of S. 113 ^nd Illustra- 
tion (b) thereunder.} 

(’46) 33 AIR 1946 Lah 330 (338) : ILR 
(1947) Lah 235: 226 Ind Cas 583 (FB). 
Mt. Grndori V. Shamlal. 

Section 112 — ^Note 2 

I. Woodfall, Landlord and Tenant, 22nd Edn., 

page 397* , , 

(’40) 44 Cal WN1109 (1112) (X>B),Motilal 

V, Pure ]amhad Colliery Ltd. 

(•40) 27 AIR 1940 Pat 478 (479) : 186 Ind 
Cas 686 (DB), Shiva Prasad v. Mandtra 
Kumari. 

('36) 160 Ind Cas 1012 (10x3) (Nag), Shrt 
Deojanki Ram ft v. Ramchand. 

(’97) 1897 Bom P J 182 (DB), Vtthu v. 

Durgabai. , , 

(’87) 1887 Bom P J 154 (DB), Shtvram v. 

Gangadhar. 


t (1862-64) 1862-64 Suth W R (Sp. No.) 10 
(10) (FB), Peer Bux V. Mowzah Ally. 

(’23) 12 AIR 1925 Mad 914 (9J5) : 86 Ind 
Cas 294, Krishnan Nambudripad v. Kunkau 
Nair. 

{’08) 7 Cal L Jour 648 (649) (DB), Par man 
Bibi V. Tasha Haddal Hossein. 

(20) 7 AIR 1920 Cal 655 (657) : 59 Id® 
Cas 273 (DB), Basanta Kumar Chowdhurt 
V. Secretary of State. 

(’14) I AIR 1914 All 460 (461) : 26 lad 
Cas 107, Chattar Singh V. Nand Kishore. 

2. Woodfall, Landlord and Tenant, 22nd Edn.^ 
page 397- 

(’39) 26 AIR 1939 Oudh 257 (268) : 14 Luck 
723 : 183 Ind Cas 821 (DB), Atnar Krishna 
V. Nazir Hasan. 

(‘15) 2 AIR 1915 Cal 454 (456) : 28 Ind Cas 
343 (DB), Motookdhari v. Jugdip Narain 
Singh. 

3. Woodfall, Landlord and Tenant, 22nd Edn., 
pages 397, 398. 

+ (’20) 7 AIR 1920 P C 190 (i95» *97) 
(PC), The King v. Paulson. 

(’23) 10 AIR 1923 Cal 663 (664) : 80 Ind 
Cas 200 (DB), Bengal Nagpur Ry. Co. v. 
Firm of Bal Mukunda Bisseswar Loll, {Croft 
V. Limely, 6 W R 523 (Eng), followed.) 

(’35) 22 AIR 1935 Mad 454 (455) : *57 
Cas 804 (DB), Sripadada Satyanarayana 

V. Venkataramamurthy. (Conditional accep- 
tance. ) 

4. ('20) 7 AIR 1920 P C 190 (195) (PC), 
King V. Paulson. 

5. ('83) 9 Cal 843 (846) : 12 Ca! L R 59* 
(DB), Kali Krishna V. Fazle Ali Chowdhry. 

5a. ('45) 32 AIR 1945 Pat 260 (262, 264) : 
24 Pat 109 : (221 Ind Cas 82 (FB), Chotu 
Mia V. Mt. Sundri, [Principle is that even 
after service of notice lease is not void but 
only voidable until actual entry by landlord 
or institution of ejectment suit^ or some other 
similar act.} 

5b. (’45) 32 AIR 1945 Pat 260 (261, 261) : 
24 Pat 109 ; 221 Ind Cas 82 (FB), Chotu 
Mia V. Mt. Sundri. 
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Operate as a waiver. The reason is that the acceptance of money as mil due sub- 
^uent to forfeiture shows that the landlord acts on the view that the lease is subsist- 
ing, ana not as forfeited, whereas there is nothing inconsistent in a landlord acceptinj’- 
rent due before the supposed determination of tlie lease.® 

It is not necessary that the rent should have been paid by the lessee. Accept- 

ance of rent from any person in possession, such as a sub-lessee, will op'^iate as a 

waiver.® ^ 


Where a tenant incurs forfeiture under the provisions of Calcutta House 
Rent Control Order (1943) by falling into arrears with regard to his rent, subsequent 
acceptance if rent by the landlord will not amount to a waiver so as to entitle thr 
tenant to the protection of the Order.^° This is on the principle that a general provi- 
sion must yield to a special provision. Where after the forfeiture of the lease of the 
lessee remits certain amount as rent it has been held that acceptance of the amount by 

the landlord, even though as damages for use and occupation, will operate as a waiver 
of the forfeiture. 

3. Distress for rent. — Where the lessor distrains for rent, he thereby afiinns 

by a solemn act that a tenancy subsists. Consequently, on the principle stated in Mote 
I, the forfeiture is waived. Under the English law, there is a distinction drawn bet- 
wen a waiver by acceptance of rent and a waiver by distress for rent. An acceptance 
° ^ waiver only where the rent is for a period subsequcvl to the forfeiture. But 

a distress, even if it be for rent due prior to forfeiture, will operate as a waiver of the 
forfeiture. The reason is that there can be a distress in England only dmhig the 
subsistence of relationship of landlord and tenant, so that the taking out a distress at 
any time involves the position that the lease is subsisting at that time} This Act does 
not recognise this distinction ; a distress will not operate as a waiver unless it be foi 

rent due subsequent to forfeiture. This is made dear by the use of the words ” by 
distress for such rent. " 

As to a right of distress in this country, apart from agricultural tenancies 
see S. 53 of the Presidency Small Cause Courts Act (XV of 1882). 

4. "Any other act. " — The acceptance of rent, and the distress for rent are 
only important illustrations of acts on the part of the lessor showing intention to treat 
the lease as subsisting. As instances of other acts may be mentioned the following ; 

(i) Demand for rent due after forfeiture.^ 

(1863) 33 LJQB 3 (10) : 4 B & S 337 ": 

II W R (Eng) 948-: 13(5 R R 582, II W 
V. Day. 

8. (1863) 33 LJQB 3 (10) : 4B&S 337: 

II W R (Eng) 948: 13(5 R R 582, iVard 
V, Day. 

Incl Cas H32 (833) (DB) (Cal), 
Chandra Kuniar Saha v. Mafzar Rahman. 
('96) 20 Bom 439 (44<5), Sarajali v. Sniraya. 
(Assignee in breach of covenant not to 
assign — Receipt of rent from him will operate 
as waiver.) 

10 - ('49) 36 air I9.J9 Cal 571 (372) : ILR 
(1943) 2 Cal 391. Kan/o /If. Alullivk v. 
Jyolish Ch. Mulherjee. 

Section 1 12 — Note 3 

I. (1R63) 33 LJQB 3 (10) : 4 B & S 337 . 
II W R (Eng) 948 : R R 582, Ward 

V. Day. 

(16) 3 AIR 1916 Cal 93r (933) : 33 Iiid 
Cas 331 (DB), Raj Mohan De v. Matilal 
Shah. 

Section 112 — Note 4 

X. Woodfall, Landlord and Tenant, 2 and Eda., 
paRC 397. 


(’46) 33 AIR 1946 All 328 (329) • 222 
Ind Cas 596 Habile Ahmed v. Kcotikucr 
('45) 32 AIR 1945 Nag. 255 (236) : ILR 
(1945) Nag 629 (DB), Mohanlal v. G. G. 
in Council. 

Woodfall, Landlord and Tenant, 22nd Edn.. 

page 397. 

(’72) 18 Suth W R 2x8 (220) (DB), Chun- 
dcT Nath V, Sirdar Khan. 

<’i6) 3 AIR 1916 Cal 931 (933) 33 Ind 

Cas 331 (DB). Raj Mohan De v. Alati D:i. 
('24) II AIR 1924 Cal 520 (322) ; 70 Ind 
Cas 999 (DB), Puma Chandra Das v. AH 
Mahomed. 

7. ('46) 33 air 1946 All 328 (329) : 222 
Ind Cas 596, Habile Ahmed v. Mt. Kcoii 
Kuer. [Acceptance of rent due prior to 
forfeiture, though made after notice to quit 
will not operate as waiver.] 

(’45) 3 * air 1945 Nag 253 (256) : ILR 
(*945) Nag 629 (DB), Mohanlal v. G. G. 
h Couueil. 

(* 14 ) XX AIR X924 Cal 320 (322) : 70 Ind 
999 (DB), Puma Chandra Das v. Ali 

Mpkemed. 
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(2) Action for rent due after forfeiture.^ There is a difference of opinion 

as to whether a suit in which ejectment on forfeiture is claimed and 
also rent up to the date of delivery of possession constitutes a 
waiver ; one view being that it is a waiver, ^ while according to 
another view, it is not.-* It is submitted that the latter view is 

correct. 

(3) A fresh notice to terminate a tenancy is waiver of prior forfeiture.® 

(4) A notice to quit given by the lessor.® 

See also the undermentioned cases."^ 

A forfeiture may also be expressly waived. In England an express waiver of 
forfeiture was originally regarded as a waiver of the covenant itself so that no question 
of forfeiture could arise at all thereafter for later breaches of the covenant.® This was 
not followed in India® and even in England an express waiver now operates only as 
a waiver of the particular breach for which the forfeiture was incurred.*® 

The words “ any other act show that there must be a positive act. It is not 
sufficient that the lessor, knowing that a forfeiture has been inairred, is merely silent** 


(’87) 14 Cal 176 (184), Krislo Nahj v. 
Brown. 

2. +(1858) 27 LJCP 220 (223): 4 CB 
(ns) 376: 6 W R (Eng) 502: 31 bT 
(os) 134 : 114 R R 773, Dendy v. Uicholl. 

(’86) 14 Cal 35 (36) (DB), Jogesbuu v. 
Mahomed Ebrahim. 

(l9cx>) 2 Cal L Jour 540 (542, 543 ) (D 3 )» 
Sitanath v. Basudeb. 

(’20) 7 AIR 1920 Mad 1006 (T007) : 43 
Mad 503 : 61 Ind Cas 658 (DB), UUipt 
Sethagiri V. Seshamma Shelatti. 

('21 ) 8 AIR 1921 Mad 284 <284) : h'd 

Cas 282 (DB), Ramappa v. Abdulla Beari. 

(■20) 7 AIR 1920 Cal 899 (900') : <^4 Ind 
Cas 711 (DB), Rash Behari v. Upendra 
Nath. 

(•16) 3 AIR 1916 Pat 409 (410) : * L 
Jour 186 : 34 Ind Cas 9*8, Midnupore 
Zamindari Co.. Ltd. v. Joyram Santal. 

fSee also (’21) 60 Ind Cas 47 ^ ( 47 ?) (PaO» 
Llewhellin v. Alt Asgar. 

(’09) I Ind Cas 753 ( 753 » 754 ) (b>Il) (Cal), 
Mansar Alt V. Abdul Karim. (Suit for rent 
accrued prior to forfeiture, not a waiver.)] 

3. (18) 5 AIR 1918 Cal 5‘>2 (553) : 42 Ind 
Cas 614 (DB), Abdul Rashtd Khan v. Safar 
Ah. 

4. (’27) 14 AIR 1927 Mad 261 (263) : 99 
Ind Cas 700, Koragalava v. Jairi Beary. 

5. ('24) II AIR 1924 Bom 454 (45^) : 48 
Bom 541 : 83 Ind Cas 45 (DB), Kuctnim 
V. Rayaji. (In a suit for ejectment on 
the ground of forfeiture of tenancy, the 
plaintiff made an alternative claim that the 
notice given by him should be Ucated as a 
notice terminating the tenancy in s*nt — Held, 
he was estopped from relying upon t!ie forfei- 
ture since the claim amounted to an a ser- 
tion that the tenancy was still subsisting and 
was therefore a waiver of ("'rfeiture. ) 

6. (1947) I All ELR 116 (117) : (i 947 ) 
KB 342 : 63 TLR 54 . Lowenthal v. \ an- 
route. [But where the tenancy is determined 
by a notice to quit, a subsequent notice to 
quit is of no effect unless other circumstances 
favour the basis for inferring a new tenaiKy 


having been created after the expiry of the 
first notice. The mere fact that a solicitor in 
order to get possession gave another notice 
to quit is not any reason for infening any 
agreement for a new tenancy : W'oodfall’s 
Landlord and Tenant, held not accurate."] 
Note : — It is doubtful if this ruling is good 
I.iw under this Act in new of S. 113 and 
Illustration (b) thereunder. 

(’45) 32 AIR 1945 Pat 260 (262) : 24 Pat 
109 : 221 Ind Cas 82 (FB), Cholu Mia v. 
Mt. Sundri. [AIR i 940 Pat 478 affirmed.J 

('40) 27 AIR 1940 Pat (479) : i 8<5 Ind Cas 
686 (DB), Shiva Pras^ Singh v. Mandira 
Kumari Debt. 

7. (’45) 32 AIR 1945 All 293 (297).: iLR 
(1945) All 248 (DB), Shtam Behari V. 
Madan Singh. [Non payment or refusal to 
pay rent does not constitute unequivocal 
disclaimer of title of the landlord — In any 
even if no action is taken by the landlord 
to terminate the lease on this ground for 
several years it must be deemed to have been 
waived.} 

(’10) 8 Ind Cas 309 (310) (DB) (Mad), 
Mussa Kutti V. Rangachariar. 

8. Woodfall, Landlord and Tenant, 22nd Edn., 
page 403. 

9. (’92) 1892 Bom PJ 353 (DB), Sattyappa 
V. Mahadevamma. 

10. See Law of Property Act, 1925 (*5 
V, Ch. 20), S. 148. 

11. See ('23) 10 AIR 1923 Nag 129 (130) : 
68 Ind Cas 178, Yeshwant v. Shtwappa. 

IBut see (‘24) n AIR 1924 bah 281 (285) : 
70 Ind Cas 349 . Chiragh Din v. Muhammad 
Usman Khan. (Where the lessor did not 
exercise his right to forfeit the tenancy for 
two years after his title was repudiated by 
the tenant and allowed a third party to pur- 
chase the leased property at a wurt auction 
he was held to have waived his right and 
was estopped as against the third party from 

setting up tlie forfeiture ) } 

12. Woodfall, Landlord and Tenant, 22nd hdn., 

page 400. 
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^Ingrfar'a w&“ 

^riheH the lessor in granting a receipt for rent due prior to forfeiture des- 

= “ - “ “ 

Wer of^fShl^l w Acre i. no 

^owledge of breach.— The first proviso merely reproduces tlie Eiielish 
law that m order to render acceptance of rent or any other act a 4iver of a Lrfefture 

wriveT°' FoT j^owledge of the forfeiture at the time of the supposed 

^iver. For, a man cannot be said to waive that of which he has no knowledf?e 

The onus is on the lessee to show such knowledge on the part of the lessor.^ ^ ’ 

+h^* waivcr.— A waiver of a forfeitures operates not only as regards 

incurred but also all prior causes of forfeiture.^ But it does 
not from_ taking advantage of subsequent causes of forfeiture.^ 

to a continuing nature the waiver of any forfeiture up 

rov^nfnr'^^^ f^*l ejectment for a subsequent breach as where 

the covenant is to keep the premises in repair during the term ^ 

. u irrevocable as to the forfeiture waived, and the lessor 

cannot subsequently claim to enforce the forfeiture.-* 

for acceptance of rent after the institution of a suit 

for ejectment on the ground of forfeiture is not a waiver.' In England even a distress 

^ institution of a suit for eject- 

S ?re,t th 'f doubtful if any act other than the acceptance of rent, showing an intent 

Ae bstoio^^^^^^ " " " done after 

33 - ('i6) 3 AIR 1916 Cal 931 (934) : 33 
Ind Cas 331 (DB), Ra/ Mohan v. Af<z// Lai. 

^ 4 ‘ ('19) 36 AIR 1949 Cal 47 (54) 

Section 112 — Note 5 

1. Woodfall, Landlord and Tenant, 22nd Edn., 
page 400. 

'( 32) 19 AIR 1932 Cal 787 (789) : 60 Cal 
^ : 139 Ind Cas 239 (DB), Swarnamoyee 
Debya V. Aferaddi. 

(■91) 1891 Bom PJ 107 (DB), Inagardas v. 

Ganu. 

('49) 3 ^ air 1949 Nag 218 (222) : ILR 
J^ 949 ) Nag 167, Fatelal Shah v. Dayald. 

{Under Tenancy Act diversion does not 
automatically result in forfeiture— To esta- 
blish waiver of forfeiture by acceptance of 
rent after forfeiture tenant must show land- 
lord s knowledge of his right to enforce 
forfeiture and acceptance of rent with con- 
scious abandonment of right of forfeiture 

C P. Tenwey Act (I [i] of 1920), S. 27.) 

< 32) 19 air 1932 Cal 787 (789) : 60 Cal 
47 : 139 Ind Cas 239 (DB), Swarnamoyee 
Debya v. Aferaddi. 

Section 11:2 — ^Kote 6 

^975) (DB) (Cal), 

Kalanand Singh v. Gunput Singh. 

2. t(’36) 23 AIR 1936 Pat 493 (495) : 15 
Pat 673 : 164 Ind Cas 811 (DB), Dayd 
Singh v. Promatha Nath. 

<'i<) 3 AIR 1916 Lah 403 (404) : 35 Ind 

^ Cas 233, Locha Ram V. findwadda Khan. 

<i 863 ) iMadHCR 15 (16) (DB), Cutenho 
V. Souza. 

4*92) 1892 Bom PJ 353 (DB), Sattyappa v. 

Mahadevamma. 


Cas (>2g (DB), Gopala Kuduva v. Hamza 
Sahib. 

® 5 /^^® ^^^ 9 ) (DB). DulU 

Chand v. Meher Chand. 

(■21) 8 AIR 1921 Bom 307 (308, 309) ; 43 
Bom 435 : 58 Ind Cas 69, Kasturhhai Maui- 
bhai v. Harilal Dahya Bhai. (Non-payment 
of rent at a stipulated rate month after month 
IS a continuing breach— The landlord's con- 
duct in having waived his right to forfeit 
on such a breach for any particular month 
or months -does not destroy his right to forfeit 
on similar breaches in a subsequent month ) 
air 1920 PC 190 (195) (PC), 
The King v. Paulson. 

('15) 2 AIR 1915 Cal 68 (69) : 25 Ind Cas 
880 (DB), Haldhar Jha v. Ashraf Alum. 
Section 112 — Note 7 

I. (46) 33 AIR 1946 Lah 330 (338) : ILR 
(1947) Lah 235 ; 226 Ind Cas 583 (FB), 
Mt. Gindori v. Sham Led. 

(40) 44 Cal W N 1109 (1112) (DB). 

Motilal Daga v. Pure Jambad Colliery, Ltd. 

I 10) 6 Ind Cas 264 (264) (DB) (Mad), 
Pudukudi v, Paramban Moideen. 
(06) 2 Bom H C R 66 (69), Ttmmarsa Pura- 
rc”^* 7 ‘ Kuppagouda. 

LJee also Cri) 34 Mad 161 (162) : 6 Ind 

(^B), Padmanabaya v. 
KMga. (Under the law prior to the Act 

claim for rent will not atfect lessor’s right 
to eiect. ) } ^ 

/pnJl* O V T ^*39 (240) : 20 W R 
(Eng) 972 . L R 7 C P 360 : 27 L T 268, 
Cftmwood y. Moss. 
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WAIVER OF NOTICE TO QUIT 


113 . A notice given under section 111, clause (.^), is waived. 
Waiver of notice express ot implied consent of the person to whom 

to quit it is given, by any act on the part of the person giving it 

showing an intention to treat the lease as subsisting. 

Illustrations. 

{a) A, the lessor, gives b. the lessee, notice to quit the property leased. The 
notice expires. B tenders, and a accepts, rent which has become due in respect of the 
property since the expiration of the notice. The notice is waived. 

A. the lessor, gives B, the lessee, notice to quit the property leased. 
The notice expires, and B remains in possession. A gives to B as lessee a second notice 
to quit. The first notice is waived. 

Synopsis 

1. Scope of the section. 

2 . "With die express or implied consent." 

3. Act showing an intention to treat the lease as subsisting. 

4 . Effect of waiver. 


TOPIC INDICATOR 

Distinction between waiver of notice to quit 
and waiver of forfeiture. < See Note 2 . 

Waiver of notice to quit — Instances. See Note 3. 

1. Scope of the section. — Section 112 deals with waiver of forfeiture under 
S. Ill, cl. (g). This section deals with waiver of notice to quit under S. in, cl. (h), 
and reproduces substantially the English law on the subject.^ There is a fundamental 
difference between a waiver of forfeiture (which is a matter which can be done at ^ 
the election of the landlord alone) and what is inaccurately referred to as the waiver 
of a notice to quit, (which can only proceed on the basis that the landlord and tenant 
are ad idam in making a new agreement.'*^ 

The section applies only to leases that are admittedly determinable by a notice 
to quit, that is, to leases from year to year and from month to month. The section 
will not apply where the landlord claims to treat the tenant as a tenant from year to 
year but the latter asserts a permanent tenancy.* 

Where a lease is determined by a notice to quit, and the landlord subsequently 
receives rent from the tenant the rights and liabilities of the parties must be decided 
with reference to this section and not S. n6.'* 

2. With the express or implied consent. ** — A waiver of a notice to 
quit under this section can be made only with the express or implied consent of tlic^ 
person to whom notice is given. In this respect it differs fpom a waiver of forfeiture 
which depends upon the exercises of the option by the lessor alone. This is also the 
English law on the point.^ 

Section 113 — Note 1 

(’45) 32 AIR 1945 Bom 132 (133) : ILR 
(1945) Bom 68 (DB), Navnitlal V. Baburao 
(No. i) 

See Halsbury, Laws of England, 2nd Edition 
Volume — 20 142 — 144 Paras. 153 and 154. 

(■45) 32 AIR 1945 Bom 132 (134) : ILR 
(1945) Bom 68 (DB), Navnitlal v. Baburao 
(No. 1) 

2. (*27) 14 AIR 1927 Pat 305 (308) : xo2 
Ind Cas 821 (DB), Kamakhya Narain Singh 
V. Khaltk Ahtnad. 

('45) 32 air 1945 Bom 132 (135) : ILR 


(1943) Bom 68 (DB), Navnitlal v. Baburao- 
(No. i) [S 1 16 must be read with S xii 
(a) which deals with termloation of lease by 
efflux of time and does not affect rights of 
landlord and tenant as contained in Ss. xi2 
and 1x3.} 

Section 113 — Note 2 

2- (1853) 13 CB X78 (180) : 138 E R 1x65 • 
L J C P 79 : 93 R R 480, Blyth v. Denett. 
(1868) 37 L J Ex 173 (174) : 16 W R (Eng) 

1018 : L R 3 Ex 303 : 18 LT 655. 

V. Wildon. 

See also Halsbury, Laws of England, Volume 
18, p. 454, paras. 922, 925. 


WAIVER OF NOTICE TO QUIT 


[S 113 N 3 j 1891 


3 . Act showing an intention to treat the lease as subsisting. — 
Waiver is a matter of intention of the parties. The act alleged to constitute waiver 
must import the recognition of the tenancy. The illustrations to the section give two 
instances of waiver : 


(1) acceptance of rent which has become due since the expiration of 

the notice to quit, and 

(2) giving a second notice to quit. 

Acceptance of rent. 

The acceptance of rent accrued due before the date of the notice to quit is 
not a waiver of the notice to quit.^ The acceptance of rent accrued due subsequent to 
the notice is a waiver of the notice.^ It clearly indicates that the lessor intends to 
treat the lease ^ subsisting. The payment of rent by the lessee also shows that the 
le^ee impliedly consents to waiver. But acceptance of rent by the lessor under a 
mistake will not amount to such waiver.®^ So also, the acceptance of an amount as 
damages for use and occupation though tendered as rent will not amount to waiver.^*^ 
In other words, the acceptance of an amount tendered as rent will not necessarily 
imply an intention to " treat the lease as subsisting. ” 

A mere demand for the rent accrued due subsequent to the notice not follow- 
ed by a promise by the tenant to pay cannot operate as a waiver of the notice, for 
want of the tenant s consent.® On the same principle, a claim in a suit for ejectment 
for the arrears of rent due is not a waiver of the notice.** So also mere abortive 
negotiations between the parties with regard to the payment of rent subsequent to 
the notice do not constitute a waiver.® 


By virtue of the second proviso to S. 112 the acceptance of rent, even though 
subsequent to a forfeiture, does not constitute a waiver of the forfeiture if such accep- 
tance is made after a suit for ejectment is instituted against the lessee on the ground 
of forfeiture. There is no provision corresponding to that proviso in this section 
and it has been held that the acceptance of rent due subsequent to the notice to quit, 
even after the institution of a suit for ejectment, will operate as a waiver of such 
notice.® A contrary view has, however, been taken in the undermentioned cases. In 
the undermentioned case^ where, pending a suit for ejectment the Court passed an 
order by consent of parties by which certain payments were made by the defendant 


Section 113 — Note 3 

1. (’21) 8 AIR 1921 Cal 126 (127) : 63 Ind 
Cas 191 (DB), Ratneshwar Das v. Kamal 
Deb. 

2. ('26) 13 AIR 1926 Cal 763 (763) : 94 
Ind Cas 136, Manicklal v. Kadambint. 

(1946) 2 All ELR 778, Maconochte, Bros., 
Ltd. v. Brand 

(‘43) 32 AIR 1943 Bom 132 (134) : ILR 
(2943) Bom 68 (DP^ Navaitlai V. Babu~ 
too (No. 1) 

3. (1833) 13 CB 17B (180, 181) : 138 ER 
1163 : 22 LJCP 79: 93 R R 480 (482, 
483), Blyth V, Denett. 

4. (’17) 4 AIR 1917 Pat 469 (470) ! 2 Pat 
L Jour 593 : 42 Ind Cas 635 (DB), Shah 
Wms Ahmad V. Hussaini Begum, (x Ind 
Cas 743': 34 Mad i6x and Benton v. Boniett 
67 LJQB II followed.) 

y. ('27) 14 AIR 1927 Rang 276 (276, 277) : 
X04 Ind Cas 633 (DB), That Un Tung v. 
Mohamed Ajam Esmail. 

6 . ('a6) i3 AIR 1926 Cal 7^3 (763) : 94 Ind 

^ Cu 136^ Manieklai v. Kadambmi. 

(5## also (1874) 1864 Sulh W R (So. No,) 
to (to) (FB), Peer Bux v. Mowzah Aliy.} 

<6a. ('48) 33 AIR 1948 Oudh 127 (128). 
Kamalpat v. Mt. Manho Bibi. (Once a 


suit for ejeclment has been instituted, it 
cannot possibly be said that any act of the 
lessor shows an intention to treat the lease 
as subsisting unless he withdraws the suit. 
AIR 1926 Cal 763 diss-form.j 

('46) 1946 ILR 413 (415) (DB), Gopal Das 

y. Ram Niwas. (AIR 1926 Cal 763 diss- 
from.j 

^ wn Bom 132 (134, 135): 

ILR (1945) Bom 68 (DB), Navnitlal v. 

(No. i). [Notice to quit— Whether 
landlord^ intended to renew tenancy or treat 
it as still subsisting is question of fact— 
Suit for ejectment— Payment made during 
tendency of suit u rent but expressly accept- 
ed as compensation for use and occupation 
—When payments were accepted premises 
subject to standard rent contained cl. 3 (4) 
of Bombay Rent Restriction Order (1942) 
— Considering all these facts it was held 
that there was no intention on the part of 

landlord to treat the lease as subsistiiiij 

AIR 1926 Cal 763 not foil.} 

7. ('34) 21 AIR 1934 Cal 837 (837, 838) : 
133 lod Cas 673. Susil Chunder v. Bircnd- 
rajit Shaw. 

8. (* 23) ro AIR 1923 Cal 663 (664) : 80 
Ind Cas 200 (DB), Bengal Nagpur Railway 
Co. Ltd. v. Firm Bat Mukund Biseswar Lull. 
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and accepted by the plaintiff, it was held that such acceptance wV)uId not constitute a 
waiver of the notice. 

The fact that the lessor accepts the rent under protest as where he states that 
he accepts it as damages foi! use and occupation will not prevent it from operating as 
a waiver of the notice.^ 

Second notice to quit. 

The giving of a second notice to quit is a waiver of the first notice to quit.® 
This is also shown by the Illustration (b) under the section. Tne consent of the lessee 
to the waiver is implied in this case by his continuing in possession in spite of the first 
notice to quit. But the circumstances may show that in giving the second notice to 
quit, the landlord had no intention of waiving the first notice — as, for instance, 
where the notice is given as a preliminary to recovering double value or where the 
landlord is at the same time proceeding for recovery of possession.®"' A party who 
denies having given a first notice to quit, cannot on being found against on that point, 
plead that his second notice was a waiver of the first.'® 

Distress for rent. 

A distress for rent due subsequent to the notice to quit is an act showing an 
intention to treat the lease as subsisting (see S. 112 ), and if acquiesced in by the 
tenant, will operate as a waiver of the notice." 

Acts not amounting to waiver. 

The mere fact that the tenant is allowed to remain in possession, out of 
favour, after the expiry of the notice to quit" or the fact that no suit is filed for eject- 
ment immediately on the expiry of the notice" does not operate as a waiver. The 
acceptance of rent by an unauthorised person does not bind the landlord and will not 
constitute a waiver of the notice.'^ In the case of cosharers, the acceptance of rent 
by one of them will operate as waiver only in so far as he is concerned. The others 
will not be affected thereby.'® Where there is an arrangement between the landlord 
and the tenant that the municipal taxes paid by the tenant would be set off against 
rent, any tax paid by the tenant after the service of notice to quit would not constitute 
a waiver of the notice, in the absence of any further arrangement after the service of 
notice.'* 

4. Effect of waiver. — Under the English law, a withdrawal or abandonment 
of the notice to suit before its expiry does not nullify the notice but operates as evidence 
of an agreement for a new tenancy on the expiration of the old one. After the expiry 
of the notice, a waiver of it operates by creating a new tenancy, the old tenancy being 
determined by the notice.' Under this section, it has been held that the effect of 


9. (1812) East 53 (56) ; 104 E R 1009 : 

14 R R 284 (286), Doe d. Briefly v. Palmer. 
[But seed (i947) i All ELR 116 (117) : 
(1947) KB 342 : 63 TLR 54, Lowenthal 
v. Vanhoute. 

9a, See Halsburys Laws of England and Ed. 
Vol 20, p. 144, p. 154. 

10. ('27) 14 AIR 1927 Pat 305 (308) : 102 
Ind Cas 821 (DB), Kamakhya Narain Singh 
v. Khalik Ahmad. 

11. (1790) T H & BI 311 (312) : 2 R R 770 
(772), Zouch V. Willingale. 

12. (1808) 10 East 13 (16) : 103 E R 680 : 
10 R R 224 (226), Whiteaere of BoisU v. 
Symonds. 

■(1862) II CB (ns) 520 (525) : 5 LT (ns) 
841 ; 132 R R 648 (651), Gray v. Bompas. 
(Notice to quit duly given — ^The tenant quitt- 
ed before time but inadvertently or accident- 
ally retained the key of the house for 2 days 
more after the expiration of the notice — 
Held that this inadvertent holding over for 


two days could not amount to an intention 
to continue the tenancy and did not consti- 
tute waiver of notice.) 

13- (’23) 10 AIR 1923 Nag 129 (130) : 68 
Ind Cas 178, Yeshwant v. Shiwappa. (Tenant 
allowed to continue in possession for two 
years after notice to quit — ^Rent neither paid 
nor accepted — No waiver of notice.) 

14. (1810) 2 Camp 387 (388) : II R R 745 
(746), Doe d. Ash v. Calvert. 

'5- (’32) 19 AIR 1932 Pat 259 <260, 261) : 
140 Ind Cas 14 (DB), Lacbmi Led V. Ganesb 
Cbamar. 

(’ 49 ) 36 air 1949 Pat 137 {138) : 27 Pat 
395 (DB), Sant Kuer v. Ganesb. [Under 
the Municipal law, the tax could be realised 
even from the occupant of a building.} 
Section 113 — ^Note 4 

I. Halsbury, Laws of England, Volume x8, 
p. 454. paragraph 922. 

[5ee also (x86S) LR 3 Ex 303 (305) : 37 
L J Ex 173 : 18 LT 655 : 16 W R (Eng) 
1018, Tayleur v. Wildini] 
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tenancy is not regarded as having been at all determined, but is 
rcgarded as continuing.^ A guarantor for rent under a tenancy would not, under the 
English^ law, be liable after the expiry of a notice to quit even if, subsequently, the 
notice is waived.® It is doubtful whether this principle is applicable where a notice 
to quit is waived under this section. 


114* Where a lease of immoveable property has determined by 

Relief against for- non-payment of rent, and the lessor sues to 
feiture for non-pay- ejett the lessee, if, at the hearing of the suit, the lessee pays 
ment o rent. Icssor the rent in arrear, together with 

interest thereon and his full costs of the suit, or gives such security as the 
Court thinks sufiheient for making such payment within fifteen days, the 
Court may, in lieu of making a decree for ejeament, pass an order reliev- 
ing the lessee against the forfeiture ; and thereupon the lessee shall hold 
the property leased as if the forfeiture had not occurred. 


Synopsis 


1. Scope. 

2. Law before the Transfer of Property Act 

of 1882. 

3. " Lessor. ” 

4. •* Lessee. ” 

4a. ” Pays or renders ” 

5. " At the hearing of the suit. ** 

6. " Rene in arrear. ” 

7. " The Court may pass an order. 

8. Relief where period of grace is provided 

for the payment of the rent. 


9. Consent decree creating relation of lessor 
and lessee and providing for forfeiture 
on non-payment of rent — Relief. 

10. Suit for ejectment on forfeiture — Court, 

if can pass decree for arrears of rent 
only. 

11. Relief against forfeiture for breaches of 

other conditions. 

12. Forfeiture under decree — Construction of 

decree. 


TOPIC INDICATOR 


Conditions of relief. See Notes 6 and 7. Who can claim relief under this section. Note 4. 

Relief after decree. See Note 3. Sub-lessee. See Note 4. 

Which Court can grant relief. See Note 5. Transferee from lessee. See Note 4. 


1. Scope. — It is a general principle that wherever a penalty is provided to 
secure the performance of an act, the latter is considered as the principal intent of the 
instrument and the penalty is deemed only as necessary and intended only to secure such 
performance.® On this principle where the forfeiture of a lease and an entry for the 
forfeituHq is stipulated for in a lease, in case of non-payment of rent, the right of re- 
entry is deemea merely as a security for the payment of the rent.® So that if the lessee 
makes adequate compensation to the landlord and puts him in the same position as if 
the rent had been paid to him when it was due, the purpose of the clause of forfeiture, 
namely to secure me rent is served and lessee would be relieved from the forfeiture 
by a Court of Equity.® 


2. ('23) 10 AIR 1923 Cal 663 (66^) : 80 
Ind Cas 200 (DB), Bengal Nagpur Kailway 
Co. Ltd. v. Firm Bal Mukund Btseswar Lall. 

3. Halsbury, Laws of England, Volume 18, 
p. 434, para. 922, foot-note (c). 

Section xi4 — ^Note i 

Xii Snell’s Principles of Equity, iith Edition, 
page 361. 

Story, Equity, jurisprudence, 1920 Edition, 
paragraphs 1314, 1316. 

(‘24) XX AIR X924 Lah 49 (5z) : It Ind Cas 
837 (DB), Kalian V. Jowabar Singh. 

a. Story, Equity Jurisprudence, 1920 Edition, 
paragraph 23x3. 


3. ('31) 18 AIR 1931 Cal 457 (457, 458) : 
58 Cal 311 : 132 Ind Cas 87, Dhurrumtolla 
Properties Ltd. v. Dhunbai. (Rent in arrear 
is not eqivalcnt to rent claimed in suit.) 

(1721) I Str 447 (433): 93 E R 626:2 
White & Tud L C 3rd Edn. p. 1008 : Free 
Ch 568 : 2 Eq Cas Abr 227, Peachy v. Duke 
.of Somerset. 

* (1895) 64 L J Qi 666 (670) : (1895) 2 
Ch 581 : 43 W R (Eng) 645 : 73 L T 77, 
Howard v. Fanshawe. 

* ('x6) 3 AIR 19x6 Mad 680 (682) : 39 Mad 
834 : 30 Ind Cas 596 (DB), Appaya Shetty 
v. Mahammade Bears. 


1894 I S ll 4 N 1-2] 


RELIEF AGAINST FORFEITURE 


This section is based on the abovementioned principles. It is, however, 

limited to forfeiture of leases* for non-payment of rent. 

By virtue of S. 117, this section does not apply to agrioJ^ral 2?^ 

section is not also applicable to the Punjab to which the Transfer of Property Act do^ 
not apply. But in all such cases, the general principle on which this section is. based 
will be applicable and Courts can grant relief against forfeiture on such conditions and 
in such orcumstanccs as may appear equitable,'' but are T\ot bound by the conditions 

laid down in this section.® 


2 . Law before the Transfer of Property Act of 1882.— The principle on 

which this section is based w'as applied even before the passing of this Act. 

The second paragraph of S. 78 of the Bengal Rent Act (X of 1859) provided 

for relief against forfeiture and ran as follows : 


" In all cases of suits for the ejectment of a raiyat or the cancelment of a 
lease, the decree shall specify the amount of the arrear, and. if such amount 
together with interest and costs of suit be paid into Court within fifteen days 
from the date of the decree, execution shall be stayed. " 


(’83) 6 Mad 327 (33®) (L>B), Na^yana 
Samtbhoga v. }<arayuna Nayak. (Proper 
course is to ascertain and give effect to inten- 
tion of parties— Clause of forfeiture for non- 
payment of rent held to be in tenorem and 

not intended to be enforced.) 

<■71) 6 Mad HCR 258 (261) (DB), Kottal 
Uppi V. Edavaluth Thathan. 

t(’o7) 34 Cal 358 (368) : 5 Cal L Jour 20S 
(DB), Megh Lai v. Raj Kumar. (Reversed 
in AIR 1917 PC 163 : 44 Ind App 246: 
45 Cal 87 (PC), on another point.) 

(1806) 12 Ves 475 (476) : 33 E R 180, 
Davis V. V^esr 

t(i893) 61 LJQB 187 (188): 41 WR 
(Eng) 297: 68 LT 223: (1893) * Q ° 
^4, Hare V. Elms. 

<'87) 1887 Bom PJ 154 (DE), Shivram 

Bapuji V. Gangadhar Laxman. 

<’88) 1888 Bom PJ 304. Ramchandrarao v. 

Sidu. 

.('83) 1883 Bom PJ 104 (DB), Vishvanath 
V. Yakub. 

('95) 1895 Bom PJ 206 (DB), Gangadhar 
V. Savitribai. 

(1864) 1864 Suth W R (Gap No. Act X) 
31 (32") (DB), Alum Chtsnder V. Mcran 

& Co. 

4. See (31) 18 AIR 1931 Nag 60 (63) : 27 
Nag LR 24: i32 Ind Cas 450, Bana Bat 
V. Chandrabhaga. (Section has no applica- 
tion to maintenance grants.) 
t('44) 31 air 1944 Nag 229 (230) ILR 
(1944) Nag 877 : 219 Ind Cas 163 (DB), 
Shrikishanlal V. Ramnath. (Agricultural 
lease governed by contract — Couit can apply 
equitable principles underlying this section.) 

t(’28) 15 AIR 1928 Mad 250 (232) : loS 
Ind Cas 273, Ramabrahman v. K. Rami 
Redd/. 

<■36) 160 Ind Cas 1012 (1013) (Nag), 

Shrideo Janktramji V. Ramchand. (Court 
has power to extend principles involved in 
S. 114 to agricultural leases which are not 
the subject of any local Act.) 

+ (’19) 6 AIR 1919 Mad 12 (13) : 42 Mad 
654 ; 50 Ind Cas 898 (SB), Krishna Shetti 
V, Gilbert Pinto. (Principles of T. P. Act 


may be applied to agricultural leases as em- 
bodying rules of equity, justice and gdod 
conscience.) 

( 83) 6 Mad 159 (167) (DB), Subbaraya v. 

Krishna. , 

t('io) 7 Ind Cas 565 (565) (DB) (Mad), 
Parapnrath Kalhani Arnma v. A. Chtnnan. 
(’92) 15 Mad 125 (126) (DB), Vaguran v. 
Rangayyangar. 

(■27) 14 AIR 1927 Mad 239 (239) : 98 lod 
Cas 851, Ramakrishna Martoba V. /. P. Fer- 
nandez. 

(’12) 1912 Pun Re No. 6: 17 Ind Cas 99* 
(992) (Rev), Aziz-ud-din V. Bhugwan Das. 
(•24) II AIR 1924 Lah 49 (51. 52) : 71 
Cas 837 (DB), Kalian v. Jowa/sar Singh, 
(’83) 6 Mad 327 (330) (DB), Narayana 

Sanabhoga v. Narayana Nayak. (Section 114 
inapplicable under S. 2, cl. (c) — Contract 
before 1882.) 

[See however (’16) 3 AIR 1916 Mad 680 
(684) : 39 Mad 834 : 3o Ind Cas 596 (DB), 
Appayya Chetty v. Mahammad Bean. (Princi- 
ples of English law held applied to IndU 
in case of leases not falling under T. P- 
Act.)] 

6. (’27) 14 AIR 1927 Mad 239 (240) : 9^ 
Ind Cas 851, Ramakrishna Martoba V. I. P- 

Fernandez. 

Section 114 — Note 2 

1. ('71) 6 Mad HCR 258 (261) (DB). 
Kottal Uppi V. Edavalath Thathan. 

('8r) 7 Cal 566 (570) : 9 Cal LR 185 (DB), 
Mahomed Ameer v. Peryag Singh. 

(1865) 2 Bom HCR 66 (69) (^®'j 

Timmarsa Puranik V. Badiya, (Prance 01 
Courts of Equity in England and America 

followed^ , , 

(79) 4 Cal L R 469 (472) (DB), Motooora 

Mohun V. Ram ImI. , _ ^ 

(1867) 2 Agra (Ex OCJ) i (^5 )* 
Eastern Hotel Co. v. Collector of Allahabad. 
(’83) i883 Bom PJ 104 (DB), Vishvan.ttb 

V. Yakub. . . 

2. (1864) 1864 Suth W R (Gap. No. Act 

X) 31 (32) (DB), Chunder y. Moran 

Si Co. 
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See also the imdermentioned cases under the Bengal Rent Act.^ 

3. ” Lessor. ” — The word " lessor ” includes an assignee of the lessor's rights. 
JiS has been seen in Notes on S. in an assignee of the lease can also enforce a forfei- 
ture of the lease for non-payment of rent and if, in a suit by him for ejectment on 
the ground of forfeiture, the tenant pays up the rent in arrears the Court can grant 
relief against forfeiture.^ 

4. ** Lessee. — In England an under-tenant is entitled to claim relief from 
forfeiture in the same way as the tenant can, a liberal construction being placed on the 
word " tenant. It has been held in the undermentioned cases- that the word 
"lessee” in this section must similarly be liberally construed as including transferees 
from him and that such transferees also can claim relief under this section.^ 

Where there are several transferees from the lessees and only some of them 
<laim relief against forfeiture, they must pay the uHole of the a}nou)U due to the lessor 
-with interest and costs.* 


4a. .* Pays or tenders — Under the section there must be an actual pay- 

ment or tender before the Court. Mere readiness to pay will not be sufficient.^ 

5. ** At the hearing of the suit. ” — The payment or tender mentioned in 
this section must be made "at the hearing of the suit. ’* The word " suit ’ would 
include an appeal also, and consequently the payment or tender may be made at the 
Bearing of the appeal and relief claimed under this section.' 

In England the lessee is entitled, even after the trial and judgment, to apply 
for relief within six months of such judgment.* This rule has not been adopted in 
this Act, and no relief can be granted to the tenant under this Act after an order for 
ejectment has been passed.^ 

6. "Rent in arrear. ” — As already seen in Note i, this section is based on 
the principle of equity that where the object of the clause of forfeiture, namely, to 


(’67) 7 Suth W R 374 (374) (DB), lAaho' 
med Hossein v. Boodhun Singh. 

.(’69) II Suth W R 201 (DB), Kumla Sahoj 
V. Ramruttutt f^eogy. 

Section 114 — Note 3 

3. (’36) 23 AIR 1936 Mad 116 (117) ; 

Ind Cas 530, Vamana Pai v. Venkatu Naitca. 

Section 114 — Note 4 

1, (1811) 3 Taunt 402 (403) : 128 E R 
x6o, Doe d. Whitfield v. Roe. (Mortgagee 
of a lessee is entitled to relief.) 

<1905) 74 LJ Ch 370 (372, 373 ) : 53 WR 
(Eng) 552; (1905) I Ch 739: 92 L T 
834, Humphreys v. Marten. (Mortgagee 
of an assignee from lessee is entitled to 
relief.) 

•(*907) 76 L J K B 658 (660, 661) : (1907) 
2 K B 8 : 96 L T 594, Moore v. Smee & 
Cornish. (Sub-lessee held entitled to relief.) 

(’47) 34 air 1947 86 (87) : 230 

Ind Cas 67 (DB), Ladhuram Manormal 
V. Chimniram Dongardas. [A mortgagee 
of lessee’s rights who has puicliascd the 
lessee's rights in execution of his mortgage 
decree can claim relief against forfeiture.] 

<’14) I AIR 1914 All 4” (413.) : 25 ind 

186, Ahmad Hussain v. Rjji Ahmad. 

3. See also ('7t) 6 Mad HCR 238 (261) 
(DB), Kottal Uppi v. Edavalath Thathan. 

4 - (1689) 2 Vern 103 (103, 104): 23 HR 
676, Webber v. Smith. 

4 *. ('46) 33 AIR 1946 All 328 (329) : 222 
Ind, 396, Habile Ahmad v. Mt. Keott 
Kuer. 


Section 114 — Note 5 

I- (’44) 31 AIR 1944 Nag 229 (231) : ILR 
(1944) Nag 877 : 219 Ind Ca> 163 (DB), 
Shrikishanlal v. Ramnath. (Appellate 
Court can relieve against forfeiture for non- 
payment of rent even in cases of agricul- 
tural leases to which S. 114 in terms does 
not apply.) 

(13) 21 Ind Cas 405 (406) (DB) (Mad), 
Vidyapurna Thntha Suamiar v. Ramgappa- 
yya. 

But See (’46) 33 AIR 194,6 All 328 (329) : 
222 Ind Cas 596 Habile Ahmed v. Mt. 
Keoti Kuer. 

2. (16) 3 AIR 1916 Mad 680 (681) : 39 
Mad 834 : 30 Ind Cas 596 (^Db), Appayya 
Shelly V. Mahammade Beari. 

(1725) 8 Mod Rep 345 (345) : 88 E R 247, 
Phillips V. Doelittle. 

(1883) 34 LJQB 277 (278): 14 QBD 
347 : 42 L T 374, Croft V. London and 
County Banking Co. 

See O. 14, R. 10, Supreme Court Rules, as 
amended aftei 1902. 

3. t(’ 3 i) 18 AIR 1931 Cal 457 (438) ; 58 
Cal 311 : 132 Ind Cas 87, Dhurrumtolla 
Properties, Ltd. v. Dhunbai. 

(16) 3 AIR 1916 Mad 680 (681, 682) : 
39 Mad 834 : 30 Ind Cas 596 (DB), 
Appayya Shetty v. Muhammade Beari. 

(’28) 15 AIR 1928 Mad 193 (194) : 51 
Mad 137 ; 107 Jnd Cas 792 (DB), Ctri- 
dharadoss Co. v. Para Appadurat. (Tenant 
making default by not paying within the 
time allowed by the Court.) 
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secure the rent, is fulfilled and the tenant puts the landlord in the same position as if 
no default in payment had been made, the forfeiture should be relieved^ agalnslt. If 
the tenant seeks equity by asking for this equitable relief he must do equity : he must 
pay all that is due to the lessor. Hence, the words “ rent in arrear must be taken 
to mean all the rent due up to the date of relief and not merely the rent for the non- 
payment of which the forfeiture of the lease had occurred.^ The expression rent 
in arrear ” will also include the rent which the lessor may be unable to recover under 
the law relating to limitation. The reason is that though the lessor s remedy under 
the law to recover the rent is lost, the tenant’s liability in equity to pay the rent subsists 
and if this duty is not discharged the tenant is not entitled to the equitable relief under 
this section. 2 

7. " The Court may pass an order. ** — ^The word “ may *’ shows tliat tlie 

Court has a discretion in the matter which it may exercise according to the circumstances 
of the case.^ In the absence of special circumstances which would go against the 
lessee, the Court will generally exercise its discretion in favour of granting relief.^ 
The mere fact that the lessee sets up a plea of payment which he fails to prove will 
not, in itself, disentitle him to relief.^ But such a fact may, along with other circum- 
stances, disentitle him to the relief.* 

A lessee who wants relief under this section must come to the Court with 
clean hands. Where the conduct of a tenant qua tenant has been such that it would 
be unreasonable that the landlord should be compelled to keep him as a tenant, relief 
against forfeiture will not be granted.® 


Section 114 — ^Nole 6 

1. (’31) 18 AIR 1931 Cal 457 (458) : 58 
Cal 31 1 : 132 Ind Cas 87, Dhurrumtolla 
Properties, Ltd. v. Dhunbai. (Rent in 
arrears is not equivalent to rent claimed in 
suit.) 

(1895) <$4 LJ Ch 666 (671) : (1895) 2 Ch 
581: 73 hT 77: 43 WR (£n"> 465, 
Howard v. Fartshawe. (Quoted In AIR 
1931 Cal 457 : 58 Cal 311.) 

2. ('21) 8 AIR 1921 Mad 418 (419) : 44 
Mad 629 : 62 Ind Cas 593 (DB), Vusudeva 
Udpa V. Krishna Udpa. 

('36) 23 AIR 1936 Mad 116 (117) : 160 
Ind Cas 530, Vamana Pat v. Venkatu Naika. 

Section 114 — Note 7 

(’47) 34 air 1947 Bom 86 (87) : 230 
Ind Cas 67 (DB), Ladhuram Manormal v. 
Chimniram Dougardas. 

(’31) 18 AIR 1931 Cal 457 (457) • Cal 
3 ri : 132 Ind Cas 87, Dhurrumtolla P,ro’ 
perties Ltd. V, Dhunbai. 

2. *(’27) 14 AIR 1927 Cal 908 (810) : 54 
Cal 483 : 106 Ind Cas 477, Debendra Lai 
Khan v. F. M. A. Cohen. 

('14) I air 1914 All 305 (306) : 24 Ind 
Cas 79, Kundan Lai v. Kallu. 

('23) 12 AIR 1925 Mad 919 (921) : 85 Ind 
Cas 964, Elagan v. Nanjappan. 

t(’i4) I AIR 1914 Mad 706 (708) : 24 Ind 
Cas 139 (DB), Ramkrishna v. Baburaya. 
(Whether a tenant is entitled to relief aga- 
inst forfeiture depends upon the circum- 
stances of each case.) 

(■93) 17 Mad 216 (218) : 4 Mad L Jour 
70 (DB), Krishnasami Chetti v. Natal 

Emigration Board. 

(1806) 12 Ves 475 (476): 33 E R 180, 
Davis V. West. 

(’69) II Suth W R 201 (201) (DB), 

Kumla Sahoy V. Rarn Ruttun. (Case under 
Bengal Rent Act.) 

(1903) 74 L J Ch 370 (372) : 53 W R 


(Eng) 552: (1905) I Ch 739; 92 L T 
834, Humphreys V. Marten. 

(87) 1887 Bom P J 134 (DB), Shivram 
Bapuji V. Gangadher Laxman. 

('88) 1888 Bom P J 304, Ramthandrara& 
V. Sidu. 

('95) 1895 Bom P J 206 (DB), Gangadhar 
V. Savitribai. 

3, t(’r 4 ) I air 1914 Mad 706 (708) : 24 
lad Cas 139 (DB), Ram Krishna v. Babu 
Raya. 

(1865) 2 Bom HCR 66 (70) (DB), Tim- 
marsa Puranik V. Badiya Kuppagooda. 

(’88) 13 Bom 323 (325) (DB), Jamsetji- 
Sorabji V. Lakshmiram Rajaram. 

4 - t(’23) 10 AIR 1923 Nag 193 (195) ^ 29 - 
Nag L R 50 : 71 Ind Cas 445, Arjun v. 
Narayan. (Failure to offer to pay arrears 
during hearing in lower Courts— Sufficiently 
long period of grace given by the leasr 
allow^ to pass without pay-ment.) 

( 03) 13 Mad L Jour 210 (210) (DB),. 
Narayana Kamii v. Handu Shetty. 

('ll) 1:2 Ind Cas 436 (456) (DB) (Mad), 
Mahalahshmi Aunna v. Lakshmi. (Payment 
not made even within period of grac^— ^ 
Tenant falsely pleading discharge in answer 
to landlord's suit in ejectment.) 

5. t(’27) 14 AIR 1927 Cal 908 (920) • 54 
Cal 485 : 106 Ind Cas 477, Debendra Lai 
Khan v. F. M. A. Cohen. 

('23) 10 AIR 1923 Nag 193 (195)* 29 - 
Nag L R 50 : 71 Ind Cas 455, Arjun 'T-. 
Narayan. (Tenant unsuccessfully pleading, 
discharge — Failing to pay arrears in lower 
Court — Rent not paid in spite of long 
period of grace.) 

(1886) 3 TLR 34 (35), Stanhope v.. 

Haworth. (Tenant making delay in ask- 
ing relief — Relief refused.) 

(1841) I Hare 109 (138) : ii L J Ch X 3 * - 
66 E R 969, Bowser v. Colby. 
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The relief is also subject to other equities that may have arisen between the 
date of Ae forfeiture and the application for relief.® Thus, where the landlord, during 
that period, has re-let the premises to a third party or otherwise dealt with them, relief 
under this section will not be given.^ The reason is that the equities in favour of the 
third party or the transferee are greater than those in favour of the tenant who has 
committed a default in payment giving rise to forfeiture. 

Relief against forfeiture will not be given also where the landlord and other 
interested parties cannot be put in the same position as if no default in payment had 
been made. In Stenbope v. Haworth^ there was a forfeiture of a lease of a colliery, 
for non-payment of rent. The lessee applied for relief against forfeiture just before 
the expiry of the period allowed by the law to make such applications. In the mean- 
time the landlord had to maintain the colliery and third parties had offered to take 
it and had incurred expenses. It was held that relief could not be given against forfei- 
ture inasmuch as the parties could not be put back in the same position as they were 
in before. 

The question whether the lessor has or has not entered and dispossessed the 
tenant is immaterial in deciding whether relief should or should not be granted under 
this section.® 

Where the discretion has been exercised by the Court one way or the other, 
it will not be interfered with by the appelate Court unless it is clear that the first Court 
had not exercised its discretion on proper judicial principles.^® 

8. Relief where period of grace is provided for the payment of the rent. — 
Where the lease itself privodes for a period of grace for payment of the rent 
which may become due, there is a difference of opinion on the question whether the 
Court can grant relief against the forfeiture. 

On the one hand, it has been held that relief should not be granted in such 
cases.^ This view proceeds on the ground 'that the principle of granting relief against 
forfeiture is that a clause for forfeiture is regarded in equity as merely being in terrorm 
intended merely to safeguard the due payment of rent, that where the lessee is given 
a period of grace after default, for making the payment, it cannot be said that the 
clause of forfeiture was intended to be merely in terrorem, and that therefore relief 
need not be given in such cases. 

On the other hand, the contrary view has been taken in other cases, ^ namely, 

231): ILR (1944) Nag 877: 219 Ind 
Cas i(>3 (DB), Shri Kishanlal v. Ramnath. 
(Discretion properly exercised by first ap- 
pellate Court in granting relief — High Court 
refused to interfere.) 

Section 114 — Note 8 

1. f( ii) 12 Ind Cas 456 (456) (DB> 
(Mad), Mahalakshmi Amnia V. Lakshmi. 
(When tenant is given further time in lease 
itself, it cannot ordinarily be said that 
condition of forfeiture was intended to be 
hi terrorem.') 

(10) 6 Ind Cas 43 « (438) (DB) (Mad), 
Adhiraya Shelly V. Billa Tyavpu. (Provi- 
sion for accumulated payments with inter- 
est ) 

(05) 15 Mad L Jour 210 (210) (DB), 

Narayana Kamti v. Handu Chetty. 

*('05) 28 Mad 389 (391) ; 15 Mad L Jour 
208 (DB), Narayana Naicku v. Vasudeva 
Bhatta. 

(12) 16 Ind Cas 803 (803) (DB) (Mad), 
Tuagama Shettiti v. Korattia Shettiti. 

2. ( 21) 8 AIR 1921 Bom 403 (404) ■ 45 
Bom 300 : 59 Ind Cas 769 (DB), Krhhnajr 
V, Sitaram. 


[S^e (’98) 1898 Bom P J 339 (DB), 

Yamunabai v. Mathurabai. (Tenant not 
dealing honestly with the landlord.)} 

6 . t('27) 14 AIR 1927 Cal 908 (910) : 54 
Cal 485 : 106 Ind Cas 477, Debendra Lai 
Khan v. F. AI. A. Cohen. 

(1895) 43 W R (Eng) (Dig) 89 (89) : 72 
L T 852 ; 14 R 526, Newbolt v. Bingham. 
(Referred in AIR 1927 Cal 908 : 54 Cai 

485.) 

7. t('27) 14 AIR 1927 Cal 908 (910) : 54 
CaJ 485 ; 106 Ind Cas 477, Debendra Lai 
Khan V. F. Af. A. Cohen. 

(1886) 3 T L R 34 (35). Stenhope v. 
Haworth. (Referred in AIR 1927 Cal 908 : 
54 Cal 485.) 

8. (1886) 3 T L R 34 (35). 

9. ('06) 34 Cal 358 (368) ; 5 Cal L Jour 
ao8 (DB), Meghalal v. Raj Kumar. (Re- 
versed on another point in AIR 1927 P C 
163 : 45 Cal 87 : 44 In<l App 246 (PC).) 

ZO. (’47) 34 AIR 1947 Bom 86 (87) : 230 
lad Cas 67 (DB), tadhuram Manor mat 
V. Chimniram Dongardas. 
r('28) 15 AIR 1928 Mad 250 (233) : 108 
loa Cas 273, Ramabrahman v. Rami Redd/. 
{See (’44) 31 AIR 1944 Nag 229 (230, 
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that the equitable principle being to grant relief against forfeiture, it is not affected 
by the insertion of a clause granting a period of grace. 

It is submitted that the latter view is to be preferred. The clause providing 
days of grace is inserted for the benefit of the lessee, and as pointed out by Napier, J., 
in the undeonentioned case^ it is difficult to see how what was intended as a benefit 
to the lessee can be made use of to deprive the Court of its power to grant relief. 

9 . Consent decree creating relation of lessor and lessee and providing 
for forfeiture on non-payment of rent — Relief. — In Wentu/orlh v. Bullen> Baron 
Parke observed : 

" The contract of the parties is not the less a contract and subject to the inci- 
dents of a contract because there is superadded the command of the Judge.” 
Where, therefore, a consent decree creates the relation of landlord and tenant and 
provides for forfeiture on non-payment of rent, the Court can give relief against the 
forfeiture in the same way as it can do in a lease created by act of parties.* 

10. Suit for ejectment on forfeiture — Court, if can pass decree for arrears 
of rent only. — It is clear from the section that unless the lessee pays or tenders 
the rent in arrear or gives security therefor at the hearing of the suit, the suit for eject- 
ment will be decreed. In the undermentioned case,^ however, it was held that in 
appropriate cases, the Court may refuse a decree for ejectment, and may merely pass 
a decree for the arrears of rent. It is submitted that this view is not correct. The 
provisions of this section were not referred to in the said decision. 

11 . Relief against forfeiture for breaches of other conditions. — ^This 
section in limited to forfeiture for fMfi-payment of rent. There is no provision for 
relief being granted against forfeiture for breaches of conditions other than non-pay- 
ment of rent. No relief can therefore be granted in such cases.* But in cases of 
conditions other than' conditions against assigning, sub-letting, parting with possession, 
or disposing of the p'roperty leased, S. 114A requires that the lessor should give notice 
to the lessee requiring him to remedy the breach if it is capable of remedy, and if the 
breach is remedied within a reasonable time of notice, the lessee cannot be ejected. 

A forfeiture for breach of a condition against alienation cannot be relieved 
against under this section,* nor does S. 114A apply to the case. 

*(’06) 31 Bom 13 (a4, aj) : 8 Bom L R 
813 (FB), Krishna Bat V. Hart Govind. 
(10 Bom 433 overruled.) 

('ll) la Ind Cas 334 (335) (DB) (Mad), 
T heyyammalafht v. Ra/ali. 
t(i90o) 34 Mad 363 (270, 271) (OB), 
Nagappa V. Vetikatrao. 

(’ll) 33 Bom 239 (242) : 10 Ind Cas 746 
(746) (OB), Balambhat RAtjibhat V. 

Vinayak Ganpatrao. 

(’ai) 8 AIR 1921 Cal 365 (367) : 66 Ind 
Cas 766 (DB), Gopal Krishna v. Hart 
Nath. (Court can grant relief against forfei- 
ture in execution.) 

also (1866) 33 LJCP 331 ( 353 ) • *5 
L T 386: LRICP Liepesley v. Gil- 
more. 

Section 114 — Note 10 
1. (’28) 13 AIR 1928 All 716 (717) * 

Ind Cas 872, Bhagwaii Prasad v. Pcglar. 

Section 114 — ^Note 11 

1. (’36) 23 AIR 1936 Pat 493 (495) • *5 
Pat 673 : 164 Ind Cas 811 (DB), Dayw 
Singh V. Promatha Nath. (Covenant in 
restraint of transfer in lease.) 

2. t(’io) 6 AIR 1919 Mad 12 (12, 13) : 4 * 
Mad 654 : 50 Ind Cas 898 (SB), Krishna 
Shetti V. Gilbart Pinto. 


+ (’28) 13 AIR 1928 Mad 230 (231, 233) : 
108 Ind Cas 273, Ramabrahman V. Rami 
Reddi. 

('23) 10 AIR 1923 Nag 193 (193) : 19 Nag 
L R 30 : 71 Ind Cas 445, Arjun v. Narayan. 

*(’i6) 3 AIR 1916 Mad 680 (683) : 39 

Mad 834 : 30 Ind Cas 396 (OB), Appayya 
Shetti V. Mahamtnade Beari. 

+ ('17) 4 AIR 1917 Mad 182 (183) : 32 

Ind Cas 326 (DB), Narayana V. Kashap- 
paya. 

3. ('16) 3 AIR 1916 Mad 680 (683) : 39 
Mad 834 ; 30 Ind Cas 396 (DB), Appayya 
Shetti V. Mahammade Beari. 

Section 114 — Note 9 

1. (1820) 9 B & C 840 (830) : 9 LJKB 

33 : 33 R R 353 : 109 E R 313. 

(’47) 34 air 1947 Bom 86 ( 86 ) ; 230 
Ind Os 67 (Db), Ladhuram M.inormal v. 
Chimniram Dongardas. [Suit by lessor for 
arrears of rent and possession on forfeiture 
for non-payment of rent — Compromise decree 
providing for forfeiture on lessee’s failure 
to pay arrears by certain date — Lessee can 
apply for relief against forfeiture even in 
execution of compromise decree which in 
so far as it contains a clause for forfeiture 
takes the place of a lease. 35 Bom 239, 
Rel. on."} 
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12. Forfeiture under decree— Construction of decree.— Where the first 
Court decreed relief against forfeiture on payment of a certain amount which was paid, 
and the appellate Court thereafter granted an additional amount to the plaintiff to be 
paid withm one month from this date, ” confirming the first Court’s decree in other 
^pects. It was held that in construing the decree the Court ought to have acted in 
tavo^ ot the tenant against forfeiture rather than in the landlord’s favour and that 
the taUure to pay the additional amount within one month of the first Court’s decree 
•did not cause forfeiture of the tenancy, in view of the doubtful wording of the decree.* 


Where a lease of immovable property has determined by 
Relief a^nst for a breach of an express condition which 

certainprovides that on breach thereof the lessor may re-enter, 

no suit for ejectment shall lie unless and until the lessor 
has served on the lessee a notice in writing 

(a) specifying the particular breach complained of ; and 

(^) breach is capable of remedy, requiring the lessee to 

remedy the breach ; 

and the lesfee fails, within a reasonable time from the date of 
the service of the notice, to remedy the breach, if it is capable of remedy. 

Nothing in this section shall apply to an express condition 
against the assigning, under-letting, parting with the possession, or dis- 
posing, of the property leased, or to an express condition relating to 
forfeiture in case of non-payment of rent. 

a Section 114A was inserted by Section 58 of the Transfer of Property (Amendment) Act 
1929 (XX of 1929). 

Synopsis 

1 . Scope of the section. 

2 . Notice before suit for ejectment. 

3 . Contents of notice. 


1. Scope of the section. — Under the English law as it stood prior to 1881, 
Courts of Equity granted relief against forfeiture of leases only in cases of non-payment 
^ rent and not in other cases.* By the Conveyancing Act of 1881 (44 & 45 Viet., 
Ch. 41) S. 14, provision was made for the grant of relief against every forfeiture for 
breach of any condition whatsoever in a lease other than conditions against assign- 
ing, underlying, parting with possession or disposing of the property leased, conditions 
for forfeiture on the bankruptcy of the lessee and conditions for forfeiture on the 
taking in execution of the lessee’s interest.* 


('36) 23 AIR 1936 Pat 493 (495) : *5 Pat 
673 : 164 I. C. 811 (DB), Dayal Singh 
v. Promatha Nath. 

Section 114 — Note 12 

a. ('24) II AIR 1924 Mad 649 (650) : 78 
Ind Cas 1007 (DB), Akkanimu Shetti v. 


Chandro Shetti. 

Section JJ4A — Note i 

a. Snell, Principles of Equity, iith Edition, 
page 365. 

Also Williams & Eastwood, Principles of the 
law of Real Property, 1933 Edition, page 
1x8. 

Sub-section (x) of S. 14 of the Conveyanc- 
ing Act of x 88 i runs as follows ; 


"Section 14 fi). A right of re-entry or 
forfeiture under any proviso or stipulation 
in a lease, for a breach of any covenant 
or condition in the lease, shall not be en- 
forceable, by action or otherwise, unless 
and until the Ic-ssor serves on the lessee a 
notice specifying the particular breach com- 
plained of and, if the breach is capable of 
remedy, requiring the lessee to remedy the 
breach, and, in any case, requiring the lessee 
to make compensation in money for the 
breach, and the lessee fails, within a rea- 
sonable time thereafter, to remedy the breach, 
if it is capable of remedy, and to make 
reasonable compensation in money, to the 

\ 
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The Indian Legislature in enacting S. 114 enabling Courts to grant relief 
against forfeiture for non-payment of rent, and in not providing for other cases, pre- 
ferred to adhere to the old English law and not to the provisions of the Conveyancing: 
Act of 1881.® No relief could therefore be granted under the Act against forfeiture 
of leases except in cases of non-payment of rent. In cases not governed by the Act 
(e. g., agricultural leases), however, the Courts granted relief on equitable principles, 
against forfeiture even in cases other than non-payment of rent.* 

Section 146 of the English Law of Property Act. 1925 (15 Geo. V, Ch. 20) 
which replaced the old S. 14 of the Conveyancing Act, 1881, gave much wider powers- 
of granting relief against forfeiture of leases. Even breaches of conditions against 
assignment, sub-letting, etc., could be relieved against if the breach occurred after the 
passing of the Act.® 

The present S. 114A was introduced in this Acthy the amending Act of 192^ 
and is modelled on S. 14 of the English Conveyancing Act, 1881.®“® Even after the 
enactments of S. 1 14A it has been held that the court can grant relief against forfeiture 
of an agriculoiral lease on equitable grounds. Thus it will grant relief even when 
the notice of forfeiture is not in acceptance with the section as the section only embo- 
dies an equitable principle which the court can apply in such a case.®** 

The words ” where a lease of immovable property has determined* by forfei- 
ture for a breach of an express condition which provides that on breach thereof the 


satisfaction of the lessor, for the breach. " 

Sub-section 6 (i) of S. 14 of the said Act 
runs as follows : 

■' 6. This section does not extend — 

( I ) To a covenant or condition against the 
assigning, under-letting, parting with the 
possession, or disposing of the land leased ; 
or to a condition for forfeiture on the bank- 
ruptcy of the lessee, or on the taking in 
execution of the lessee’s interest ; ” 

5. ('19) 6 AIR 1919 Mad 12 (13) : 42 
Mad 654: 30 Ind Cas 898 (SB), Krishna 
Shetti V. Gilbert Pinto. (In the absence of 
any special reason, there is no ground for 
applying a different rule to agricultural 
leases.) 

4. ('26) i 3 AIR 1926 Bom 304 (305) : 50 
Bom 450 : 94 Ind Cas 1054 (DB), Janar- 
adn v. Mhalappa. (Covenant against alie- 
nation.) 

(■71) 3 N W P H C R 322 (322) (DB), 
Koora V. Dick. (Forfeiture incurred by 
planting trees relieved against.) 

(•71) 3 NWPHCR 282 (302) (pB), 

Ramjuthun Singh v. Mehdee. (Forfeiture 
incurred by digging a temporary well reliev- 
ed against ) 

(1879) 2 All 437 (442, 443) (DB)> ciblakh 
Rai V. Salim Ahmad. (Do.) 

(’35) 22 AIR 1935 Bom 41 (46) : 59 Bom 
194- 155 L C. 316 (DB), Rachotappa v. 
Konher. (Denial of title — Forfeiture can 
be relieved against on equitable principles.) 
[See also ('19) 6 AIR 1929 Mad 1106 
(1107): 41 Mad 629; 45 Ind Cas 743 
(DB), Komalukutti v. Muhamad. (For- 
feiture by disclaimer of title will be reliev- 
ed only if the disclaimer was occasioned 
by fraud, mistake or accident on the part 
of the landlord and the tenant was not 
careless or negligent.'! 

[But see (’20) 7 AIR 1920 Mad 312 (312) : 
55 I. C. 781 (DB), Vittappa Kudva v. 
Durgamma. (Forfeiture incurred by alie- 
nating land not relieved against.) 


(’19) 6 AIR 19^9 Mad 12 (13) : 42 Mad 
654 : 50 Ind Cas 898 (SB), Krishna Shettr 
V. Gilbert Pinto. (Covenant against alie- 
nation cannot be relieved against.)} 

5. Sub-section (i) of S. 146 of the Law of 
Property Act, 1925, runs as follows : 

" 146. ( I ) A right of re-entry or forfei- 
ture under any proviso or stipulation in a 
lease for a breach of any covenant or con- 
dition in the lease shall not be enforceable,, 
by action or otherwise, unless and until the 
lessor serves on the lessee a notice — • 

(a) specifying the particular breach 
complained of ; and 

(b) if the breach is capable of remedy,, 
requiring the lessee to remedy the 

breach ; and 

(c) in any case, requiring the lessee to 
make compensation in money for 
the breach ; 

and the lessee fails, within a reasonable 
time thereafter, to remedy the breach if it 
is capable of remedy, and to make reason- 
able compensation in money, to the satis- 
faction of the lessor, for the breach. *’ 

5a. (’47) 34 AIR 1947 Mad 119 (*2o) r 
231 Ind Cas 344 (DB), Briget Sonza Bar 
V. Maria Louis Bai. 

(•46) 33 air 1946 Lah 330 (338) : 

(1947) Lah 235 : 226 Ind Cas 583 (DB), 
Mt. Gindori v. Shamlal. 

(43) 30 AIR 1943 All 279 (280) : 208 
Ind Cas 422, Anand Sarup v. Taiyub Hasan^ 
(The Act does not provide for 
against forfeiture when lessee renounce his 
character by setting up a title in himself 
or in a person other than the lessor— 
Courts cannot therefore import into the Act 
such a provision which is not there.) 

5bb. (’47) 34 air 1947 Mad 119 (ii?) : 23* 

Ind Cas 344 (DB), Briget So/tza Bat ▼- 
Maria Louis Bai. 
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fil 5. excludes from its operation forfeitures on the ground of denial 

of '“olvency of the lessee falling within c!s. (2) and (3) 

of thU S. Ill (g), the last paragraph 

•of this section execludes from its operation a forfeiture for non-payment of rent rwhich 

^ignmg sub-letting parting with possession or disposing of the propertv iLed 

°A ^ mortgage does not amount to an assignm^ent"’-'- Where a 

h^e contained a covenant that the land should not be given as securit for any pecun Lv 
obligation of the lessee and the lessee granted a usufructuary mortgagrof d e^pmpm 
to secure a loan it was held that the lessee has incurred a fmfeitafe^of thflea^s^- 

>1,. A , befote suit for ejectment.—Under S. in (g) it is necessary for 

v"” """ " ^“"dition that the lessor shSrgTve a 

*“see of his mientioti to determine the lease This section 
provides that ajter the determination of the lease under S. ni g) it is Lcefsarv 

part^lirTmentfonS TnJh ^ containing the 

Lsa an opportunity even af7eV°he determ°inatfon°of)he7easyto remedy The^'bmach 

Ltticefarfn^st; lo" bTgl el 

of such notice, he mus give a further notice as required by this section before sufne 
for ejectment. It has, however, been held by the High Court of Calcutta in the under? 

merelTd It, f ^ ^ *“'®cient. According to the decision this section 

merely defines the form in which the notice under S. nr (g) is to be issued in cases 

^here the breach of the condition is capable of being remedied. It is submitted that 
this view IS not correct for the reasons stated above. 

...Ven • ru notice.— The provisions as to the particulars required to be 

given in the notice have been reproduced from S. 14 of the Convevancin? Art tRAt 

and S. 146 of the Law of Prope^ Act. 1925, with'this dfffermcTho^ef hat fh^^ 
notice under the latter provisions should also require the lessee in anv Is,’ r il 
reasonable compensation for the breach. ^ ^ 

The object of the notice is to give the lessee precise information of what is 
alleged against him and what is demanded of him.' The notice " snccifvinn the nan 

cular breach complained of, therefore, must not specify ThTbr^h Sate?! of 

merely by reference^ to the particular covenant broken but must give sufficiLt details 
to enable the Iwsee to understand with reasonable certainty, what he is required to do 
to remedy the breach. Where a number of houses were let with a covenam to " ke^ 
them in good condition and complete tenantable repairs ” and on a breach thereof a 
notice was served upon the lessee in the following words " I hereby give you notice 
that you have broken the covenants for repairing the inside and outside of the houses 
contained in the lease and I require you to repair them forthwith, " it was held that 
there was nothing in the notice to show in respect of which house the breach had been 
committed and that the notice was, therefore, not a valid one.* 

Where a breach of more conditions than one is complained of, a notice to 
temedy those breaches is not bad merely because in respect of one or mV»r,- fUa»L 
the breach cannot be established.* 


je. ('4t) 34 AIR 1947 Mad 119 (120) : 231 
Ind Cks 344 (DB), Briget Souza Bar v. 
Maria Louis Bai. 

^ (’19) 25 AIR 1939 Lah 330 (338) : 186 
Ind Os 43 (DB), Mohammad Hussain v. 
Stcy. of State. 

Section 114 — ^Notc 2 

>• (’38) 25 AIR 1938 Oi 389 (593) : ILR 
(1998) 2 01 434 : x8t Ind Os 637 (DB). 
Peavat Chandra v. Bengal Central Bank Ltd. 


Section 114 — Note 3 

1. (1899) 47 W R (En^) 644 (6a6'\ • 
(1899) 2 QB 79 : 80 LT 857; 68 LJQB 
743. Horsey Estate, Ud. V. Steiger. 

2. (1897) 45 W R (Eng) 471 (472)- 

(1^7) 1 Ch 271 : 66 L J Ch 177 : 76 
L T 107, Fletcher v. Nokes. ^ 

(Eng) 264 (263, 266) ; 

(1900) I Ch 495: 69 L J Ch 244: 82 
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Where two covenants are broken and a notice in respect of only one of them 
is given and afterwards that breach is waived, the lessor cannot take advantage of the 

notice in respect of the other breach.* , i • j 

As to what time will be " reasonable" for remedying the breach complained 

of will depend upon circumstances of each case. In the undermentioned case' where 

a vast number of repairs were to be made and a suit for ejectment was filed o^y 

days after the service of notice upon the lessee, it was held that reasonable time had 

not been allowed to remedy the breach. . , . ^ 

Where the notice served upon the lessee docs not give him an opportunity" 

of remedying the breach where it is capable of being remedied the lessor cannot main- 
tain the suit for ejectment.® 


215 ^ Xhe surrender, express or implied, of a lease of immovable 
property does not prejudice an under-lease of the property 
Effect of surrenderor any part thereof previously granted by the lessee, on 

®*^terms and conditions substantially the same (except as re- 
gards the amount of rent) as those of the original lease ; 
but, unless the surrender is made for the purpose of obtaining a new lease^. 
the rent payable by, and the contracts binding on, the under-lessee shall 

be respectively payable to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such under-leases except 
where such forfeiture has been procured by the lessor in fraud of the 
under-lessees, or relief against the forfeiture is granted under section 114. 

Synopsis 

1. Scope of the section. 3. Sub lease put an end to by fotfeitnre. 

2. Surrender for obtaining new lease. 4. Agricultural leases. 

1 Scope of the section.— A lease is a transfer of an interest in immovbale 
property Under S. io8, cl. (j) the lessee can, in the absence of a contract or lowl 
L|e to the contrary, transfer his interest by way of sub-lease 

rest being carved out of the lessee's interest, it will as a general rule be determmed by 
the detemination of the lease itself^ in accordance with the 
primUivo, cessat derivalivus (the derived estate ceases on the 

original estate) . Thus, if the lease is determined by efflux of time or by forfeiture 
or by operation of law the sub-lease wiU also be determined.' 


L T 53, Pannell V. City of Loudon Brewery 

4. (looo) 48 W R (Eng), 441 (4A2s 443) : 
*■(,900) a Ch 156 : 4 L J Ch 493 : 83 

L T 191, h^ob V. Down. 

5. (1899) 47 W R (Eng) 644 (646) . 
(1899) 2 Q B 79 : 80 L T 857 • 68 L J 
O B 745, Horsey Estate, Lid. v. Steiger. 

6. ( 47) 34 AIR 1947 Mad 119 : 

Ind Cas 344 (DB) Br/g./ Souza Bai v. 
Maria Louis Bai. iMortgage - 

breach of condition of lease — Notice by 
Notice not giving opportunity 
of remedying breach, which m^ns . <)ppor. 
tunity of redeeming mortgage— Notice bad 
, — Lessor not entitled to eject lessee.] 
Section 115 — ^Note 1 

1 +('23) 10 AIR 1923 Cal 691 (691) • 50 
■ Cal 419 : 77 Ind Cas 910. Ramtiissendas v. 
Bin/raf. (A lessee cannot give to a sub- 
tenant what he does not possess himself.) 


2. ( 49) 36 air 1949 Mad 387 (391). 

Parthasarathy V. Krishnamoorthy 
of eviction against tenant under Madm 
Buildings (Lease and Rent ConUol) Aa 
(1946), S. 7. — Sub-tenant is also bound ^ 
that order — Fact that he was not made party 
to proceedings before Rent Controller does- 

not affect question.] 4 

(■46) 33 AIR 1946 Nae 4i9. (425) = .**3 
Ind Cas 437 (DB), Bhabhufmal Natornal 

V. Khan Mohammad. , 

(17) 4 AIR 19J7 Nag 51 (3*) • 

Cas 912, Rani Bahu v. Sobharam. yJ?u- 
fructuary mortgage by tenant — ^Tenant dying 
heirless — ^Mortgage grafted on the tenancy 
necessarily determines with it.) 

(•32) 19 air 1932 Nag 107 

Nag L R 93 : i39 Ind Cas 369. Baideo 

Prasad v, Prem Narain. (Do.,) 

(’33) 20 AIR 1933 Nag 255 (256) : 3® 

' Nag L R 25 : 148 Ind Cas 257» Sbtvial v. 
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t’y, ^»>re> 2 der of the lease by the lessee is an exception to 
this general rule. A surrender being a voluntary act on the part of the lessee the 
pnnciple that a man cannot derogate from his own grant will come into play, and the 

r^n^n- i allowed to prejudice the sub lessee.^ This principle was 

^ognised m England from very early times.* Lord Coke, after noticing tl.at^as bet- 

^ surrender the estate is absolutely drowned, said : But having 

regard to strangers whe were not parties or privies thereunto (lest by a voluntary 

sulrmfe')* Ae'^sUr^"''^ touching any right or interest they had before the 

surrender), the estate surrendered hath, m consideration of law, a continuance " 

ziiirb ““T f 


AbJul Huseih. (Tenant's rights terminal- 
ing by decree m ejectment suit— Rights of 
tenants mortgagee are terminated thereby.) 

+ (26) 13 AIR 1926 Nag 62 (63) ; 89 Ind 
Cas 872, Govindrao v. Sarja Bai. (Sub- 
lease though granted witli landlord’s con- 

sent does not survive after determination 
of tenancy.) 

(1876) 2 Ch D 235 (253) : 24 W R (Eng) 

: 34 L T 267, Great 
V^estern Rly. Co. v. Smith. 

' «V Cal 1021 (1024): 8 Cal W N 
860, Ram Kumar v. Ram Newaz. 

*9 AIR 1932 Cal 241 (242) : 59 
Cal 739: 137 Ind Cas 139 (DB). Sheikh 
ytiiuf V. Jottsh Chandra. (Tenant’s right 
temmating by decree in ejectment suit.) 

(04) 27 Mad 401 (404) (DB), Ekambara 
Ayyer v. Meenatchi Ammal. 

( 20) 7 AIR 1920 Cal 706 (707) ; 47 Cal 
907 : ^ Ipd Cas 969, D. E. D. J. Ezra 
V. /. E. Gobbay. 

^ ® ’74 (275) (DB), 
Hurtsh Shunder Roy v, Sree Kalee Mooker^ 

tee. (A lessee cannot create an under-lease 
to last for a longer time than his own 
lease.) 

(’76) 25 Suth W R 347 (350) (DB), Ranee 
Shoorut Soondry v. Charles Binny. (No 
farmer can create a sub-tenure so as to last 
beyond his lease to the prejudice of the 
owner.) 

Also see S. 106, Note 29 and S. 108 (j), 
Note X. 

3. ('46) 33 air 1946 Nag 419 (423) : 223 
Ind Cas 437 (DB), Bhabhutmal Nathmal 
V. Khan Mohammad. 

{'26) X3 AIR 1926 Nag 62 (62) : 89 Ind 

' Cas 872, Govindrao v. Sarjabai. {Obiter.) 

t(^7) 4 air 1917 Nag jx (52) : 43 Ind 

^jCas 912, Rani Baku v. Sdbharam. 

^ See. Halsbury, Laws of England, Volume 
P- 55i> paragraph 1064. 


(1876) 2 Ch D 235 (25^) ' 2A. I? 

Eng) 443 (449) : 45 L I Ch V55 34 

^‘‘ilu‘ty Co. V. 

^ rPn’V ^ J C P 297 (300) ; 7 W R 

(Eng) 611: 120 R R 380, Lndon and 

t DratJ nSf”’ Oi-rcoioi/ Co. Ltd. 

Liudh-M K horn tenant not 

(I875^aa^ >>v «•= tenant.) 

' 137 • t, • E R to Ex 

sVint ^ 753. 

’°°5 <too8): 5 M & s 

*40 17 R R 29(5, Doe v. Pyke 

"“160 , ’r ?c-?7 (*943) I All E R 

Courell’, Contrary v. 

^ 'S>i7 Nag 51 (52)' AX 

^ol ” a"L 1 . ^ <""7) (DB).' R.,: 

('<58) 10 Suth W R 384 (384, 3S5) (dB) 
Heeramonee v. Gunga Narain. 

( 70) 13 Suth W R 281 (281) fDR^ hJ L 

loon^a V. zi/f ^ 

(^loiol^R ■*** 98 (100) : ILR 

®°'u..* 44; 180 Ind Cas 945 (DB) 

Sde^se t/- (Surrender of 
ease tor obtaining new 

7 cu) Tir ^ 

w\.j^L *924 Bom 2X2 (216) •' ««: 

nd Cas 1038, RahimtulU v. Hasan AU^ 

Section ii5_Note 2 

1. ( 39) 26 AIR 1939 Bom 98 (100) : ILR 
(1939) Bom 144 : 180 lod Cas 945 (DB) 
Suieman Haft v. Darabshaw. 


EFFECT OF SURRENDER AND FORFEITURE 


1904 [S 115 N 3-4] 

Sub-lease put an end to by forfeituie— A forfeiture of a lease will, 

unlike a surrettJer theteol destroy the sub-lease on the P^gP^Note i -f^Bui 

five estate will fall with the determination of the original estate. (See Note i.) 

where such fo^f-ture is^p-ured^b^^^^^^^^^ llndl“d^^^^^ to 

fxv Lro :? 1946) after givi 4 a notice to qurt u^ndcr the provision of Ure Trarrsfer 

of Property Act, the sub-tenant is liable to be evicted.’” 

An implied surrender under S. 25 (4) of the C. P, Tenancy Act, 1898 h« 
been held to be analogous to a forfeiture which would put an end to the sub-lease in 

the absence of fraud or collusion.^ 

Where relief against forfeiture is granted under S. 114, the rights of lessee 
remain as if the forfeiture had not occurred. Consequently, the under-less^ s rights 
also are not affected. The section does not refer to cases where a forfeiture is ^eWd 
under S. 114A. There does not seem to be any reason why the same principle should 

not apply to, such cases. 

4 Asricultural leases.— The section does not in terms apply to agricultural 
leases The efltct of a surrender or of a forfeiture of such leases on under-leases miut 
be determined by reference to the local laws, or custom, if any, governing the parti- 
cular transaction’ and in the absence thereof, by reference to the pneral principles 
underlying this section.’ On the principles stated in Note i a voluntary surrender, 
even in tL case of an agricultural lease wUI not put an end to a valid under-lease. 

while a forfeiture will put an end to it.-* 


Section 115 — ^ 

la. (’49) 53 Cal W N 555 (559, 560), 
Premier National Bank Ltd. v. Bhairodan 
Sethia. [Determination of lease by forfei- 
turc of notice to quit— Landlord obtaining 
deed for ejectment — ^Decree binding on 
sub-tenants — Unless sub-tenant shows that 
decree has been obtained on grounds not 
annulling sub lease— Ejectment can be 
resisted also on ground of protection under 
West Bengal Provinces Rent Control Act 
(58) [XXXVIII of 1948.} . , . 

ib.'(’49) 36 AIR 1949 Mad 387 (392). 

\Parthasarathy V. Krishnamoorthy.] 

1 (’17) 4 AIR 1917 Nag 86 (87) 34 

L R 107: 46 Ind Cas 244, Sa„erao v. 

Tukaram. 

Section 1 15— Note 4 

» r-,Tl a NWPHCR 63 (65) (f®)* 

' H^ollsee Ram v. 

only for the duration of the head Jeas^ 
Relinquishment of lease puts an end to sub- 

[SeT (’98) 22 Bom 

Narayan v. Parshotam c” j-a 

forfeiture of a muljeni lease under S. I53 
of the Bombay Land R^enue Code ( V o^ 
1879), not followed l>y sale but by an 
ordcV transferring possession of folding ^ 
lessor under S. incumbrances are 

2 "r46)^^^*MR^ 1946 Nag 419 (423) = 

Ind 0^437 (DB), Bhahhutmal Nathmal 

V. Khan Mohammad. 

Civ. Rev. Nos. 334 to 338, 

to ^48 350, 351, and 353 to 361 of ^^5 
D/-9-4-1946 (Pat). Baralal Kander v.Bat 
Sakhu Singh. [The principle enacted m 
S. 1 1 5, wouid be applicable to under ten- 


ure-holders in Chota Nagpur when tlie te- 
nure-holder under whom they immediately 
hold comes to an arrangement with his own 
landlord as a resuit of which the latter is 
put in a position to assert that the under- 
tenures have come to an end.) 

(’20) 7 AIR 1920 All 128 (129) : 57 Ina 
Cas 589 (DB), Gobind Prasad v, Parma^ 
nand. (Lessor will be entitled to benefit 
of covenants by sub-lessee.) 

3. t(’i7) 4 AIR 1917 Cal 236 (241) ; 34 
Ind Cas 833 (DB), Dwarika Nath V. 

Mathura Nath. 

(’96) 18 All 354 (356) : 1896 All WN 109 
(DB), Badri Prasad v, Sheodhian. 

(’95) 1895 Bom P J 545 (DB), Manager, 
Rangappa v. Shambhatta. 

t('2i) 8 AIR 1921 Cal 444 (448) : 48 ^ 
605 : 61 Ind Cas 443 (FB), Mohsenuddtn 
V. Baikuntha Chandra. (Occupancy raiyat 
having transferred portion of non-transfe^ 
able holding cannot surrender to landlord 
either such portion or whole holding.) 

(•14) I AIR 1914 Cal 376 (377) : 21 
Cas 58 (DB), Asger Alt V. Court Mohan. 

(’36) 23 AIR 1936 Mad 422 (423) : 2^2 
Ind Cas 873, Lakshmi v. Kalu. 

(’32) 19 AIR 1932 Nag 107 (109) : 28 Nag 
L R 93, 139 Ind Cas 369, Baldeo Prasad 

V. Prem Narain. • , 

(•98) II C P L R 5 (10), Diwan Maharai- 
sha V. Abheram Gu/ar. 

('09) 4 Ind Cas 325 (325) (DB) (Cal)t 

Nabadip Chandra v. Bhairab Chandra, 

4. (’30) 17 AIR 1930 All 352 (352) 5226 
Ind Cas 362 (DB), Shahzad Singh V. 

Bachoo Singh. 

t (’17) 4 AIR 1917 Cal 236 (241) : 34 Im 
C as 833 (DB). Dwarka Nath V. Mathura 
Nafh. 
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1\6. If a lessee or under-lessee of property remains in posses- 

Effect of holding thereof after the determination of the lease granted 
over. to the lessee, and the lessor or his legal representative 


accepts rent from the lessee or under-lessee, or otherwise 
assents to his continuing in possession, the lease is, in the absence of an 
agreement to the contrary, renewed from year to year, or from month to 
month, according to the purpose for which the propert)' is leased, as speci- 


fied in section 106. 


Illustrations. 


(rf) A lets a house to B for five years. B underlets the house to C at a 
inonthly rent of Rs. loo. The five years expire, but c continues in possession of tlic 
house and pays the rent to A. c’s lease is renewed from month to month. 

{b) A lets a farm to B for the life of C. c dies, but B continues in posses- 
sion with A^s assent, b’s lease is renewed from year to year. 


Synopsis 


1. Scope of the section. 

2. Remains in possession, ” 

?. More lessees than one— Only some re- 
maining in possession — Effect of. 

4. Effect of lessee's legal representative re- 

maining in possession. 

5. Legal representative of the lessor. 

6. ’* Accepts rent or otherwise assents to his 

continuing in possession. " 

7. More lessors than one — Acceptance by 

one only. 

8. Clause for enhancement of rent in a quit 


notice, whether amounts to an assent. 

9. Suit for rent for the period of lessee's 

possession after determination, whether 
amounts to assent. 

10. Clause for renewal. 

11. "In the absence of an agreement to th.:- 

contrary. ” 

12. Effect of renewal. 

13. Nature of possession of tenant holding 

over widiout consent. 

14. Possession under a lease valid for a pan 

of the term only. 


TOPIC INDICATOR 


Holding over. See Note i. Suit for possession against tenant holding o-.cr 

Holding over in case of oral lease. See Note 14. — Limitation. See Note 13. 

Implied terms of holding over. See Notes i Tenancy by sufferance and tenancy at will — 
and 12. Distinction. See Note i. 


1. Scope of the section. — Whenever after the determination of a lease the 
lessee renuins in possession, he is said to ” hold over. This section deals vdth 
the effect of “ holding over ” by a lessee with the Consent of the lessor. Where there 
is a fresh contract of lease entered into after the expiry of the original lease, it 
IS evident, that this section will not apply.’*' 

Before the passing of this Act, it had been held that a tenant holding over 
after the expiration of his tenancy must be presumed to hold on the same terms as 
those of the original lease.'* 


(■24) II AIR 1924 Mad 776 (777) :84 Ind 
Cm 625 (DB), Copala Kuduva v. Harnza 

Mad ^oi (406) (DB), Ekambara 
Attar V. Meenatchi Ammal. 

+ (^90) 14 Bom 384 (386) (DB), Vishnu 

V. Anant. 
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j. Wharton, Uw Lex/ro», 14th Edn., 1938. 

*• (*47) 1947 A a R (HC) 167 (168), 
.-.^yBeshambhor Nath v. Kailasl }Xaii. [In 
^ ^thc absence of a registered instrument as 
-lip.wqatfod by S. 107 the lessee could not to 
I be held to be a tenant from year to year 


. s>», .. . 


and was not, therefore entitled to six monllii 
notice.] 

Id. (1B64) 1864 Suth W R Gap No. Act 
X, Rul 42 (43) (DB), She/h EnayutooUno 
V. Sheik Elahtebuksh. 

(■76) 23 Suth W R 234 (233), Allah Bibcc. 
V. Joogul Mundul. . . 

('74) 22 Suth W R 31 (32) (DB), SOe^j 
Sahoy Singh v. Bechuti Singh. 

(’74) 22 Suth W R 394 (395) (DB), Terra 
Chunder v. Ameer Mundul. 

(■98) a Cal W N 303 (304) (DB), Kishor,; 
Lai V, Administrator-General of Bengal. 

3TP rii,/i 
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EFFECT OF HOLDING OVER 


Under the English law, a tenant who continues in possession after the deter- 
mination of the tenancy without the agreement or disagreement of the person in whom 
the right of possession resides is said to be a tenant by sufferance.® The difference 
between a tenancy by sufferance under the English law and a tenant holding over under 
this Act, is this : In the former case the consent of the lessor to such possession con- 
verts the lessee into a tenant at will except in cases where the original lease was itself 
for a year, in which case the tenant becomes a tenant from year to year.® In this 
country, the consent of the lessor does not convert the tenant holding over into a 
tenant at will but converts him into a tenant from year to year or from month to 
month as the case may be. Except for this distinction the nature of a tenancy by 
sufferance in English law and the nature of the possession of a person holding over 
appears to be the same. 

A tenancy by holding over or a tenancy by sufferance is merely a fiction to 
avoid continuance of possession operating as a trespass. It cannot therefore be created 
by contract, and arises only by implication of law when a person who has been in 
possession under a lawful title continues in possession after that title has determined 
without the consent of the person entitled.^ 

The effect of holding over with the consent of the lessor under this section 
is, firstly, that in the absence of an agreement to the contrary the lease is renewed as 
to all terms except tlie duration of the lease, and, secondly, that the duration of the 
renewed lease is from year to year or from month to mon'di according to the purpose 
for which the property is leased as specified in section io6.® 

It is the assent of the lessor or his legal representative that effects a renewal 
of the lease under this section.® The lessee's assent is not necessary.’ The tenancy 
created under this section is a new tenancy though many of the terms of the old lease 
may be continued in the new lease by implication and therefore by the lessee continuing 
in possession after the determination of the old lease there is an offer on tlie part of 
the lessee which has to be accepted by the lessor by giving his assent if a new tenancy 
is to arise under the section.’* 


See also Notes under S. 113 

The doctrine of holding over contained in this section involves the position 


(*6(5) 3 Bom HCR (AC) 27 (3o) (DB), 
Saya/i v. Uma/i. y • v 

also ('74) 12 Beng L R 263 (265), 
Nocoordass v. Jewrdaj. (The nature of 
the terms depends upon the facts of the 
particular case.)] 

2. Wharton, Law Lexicon, 14th Edn., 1938, 
sub voce " Sufferance. Tenancy at. ’ 

3. Odger. The Common Law of England, Vol. 

I, page 870. 

t(i893) 1 Q B 736 (743) : 62 f J Q B 

462 ; 68 L T 699 : 41 W R (Lng)^ 484. 
Dougal V. Me Carthy. (Per A. L. Smitii, 

L- J ) 

(1907) 2 Ch 137 (143) : 76 L J Ch 548 : 

97 L T 445, Morgan v. William Harnson Ltd. 
(1916) 2 K B 91 (98, 99) : 85 I- J K B 
1298: 115 L T 243» v. Porter. 

('08) 31 Mad 163 (166) : 18 Mad L Jour 
26 (DB), Vadapalli Narasimh.'tm v. 

Dronamra/u. 

(’23) 10 AIR 1923 Pat 201 (202) : 71 Ind 
Cas 570 (DB), Ram Lochan v. Kamakhya 
. Narain. 

<’25) 12 AIR 1925 Pat 357 (36i) : 86 Ind 
Cas 387 (DB), Charon Mahlon v. Kama- 
khya Narayan. 

(’30) 17 AIR 1930 Cal 262 (263) : 125 Ind 
Cas 654, (DB), Gopal Chandra v. Khater 
Karikar. 


iSee also (1930) 142 L T 299 (305) : 99 
L J Ch 201 : (1930) I Ch 304 : 46 TLR 
171, Ladies* Hosiery and Underwear Ltd. 
v. Parker. (On facts tenancy held not re- 
newed as there was no payment of rent to 
the landlord.)} 

4. (’42) 29 AIR 1942 Cal 341 (341) : 200 
Ind Cas 660 (DB), Mouzam Shaikh V. 
Annada Prasad. 

5» (’49) 36 AIR 1949 P. C. 90 (95) 

Gooderham and Works Lid. v. Canadtan 
Broadcasting Corpn. 

('48) I Sau. L R 41 (43), lagadishchandra 
Jayantilal v. Metha Girdharlal. 

(’34) 2r AIR 1934 Mad 438 (459* 460) : 
58 Mad 75 : 155 I. C. 838 (DB), Gnana- 
desikam V. Antony. 

6- (’24) II AIR 1924 Bom 322 (323, 324)* 
48 Bom 341 : 80 Ind Cas 507, Meghp 
Vallabhdas v. Dayalji Lai & Co. 

('26) i3 AIR 1926 Mad 566 (567) : 94 1^ 
Ciis 308, Kuppuswamy Pillai v. Md. Kasim. 

(’29) i6 AIR 1929 Cal 553 (553) • 57 Cal 
538 : 123 Ind Cas 268 (DB), Solatman 
Moosafi V. Jatindra Hath. 

7. ('24) II AIR 1924 Bom 322 (323* 324).* 
48 Bom 341 : 80 Ind Cas 50?* Meghp 
Vallabhdas V. Dayalji Lai 8c Co. 

7a. (’49) 36 AIR 1949 F. C 124 (127) 
(PC), Kai Khushroo V. Bat Jerbai. 
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there existed a relationship of landlord and tenant between the parties. Where 
there wa3 no contract of tenancy between tW parties, this section has no applica^ 

h,r,l chapter, and therefore this section, does not apply to leases for acricul- 

A principle underlying it has been applied to such 

leas« on the pound p justice, equity and good conscience, in the absence of any 
Special reason for not doing so.'’ ' 

.n • applicable to N. W. F. P. and-^- the Punjab but 

the principle of this section has been applied to cases arising in that Province.'' 


2. Remains m possession. *' — It is not necessar)' that the lessee should 
after the determination of the tenancy, remained in possession for any partkuUr uumbei 
of days. Where the lessee remained in possession for six days after the determination 
of the lease, it was held that he had become a lessee from month to month and liable 


7a. (44) 31 AIR 1944 Nag 141 (142) : ILR 
(1944) Nag 267; 218 Ind Cas 25 Nawa- 
bali Syed v. Mohammad Ramzan. 

8. ('26) 13 AIR 1926 Mad 1071 (1072) : 
97 Ind Cas 933 (DB), Venkatuchalamayya 
V. Simhadri Naidu. 

('19) 6 AIR 1919 Nag 88 (89) : 53 Ind Cas 
212, Nathu V. Gangadhar. 

<'21 ) 8 AIR 1921 Mad 284 (284) : 69 Ind 
Cas 282 (DB), Ramappa V. Abdulla Beari. 

<’17) 4 AIR 1917 Low Bur 37 (38) : 39 
Ind Cas 125 (DB), Vellatappa Pillat v. 
Maung Po Hmyin. 

('21) 8 AIR 1921 Pat 463 (464) : 80 Ind 
Cas 568 (DB), Mathura Prasad V. Na/u 
Khan. ' 

( 24) II AIR 1924 Pat 560 (563)13 Pat 
403 '. 83 I. C. 741 (DB^ Harnarayan Singh 
V, Darshan Deo. (Per Jwala Prasad, J.) 

(’17) 4 air 1917 Mad 689 (690) : 35 Ind 
Cas 421 (DB), Laxmipathaya v. Ramachen- 
dra. (Chalgeni lease in South Kanara.) 

Cio) 6 Nag L R 95 (97) : 6 Ind Cas 937 
(938), Seoram V. Abdul Wahidkhan. 

(12) 16 Ind Cas 546 (547) (DB) (Mad), 
Kandasawmy v, Sengoda. (31 Mad 163 
followed.) 

(12) 14 Ind Cas 817 (817, 818) (DB) 
(Cal), Baijnath Proshad V. Raghunath Rai. 

(13) 18 Ind Cas 448 (449) (DB) (Cal), 
Chaturbhuja Nanda v. Copal. 

(1864) 1864 Suth W R Gap No. Act X 
Rul, 42 (43) (DB), Sheikh Enayutoollah 
V. Sheikh Elaheehuksh. 

('02) 27 Bom 262 (263) : 4 Boin L R 972 
(973) (DB), Balaji v. Ramchandra. 

(1900) 28 Cal 227 (233) (DB), Admini- 
strator-General of Bengal v. Asraf Ali. 
(Agricultural lease is renewed from year 
to year. 2 Cal W N 303 doubted on this 
point.) 

<17) 40 Ind Cas 116 (117) (Oudh), 

Rameshar v. Abbas Ali. (Agricultural lease 
is renewed from year to year.) 

<'98) 2 Cal W N 525 (528) (DB), Ali 
Mamud V. Bhagaba/i Debya. (Agricultural 
lease is renewed from year to year. 2 Cal 
W N 303 disapproved for this point.) 

(26) 13 AJR 1926 Cal 1239 (^239) : 97 Ind 
Ca$ 412 (DB), Krishna Charan V. tiitya 
Sundari. (When lessees hold over after the 


expiry of the lease they must be considered 
to hold on the terms stipulated for in the 
lease. ) 

Cio) 7 Ind Cas 721 (722, 723) (DB) (Cal), 
itaitsh Chandra v. Kamini Mohan. (Thougli 
the renewal is on same terms as contained 
in the old lease, such terms may be affected 
by any statutory provision which comes into 
existence in the meanwhile.) 

{See also (48) 35 AIR 194S Mad 275 
(279) : ILR (1948) Mad 757 (FB), 
Brahmayya v, Sundaramnu. Rules in sec- 
tions of in chap. V are found upon reason 
and equity and should be applied to agri- 
cultural leases — Case under S. 106.] 

( *0) 37 Cal 674 (678, 679) ; 6 Ind Cas 330 
(340) (DB), Ram Chandra Singh V, Bhh 
kambar Singh. ( Agricultural lease is renew- 
of from year to year.) 

(■96) 1896 Bom P J 518 (518), Manohar 
V. Moro. (Miras tenancy.) 

1 '^) 7 Cal 710 (712) : 9 Cal L R 240 
DB), Cbaturi Singh v. Makund tail. (There 
IS no difference in law between the position 
of a ryot holding without a patta and that 
Of one holding over after the expiry of the 
term of a patta.) 

(■75) 23 Suth W R 440 (441) (DB), Hem 
Chunder v. Radha Per shad 

AU (186) {X>B),yumaut 

At! V. Chutturdharee Sahee. 

(’67) 7 Suth W R 152 (152) (DB), Ram 
Khelawun v. Mt. Soondra. 

(21) 8 AIR 1921 Cal 300 (301) : <54 Ind 
Cas 118 {DB), Chandra Nath v. Sheik 
Inamds. (Provisions regarding interest in 
Bengal T^ancy Act prevailed over those 
contained in the original lease.) 

589 (591) (DB) (Cal). 
Udoy Chandra y. Mohammad Ali. (Tenancy 
after renewal is a new tenancy coming into 

existence after the expiration of the old 
one.) 


(■17) 4 air 1917 Cal 219 (220) ; 37 Ind 
Cas 201 (DB), Paramananda Singh v. Syfou 
Smgh. (Where there is no assent of the 
lessor there is no renewal — ^The lessee can 
be ejected without notice.)} 

8 a. (’45) 32 AIR 1945 Pesh 16 (18) ; 220 
Ind Cas 227 (DB), Ishar Dass v. Qazi 
Mohammad. 

^ (^52) (Lah). 

Muhammad Budha v. Ghulam Qudir. 
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££::r g”U‘ S s: p, J .™™.. .« .■■« 

under this section.^ u 

Where a tenant remained in possession m disobedience ^ ^ ^ certain 

c .... b/.p. 

landlord did not create a new tenancy.^ ^ . -ntf . 

3. More lessees than one— Only some remaining m possession— bttect 
of —Where there are more lessees than one and only some of them remain in possession 
without the consent of others, the lease is renewed only m favour of suA 
of them as remain in possession. There is no renewal in favour of the rest and con- 
sequently they are not liable for rent for the period during which the othep remained 
in^ possession’^ after the determination of the kase.r So also where » 
creates a number of under leases and the lessor accepts rents from 
under lessees remaining in possession after determination of the head lease, this sectio 
will apply and there will be a renewal in favour of those from whom the lessor accept 

4. Effect of lessee’s legal representative remaining in possession. 

This section will apply only when the lessee remains in possession Jhe deter- 
mination of the lea^ and such possession is assented to by the lessor. Where, the 

fore, the lease terminates by the death of the lessee the latter’s 77ss«siou 

cannot be said to be a lessee and the consent of the lessor to h.s f 
will not under this section, operate as a renewal of the lease n his favour. u 
position ’will however, be different where the lessee dies during the continuance of the 

Alirwhere there has already been a renewal of the exp.r^djeas^mj^^ 

(’27) 14 air X927 Pat 305 (306, 507) : 102 

Ind Cas 821 (DB), Kamakhya ^^aram 
V. Khalik Ahmad. {Istemaran mukaiari 
lease — Lease determines on the deam ot 
grantee as it is for the lifet^e of the 
grantee. Follownig AIR 19*5 357 and 

AIR 1925 Pat 216: 4 Pat 739-) , 

(•26) 13 AIR 1926 Pat 241 (243) : 93 
Cas 300 (DB), Kuldip Singh v Kamakhja 

Nara/n Singh. , . . 

+ (’25) 12 AIR 1923 Pat 357 w 

^86^ Ind Cas (DB), Charan Mahton v. 

Kamakhya Narayan. {Istemarft mukarart 
leaser Affirmed in appeal in AIR ^9^8 ^ . 
146 : 55 Ind App 212 : 7 Pat 649 
(’2^) 12 AIR 1925 Pat 2x6 (224) -4 Aar 

^ 139 : 84 Ind Cas 586 (DB). Ram 
V. Kamakhya Narain. {Istemarart 
lease— The kind of tenancy under 11& 
of the T. P. Act is only created by law 
in favour of the origind lessee. 
in appeal in AIR 2928 PC 146. 55 
App 212: 7 Pat 649 (P^J;\ 

{See also ( 98) 2898 Bom P J 337 (365> 
(DB), Shivabasaya v. Totad 
,. (’nr) 8 AIR 1921 Cal 74r 747) ^ 

48 Cal 359; 61 Ind Cas 503 (DB), /iye 
Juddin Mea v. F. K. Tagor. 


Section 116 — Note 2 

1. (-24) II AIR 1924 Bom 322 (322, 324) : 

48 Bom 341 : 80 Ind Cas 507, 

Vallabhdas V. Dayalji Lai and Co. ( Djere 
is no justification for holding that any days 
or months of grace can be allowed in re- 
gard to tenant’s posssession.) , \ 

2. ('26) 13 AIR 1926 Cal ^96 (697) 

Ind Cas 312 (DB), Ekabbar Ah v. Shetkh 

3. fit) .5 lad Cas 445 (452 (FB) (Mad), 

Chengiah V. Damara Kumara. 

4. (’47) 34 air 1947 Mad 43^ (43^), 
Ghulam Ghouse v. Ra)a Rao. 

Section ii6 — Note 3 

1. (’05) 9 Cal W N 340 (i42)> Bro/o Lai 

V. Belchambers. ( (1846) 15 L J Ex 92 
followed.) _ . V irir'\ 

2. ( 49) 36 AIR 1949 FC 124 (131) (PVV. 

Kai Khushroo v, Bai Jerbai. [Per Patanjali 
Sastri J.] 

Section 116 — ^Note 4 v ttw 

I. (*38) 25 AIR 1938 Nag 5^ (5i°\'rNu? 
(1940) Nag 269 : 182 Ind Cas 58i (DB), 
Abdul Razak V. Nandlal Sheolal. (Tenney 
at will— Lease determined at the death ot 
the lessee— His son entering in possession 
— Son's possession hdd wrongful.) 
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lessee himself and afterwards his representative comes in possession of the property, 
there is nothing in the section to preclude him from getting the benefit of the renewal.'* 

In Vadappalli Narasimhitm v. Sitarammurtj,^ a continued in possession after 
the expiry of his lease but without the consent of the lessor. He then died and his 
legal representative continued in possession. It was held that the legal representative 
of A was a mere trespasser when he entered into possession and the lessor could not 
by his assent effect a renewal of the original lease under this section. See also the 
undermentioned case® to the same effect. 


5. I^gal representative of the lessor.— The term "legal representative" 
is not defined in the Act. But it clearly implies a person who occupies the same posi- 
tion as the lessor.' A grants a lease to B who in turn sub-lets the property to C. After 
the determination of B s lease, c continues in possession, a leases the same property 
to D who accepts rent from c. D, who holds only a fraction of the interest held by A, 
cannot be called his legal representative as he (d) is not in the same position as a. 
Acceptance of rent by him from c, therefore, does not renew the lease of c.* 


6, Accepts rent or otherwise assents to his continuing in possession. ” — 
—The section clearly shows that the consent, express or implied, of the lessor has to 
be shown before the lessee is entitled to a renewal.' The acceptance of rent is only 
one form of the assent of the lessor to the lessee’s remaining in possession of the 
property.'* But the acceptance must be of rent as such^ and must be voluntary.® 
Further, the payment of the rent by the lessee must be in the capacity which he held 
under the original lease. If he pays rent in the assertion of some other capacity, 
then the acceptance of such payment will not have the effect of renewing the lease.'® 


i- ( 33 ) 20 AIR 1933 Cal 822 (824) ; 147 
Ind Cas 209 (DB), Asutosh Pramanik v. 
Jibandhan. 

(See also ('27) 14 AIR 1927 Cal 725 

(730, 733) : 54 Cal 813 : 104 Ind Cas 484 
(DB), Bengal National Bank v.. Janoki 
Nath. (Lessee holding over under renewal 
clause — Mortgagee from such lessee is lia- 
ble to lessor for rent.)] 

4 - ('07) 31 Mad 163 (166, 167) : 18 Mad 
L Jour 26 (DB), (8 Mad 424 not follow- 
ed.) 

5 - (’29) 16 AIR 1929 All 610 (612) ; 114 
Ind Cas 725, Tajaryab Husain v. Umar 
Duraz Ali. 

Section 116 — Note 5 

1. ('15) 2 AIR 1915 Cal 64 (66) : 24 Ind 
Cas 183 (DB), Durgi Nikarint v. Gober- 
dhan. 

2. (’15) 2 AIR 1915 Cal 64 (66) : 24 Ind 
Cas 183 (DB), Durgi Nikarini V. Gober- 
dhan. 

Section 1 1 6 — Note 6 

'• ('49) 36 AIR 1949 Cal 47 (52) (DB), 
Karnani Industrial Bank Ltd. v. Bengal 
Province. 

(’43) 30 AIR 1943 Oudh 392 (395) : 210 
lod Cas 526 : 19 luck 265 (DB), Punjab 
National Bank Ltd. v. S. B. Chaudury. 

also (’90) 13 Mad 249 {253) (DB), 
Appa Rau v. Ratnam. (A wrongful hold- 
ing over could not be treated as a conti- 

. nuatlon of the prior tenancy unless the 
aamindar accepted rent or by some overt act 
condoned the wrong.)} 

la. ('67) 7 Suth W R 152 (152) (DB), 
Ram Kbelawun v. Mt. Soondra. 

(’34) 21 AIR 1934 Mad 458 (459) : 58 
Mui 75 ; 155 Ind Cas 838 (DB), Gnatia- 
dgtih^ V. Antony. 


2 - (49) 36 AIR 1949 F. C. 124 (127) (FC). 
Kai Khushroo v. Bai Jerbai. [A letting his 
house to B and B sub-Jetting to C — After 
determination of lease C continuing in pos- 
session and sending cheque to A as rent — 
A first refusing cheque but subsequently 
accepting it and putting it into his bank 
account — Held (per majority) monthly te- 
nancy came into existence — (Per Patanjali 
Sastri J) — No monthly tenancy created]' 

^ 48) 35 air 1948 Bom 385 (386) (DB). 
Baldeodas v. G. P. Sonavalla. [Acceptance 
must be shown to be attributable to land- 
lord s assenting to a new tenancy coming 
into existence.] 

(■45) 32 AIR 1945 Bom 132 (134) : ILR 
(1945) Bom 68 (DB). Navnitlul v. Bahu- 
rao (No. i). [Acceptance of rent after 
notice to quit— payments tendered as rent 
out expressly accepted as compensation for 
one and occupation— Held there was no 
renewal of tenancy.} 

^ Vj 1 ”789 (791, 792) : 81 

» ps 744 (DB). Mukbu^or Rahman v. 
Ka/ ^kht Debya. (Where money is accent- 
ed from lessee only provisionally in case 
there should be a fresh settlement the land- 
lord cannot be deemed to have elected to 
treat the person paying the money as tenant.) 

3. (09) 3 Ind Cas roo (loo) (Cal), Ganga- 
ram Patra v. Sasi Sekhar. 

(47) 34 air 1947 Mad 436 (436), Ghulam 
Ghouse V. Raja Rao. (Order directing tenant 
to give possession of house to landlord 
under Madras Act 15 [XV}/ of 1946— 
Disobedience of Order— Subsequent pay- 
ment of rent— S. 116 held not applicable 
— No new tenancy created.} 

3a. ( 02) 26 M^ 535 (537) (DB), Parame- 
swaram Mumbannoo v. Krishnan. 
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Mere acceptance of rent would not amount to a conclusive proof of such assent. Thus 
where th/ lessee after the determination of the lease remained m possession against 

tt wiU of the lessee and the rent for a period subsequent 

was accepted lone before the determination it was held that such acceptance 

lould not amo^unt to a conclusive proof of the assent by 
at possession."” Where the acceptance of rent by the landlord could be 
either to the tenants’ becoming a statutory tenant under the provisions ot Bombay 
Rents, Hotel Rates and Lodging House Rates (control) Act 1944 on to the lan^ 
lord’s agreeing to a new tenancy under this section it was held that m order Jo she 
that a new tenancy had been created under this section it must be shown that t e 
acceptance of rent was attributable to his asserting to a new tenancy."*^ _ 

When the lessor accepts the payment as rent any subsequent protest by him 
cannot alter the legal consequences of acceptance under this section."^ 

Mere delays or passive failure,'' on the part of the lessor m taking steps to 
eject a lessee who remains. on the property after the determination of the le^e does 
not by itself amount to an assent on the part of the lessor to the lessees remaining in 

possession of the property. 

A notice desiring the tenant " to quit the premises which you hold under me, 
your term therein having long since expired ’’ does not indicate that the lessee was in 
possession with the assent of the lessor after the expiry of his lease.® 

7. More lessors chan one — Acceptance by one only. — Where there are 
more lessors than one and one of them accepts rent from the tenant with respect to 
his share in the property, the lease is renewed in respect of that lessors share only. 

8. Clause for enhancement of rent in a quit notice, whether amounts to 

an assent.— If in a notice to quit, the lessor, alternatively asks the lessee to pay 
an enhanced rent, there can be no doubt that the lessor assent to the lessee remaining 
in possession on payment of the enhanced rent ; but if he asks for an enhanced rent 
not alternatively but by way of penalty, such demand for an enhanced rent cannot be 
construed to be an assent, on his part to the possession of the lessee on payment of 
such rent. Thus, where the clause in the quit notice was : In default of so 

ing I write this, with a pure mind, that Rs. 75 per month will be collected from the 
tenancy along with the costs of Court, " it was held that no consent on the part of the 

lessor could be inferred from the clause.' 

9 Suit for rent for the period of lessee’s possession after determination, 
whether amounts to assent.— Where after the determination of a lease, tlie lessee 
remains in po.ssession and there is nothing to 

to consent to the continuance of possession, the institution by him of a sui for the 
tenrof such period amounts to an assent on his part - but where there ^ 
cations to show the dissent of the lessor, no consent on his part can be inferred from 

suit for rent of such a period^^ 

3b. (’49) 36 AIR 1949 Cal 47 (52) (pB)' 

Karnani biilusfnal Bank Lta., Calcutta v 
Bengal Province. 

3C. (’48) 35 air 1948 Bom 385 (386) 

(DB), Baldeodas v. G. P. » 

3d. ('49) 36 AIR 1949 F C 124 (129) (FC), 

Kai Kbushroo v. Bat Jerbar. ^ ^ 

4. ( 07) 34 Cal 396 (398) : 1. Cal W N 

826 (DB),RaW« L.d V. Fmsh, 

•5 - (*49) 36 air 1949 Nag 336 (337). Baban 
Purnaii v. Champabai [Sub-lessee] 

(•17) 4 air 1917 Mad 735 (737) : 34 md 
Cas 6 (DB), Govindaswamy v. Ramaswatny. 

6. (1810) 3 Taunt 54, ^oe d. Godself v. 

Inglis. 

Section 116 — ^Note 7 

I. ('19) 6 AIR 1919 Cal no (no) : 49 


Ind Cas 245 (DB), Mon Mohan v. Md. 
Hatim. 

Section 116 — Note 8 

I. (’26) 13 AIR 1926 Mad 566 (566, 567) • 
94 Ind Cas 308, Knppuswamy Ptllat v. 

Md. Kasim. 

Section 116 — Note 9 

3. ( 35) 22 AIR 1935 Pat 271^(272) : 155 
Ind Cas 367, Ramsunder v. Bataso Kuer. 

(•40) 27 AIR 1940 Pat 555 ( 556 ) : 190 Ind 
Cas 733, Bachu Narain v. Mohammad 

Umrao. 

Ind Cas 733, Bachu Narain v. Mohammad 
Umrao, 
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10. Clause for renewal. — If there is a clause for renewal in the original lease 
but after the determination thereof no fresh lease is formally executed under the cove- 
nant for renewal, but the lessee remains in possession with the assent of the lessor, he 
can claim the benefit of this section.' The agreement to grant a further lease is not 
an "agreement to the contrary” within the meaning of this section. At the same 
time, the section does not mean that the continuance in possession by the lessee with 
the lessor’s consent will cause a renewal of the lease for the period mentioned in the 
renewal clause. The renewal under the section is only from month to month or from 
year to year, as the case may be, according to the purpose of the lease. What then 
is the effect of the renewal clause when the lessee continues in possession with the 
lessors’s consent ? If the lessee has exercised his option of obtaining a further lease 
(no particular form is necessary for exercising the option unless the agreement provides 
otherwise) he will have, besides his rights under S. ii6, all the rights of a person who 
has been let into possession of the property under an agreement to grant a lease of 
such property for the period mentioned in the renewal clause. His rights in the latter 
role will not amount to an actual lease in his favour like the one that is created under 
this section. But, nevertheless, the lessee may, in certain circumstances, be entitled, 
under such rights, to retain possession of the property for the period of the lease agreed 
to be granted (and not only to a lease from month to month or from year to year 
terminable by notice under this section). As to the rights of a person in possession 
of property under an agreement for the transfer of such property, see S. 53A and Notes 
thereunder. If for any reason, the agreement has to be disregarded, the lessee can fall 
back upon his rights under this section. - 

A lease for a term of years provided that the lessee was to deliver possession 
of the property at the expiry of tlie term without any notice to quit and in case the lessee 
failed to deliver possession and "held over, ” he was liable to pay rent at double the 
rate till he delivered possession. It was held that the clause did not confer on the lessee 
an option to continue in possession after the expiry of the term and that it was merely 
a penal clause.’ 

See also section in, Note 3. 

11 . " In the absence of an agreement to the contrary. — The agree- 


ment to the contrary may be express or implied.' The expression ” in the absence of 
an agreement to the contrary” must be taken to mean an agreement as to the terms of 
the holding over. Where there has been no such agreement inconsistent with the 
tenancy by holding over being from month to month or from year to year, then such 
tenancy is created whatever the terms of the original lease. Thus, the fact that the 
original lease reserves an annual rent is no objection to holding that the tenancy by 
holding over under the section is one fioin month to month where the purpose of the 
lease is not agricultural or manufacturing. Nor does this fact imply an agreement that 
the tenancy by holding over should be one from year to year.^ Similaily, the fact that 
the original lease contains a clause that the lessee may be ejected without notice is 
no ground for holding that notice as per Ss. 106 and 116 is not necessary for deter- 
mining the new tenancy by holding over that arises by the tenant continuing in posses- 

Section 116 — Note 10 leased premises after the termination of the 

*• ('44) 31 air 1944 Bom 210 (213), Bhi- lease.) 

kaji Vishnu v. Ramchandra Krishna. ttA 

(■27) 14 AIR 1927 Cal 725 (730) : 54 Cal ^ ii6-Note tt 

813 : 104 Ind Cas 484 (DB), Bengal Na- 1. ( 13) 18 Ind Cas 844 (846) (DB) (Cal), 
tional Bank, Ltd. V. Janoii Nath. Matilal v. Darjeeling Munici(/al;ty. 

ISee also ('05) 30 Bom 250 (268) : 6 2. +( 04) 32 Cal 123 (127) : 8 Cal W N 

Bom L R 995, Macleod V. Kissan.] 901 (SB), Troilokya Nath v. Saras Chundra. 

2. (’27) 14 AIR 1927 Cal 725 (730) ; 54 (’* 3 ) 18 Ind Cas 844 (846) (DB) (Cal), 

Cal 813 : 104 Ind Cas 484 (DB), Bengal Mali Lai v, Darjeeling Alunicipality. 
Nation^ Bank Ltd. v. Janoki Nath. (15) 2 AIR 1915 Cal 313 (314) : 26 Lid 

3 * (*43) 30 air 1943 Oudh 392 (394, 395) : Cas 962 (DB), Gobinda Chandra V. Dwar- 

19 Luck 265 : 210 Ind Cas 526 (DB), ka Nath. 

Punjab National Bank Ltd. v. S. B. Chau- (’ 33 ) 20 AIR 1933 Cal 260 (261) : 141 Ind 

duty. (The use of the word 'held over’ Cas 833 (DB), Secretary of State v, Madhu 

could fUH be construed as an anticipatory Sudan. 

consent on the part of the lessor giving the (19) 6 AIR 1919 Cal 212 (214) : 49 ind 

lessee a right to retain possession of the Cas 974, Ram Prosad v. Debt Prosad. 
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Sion with the lessor's assent.^ The argument that the reservation of annual rent in 
the original lease implies an agreement that the tenanq^ by holding over is one from 
year to year is basecl on the rule that " the mode in which rent is expressed to be 
reserved affords the presumption that the tenancy is of a character corresponding 
thereto, ” i. e., if rent is to be paid annually there is the presumption of annual 
tenancy.* But this rule is not of universal application and the presumption of yearly 
lease does not always arise from the fact of an annual payment of rent.® 

See also Note lo. 

12. Effect of renewal. — The effect of a renewal under the section is that 
there comes into existence a new lease between the parties^ but the renewal is, in the 
absence of an agreement to the contrary, on the same terms as those contained in the 
expired lease^ except as to the duration of the lease. This is, however, subject to one 
qualification that, if any statutory provisions have come in existence in the meanwhile 
(i. e., before the renewal) the terms of the renewed lease may be affected tliereby.'^ 
Also if the lessor had waived’ any of the conditions in the old lease during its existence 
he will not be entitled to enforce such a condition against the lessee after renewal.* 

The duration of a renewed lease by virtue of this section will be from year 
to year or from month to month according to the purpose of it and not that of the 
original lease.® Thus, if a land is leased for three years for keeping a shop and after 
the expiry of the period the lease is renewed under this section, the renewal will be 
not for three years more but only from month to month.® 

The renewal being from year to year or from month to month according to 
the purpose of the lease, as specified in S. io6, it will be necessary for either party 
to the renewed lease, if he desires to determine it, to give notice to the other party 
according to the provision of section io6.^ 


3 - (’34) 21 AIR 1934 Cal 135 (135) : i49 
Ind Cas 722 (DB), Dasarathi Kumar v. 
Sarat Chandra. 

4. ('19) 6 AIR 1919 Cal 529 (531) : 51 Ind 
Cas 415 (DB), Shamsoonessa Bibi v. Satya 
Sebak. 

5. t('i 5 ) 2 air 1915 Cal 64 (67) : 24 Ind 
Cas 183 (DB), Durgi Nikanni v. Gober- 
dhan. 

(15) 2 AIR 1915 Cal 313 (314) : 26 Ind 
C.'is 962 (963) (DB), Gobinda Chandra 

V. Dwarka Nath. 

(19) 6 AIR 1919 Cal 212 (214) : 49 Ind 
Cas 974, Ram Prosad V. Debt Prosad. 

Section — Note 12 

T. (22) 65 Ind Cas 589 (591) (DB) (Cal), “ 
Udoy Chandra v. Mahammad Alt. 

(’34) 21 AIR 1934 Cal 135 (136) : i49 
Ind Cas 722 (DB), Dasarathi Kumar v. 
Sarat Chandra. 

(’31) i8 AIR 1931 Lah 675 (675), Har Nath 
V. Mohar Singh. (Lessor’s representative 
accepting rent from lessee.) 

2. (’38) 25 AIR 1938 AH 649 (650) : 178 
Ind Cas 986, Badal V. Ram Bharosa.* (i2 
Oudh Cas 279 and A. I. R. 1923 Oudh 
173 ; 27 Oudh Cas 224 followed.) 

(’17) 40 Ind Cas 41 (42) (Oudh), Patms- 
shar V. Bishehar. 

t(’34) 21 AIR 1934 Mad 458 (460) : 58 
Mad 75 : 153 Ind Cas 838 (DB), Gnana- 
desikam v. Antony. 

(’01) II Mad L Jour 186 (187) (DB), 
Kutti Um-ma v. Madhava Menon. 

('35) 37 Pun L R 763 (763), Allah Ditia 
V. Kartar Singh. 

(’26) 13 AIR 1926 Cal 1239 (1239, 1240) : 


97 I. C. 412 (DB), Krishna Charon y. 
Nitya Sundari. 

(’19) 6 AIR 1919 Pat 234 (253) : 53 Ind 
Cas 180 (DB), B. W. C. Moore v. Mak- 
han Singh. (Tenant holding over occupies 
the same character as he did under the ex- 
pired lease and cannot set up any title 
adverse to that of the lessor.) 

(14) I AIR 1914 Cal 734 (735) : 23 Ind 
Cas 318 (DB), Fakir a Mahton v. Leakul 
Hussain. (Liable to pay the same rent as 
before.) 

(■70) 2 N W P H C R 204 (203) (DB), 

Shib Sahae v. Mukbool Ahmud. (Do.) 
('29) 16 AIR 1929 Rang 33 (56) : 6 Rang 
691 : 117 Ind Cas 32 (DB), G. Bhandari 
v. R. Nihalchand. 

(’ll) 33 Bom 333 (338) : 8 Ind Cas 1049 
(1030) (DB), Sidick Haji Hoosein v. Bruel 
& Co. 

\_See also (’06) 9 Oudh 296 (299) (DB), 
Mt. Raj Kuar v. Nabi Baksh. (Liable to 
pay the same rent as before.)] 

3. (’10) 7 Ind Cas 721 (723) (DB) (Cal), 
Satish Chandra v. Kamini Mohan. 

4. (’13) 2 AIR 1913 Cal 68 (69) : 23 Ind 
Cas 880 (DB), Hddhar Jha V. Md. Ashraf 
Alatn. 

5. (’09) 12 Oudh Cas 279 (283, 284) : 3 
Ind Cas 873 (874), Khuda Bakhsh V. Abid 
Hussain. 

{See also (’23) 12 AIR 1925 Oudh 173 
(173) : 27 Oudh Cas 224 ; 81 Ind Cas 
392, Lalman v. Mt. Mullo.^ 

6 . ('13) 18 Ind Cas 844 (8a6> (DB) (Cal). 
Mali Lai V. Darjeeling Municipality. 

7. ('49) 36 air X 949 P C 90 (95) (PC), 
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w/L possession of tenant holding over without consent. — 

Where after the determination of a lease, the lessee continues to remain in possession 
and the lessor has not assented to such holding over by receipt of rent or otherwise 
there is no renewal of the lease under this section and no relation of lessor and lessej 
exists between the parties.^ The possession of the person holding over under such 
circ umstances becomes wrongful from the date of the termination of the old lease;^ 


Cooderham & Worts Ltd. v. Canadian 
Broadcasting Corpn. 

(48) 1 Sau L R 41 (43), Jagadishchandia 
Jayantilal v. Mehta Girdharlal. 

(14) I AIR 1914 Ail 460 (461) : 26 Ind 
Cas 107 (108), Chattar Singh V. Nand 
Ktshore, 

('23) 10 AIR 1923 Cal 524 (526, 527) : 72 
Ind Cas 98 (DB), Bijoy Chandra v. How- 
rah Amta Light Rly. Co. Ltd. 

(15) 2 AIR 1915 Cal 313 (315) : 26 Ind 
Cas 962 (DB), Gobinda Chandra v. Dwarka 
Nath. 

+ C04) 32 Cal 123 (128) : 8 Cal W N 901 
(SB), Troilokya Nath v. Sarat Chandra. 

(14) I AIR 1914 All I (2) : 22 Ind Cas 
7, Munna Lai v. Buchchu Lai. 

( 23) 10 AIR -1923 Pat 201 (202) ; 71 Ind 

Cas 570 (DB), Ram Lochan v. Kamakhya 
Narattt. 

(’23) 10 AIR 1923 Pat 340 (340, 341) : 71 
Ind Cas 1022 (DB), Stonewtgg v. Rome- 
shwar Narayan. 

^ ^51 (652) (Lah), Muham- 

mad Budha v. Ghulam Qadir. 

('27) 14 air 1927 Cal 2-»o (280) : 100 Ind 
C« 61a (DB), Safar Ali v. Abdul Majid. 
[See also (‘24) n AIR 1924 Bom 115 
} “ 5 ) ' 48 Bom 38: 82 Ind Cas 791, 
Wtllsam Jacks & Co. v. Joossab Mahomed. 

^ ^43 (643) (DB) (Cal), 

Khosai Chandra v. Brindarani. 

759 (761, 763) (DB), Amba- 
bat y. Bhau. (Lease before the Act— Quit 
notice neepsary on general principles.) 

^ c°^ I ^7“) (DB) (Cal), 

Sattsh Chandra v. Kamini Mohan. 

(’69) 12 Suth W R 538 (538) (DB) Ruke- 
eroontssa Begum v. Chunder Monce Dossee. 
(Lease before the Act— Fact that lessee is 
allowed to remain for four years after the 
expiry of the lease will not affect landlord's 
right to resume possession after due notice.) 

(67) 7 Suth W R 152 (152) (DB), Ram 
Rhelawun v. Mt, Soondra. (Lease before 
the Act — Quit notice necessary on general 
principles.) 1 

Section 1 1 6 — Note 1 3 
('49) 36 AIR 1949 Nag 282 (284) : ILR 
(*948) Nag 922 (DB), Hasanali v. Dara- 
shah. (Tenancy by sulference is created — 
Landlord can get only compansation for use 
and occupation.} 

('04) 1 All L Jour 201 (206) (DB), Lack- 
man v. Gulzari Lai. 

t('28) 13 AIR 1928 P C 146 (149) : 55 
Ind App 212 : 7 Pat 649 : 109 Ind Cas 
663 (PC), Kamakhya Narayan v. Ram 
nMtha. (Appeal from AIR 1925 Pat 357.) 

( ^ 5 ) 12 AJR 1923 Mad 446 (446) ; 86 Ind 
933. Sudeda/muthu Thevan v. Sappani 
Tbepnr. 

(17) 4 air 1917 Mad 901 (902) : 39 


• 33 I- C. 705 (DB), Madar Sahib 
V. Kader Moideen. 

(■35) 22 AIR 1935 Pat 271 (272) : 155 
Ind Cas 367, Ramsunder v. Bataso Ktier 
' Pat 17 (19) ; 81 Ind 

^25 535 (DB), Gita Vrasad Singh v. Empe- 
ror. 

(’21) 8 AIR 1921 Pat 463 (464) : 80 Ind 

Cas 568 (DB), Mathura Prasad v. Na/u 
Khan. 

(’12) 16 Ind Cas 546 (547) (DB) (Mad), 
Kandasawmy v. Sengoda. (31 Mad 163 
followed.) 

,7 Jnd Cas 8 (9) (DB) (Mad). Nands- 
kolla Gopalatn v. Manyam Mahalukshmi. 

< , i '926 Mad 566 (567) : 94 

Ind Cas 308, Kuppuswamy Pillai v. Md 
Kasitn. 

^ ^^5 (166) : 18 Mad L Jour 

26 (DB), V adapalli Naiasimham V. Dro- 
namara/u. 

( 42) 29 AIR 1942 Oudh 93 (95) : 17 Luck 

^^7 (DB), Thakur v. 

Jagdamtka Pratap. 

(DB), Appa Kau 
V. Ratnam. [See also (’22) 9 AIR 1922 
Bom 197 (197, 198) . (57 inj ^ 

Sugan Chand v. Motilal. (After termination 
of head Iwse. sub-tenant's right to posses- 
Sion terminates and the position of such 

passer”^}^ ® 

2- (43) 30 ^R 1943 Oudh 392 (395)- 

Punjab National Bank Ltd. v. S. B. Chau- 
duty. (Such a person is no belter than a 



(■26) 98 Ind Cas 911 (912) (DB) (Bom), 
Shravan Shahastng v. Pattu. 

(■25) 12 AIR 1922 Pat 17 (19) : 81 Ind 
Cas 535 (DB), Gita Prasad V. Emperor 

'53 (163) : 8 Mad L Jour 
92 (DB), Utappan V. Manavikrama. 

(■98) 22 Bom 893 (898) (DB), Kantheppa 
V. Sheshappa. ' 

(■27) 14 air 1927 All 821 (821, 822) • 
102 Ind Cas 231, lahqad Ali V. Md. Bakhsh. 

( ^7) 4 air 1917 Mad 901 (902) ; 39 Mad 
54 •' 33 I._C. 705 (DB), Madar Sahib v 
Kader Moideen. 

('27) 14 AIR 1927 Bom 192 (193, 194) : 

31 Bom 149: loi Ind Cas 35 (DB), 
Maganlal v. Bhudar. 

( 22) 9 AIR 1922 P C J84 (185) : 74 Ind 
Cas 561 (PC), Ramanuf v. Rasnkrishna. (A 
tenancy by sufferance by a tenant holding 
over whose lease has expired does not apply 
in this country — Per Fletcher. J., in the 
judgment appealed from.) 
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As was observed by Sir Lawrence Jenkins, C. J., in Chandrt v. Dajtbhau, a tenant 
holdine over " is only in the laches of the owner, so that is no privity betwem 
them. It is not necessary in such cases to give a notice to him according to the 
provisions of S. io6 before filling a suit for ejectment against him.'* 


( 09) ji Ail 318 (321) : 2 Ind Cas 208 
(208, 209) (DB), Khuiini Lai v. Madan 
Mohan. 

(•28) 15 AIR 1928 Cal 753 ( 753 ) : 

Ind Cas 374. Gob/nda Ram v. Dulu Pada. 

t( 09) 31 All 324 (517): 3 Ind Cas 566 
(567) (DB), Pusa Mai v. Aiakdum Bakbsto. 

(■34) 21 AIR 1934 Lah 129 (130) : >49 Ind 
Cas 948 (DB), Kirat Singh v. Bhai Kalu. 
(The mere fact that there is a clause in the 
case deed providing for damages by way of 
enhanced rent for use and occupation after 
the term fixed does not mean that the rela- 
tion of landlord and tenant continues.) 

( 24) II AIR 1924 Cal 445 (4.4^) • I”'^ 

Cas 504 (DB), Rea/uddin Pativari v. Abdul 
Jabbar. (There is no such thing as tenancy 
on sufferance in India.) 

('24) II AIR 1924 Cal 240 (242) : 50 Cal 
667 : 83 Ind Cas 757, Sundermull v, Ladhu- 
ram. (Lessor can claim damages for use 
and occupation.) 

(14) 1 AIR 1914 All I (2) : 22 Ind Cas 7, 
Munna Lai v, Buchchu Lai. (Do.). 

(17) 4 AIR 1917 Mad 735 ( 73 ^) : 34 Ind 
Cas 6, (DB), Govindasuany v. Rama- 

swamy. (Do). 

(■32) 19 AIR 1932 Lah 275 (276) : 13 Lah 
216.-138 Ind Cas 290 (DB), Narain Das 
V, Dharam Das (Do.). 

(■33) 20 AIR 1933 Lah 61 (64) ; 14 Lah 

137 : 142 Ind Cas 754 (DB), Sundar Singh 
v. Ram Saran. (Do.) 

( 33) 20 AIR 1933 Lah 509 (510) : 146 . 
Ind Cas 845 (DB), Ubedul Rahman v. 

Darbari Lai. (The compensation for use and 
occupation must be assessed on the basis of 
normal rent realizable during the period in 
question.) 

('34) 21 AIR 1934 Lah 175 (175), Gobind 
Ram V. Hari Mohan. (Landlord is not en- 
titled to damages for use and occupation 
beyond the time actually spent by the tenant 
on the premises.) 

('24) II AIR 1924 Lah 643 (644) '• 75 Ind 
Cas 1034, Rure Khan v. Ghulam Mahamed. 
(Lessor is entitled to damages for use and 
occupation.) 

(■28) 15 AIR 1928 Lah 554 ( 555 ) :9 Lab 
576 : 109 Ind Cas 90 (DB), Mul Raf v. 
Indar Singh. (Lessor is entitled to damages 
for use and occupation — Double the rent 
may sometimes be taken as a fitting stand- 
ard.) 

(1865) 4 Suth W R 24 (25) (DB), G. P. 

Mackintosh v. Gopee Mohun Mojoomdar. 
(Lessor is entitled to damages for use and 
occupation.) 

('23) 10 AIR 1923 Bom 398 (398) : 73 Ind 
Cas 442 (DB), Gulam Mohiuddin v. Daya- 
bhai. (Do.) 

also ('19) 6 AIR 1919 Oudh 278 (282, 
283) :49 Ind Cas 80 (DB), Deputy Com- 
tnisswner, Partabgarh y. Kishan Dayal . 
(Lease for the lifetime of the lessor^Les- 


see's possession after lessor’s death held that 
of a trespasser.) 

( 27) 8 L R All (Rev) 359 (360) (DB), 
Hansai Kh.in v. iauzdar Khan. (Agricultu- 
ral lease.) 

(1863) 2 Suth W R Act X Rul 73 (74) 
(DB), George 'Tommy v. Sooba Ctiytum 
Lall. (Lessor is entitled to damages for use 
and occupation.)} 

[But see (’30) 17 AIR 1930 All 177 (i 79 ) : 
122 Ind CsLS 865 (DB), Onker Prahad v. 
Dhani Ram. (Submitted to be wrong in 
view of AIR 1922 P C 184.)] 

3. t(i90o) 24 Bom 304 (508) (DB). 

4. (’24) II AIR 1927 Pat 572 (575)- 3 
Pat 534: 78 Ind Cas 311 (DB), Hari Gir 
V. K. Kamakhya Narain. 

(’27) 14 AIR 1927 Bom 192 ,(194) : 

149 : loi Ind Cas 35 (DB), Maganlal v. 
Bhudar. 

(’21) 8 AIR 1921 Pat 463 (364) : 80 Ind 
Cas 568 (DB), Mathura Prasad V, Ha/u 
Khan. 

+ (’25) 12 AIR 1925 Pat 216 (221) : 4 Pat 
139: 84 1 . C. 586 (DB), Ram Rachhya 
V. Kamakhya Narayan. 

5 - (’49) 36 AIR 1949 Nag 282 (284) : ILR 
(1948) Nag 922 (DB), Hasan Ali V. Dara 
Shah. 

(T2J 13 Ind Cas 59 (60) (All), Gokul 
Chand V. Shib Charan. 

(’09) 31 All 514 (317) : 3 Ind Cas 
(567) (DB), Pusa Mai v. Makdum Bakhsh. 

('13) 20 Ind Cas ii (13) (All), Shyam Lai 
V. Bachchu Lai. (A letting out land to B 
— B sub-letting it to C — B subsequently 
surrendering is right under lease to A — C 
held not tenant of A and not entitled to 
notice. ) 

+ (■40) 27 AIR 1940 Oudh 401 (403) : *6 
Luck 44 : 189 Ind Cas 488 (4891 49^) 
(DB), Bansidhar V. Ram Charan. 

(■40) 27 AIR 1940 All 444 (445) : * 9 / 

Cas 223, Rahmat Ultah V. Md. Husain. 

(’27) 14 AIR 1927 Bom 192 (193) • 5 * B®"] 
149 : 101 Ind Cas 35 (DB), Maganlal 
Dulabhdas v. Bhudar Purshottam. (Where 
there are more than one owner of the pro- 
perty none of whom assents to holding over 
even one co-owner alone can maintain a 
suit for ejectment.) 

(•33) 20 AIR 1933 All 756 ( 757 * 758) : *46 
Ind Cas 762 (DB), Kundan Lai V. Deep 
Chand. 

(18) 5 AIR 1918 Cal 391 (392) : 39 ^ 
Cas 137 (DB), Azimuddin V. Peer Maho- 
med. 

ISee also (’90) 13 Mad 249 (* 53 ) (DB), 
Appa Rau V. Ratnam.} 

Also see S. 105 Note 37 and S. 106 Note I 3 - 
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But notwithstanding that the possession of the tenant holding over is wrong- 
ful, it is not adverse to the owner.® In Mt. Allah Rakhi v. Shaf) Mohammad,' where 
the defendant in a suit for possession pleaded that his possession had been adverse to 
the plaintiff for the statutory period and at the same time relied upon Art. 139 of the 
Limitation Act® as barring the plaintiff’s suit, their Lordships of the Privy Council 
observed as follows : “ it may be noted at once that the appellant's plea of adverse 
possession is obviously inconsistent with the application of Art. 139 which relates to 
the case of a landlord suing to recover possession from a tenant. ” It has accordingly 
been held that where a tenant holds over, for a period of twelve years from the deter- 
mination of the tenancy, without the landlord’s assent he acquires under S. 28 of the 
Limitation Act, a title to the property, not by reason of his possession having been 
adverse for a period of twelve years but by reason of the efflux of time limited under 
Art, 139 of the Limitation Act.® It has also been held that tenant holding over has a 


6.t('25) 12 AIR 1925 All 698 (699) ; 85 
Ind Cas- 550, Dalmir Singh v. Joti Prasad. 

('17) 4 AIR 1917 Mad 735 (73?) : 34 Ind 
Cas 6 (DB), Govindaswamy v. Ramastvamy. 

(’94) 18 Bom 507 (512) (DB), Vitha'.bou’a 
v. Narayan Dap. (Manager of Math grant- 
ing ’ miras malki ' which he could not grant 
beyond his lifetime — Held that after his 
death possession of mirasdar was not adverse 
in absence of a specific assertion.) 

(’08) 31 Mad 163 (167) : 18 Mad L Jour 
26 (DB), Vadappalli Uarasimham v. D>c<- 
namaraju. 

('67) 4 Bom H C R (A C) 155 (163). 
Radhabai v. Shama. 

('96) 19 Mad 437 (439) (DB), Anautha 
Bhatta v. Holeya Deyyu. 

(’22) 9 AIR 1922 All 423 (424) : 68 Ind 
Cas 750 (DB), Debt Prasad v. Mt. Gujar. 

(’22) 9 AIR 1922 All 3i8 (319^ : 44 Ail 
583 : 75 Ind Cas 454 (DB), Bisheshar 
Hath V. Kundan. 

{See also (’84) 7 Bom 40 (41 ) (DB), 
Tatia v. Sadashiv. (Tenant by sufferance in 
possession for 12 years without paying rent 
— Held, mere non-payment of rent did not 
constitute adverse possession.)] 

7. *(’34) 21 AIR 1934 P C 77 (80) : 56 
All in: 61 Ind App 50- >47 Ind Cas 

887 (PC). 

8. Article 139 — By a landlord to recover pos- 
session from a tenant — Twelve years — When 
the tenancy is determined. 

9. t('l5) 2 AIR 1915 Mad 345 (348) : 25 
Ind Cas 109 (DB), Ganapathl Mudali 
Venkatalaksbminarasayya. (Per Sadashiva 

Iyer, J.) 

(■22) 9 AIR 1922 P C 184 (185) : 74 Ind 
Cas 561 (PC), Ramanuj v. Ramakrishna. 
(Per Fletcher, in the High Court judg- 
ment appealed from.) 

(■23) J2 AIR 1925 AU 698 (699) : 85 Ind 
550, Dalmir Singh v. Joti Prasad. 

(’ll) X8 Ind Cas 899 (899. 900) (All), 
fid/hl Ram v. Sunder Lai. 


(’08) 7 Cal L Jour 615 (626) (DB), Madan 
Mohan v. Rameshwar. 

(’27) 14 AIR 1927 Bom 650 (631) ; 103 
Ind Cas 859 (DB), Pmushottam v, Viihnu. 
(18) Bom 256 must be considered to be 
overruled in view of 22 Bom 893 ; 24 
Bom 504 and 98 Ind Cas 911 (Bom), 
which have dissented from it. ) 

t('4o) 27 AIR 1940 Lah 410 (412) : 191 
Ind Cas 289 (DB), Banwari Lai v. Mt. 
Hussaini. (Affirming AIR 1939 hah 453.) 

(■98) 22 Bom 893 (897, 898) (DB), Kan- 
theppa V. Sheshappa. 

t(i90o) 24 Bom 304 (508, 309) ; 1 Bom 
L R 491 (DB), Chandri v. Dap. 

(’24) II AIR 1924 Pat 372 (375) : 3 Pat 
334: 78 Ind Cas 51 1 (DB' Hart Gir v. 
Kamakhya Narayan. (i8 Bom 236 held over- 
ruled by 24 Bom 304.) 

('23) 12 AIR 1923 Nag 164 (164) : 82 Ind 
Cas 1031, Tukaram v. Ganpat. (8 Mad 424 
not followed.) 

(’25) 12 AIR 1925 Mad 446 (446, 447) : 
86 Ind Cas 933, Sudalaimuthu Theran v. 
Sapparti Thevar. (Suit against representatives 
of the lessee.) 

('17) 4 air 1917 Mad 733 (737) : 34 Ind 
Cas 6 (DB), Govindaswamy v, Ramaswamy. 

(’12) 16 Ind Cas 546 (547) (DB) (Mad), 
Kandasawmy v. Sengoda. (3i Mad 163 and 
33 Mad 260 followed.) 

(’lo) 33 Mad 260 (261, 262) : 4 I. C. 1080 
(1080 ,1081) (DB), Subrateti Ramiah V. 
Gundala Ramanni. 

('10) 5 Ind Cas 907 (907) (DB) (Mad), 
Sangita v. Maruthamuthu. 

(’08) 31 Mad 163 (167) : 18 Mad L Jour 
26 (DB), Vadappidli Narasimhatu v. Dro- 
namara/u. (8 Mad 424 dissented from.) 

{See also ('38) 25 AIR 1938 Nag 506 
(510, 511) : ILR (1940) Nag 269: 182 
Ind Cas 581 (DB), Abdul Razak. v. Sund- 
ial Sheolal. (Time once commenced to run 
against original lessee does not stop even 
if he die$ aqd his repres^tativc comes in).} 
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position recognised by law and can unlike a trespass^-, sue under S. 9 of ^ Spe^c 
Relief Act, if he is dispossessed otherwise than in due course of law. The propo- 
sition that a tenant s possession after the determination of the tenancy is oot averse 
to the landlord would seem to be based on the ground that the principle set forth in 
Billaskunwar v. Deshraj Aanjitsingh,^^ viz., that a tenant who has been let into posses- 
sion cannot deny his landlord’s title so long as he has not openly restored possession 
by surrender to his landlord, is applicable also to cases where the tenancy has 

determined.’^* 

In the undermentioned cases’^ it has been held that possession of a tenant 
holding over is not wrongful. It has also been held in some cases’^ that suA posses- 
sion is adverse to the landlord. It is submitted that neither of these views is correct. 

See also S. 105, Notes 37, 40 and 70. 

14 . Possession under a lease valid for a part of the term only. — granted 
a lease verbally for seven years to B and delivered possession to him. It w^ 
held that the lease being verbal was valid only for the first year, that thereafter, the 
possession of b was that of a lessee remaining in possession after the determination of 
his lease with the consent of the lessor and that therefore b became a lessee from year 
to year under the provisions of this section.’ 


,0. (’19) 6 AIR 1919 Bom 97 (98, 99) j 
43 Bom 531 : 51 Ind Cas i9^ (DB), Culam 
Mahomed V. Emperor. 


(14) I AIR 1914 Mad 296 (296) : 37 Mad 
281 : 22 Ind Cas 789 (DB), bhogavallt 
Venkayya V* Kudapa Settya. 


Also see S. X05 Note 37 and S. 108 (g) 


Note I. 

Ti. ♦(*15) 2 AIR 1915 P C 96 (98) • 37 
All 557 : 42 Ind App 202 : 30 l"d Cas 


299 (PC). 


12. See S. Ill Note 17- 

13. (’30) 17 AIR 1930 All 177 (179): 122 
Ind Cas 865 (DB), Onkar Prasad v. Dham 
Ram. 

[See ('12) 65 Ind Cas 589 (590 (B>B) 
(Cal), Udoy Chandra V. Mahammud Alt. 
(When a tenant holds over after the expi- 
ration of the term of tenancy, it is a new 
tenancy which comes into operation after 
the date of the expiration of the term of 
the previous tenancy.)] 

14. (’26) 98 Ind Cas 911 (912) (DB) (Bom), 
Shravan Shahasing V. Pattu. 

('04) I All L Jour 201 (206) (DB), iMchh- 
man v. Guhari Lai. 

(■02) 26 Mad 535 (536, 537) {T>B,),Parame- 
swdTciTfi MutnhATiitoo y* K^tishtiAn 

(’98) 21 Mad 153 (163, 164) : 8 Mad L 
Jour 92 (DB), Ittapan v. Manavikrama. 

<•29) 16 AIR 1929 Pat 18 (21) : 7 Pat 675 : 
no Ind Cas 494 (DB), Rikhi Nath v. 
Rango Mahto. (Upon the expiration of the 
term of a lease the lessee becomes a tres- 
passer.) 

<’i 2 ) x6 Ind Cas 54 ^ (547) (I^B) (Mad), 


Kandaswamy v. Sengoda. (31 Mad 163 and 
33 Mad 260, followed.) 

(’10) 33 Mad 260 (262) : 4 Ind Cas 1080 
(io8i) (DB), Subraveti Ramiah v. Gundala 
Ramanni. 

(’lo) 37 Cal 674 (678, 679) : 6 Ind 339 
(340) (DB), Ram Chandra V. Bhtkambar. 

(‘09) 31 All 514 (517) : 3 Ind Cas 566 (567) 
(DB), Pusa Mol V. Makdum Bakhsh. 

{'14) I AIR 1914 Mad 564 (568) : 37 
Mad I : 7 Ind Cas 202 (DB), Rajah of 

Venkatagfri v. Mukku Narsaya. 

('16) 3 air 1916 Lah 353 (355) Pun 

Re No. 97 : 21 Ind Cas 35 (DB), Umar 
Bakhsh V. Baldeo Singh. 


Section 1 16— Note 14 

I. ('43) 30 AIR 1943 Cal 474 (474, 475) ^ 
ILR (1943) I Cal 34: 209 279 

(DB), Adinath Bhattacharfee v. Krishna 
Chandra. (Oral lease of tank with deUv^ of 
possession — ^Yearly rent reserved— HffW, 
lease was valid for the first year Md by 
the acceptance of rent thereafter it was 
renewed from month to month as me le^e 
was not for agricultural or manufac^i^ 
purposes. Following 20 Ind .Cas 715 (Cal) 
and AIR i934 Pat ^ 69 .) 

(’33) 20 AIR 1933 Pat 485 *(488) : I44 
Cas 788, Azid Ahm^ v. Alauddtn 
(Affirmed in Letters Patent Appeal m AIR 

1934 Pat 369.) 

(1854^ 9 Ex 662: 23 LJ Ex 198: 

' (OS) 70: 96 R R 903. /«* 

(Covenant to pay rent m advance incorpo- 
rated in the new lease.) 
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117 . None of the provisions of this Chapter apply to leases for 

agricultural purposes, except in so far as the '^[Pro- 

agri^*tu?^°pu^o 3 eB?®“ vincial Government] ^[***] may, by notification pub- 
lished in the ^[Official Gazette], declare all or any 
of such provisions to be so applicable ^[in the case of all or any of such 
leases] together with, or subject to, those of the local law, if any, for 
the time being in force. 


Such notification shall not take effect until the expiry of six months 
from the date of its publication. 

a. Substituted by A. O. for “ Local Government.” 

b. The words “with the previous sanction of the Governor-General in Council” were 

omitted by Section 2 and Sch. I of the Devolution Act, 1920 (XXXVIII of 1920). 

c. Substiftifed by A. O. for the word.^ “local official Gazette.” 

d. These words were inserted by S. 6 of the Transfer of Property (Amendment) Act, 

1904 (VI of 1904). 

Synopsis 

1. Legislative changes. 3. “Agricultural purposes.” 

2. Scope of the section. 4. Agricultural leases may be made orally. 

1. Legislative changes. 

(1) The words “with the previous sanction of the Governor- 
General Council” after the words “Local Government” were 
omitted by S. 2 and Sch. I of the Devolution Act, 1920 
(XXXVIII of 1920). 

(2) The words “in the case of all or any of such leases” after the 
words “so applicable” are new and were inserted by S. 6 of 
the Transfer of Property (Amendment) Act, 1904 (VI of 1904). 


2. Scope of the section. — Prior to this Act, no distinction was made 
between agricultural and non-agricultural leases' and the general prin- 
ciples of English law relating to leases were applied to them as being 
in consonance with justice, equity and good conscience. This section, 
however, exempts leases for agricultural purposes from the provisions 
of this chapter, unless they are made applicable by notification by the 
Provincial Government. The object of the Legislature, in excepting 


Section 117 — Note 2 

1. (’99) 4 Cal WN 574 (576) (DB), Madhab 
Chandra Pal v. Bejoy Chand Mahatab 
Bahadur. 

la. (’02) 26 Mad 157 (160) : 12 Mad L Jour 
IM (DB), Parameshri v. Vittappa Shan- 
haga. (Principle of S. Ill (g) applied.) 

(’96) 20 Bom 354 (362) ; 1895 Bom P J 135 
(13), Venkaji Krishna v. Lakshman 
Devaji. (Principle of S. Ill (g) applied — 
Disclaimer of Umdlord’s title held worked 
forfeiture of the agricultural lease 
created at a time when the Transfer of 
Pr(q)erty Act was not applicable to Bom- 
bay Presidency.) 

(’01) 24 Mad 47 (56) : 10 Mad L Jour 321 
(13), V. Nantbudripod v. Valin Chathu 
Aehan. (Principle of S. 108 (h) applied 
to a Kanom demise arising prior to 
IVaasfer of Property Act.) 

lb. (’09) 4 Ind Cas 1124 (1124) (Mad), 


iWoduroi Mudaly v. MasilomaTJi Gramani. 

(’97) 1897 Bom P J 182 (182) (DB), Vithu 
Rakhmaji v. Durgabat. 

(’33) 20 AIR 1933 Bom 168 (173) : 149 Ind 
Cas 293 (DB), Niloji v. Nagindas. (Agri- 
cultural tenancy — S. Ill (e) held not 
applicable.) 

(’95) 20 Bom 354 (361) : 1895 Bom P J 135 
(ra), Venfcaji Krishna Nadkarni v. 
Lakshman. 

(’99) 4 Cal W N 792 (794) (DB), Ram 
Narain Sahu v. Maangru Urao. 

(’16) 3 AIR 1916 Cal 546 (547) ; 28 Ind Cas 
267 (DB), Paruchvlla Shaikh v. Sitcl 
Chandra. 

(’33) 20 AIR 1933 Cal 745 (745) : 60 Cal 
771 : 146 I.C. 858, Nabin Chandra v. 

Ramesh Chandra. 

t(1900) 27 Cal 205 (209) : 4 Cal W N 76 
(DB), Umrao Btbi v. Mahomed Rojahi. 

(’16) 3 AIR 1916 Cal 454 (455) : 33 Ind Cas 

a T. P.— 120 
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agricultural leases from the operation of the provisions of this chaptCT 
was to retain in force the special provisions relating to the class of leas^ 
dealt with in the various local Rent Acts, and which may be compradi- 
ously described as leases for agricultural purposes.^ In their Report of 
1879, the Law Commissioners observed; 

“Local legislation as to the relations of zemindar and raiyat being 
so copious and elaborate, we think, that the provisions of this chapter 
should not apply to leases for agricultural purposes, except m so far 
as the Local Government may declare all or any of such provisions 
to be so applicable, together with, or subject to, those of any local 
law for the time being in force.”® 


But, in the absence of any law, usage or custom to the contrary, the 
principles of this chapter which merely reproduces the weU-established 
rules of English law, have been held applicable to leases for agricultural 
purposes as rules of justice, equity and good conscience.-' As observed 


98, Sakayet Mollah v. Alam Mollah. (Held 
that the tenancy was a non-agricultural 
one and hence it was governed by the 
Tiansfer of Property Act.) 

( 28) 15 AIR 1928 Pat 354 (355, 356) : 7 Pat 
496 : 110 Ind Cas 642 (DB), Damodar 
Prasad v. Lachimi Prasad. (Section 106 
does not apply to agricultural leases — 
Notice to quit should be reasonable.) 

(’25) 12 AIR 1925 Mad 346 (346) 85 Ind 

Cas 339, Jaru Poojari v. Somdkke. (Sec- 
tion 106 does not apply to agricultxiral 
leases and hence six months’ notice to 
quit not necessary — It is sufficient if it 
is reasonable.) 

(19) 6 AIR 1919 Pat 254 ( 256) : 53 Ind Cas 
180 (DB), Moore v. Makhan Singh. (Sec- 
tion 117 exempts agricultural leases from 
the operation of S. 10^—Six months 
notice to terminate lease held not neces- 
sary.) 

t(1900) 23 Mad 318 (321, 329) (DB), Chee- 
kali Zamindar v. Ranasooru Dhora. (Le- 
gislature has been careful to save tenan- 
cies for agricultural purposes from the 
immediate operation of S. 106.) 

(15) 2 AIR 1915 Cal 182 (183) : 42 Cal 
751 : 27 Ind Cas 271 (DB), Aminussa 

V. Jinnat Alt. _ , 

(’32) 19 AIR 1932 Lah 586 (588) : 13 I^ah 
432 : 140 Ind Cas 474 (DB), Sohaioa Singh 
V. Kesar Singh. (In the Punjab the pro- 
visions of the Punjab Tenancy Act apply 
in case of agricultural land.) 

(’37) 24 AIR 1937 Cal 695 (695) : 173 Ind 
Cas 602 Panchanan v. Sam Atul Chandra. 

(’26) 13 AIR 1926 All 432 (435) : 48 All 
385 : 95 I.C. 1048 (DB), Ballahha Das y. 
Mitraf Narain. (Primary object not agri- 
culture — S. 108 applies and not the Agra 


Tenancy Act.) _ _ , 

[See (’ll) 14 Oudh Cas 204 (205) : U Ind 
Cas 924 (925) (DB), Gobre Singh v. Jwala 
Prasad. (Section 111 held inapplicable to 

agricultural tenancy.)] * 

2. (’35) 22 AIR 1935 Pat 508 (511) : 15 Pat 


8 : 158 Ind Cas 399 (DB), Ram Chandra 
Naik V. Ajodhya Singh. (Overruled on 
another point in AIR 1944 Pat 87 : 23 Pat 
185 (FB).) 

t(’25) 12 AIR 1925 Pat 421 (431) : 4 Pat 
404 ; 86 Ind Cas 597 (DB), Brouake v. 
Chhatar Kumar Devi. 

t(1900) 27 Cal 205 (209) : 4 Cal W N 76 
(DB), Umrao Bibi v. Mahomed Rojabi. 

3. See Report of the Second Law Commis- 
sion, 1879 printed on page 68 (78). 

4. (’49) 36 AIR 1949 Mad 127 (129) (DB) 
Narayanan Nair v. Kunhan Mannadiar. 
[Agricultural lease from year to year of 
lands to which Malabar Tenancy Act 
(XrV [14] of 1930) must be determined 
by some prescribed notice or at any rate 
by a notice giving a reasonable time to 


48) 35 AIR 1948 Mad 275 (279) : UJt 
(1948) Mad 757 (FB), Brahmayya v. Sun- 

daramma [S. 106.] « 

47 ) 34 AIR 1947 Mad 68 (69) : 231 Ind Cas 
276, Umar Pulavar v. Daiaood Rowther. 
47) *34 AIR 1947 Nag 48 (51) : ILR (1946) 
Nag 568 (DB), Narayan Ramchand v. 

Gokuldas Bholadas. ^ « 

44) 31 AIR 1944 Nag 94 (96) : I L JR 
(1944) Nag 141 : 217 Ind Cas 75 Mt. 
Keshorbai v. Pandit Rajabhau. (Agri- 
cultural tenancies in Central I*rovmces 
Principles of Ch. V are appKcable.) 

TO) 33 Mad 253 (253) : 5 liwi Cm^7 
(DB), Gangamma v. Bommolclca. (Jflrm- 

ciple of S. 108 applied.) 

18) 5 AIR 1918 Nag 155 (156) : 14 Nag 
L R 188 : 43 Ind Cas 970, Narayandas v. 

Krishnarao. (Do.) _ , 

’14) 1 AIR 1914 Mad 225 (225) : 22 Ind 

Cas 515 (DB), Narayanan v. Krishn® Pot- 

(^) 27 AJR 1940 Mad 410 (412), Nanjappa 

V. Rangastoamk (Do.) ^ ooi 

1900) 24 Mad 47 (56) : 10 Mad L Jojtt ^ 
(FB), V. Nombttdripod v. Valia Chathu 


t 
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by Wallis, C.J., in Krishna Shetti v. Gilbert Pinto^: 

“The Act (i.e., the Transfer of Property Act) was framed by emi- 
nent English lawyers to reproduce the rules of English law in so far 
as they are of general application and rest on principle as well as 
authority, and its provisions are, in my opinion, binding on us as 
rules of justice, equity and good conscience, when we have to deal 
with agricultural leases in the absence of any special reason for not 
applying them. The Legislature wisely, in my opinion, if I may say 
so, has refrained from making these sections (i.e., Ss. 105 to 116) 
applicable proprio vigore to agricultural leases for fear of unneces- 
sarily interfering with settled usages which it is undesirable to dis- 
turb. But in the absence of special reasons, there is no ground for 
applying a different rule in the cases of agricultural leases.'’ 

Thus, the principles of the following provisions have been applied to 
agricultural leases: 

(AA) Section 106 (6“) 

(A) Section 108, clauses (b),6^ (c),6 (e),^ {g),8 (h),® 

(j),ii and (o). 12 

(AB) Section 110. (i2‘) 


(’16) 3 AIR 1916 Mad 680 (681) : 39 Mad 
834 : 30 Ind Cas 596 (DB), Appayya Setti 
V. Mahammade Beari. (Per Seshagiri 
Aiyar, J; Napier, J., dissenting.) 

Also see S. 105, Note 1. 

5. *(’19) 6 AIR 1919 Mad 12 (13) : 42 Mad 
654 : 50 Ind Cas 898 (SB). 

5aa. (’49) 36 AIR 1949 Mad 127 (129) (DB), 
Narayanan Nair v. Kunhan Mann€Ldiar. 

(’48) 35 AIR 1948 Mad. 275 (279) : ILR 
(1948) Mad 757 (FB), Brahmayya v. 
Sundaramma. 

5a. (’10) 33 Mad 499 (501) : 5 Ind Cas 479 
(480), Narainsawmy Naidu v. Ycrramali 
Ram Krishnaya. 

6. (’47) 34 AIR 1947 Nag 48 (51) : ILR 
(1946) Nag 568 (DB), Narayan Ramchand 
V. Gokuldas Bkoladas. 

(’15) 2 AIR 1915 Mad 717 (718) : 25 Ind Cas 
812 (DB), iSrinivosa v. Rangasami. 

7. (’36) 23 AIR 1936 Mad 664 (665) : 165 
Ind Cas 855, Raman Namhiar v. Kannan 
Nambiar. 

8. (’40) 27 AIR 1940 Mad 410 (412), Nan- 
jappa V. Rangaswami. 

9. (’10) 33 Mad 253 (253) : 5 Ind Cas 437 
(437) (DB), Cangamma v. Bommakka. 

(*22) 9 AIR 1922 Oudh 249 (249) : 25 Oudh 
Cas 181 : 77 Ind Cas 592, Chafttr v. Rufc- 
mangod. 

10. (14) 1 AIR 1914 Mad 225 (225, 226) : 
22 Ind Cas 515 (DB), Narayanan v. Kri- 
shna Pattar, 

11. (18) 5 AIR 1918 Mad 928 (930) : 40 
Ind Cu 590 (592) (DB), Bapiraju v. Na- 
favanatwami. 

(18) 5 AIR 1918 Nag 155 (156) : 14 Nag 
L R 188 : 43 I. C. 970 (970), Narayandaa 


V. Krishnarao. 

(’07) 30 Mad 410 (412, 413) : 17 Mad L 
Jour 258 (DB), Monica Kitheria Saldanha 
V. Subraj/a Hehbara. 

12. (’10) 33 Mad 253 (253, 254) : 5 Ind Cas 
437 (437) (DB), Cangamma v. Bom- 

makka. 

t(’42) 29 AIR 1942 Oudh 460 (462) : 18 
Luck 390 : 201 Ind Cas 728 (DB), Gur 
Prasad v. Mehdi Husain. 

LSee (’36) 23 AIR 1936 Pat 111 (111) : 160 
Ind Cas 114, Has Bekari v. Jagdish Chan- 
dra. (It was conceded that the lessee 
was not entitled to dig or quarry, though 
he was entitled to collect and remove 
lime stone on the surface.)] 

ISee also (’87) 1 C P L R 145 (145), Maho- 
med Hoosain v. Damodar Prasad. (In the 
absence of any agreement or custom ten- 
ant would be entitled to fruits of trees 
standing on land covered by his ten- 
ancy.)] 

[See however (’06) 33 Cal 54 (62, 63) : 3 
Cal L Jour 59 (DB), Sriram Chakravarti 
V. Hari Naratn. Singh. (Permanent ten- 
ure-holders held entitled to underground 
rights.)] 

12a. (’48) 35 AIR 1948 Pat 446 (447, 448) 

(DB), Jangal Singh v. Mukund Kumar. 

[Agricultural lease — Time of commence- 
ment of lease not specified — Lease be- 
comes, operative on day it was made — 
Mere fa^ that salami had not been paid 
would not lead to inference that lease 
was not made on that date — Falsity of 
recital of receipts of premium not to 
lead to inference that commencement 
was postponed.] 
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(B) Section 111, clause (g),’^ although the notice required by that 

clause has been held unnecessary.^'* 

(C) Section 111, clause (h).'*® 

(D) Section 114.^® 

(DD) Section 114A. 

(E) Section lie.^"^ 


3. “ Agricultural purposes.” — “ Agriculture,” according to the Oxford 
English Dictionary is “the science and art of cultivating the soil, including 
the allied pursuits of gathering in the crops and rearing live-stock; tillage, 
husbandry; farming (in the widest sense).”* According to Webster’s 
Dictionary, “agriculture” means “the act or science of cultivating the 
ground including harvesting of crops and rearing and management of 
live-stock; tillage; husbandry; farming; in a broader sense, the science 
and art of the production of plants and animals useful to man including 
to a variable extent the preparation of these products for man’s use. In 
this broad use it includes farming, horticulture and forestry together 
with such subjects as butter and cheese making, sugarmaking, etc.”® It ^ 
thus clear that the term has two meanings: one wide and the other limited. 


13. (19) 6 AIR 1919 Mad 1106 (1106) : 41 
Mad 629 : 45 I.C. 743 (DB), KomalukuUi 
V. Muhammad. (Per Seshagiri Aiyar, J.) 

t(19) 6 AIR 1919 Mad 12 (13) : 42 Mad 
654 : 50 Ind Cas 898 (SB), Krishna v. 
Gilbert Pinto. 

(’02) 26 Mad 157 (160) : 12 Mad L Jour 189 
(DB), Parameshri v. Vittappa Sham’- 
bhaga. 

(’96) 20 Bom 354 (362) : 1895 Bom P 3 
135 (FB), Venkaji Krishna v. Lakskman 
Devaji. (Case before T. P. Act was ap- 
plied to Bombay Presidency.) 

[See (19) 6 AIR 1919 Cal 132 (133) : 53 
Ind Cas 545, Brojobasi v. Sarat Chandra. 
(Sub-lease in contravention of tenns of 
lease is not void imtil forfeiture is en- 
forced.)] 

[See also (’01) 28 Cal 135 (138) : 5 Cal 
W N 263 (DB), Nizamvddin v. Mamtaz- 
uddin. (In a District where relations of 
landlord and tenant are regulated by pro- 
visions of Bengal Act, VtH of 1869, a 
tenant denying his landlord’s title for- 
feits his tenancy.)] 

14. (13) 21 Ind Cas 405 (406) (DB) (Mad), 
Vidyapurna Thirtha Swamiar v. Ranag- 
payyd^ 

(’15) 2 AIR 1915 Mad 813 (814) : 38 Mad 
445 : 20 Ind Cas 930 (DB), Korcpalu v. 
Narayana. 

[See (’15) 2 AIR 1915 Mad 85 (85, 86) : 25 
Ind Cas 944 (DB), Ahhakka v. Sesh- 
amma. (Besides breach of covenant in 
forfeiture clause, no further act is neces- 
sary.)] 

(’47 ) 34 AIR 1947 Mad 68 (69) : 231 Ind 
Cas 276 Umar Pulavar v. Dawood Row- 
ther. 

[But see] Forfeitxire by denial of title — 
Notice to determine lease necessary. 

15. (’17) 4 AIR 1917 Cal 37 (38) : 42 Ind 


Cas 262 (DB), Pcrcn Chandra v. Khazez 
Mandal. ^ 

16. (’44) 31 AIR 1944 Nag 229 (230) : ILR 
(1944) Nag 877 : 219 Ind Cas 163 (DB), 
Shrikishanlal v. Ramnath. 

(’10) 7 Ind Cas 565 (565) (DB) (Mad), 
Parapurath Kalliani Amma v. Chinnan. 
t(’16) 3 AIR 1916 Mad 680 (682) : 39 Mad 
834 : 30 Ind Cas 596 (DB), Appayya 

Shetti V. Mahammade Beari. (Per Sesha- 
giri Aiyar, J.; Napier, J., contra.) 

[Sec also (’27) 14 AIR 1927 Mad 239 (239) : 
98 Ind Cas 851, Ramakrishna v. Fernan- 
dez. (Agricultural lease— Court can re- 
lieve against forfeiture but while reliev- 
ing it is not bound by conditions of Sec- 
tion 114.)] 

16a. (’47) 34 AIR 1947 Mad 119 (120) : 231 
Ind Cas 344 (DB), Briget Souza Bai v. 


Afario Louis Bai. 

[Forfeiture incurred by reason of breach of 
express condition in lease — Relief against 
forfeiture can be given on eqxiitable 
principle though notice of forfeiture is 
not in accordance with S. 114A — Section 
114A embodies equitable principle which 
Court can apply in such a case though 
not the section itself.] 

17. (’19) 6 AIR 1919 Pat 254 (255) : 53 
Ind Cas 180 (DB), Moore v. Makhan 

(’01) 28 Cal 227 (233) (DB), Administrator- 
General of Bengal v. Asraf Ali. 

[See (’21) 8 AIR 1921 Cal 300 (301) : 64 
Ind Cas 118 (DB), Chandra Nath v. ^tkh 
Inamdi. (When agricultural tenant hol^ 
over his tenancy is from year to year.)J 
Section 117 Note 3 

1. Murray, Oxford English DictioM^f 
cited in (’02) 25 Mad 627 (629) (DB), 
King~Emperor v. Alexonder Allon. 

2. Webster, New International Dictionary, 

1918 Edition. 
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According to its wide meaning the term will include horticulture, forestry 
and even the use of land for pasture.^ According to its limited but com- 
monly understood meaning, it is confined to the raising of grain or other 
field crops. In this Act itself there is nothing to indicate that it is intended 
to limit the denotation of the term in any way^ and the decisions have 
interpreted the term as including horticulture.^ 

In Murgesa Chetti v. Chinnathambi Goundan,^ Bhashyam Ayyan- 
gar, J., defined “agriculture” as including “not only all field cultivation 
by tillage, but also all garden cultivation for the purpose chiefly of 
procuring vegetables or fruits as food for man or beast and other products 
fit for human consumption by way of luxury if not as an article of diet.” 
This definition, while it is wide enough to include horticulture, excludes 
such useful cultivation as cotton, indigo, tobacco, jute, flower, etc. In 
Raja of Venkatagiri v. Ayyappa ReddP and Seshayya v Raja of Pittapur,^ 
Sadasiva Ayyar, J., defined “agriculture” as meaning “the raising of 
annual or periodical grain crops through the operation of ploughing, sow- 
ing, etc.” This definition too is very narrow as it excludes other field 
crops like sugarcane, indigo, cotton, etc. In Pavadai Pathan v. Rama- 
swami Chetti^ Spencer, J., disapproved of the above definitions and 
observed : 


“Agriculture connotes the raising of useful or valuable products 
which derive nutriment from the soil with the aid of human skill 
and labour, and thus it will include horticulture, arboriculture and 
sylviculture in all cases where the growth of trees is effected by the 
expenditure of human care and attention in such operation as those 
of ploughing, sowing, painting, manuring, watering, protecting, etc.” 

Even this definition, though wider than the other definitions, is not wide 
enough to include all that is suggested by the broader definition given 
by the Oxford Dictionary and Webster’s Dictionary and which meaning 
it is conceived, has to be adopted for deciding what are and what are not 
agricultural purposes within the meaning of this section. 

It is only a lease for agricultural purposes that is exempted from the 
operation of the provisions of this chapter. It is not the actual use of 
the land, but the original purpose of the tenancy which determines the 
question of applicability or otherwise of the Act.®“ A lease which relates 
to agricultural land is not necessarily one for agricultural purposes. Thus, 
a lease granted to a rent farmer or middle man is not one for agricultural 


3. ('37) 24 AIR 1937 Nag 289 (290) : ILR 
(1938) Nag 31 : 171 Ind Cas 553, ImaTruili 
V. Priyaiyoti Devi. 

4. (’01) 24 Mad 421 (426) (DB), Muregesa 
Chetti V. Chinnathambi Coundan. (Per 
Shephard J.) 

5. *('01) 24 Mad 421 (424) (DB), Muregesa 
Chetti V. Chinnathambi Goujidan. 

(’26) 96 Ind Cas 89 (89) (Cal), Rakhya 
Mani Debi v. Paramesh Chakrabarti. 
t(’13) 20 Ind Cas 332 (335) (DB) (Cal), 
Hedayet Ali v. Kalanand Singh. 

(’26) 13 AIR 1926 Cal 312 (313) : 92 Ind 
Cas 411 (DB), Gopal ChaTidra v. Bhut- 

noth. _ 

(’37) 24 AIR 1937 Nag 289 (290) ILR 
(1888) Nag 31 : 171 Ind Cas 553, Imamali 
V. Prlyatoati Devi. 

tC22) 9 AIR 1922 Mad 351 (351) : 45 Mad 


710 : 70 Ind Cas 657 (DB), Pavadai 

Pathan v. Ramanyami. 

[See also (’21) 8 AIR 1921 Cal 379 (380) ; 
66 Ind Cas 61 (DB), Sasibala Debt v. 
Amhala Debi. (Residential holding — 
Surplus land being planted with fruit 
trees — Transfer of Property Act ap- 
plies.)! 

6. (’01) 24 Mad 421 (425) (DB). 

7. (’15) 2 AIR 1915 Mad 781 (783) : 38 
Mad 738 : 21 Ind Cas 532 (DB). 

8. (’17) 4 AIR 1917 Mad 649 (651) : 34 
Ind Cas 730 (DB). 

9. (’22) 9 AIR 1922 Mad 351 (351. 352) : 45 
Mad 710 : 70 Ind Cas 657 (DB). 

9a. (’42) 29 AIR 1942 Cal 330 (331) : 200 
Ind Cas 314 (DB), Raj Ktimari v. Sams- 
uddin. 
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purposes though it relates to agricultural landJ® So also a lease which 
enables or requires the lessee to sub-let the land for the purpose of bring- 
ing it under cultivation is not a lease for agricultural purpose, On 
the other hand a lease for agricultural purpose is not confined to one 
for cultivation of the land. A purpose may be connected with 
agriculture but not necessarily with cultivation. ^ i Thus, a lease of 
land to be used as a yard for ploughing cattle, or stocking hay for such 
cattle, or for the purpose of storing manure, or crops, or for growing 
plants to be used as manure for agriculture, or as a habitation to 
agriculturists will be a lease for agricultural purposes. So also a 
lease of land for the purpose of grazing the ploughing cattle.^^ 

Whether a particular lease is for agricultural purpose must be 
determined with reference to what the primary object of the lease is. 
If the primary object of the lease is a purpose relating to agriculture, the 
lease will be one for an “agricultural purpose,”’^ otherwise not. Thus, 
a lease, the primary object of which is the user of the property for 


10. (’47) 34 AIR 1947 Cal 36 (39) : ILR 
(1945) 2 Cal 642 : 230 Ind Cas 60 (DB), 
Abdul Hossain v. Salimar Paint Etc. Co. 

[The phrase “agricultui'al purpose” occur- 
ring in S. 117 must be given a narrow 
and strict interpretation AIR 1930 PC 13, 
foil.] 

(’47) 34 AIR 1947 Pat 78 (79) : 229 Ind Cas 
394 (DB), Budhan Mahton v. Ramanu^ 
grah Singh. 

[AIR 1944 Pat 87 : 23 Pat 185 (FB), Fol- 
lowed.] 

(’44) 31 AIR 1944 Pat 87 (89) : 23 Pat 185 : 
212 Ind Cas 473 (FB), Maheshwari Pra- 
sad V. Manraji Kuer. (Thika lease for 
the purpose of collecting rents from 
tenants in a village — Lease is not for ag- 
ricultural purposes and no tenancy is 
created within the Bihar Tenancy Act. 
AIR 1935 Pat 508 : 15 Pat 8 overruled.) 

K’Ol) 28 Cal 744 (746, 747) (DB), Promo- 
tka Nath Mitter v. Kali Prasanna. 

t(’30) 17 AIR 1930 P C 13 (15) : 127 Ind 
Cas 749 (PC), Satya Niranjan v. Sitraju- 
bala Debi. 

(’37) 24 AIR 1937 Oudh 151 (152) : 12 Luck 
514 : 164 Ind Cas 830, Shiam Sunder v. 
Chootey Lai. 

i (’16) 3 AIR 1916 Cal 609 (610, 611) : 29 
Ind Cas 797 (DB), Rash Bchari v. Til-uck- 
dhari Lai. 

[See also (’27) 14 AIR 1927 AU 78 (80) : 
98 Ind Cas 92 (DB), Abdul Majid v. Nag- 
eshar Dat. (Lease of zamindari share en- 
titling lessee to make collections to the 
extent of the share — Held, leeise was not 
agricultural.)} 

10a. (’47) 34 AIR 1947 Cal. 36 (39) : ILR 
(1945) 2 Cal 642 : 230 Ind Cas 60 (DB), 
Abdul Hossain v. Salimar Point Etc. Co. 

[Tenancy is tenure and is governed by 
Bengal Tenancy Act.] 

11. *(’13) 20 Ind Cas 332 (334) (DB) 
(Cal), Hedayet AH v. Kalanand Singh. 

12. (’16) 3 AIR 1916 Cal 730 (732) : 31 Ind 


Cas 16 (DB), DiTta JVath. Nag v. Sashi 
Mohan Dey. 

(’31) 18 AIR 1931 Cal 135 (136, 137) : 130 
Ind Cas 219 (DB), Surendra Kumar v 
Chandratara Nath. (Lease of land for 
stacking grass). 

(’01) 24 Mad 421 (424) (DB), Murugesa 

Chetti v. Chinnathamhi Goundan. 

(’02) 25 Mad 627 (631) : 12 Mad L Jour 393 
(DB), King-Emperor v. Alexander Allan. 
(Lease for rearing live-stock is for agri- 
cultural purpose.) 

13. (’13) 20 Ind Cas 332 (334) (DB) (Cal), 
Hedayet AH v. Kalanand Singh. 

(’16) 3 AIR 1916 Cal 118 (120) : 29 Ind Cas 
834 (DB), Brojabasi Koer v. Ram San- 
kar. 

t(’31) 18 AIR 1931 Cal 135 (136, 137) : 130 
I. C. 219 (DB), Surendra Kumar v. Chan- 
dratara Nath. 

14. t(’31) 18 AIR 1931 Cal 135 (138) : 130 
Ind Cas 219 (DB), Surendra Kumar v. 
Chandratara Nath. 

(’35) 22 AIR 1935 Cal 638 (639) : 159 Ind 
Cas 235 (DB), Bir Bikram v. AmoTtoddin. 

t(’13) 20 Ind Cas 332 (335) (DB) (Cal), 
Hedayet AH v. Kalanand Singh. 

(’16) 3 AIR 1916 Cal 118 (120) : 29 Ind Cas 
834 (DB), Brojabasi Koer v. Ram Shan- 
kar Das. 

(’27) 14 AIR 1927 All 78 (79) : 98 Ind Cas 
92 (DB), Abdul Majid v. Nageshar Dat. 

t(’26) 13 AIR 1926 All 432 (434, 436) : 48 
AU 385 : 95 Ind Cas 1048 (DB), Ballabha 
Das v. Murat Narain. 

(’37) 24 AIR 1937 Oudh 151 (152) : 12 Luck 
514 : 164 Ind Cas 830, Shiam Sunder v. 
Chootey Lai. 

[See also (’02) 25 Mad 627 (631) : 12 Mad 
L Jour 393 (DB), King-Emperor v. Alex- 
ander. (Case under Madras District Mu- 
nicipalities Act (IV of 1884), S. 63 (3)— 
Pasture land is used for ^'agricultural 
purposes.”)] 
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residential purposes, is not one for agricultural purposes merely because 
the lessee has also a right to cultivate or raise trees in the compound.’ s 
Similarly, where the primary object of a lease by a zamindar was merely 
to secure the proprietary rights of the lessor and not the user of any 
land for agriculture, though it was open to the lessee to cultivate the land 
if he so desired, it was held that the lease was not one for agricultural 
purposes. Where by a mukanari lease the lessor handed over his 
entire rights including even the underground rights to the lessee it was 
held that the object of the lessor was not to grant a lease for agricultural 
purposes but to hand over his proprietary rights to the lessee. 

The following have been held to be leases for agricultural purposes: 

(1) A lease for growing casuarina trees.’® 

Under the Agra Tenancy Act, 1901,’^ and the Madras Estates 
Land Act, 1908,’® however, a lease for growing timber or 
fuel or for a grove has been held to be not one for agricul- 
tural purposes. 

(2) A reclamation lease granted for the purpose of removing 
the jungle and bringing the land under cultivation.’® 

(3) A lease for rearing tea plants. The fact that a small por- 
tion of the land leased is occupied by a factory for manu- 
turing tea does not change its character.^® 

(4) A lease for working of lac-bearing trees.®’ 

(5) A lease for cultivation of indigo.®® The manufacture of 
indigo cakes from the indigo plants is, however, not an 


15. (’26) 13 AIR 1926 312 (313) ; 92 Ind 

Cas 411 (DB), Gopal Chandra v. Bh.ut- 

nath. 

(’21) 8 Am 1921 Cal 379 (380) : 66 Ind Cas 
61 (DB), SasibaUz Debi v. Amhdla Dcbi. 
(’36) 164 Ind Cas 446 (447) (Cal), Rajani 
Sutradhar v. Baifcuntha Chondra. 

15a. (1947) 26 Pat 321 (326) (DB), Raj- 
AU 385 : 95 Ind Cas 1048 (DB), Ballabha 
Das V. Murat Narain. 

15b. (1947 ) 26 Pat 321 (326) (DB), Raj- 
fcishore v. hhwardoi. 

[Question of limitation for suit for arrears 
of rent.] 

16. (’22) 9 Am 1922 Mad 351 (351) ; 45 
Mad 710 : 70 Ind Cas 657 (DB), Pavadai 
Pathan v. Ramaswamy. (Dissenting from 
Am 1917 Mad 787.) 

17. (13) 17 Ind Cas 656 (656) (DB) (All), 
Muhammad Ismail v. Mifhu Lai. 

(’13) 35 All 200 (201) : 19 Ind Cas 416 
(417) (DB), Hadi Hasan Khan v. Poti 
Ram. 

(’21) 8 Am 1921 AU 168 (169) : 43 All 606 : 

63 Ind Cas 437, Jolesar v. Raj Mangel. 
(’14) 1 Am 1914 All 428 (430) : 25 Ind Cas 
169, HabibullaK v. Kalyan Das. 

(’24) 11 Am 1924 PC 247 (249) : 46 All 
831 : 51 Ind App. 381 : 82 Ind Cas 962 
(PC), Kesho Prasad v. Sheo Pargash. 
iSte also (’37) 24 Am 1937 All 561 (562) : 
ILR (1937) All 588 : 171 Ind Cas 203 
(DB), Lochmi Narain v. Baftdc Singh. 


(Permanent lease giving right to plant 
grove — Lessee not planting grove — 
Lease is agricultural.)] 

18. (’31) 18 Am 1931 Mad 659 (662) : 54 
Mad 900 : 134 Ind Cas 42 (DB), Bharaii 
Swamigal v. Duraiswami. 

19. (10) 7 Ind Cas 864 (866) (DB) (Cal), 
Jagdish Chandra v. Lai Mohan. 

(’18) 5 Am 1918 Nag 210 (211) : 48 Ind Cas 
354, Banmali v. Nihal Singh. 

(’16) 3 Am 1916 Cal 609 (611) : 29 Ind Css 
797 (DB), Rash Behari v. Tiluckdhari Lai. 

[See (’35) Am 1935 Oudh 90 (92) : 

10 Luck 490 : 153 Ind Cas 609 (DB), 
Narain Singh v. Jagat Jit Singh. (Lease 
providing that lessee should pay rent for 
first three years only for area he brings 
under cultivation but subsequently to 
pay rent fixed for whole area — Held, it 
was lease for agricultural purposes.)! 

20. (’38) 25 AIR 1938 'Cal 589 (592) ; ILR 
(1938) 2 Cal 434 : 181 Ind Cas 657 (DB), 
Pravat Chandra v. Bengal Central Bank 
Ltd. 

21. (’37 ) 24 Am 1937 Nag 289 (290) : ILR 
(1938) Nag 31 : 172 Ind Cas 669, Imamali 
V. Priyavati Devi. (4 Nag L R 104 no 
longer good law.) 

22. (’04) 31 Cal 174 (176) : 9 Cal W N 87 
(DB), Surendra Narain Singh v. Hart 
Mohan Misser. (Reversed on another 
point in 34 Cal 718 : 34 Ind App X33 
(PC). 
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agricultural purpose.®^ But when the land has been let 
generally for the cultivation of indigo, the erection of an 
indigo factory on part of the leased land, is not inconsis- 
tant with the agricultural purpose of the lease 

(6) A lease of land for the cultivation of potatoes, grain, 
vegetables, etc,®® 

(7) A lease -of land for coffee cultivation.®® 

For other instances, see the undermentioned cases.®^ 

The following have been held not to be leases for agricultural 


purposes: 

(1) A lease of a right to receive collections of a village.®® 

(2) A lease merely for gathering fruits from trees.®® 

(3) A lease of the land for building a shop in a bazar.®® 

(4) A patni lease in Bengal is generally not a lease for an agricu- 
tural purpose, as it is usually granted to a middleman with 
a view to his sub-letting. In such a case, it is not the 
patnidar hut his sub-tenants who take the land for agricul- 


23. (’04) 31 Cal 174 (176) : 9 Cal W N 87 
(DB), Surendra Narain Singh v. Hari 
Mohan Misser. 

24. (’07) 34 Cal 718 (722) : 34 Ind App 133 
(PC), Hari Mohan Misser v. Surendra 
Narayan Singh. 

25. (’02) 25 Mad 627 (630) : 12 Mad L Jour 
393 (DB), King-Emperor v. Alexandar 
Allan. 

26. (’01) 24 Mad 421 (426) (DB), Muru- 
gesa Chetti v. ChinnaXhamhi Goundan. 
(Dissenting from 17 Mad 98.) 

27. (’29) 16 Am 1929 Oudh 529 (533) : 4 
Luck 649 : 118 Ind Cas 841 (DB), Ambifca 
Prasad v. Beni Madho. (Lease of land 
on which grass grows spontaneously — 
Grass preserved and subsequently sold — 
Lease held for agricultural purposes.) 

(’25) 12 Am 1925 Pat 421 (431) : 4 Pat 
404 : 86 Ind Cas 597 (DB), Broucke v. 
Chhafar Kumar Devi. (In the case of a 
lease of zerait lands as well as lands set- 
tled with raiyats where the lease con- 
templates direct cultivation of the former 
by the tenants, the lease is one for agri- 
cultural purpose.) 

(’35) 22 Am 1935 AU 382 (386) : 157 Ind 
Cas 261 (DB), Makuj^ Swamp v. KisHun 
Chand. (Under S. 219 (2), Agra Tenancy 
Act, 1926 a theka shall be deemed to be 
a lease for agricultural purposes.) 

(’35) 22 Am 1935 Pat 508 (511) : 15 Pat 8 : 
158 Ind Cas 399 (DB), Ram Ckondra Naik 
v. Ajodhya Singh, (Lease covering en- 
tire mouza— Patta requiring lessees to 
cultivate parti and dih lands and entitl- 
ing them to increase in rent roll-— Fixed 
raiyati rents not to be reduced— Right to 
plant trees and sink wells given. Lease 
held to be a lease for agricultural pur- 
poses. Overruled on another point in 


Am 1944 Pat 87 : 23 Pat 185 (FB). 

(’28) 15 Am 1928 Pat 89 (94) : 105 Ind Cas 
172 (DB), Damodar Prasad v. Massodan 
Singh. (A sub-lease of agricultural lands 
imder which the sub-lease was to hold 
possession of the property and by making 
cultivation and proper management to 
pay the fixed amount of rent regularly, 
held was one for agricultural purposes.) 

(’16) 3 Am 1916 Cal 32 (32) : 28 Ind Cas 
839 (DB), Krishna Kanta v. Jadti Kasya. 
(Where the holding of a raiyat consisted 
partly of agricultural and partly of 
homestead land, and the homestead por- 
tion was let out to a sub-tenant — Held 
that, having regard to the nature of the 
original tenancy, the incidents of the sub- 
lease would be governed by the provi- 
sions of the Bengal Tenancy Act and not 
by the Transfer of Property Act.) 

(’03) 8 Cal W N 454 (456) (DB), Bcbtt Rom 
Roy v. Mahendra Nath Samanta. (Do.) 

(’12) 13 Ind Cas 364 (365) (DB) (Cal), 
Abdul Korim v. Abdul Rahman. (Do.) 

(’25) 12 Am 1925 Cal 202 (203) : 84 Ind Cas 
743 (DB), Rampado v. Atore. (Do.) 

(’27) 14 Am 1927 All 657 (658) : 50 All 
202 : 104 Ind Cas 292 (DB), Nisar Husain 
V. Sundar Lai. (When specific areas are 
leased and express power is given to 
lessee to take actual possession of those 
areas and he has option to cultivate uiem 
himself, the lease is one for agricultural 


purposes.) _ _ 

(’02) 5 Oudh Cas 222 (224), Raja Jang 

Bahadur Singh v. Ehsan Ali. 

. (’13) 20 Ind Cas 332 (335) (DB) (Cal), 
Hedayet Ali v. Kalanan Singh. 

(’26) 13 Am 1926 Cal 373 (374) : 90 
T-j rt.... oni; V. Pan- 


chanan. 
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tural purposes 3^ Similarly, a darpatni lease is not one for 

an agricultural purpose 32 

(5) A lease of a water-tank for sowing water-nuts 33 

(6) A lease of a water-tank which does not appertain to an 
agricultural holding but is used only for the preservation 
and rearing of fish. 3^ But the lease of a tank and of the 
land surrounding it for the purpose of rearing fish, 
stacking grass and grazing the ploughing cattle was held 
to be one for agricultural purposes 35 

See also the undermentioned cases. 3® 


4. Agricultural leases may be made orally.— Section 107, like any 
other provision of this chapter, does not apply to leases for agiicultural 
purposes. Therefore, an agi-icultural lease from year to year or for a 
term exceeding one year or reserving a yearly rent, is not required to be 
made by a registered instrument. Such a lease may be effected by an 
oral agreement. ’ But if it is made in writing, s. 17 of the Registration 


31. (’01) 28 Cal 744 (746, 747) (DB), Pro- 
motho Nath Mitter v. Kali Prasanna 
Chowdhry. 

32. (’38) 25 AIR 1938 Cal 172 (175) : 174 
Ind Cas 790 (DB), BibHuti Bhusan v. 
Maya Devi. 

33. (’15) 2 AIR 1915 Nag 49 (51) : 11 Nag 
L R 49 : 28 Ind Cas 869, Battoo v. Naroin 
Prasad. 

(’15) 2 AIR 1915 Nag 57 (58) : 11 Nag L R 
122 : 31 Ind Cas 294, Hcri v. Vanu. 

ISee however (’69) 1 N W P H C R 254 
(255) (DB), Moolchatid v. Chutree. 

(Right of occupancy can be acquired in a 
tank producing water-nuts, which do not 
grow spontaneously, but are the result of 
sowing or planting.)] 

34. (’04) 31 Cal 937 (942) : 8 Cal W N 804 
(DB), Mahananda v. Mongala Keotani. 

(’73) 19 Suth W R 200 (201) (DB), Siboo 
Jelya Chowdhry v. Gopal Chunder. 

(’15) 2 AIR 1915 Nag 57 (58) : 11 Nag L R 
122 : 31 Ind Cas 294, Hari v. Vauu. 

35. (’31) 18 AIR 1931 Cal 135 (137) : 130 
Ind Cas 219 (DB), Surendra Kumar v. 
Chandratara Nath. 

[See aUo (’35) 22 AIR 1935 Cal 638 (639) : 
159 Ind Cas 235, Bir Bikram v. Aman<^- 
din. (True purpose of lease preservation 
and rearing of fish — Grazing^ cattle on 
bank only subsidiary— Lease is for non- 
agricultural purposes.)] ^ , 

36 (’14) 1 AIR 1914 Cal 618 (621) : 22 Ind 

Cas 966 (969) (DB), Hirendra Nath v. 
Hori Mohan. (A lease of a mokarari 
described and registered as a taluk held 

not an agricultural lease.) 

(’06) 33 Cal 339 (340) : 3 Cal L Jour 274 
(DB), Anandamoyi v. Lakshi Chandra. 

Ghatwali service lease.) , 

(’26) 13 AIR 1926 Cal 312 (313) : 92 Ind 
Cas 411 (DB), Gopal Chandra v. Bhut- 
nafh. (Land leased out for erecting 
houses and, if lessees liked, planting fruit 
trees—Lease held not for agricultural 


purposes.) 

('21) 8 AIR 1921 Cal 379 (380) 66 Ind Cas 
61 (DB), Sasibala Debi v. Amhala Debi. 
(Where the holding was mainly used for 
residential purposes, the fact that the 
surplus land was planted with fruit bear- 
ing trees, held did not alter the charac- 
ter of the holding.) 

(’33) 20 AIR 1933 Cal 643 (644) : 146 Ind 
Cas 540, Banoioari Lai v. Gopal Chandra. 
(Lease created expressly for residential 
purposes in favour of non-agriculturist — 
No indication that lands were put to ag- 
ricultural use — Lease held not for agri- 
cultural purpose.) ^ , 

(’27) 14 AIR 1927 Cal 279 (279) : 100 Ind 
Cas 614 (DB), Safar Ali v. Abdul Majid. 
(Lease relating to homestead land within 
municipal area — Record of righte show- 
ing land as bagan — Lessee enjoying home 
in one of the leased plots for a long time 
—Lease held not an agricultural lease 
and governed by the Transfer of Pro- 

(mO)^2f*^cL 205 (209) : 4 Cal W N 76 
(DB), Umrao Bibi v. Mahomed Rojabt. 
(Lease for purpose of collecting rent.) 
(’33) 20 AIR 1933 Cal 822 (823) : 37 Ind 
Cas 209 (DB), Asutosh Pramanik v. Ji- 
bandhan Ganguly. CLease in respect of 
garden land with fruit trees standing on 
part of which tenant is allowed to have 
his dwelling place— Lessee required to 
take care not to injure trees while pluck- 
ing fruits — Stipulation that if tenant 
injured the orchard, he was liable ^ to 
eviction — ^Lease also contained provision 
for raising crops — Lease held not for agri- 
cultural purposes.) 

Section 117 Note 4 

1 . (’48) 35 AIR 1948 Nag 404 (406) : ILR 
(1948) Nag 73 Mohammad Alimullakhan 
V. Aforuti Janu. 

[Oral lease can be proved by registered 
Kabuliata.] 
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Act 1908, requires that it should be registered, ^ unless the Provincial 
Government has exempted from its operation leases for a term exceeding 
five years and the annual rents reserved by which do not exceed fifty 

rupees.® 

See also Note 1 under S. 105. 


CHAPTER VI. 

OF EXCHANGES. 

118 When two persons mutually transfer the ownership of one 

•Exchange ” cleaned. thing for the owncrship of another, neither thing or 

both things being money only, the transaction is called an exchange. 

A transfer of property in completion of an exchange can be made only 
in manner provided for the transfer of such property by sale. 

Synopsis 


1. Scope of the section. 

2. Distinction between sale and exchange. 

3. Transfer of property partly for money 

and partly for other property — ^Nature 
of. 

4. Mutual transfer of ownership necessary. 

5. Partition is not exchange. 


(’46) 33 Am 1946 Pat 22 (24) : 24 Pat 429 
(DB), Loknath Singh v. Chhotan Bashi. 

[Longstanding practice to treat Kabuliat 
executed by lessee and accepted by 
lesser as instrument creating tenancy 
held not affected by T. P. Act) 

(’45) 32 Am 1945 Nag 69 (70) ILR (1944) 
Nag 704 (DB), Rajendrasingh v. Hulas- 
dass. 

t(’33) 20 Am 1933 Mad 451 (452) : 144 Ind 
Cas 27 (DB), Sivasuhramania v. Theer- 
tJiapathi. 

(’32) 19 Am 1932 Cal 715 (716) : 142 Ind 
Cas 81 (DB), Ciribala Dasi v. Dioarka- 
nath, 

(’29) 16 Am 1929 Oudh 529 (533) : 4 Luck 
649 : 118 Ind Cas 841 (DB), Ambika 
Prasad v. Beni Madho. 

t(’37) 24 Am 1937 Nag 289 (209) : ILR 
(1938) Nag 31 ; 171 Ind Cas 553, Imamali 
V Priyawati Devi. (Agricultural lease for 
3 years). 

(’24) 11 Am 1924 Pat 641 (643) : 3 Pat 
349 : 79 Ind Cas 26 (DB), Janfci Kuer v. 
Birj Bhikhan. 

(’23) 10 Am 1923 Cal 432 (433) : 69 Ind 
Cas 57 (DB), Alam Mulla v. Surcndro 
Kumar. (It may be even by conduct of 
parties.) 

(’10) 7 Ind Cas 864 (865) (DB) (Cal), Jaga- 
dish ChaTidra v. Lol Mohan, (Permanent 
agricultural lease.) 

(’15) 2 Am 1915 Mad 1070 (1070) : 28 
Ind Cas 599 (DB), Raghava v. Secy of 
State. (Mulgeni lease.) 

(’26) 13 Am 1926 Nag 9 (9) : 90 Ind Cas 
51, Mahadeo v. SHtorom. 

[See also (’03) 13 Mad L Jour 137 (138) 


6. Two sale deeds, if may constitute ex- 

change. 

7. “ Ownership of one thing for the owner- 

ship of another.’' 

8. “Both things being money only.” See 

Note 2. 

9. Mode of effecting exchange. 

10. Remedy of parties to exchange. 

(DB), Annammal v. Venkataragavachari. 
(Oral agricultural lease from year to 
year.) 

(’13) 19 Ind Cas 930 (931) (DB) (Cal), 
Krishna Chandra Jogati v. Abhiram Naik. 
(Execution of kabuliat by tenant and its 
acceptance by landlord are sufficient to 
prove agricultural tenancy.)] 

2. (’48) 35 Am 1948 Pat 446 (447) (DB) 
Jangal Singh v. Mukund Kumar. 

[Delivery of possession is not necessary in 

such a case.] _ 

(’46) 33 Am 1946 Pat 22 (24) : 24 Pat 429 
(DB), Loknathsingh v. Chhotan Bashi. 
[KabuUyat registered in accordance with 
S. 17(d) and accepted by letter — Valid 
agricultural lease is constituted in law.] 
(’45) 32 Am 1945 Nag 69 (70) : ILR (1944) 
Nag 704 (DB), RojCTulro Singh v. Hulos- 

dass. , 

t(’33) 20 Am 1933 Mad 451 (452) : 144 Ind 
Cas 27 (DB), SivosubraTnenia v. Theer- 
thapathi. 

(’24) 11 AIR 1924 Pat 641 (643) : 3 Pat 349 : 
79 Ind Cas 26 (DB), Janki Kuer v. Birj 

Bhikhan. . , 

(’23) 10 Am 1923 Cal 432 (433) : 69 Ind 
Cas 57 (DB), Alam Mulla v. Surcndra 
(’37) 24 Am 1937 Nag 289 (290) : I L R 
(1938) Nag 31 : 171 I. C. 553, Imamali v. 
Priyaioofi Dcin. 

(’26) 13 Am 1926 Nag 9 (9) : 90 Ind Cas 
51, Mahadeo v. SHioram. 
t(’41) 28 Am 1941 Pat 577 (583) : 20 Pat 
346 : 192 I. C. 451 (DB), Md. Hanif v. 
KKairat All. 

3. (’01) 24 Mad 421 (426) (DB), Murugesa 

Chetti V. Chinnafhambt Goundan. 
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“EXCHANaB" JDEFINED 


TOPIC INDICATOR 

Family arrangement is not exchange. See Note 4. 

Pre-emption on exchange. See Note 3 and Section 120, Note 2. 

1, Scope of the section. — The Contract Act, 1872, enacted in Chap. 
VII thereof provisions relating to the sale of goods. No provisions 
were enacted as to the exchange of goods. With a view to remedy 
this defect, this chapter on exchanges has been made to include not 
only exchanges of immovable property, but also moveable property. 
While however, an agreement for sale of moveable property will, under 
the provisions of the Contract Act, transfer the title to the property in 
certain circumstances, an agreement for the exchange of immovable 
property will not, under this section, transfer the title in the property. 
There must be an actual transfer of ownership. “We would define 
‘exchange’ ”, said the Law Commissioners in their Report of 1879, “not 
as an agreement, but as the fulfilment of an agreement by mutual trans- 
fer of dominion.” 

The definition of exchange given in this section has been founded 
on the provision contained in the New York Civil Code.^ 

2. Distinction between sale and exchange. — A sale is a transfer of 
ownership of property (not being money) for a price,' i.e., a sum of 
money which the transferor sets as the value of the property transfer- 
red.2 In other words, a sale may be said to be a mutual transfer of 
ownership of one thing for the ownership of another, one of such things 
being the price of the other. An exchange, as defined in this section, 
is similar to a sale in so far as it is also a mutual transfer of ownership 
of one thing for the ownership of another, but it differs from a sale in 
that neither of the things transferred is the price of the other . =2 

Illustrations 

(1) A transfers house a: to B and B, in consideration thereof trans- 
fers field y to A. Neither field y nor house x can be said to be 
the price of the other. The transaction is an exchange. See 
the undermentioned cases.^ 


Section 118 — Note 1 

1. See Statement of Objects and Reasons, 
dated 10th May 1877, printed on p. 64 
( 66 ). 

Section 118— Note 2 

1. Section 77 of the Contract Act, defines 
sale as “an exchange of property for a 
price”; Section 4 of the Sale of Goods 
Act, 1930, defines a contract of sale of 
goods as a contract “whereby the seller 
transfers or agrees to transfer the pro- 
perty in goods to the buyer for a price”; 
Section 54 of the Transfer of Property 
Act defines sale as the transfer of owner- 
ship for a price paid or promised or part 
paid and part promised. 

2. Webster, DtcftoiMirv. 

See also Section 2 (10) of the Sale of 
Goods Act, 1930, defining the word 
“price” as the money consideration for 
a sale of goods. 

See also Bonvier, Law Dictionary, where 
“price” is defined as consisting of money 
to be paid down or at a future time. 

t(’22) 9 AIR 1922 Mad 311 (312, 313) : 45 
Mad 612 : 68 Ind Cas 687 (FB), Madam 


Pillai V. Badrakali Amtnal. (Overruling 
AIR 1914 Mad 489 : 37 Mad 483 where it 
was held that “price” will cover anything 
which the vendor accepts as tant^ount 
to payment.) 

(’01) 25 Bom 696 (698) : 3 Bom L R 384 
(SB), Satnaratmal Uttamchand v. Govind. 
(Price is money paid or promised.) 

(’37) 24 AIR 1937 All 665 (667) : 171 Ind 
Cas 577 (DB), Randhir Singh v. Randhir 

(’86) 9 Mad 141 (142) : 1 Weir 645 (DB), 
Queen Empress v. Appavu. (Payment of 
wages in liquor is not a ‘sale’ of liquor.) 

(’10) 34 Bom 287 (290) : 5 Ind Cas 599 (600) 
(DB), Madhavrao Moreshioar v. Koshtbat 
Dattubhai. 

Also see S. 54, Note 12 and S. 105, Note 58. 

3. (’24) 11 AIR 1924 All 390 (391) : 46 All 
359 : 79 Ind Cas 495 (DB), Samar Boba- 
dur V. Jit Lai. 

4. (’03) 30 Cal 921 (922) : 7 Cal W N 704 
(DB), Kedar Nath v. Emperor. (Where 
A, a muktyar gave an eight anna court- 
fee stamp to B his client, and was going 
to have another eight anna stamp from 
B in exchange — Held, it was not a sale of 
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(2) A gives B one hundred-rupee currency note and B gives one 
hundred rupees in coins in return. In this case also neither 
of the things transferred can be said to be the price of the 
other.® For the word price, which the vendor can charge at 
his pleasure for his property which is capable of fluctuations 
according to the rise and fall of the market, cannot be applied 
to the change of one form of money into another form of money, 
both forms being legal tender. The transaction is therefore an 

(3) A transfers field a; to B in consideration of B paying Rs. 1,000 
to A. This is a sale as the amount of Rs. 1,000 is the price of 
field X. 

The distinction between a transfer by way of sale and a transfer by 
way of exchange thus lies in the nature of the consideration for such 
transfer.® If the consideration is the price of the property transferred 
it is a sale. But if it is property (not being price) then it is an exchange. 

In all other respects an exchange is akin to a sale."^ 

Where the transaction otherwise amounts to an exchange, the fact 
that one of the parties to the transaction to sell the land which he takes 
in exchange after the exchange or that has contracted to do so before 
the exchange takes place does not affect the real nature of the trans- 
action.® 


3. Transfer of property partly for money and partly for other property 
— Nature of. — ^Where the consideration for a transfer of property is partly 
money and partly other property, and it is not possible to divide the 
transaction into separate transactions of sale and exchange, the quest- 
ion has arisen, especially in cases of pre-emption, whether the trans- 
action is to be treated as a sale or an exchange, inasmuch as there is 
generally a right of pre-emption only where the transaction is a sale 
though, if there is a custom to that effect, pre-emption is allowed even 
in cases of exchange.^® In the undermentioned case,® it has been 


stamp.) 

(’01) 25 Bom 696 (698) : 3 Bom L R 384 
(SB), Samaratmal Uttamchand v. Govind. 
(Transfer of cotton for cotton seeds is an 
exchange.) 

5. (’78) 3 Cal 379 (382) : 1 Cal L R 339 
(DB), Empress v. Jogessur Mocki. 

6. (’38) 25 AIR 1938 All 229 (230, 231) : 
175 Ind Cas 618 (DB), Ram Badan. Lai v. 
Kunwar Singh. 

(’20) 7 AIR 1920 Oudh 182 (183) : 60 Ind 
Cas 725, Riazat Husain v. AU Bandi. 

7. (’23) 10 AIR 1923 Lah 456 (457) : 73 
Ind Cas 709, KuTtdon Lol v. Anund Samp. 
(The provisions of Ss. 118, 119 and 120 
show that the Legislature has put an ex- 
change on the same footing with a sale 
in almost every respect.) 

8. (’44) 31 AIR 1944 Pesh 15 (16) : 212 
Ind Cas 306, Fazal Mohd. v. Ghulom 
Haidar. (Transaction is not sole and no 
question of pre-emption arises. AIR 1919 
Lah 127 : 1918 Pun Re No. 104 dissented 
from.) 

Section 118 — ^Note 3 

1. (’24) 11 AIR 1924 All 390 (391) : 46 All 


359 : 79 Ind Cas 495 (DB), Samar Baha- 
dur V. Jit Lai. (No right in case of ex- 
change.) _ „ 

(’15) 2 AIR 1915 Oudh 149 (151) : 18 Oudh 
Cas 109 ; 30 Ind Cas 232 (DB), Lachh- 
man Prasad v. Fida (Ri^t of 

equity of redemption over property 
transferred for proprietary righte over 
another property — Transaction is not 
sale — No right of pre-emption.) 
la. *(’85) 7 All 626 (630, 631, 632) : 1885 All 
W N 183 (FB), Niamat Ali v. Asmaf Biot. 
(’66) 1 Agra H C R 144 (146) (DB), Sewa 
Ram V. Rtsol Chowdhry. 

(’07) 4 All L Jotir 756 (758), Bhagwan Singh 
V. Kharag Singh. 

(’09) 31 All 539 (541) : 3 Ind Cas 903 (904) 
(DB), Daryao Singh v. Jahan Singh. 

[See also (’17) 4 AIR 1917 All 302 (303) : 
38 Ind Cas 157 (158) (DB), Bhagwan 

Singh v. Rajioanfa Kunioar. (Wajib-\il- 
arz providing right of pre-emption 
in case of absolute sale or mortgage by 
conditional sale— Held, pre-emption can- 
not be allowed on an exchange.)] 

2. (’47) 1947 All. L. Jour 592 (592) Tejwant 
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held that the transaction would be an exchange and not a sale for the 
purposes of pre-emption and that this would be so even if the purpose 
of adding the non-pecuniary portion of the consideration is to defeat 
the right of pre-emption. According to the Lahore High Court, on the 
other hand, a permanent transfer of property for a sum of money plus 
something that is not money, does not, merely because of such addi- 
tion, cease to be a sale.^ The question must be decided by looking 
at the substance of the transaction. A transfer which is m sub- 
stance a sale cannot, according to that Court, be converted into an 
exchange by the mere addition of a non-pecuniary consideration to 
the prife, so as to defeat the right of pre-emption. If the value of the 
non-pecuniary consideration forms only a negligible Portion of the 
tri^consid^ation. the transaction would be a sale.- f the parties 
in substance, intended to make an exchange of piopertie^ the mere 
fact that a small sum of money was paid by one to the other by w y 
of adjusting the values, would not alter the nature of the transaction 
as an^ exchange.® In the undermentioned case® whe^ a house worth 
really Rs. 1,500 was transferred for land worth Rs. 500 and cash 
Rs. 500, the transaction was held to be an exchange. 


4. Mutual transfer of ownership necessary. — A transaction A and 
B is not an exchange unless: — 

(1) there is a transfer of oionership by A to B, and 

(2) there is a transfer of ownership by B to A.’ 

Where a transaction does not constitute a transfer of propertg at all 
it cannot be an exchange. Thus, a transaction which is a family 


Singh v. Ranvir Singh. 

[No hard and fast rule can be laid down as 
to when two transactions would amount 
to a sale or an exchange. The true test is 
furnished by the state of affairs on the 
date of the transactions. Where A sells 
his property to B for Rs. 2000 and on the 
same date B sells his property to A for 
Rs. 4000, which consists of Rs. 2000 for 
A’s property, Rs. 1400 in satisfaction of a 
decree against B by A"s mother and only 
Rs. 600 in cash, in the event of defect of 
title or loss of properly A was to receive 
Rs. 2000 and not his property from B, it 
was held that the transaction was an ex- 
change with a potentiality for sale only 
in certain contingencies.] 

(’38) 25 AIR 1938 All 229 (231) : 175 Ind 
Cas 618 (DB), Ram Badan Lai v. Kvn- 
war Singh. (Rupees 6500 cash plus trans- 
fer of grove land.) 

(’37) 24 AIR 1937 AU 665 (667) : 171 Ind 
Cas 577 (DB), RondHir Singh v. Randhir 

Singh. , , 

('80) 17 AIR 1930 All 426 (427) : 124 Ind 
Cas 557 (DB), Fateh Singh v. Pritht 

Singh. 

<'07) 8 Nag L R 138 (139, 140), Bapu v. 


WoTuti. . 

(Prlndples of the section were applied to a 
CAM from BoTftr though the Act was not 
then extended to Berar.) 


’28) 15 AIR 1928 All 204 (205) r 114 Ind 
Cas 43 (DB), Rajjo v. Lajja. (Property 
transferred for some cash plus charge 
against other property for maintenance.) 
*(’93) 1893 Pun Re No. 29, page 154 
(157, 158) (DB), Gul Mahomed v. Khan 
Ahmed. (Per Plowden, J.) 

(’36) 23 AIR 1936 Lah 234 (234) : 162 
Ind Cas 913, Nihalu v. Bhagwana. (Sale 
of an “ahat” for Rs. 900 plus a bigha of 
land worth Rs. 300 — Held, a sale.) 

34) 21 AIR 1934 Lah 823 (824) : 154 Ind 
Cas 643, Allah Ditta v. Haji. (Land wotth 
Rs. 300 transferred for Rs. 140 due on 
account plus Rs. 142 cash plus land 
worth Rs. 18 only— Held, a sale,) 

15) 2 AIR 1915 Lah 218 (220) ; 1915 Pun 
Re No. 82 : 31 Ind Cas 221 (DB), Gul 
Muhammad v. Tota Ram. (Rs. 3900 cash 
and land worth Rs. 1100 — Not a sale.) 

(’13) 19 Ind Cas 301 (302) (Lah), Qazt 
'v. Sharja. (1900) 1900 Pun Re No. 97 pap 
391 (392) : 1901 Pun L R No. 16, Nathu 
Mai v. Har Dial. 

(’25) 12 AIR 1925 Lah 326 (a27) : 86 
Ind Cas 266, Ismail Shah v. Saleh Maho- 
med. _ 

Section 118 — Note 4 
(’07) 11 Cal W N 342 (344) (DB). Dina 
Nath V. MaUmala Dassya. 

”20) 7 AIR 1920 Oudh 182 (183) : 60 Ind 
Cas 725. Riazat Hussain v. Ali Bandi. 
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arrangement is not an exchange.^ As seen in Note 4 on S. 5 such 
arrangements are merely acknowledgments of pre-existing titles and 
do not involve any transfer of property from one person to another. 
Where A allowed B to cultivate his occupancy holding x and B allowed 
A to cultivate his occupancy holding y each finding the land of the 
other more conveniently situated than his own but the record remained 
unchanged and each paid rent for the land he cultivated in the name 
of the other, it was held that there was no transfer of ownership, by 
the one to the other and that the transaction was not an exchange.^ 

Where there is a transfer of ownership by one of the parties only, 
and not by the other the transaction is not an exchange, as there 
is no mutual transfer of ownership. Thus, where A and B hold decrees 
against each other and settle their claims by a document under which 
A transfers a property to B, and B merely gives up his claim against 
A under his decree, there is no mutual transfer of ownership and the 
transaction is not an exchange.-^ Similarly, where A surrenders his 
lease-hold interest to his landlord in consideration of another lease given 
by the latter of other property, there is no mutual transfer of ownership, 
inasmuch as a surrender is merely acceleration of the reversion and 
not a transfer of any interest.® So also, where a husband transfers 
land to his wife for use by her during her life-time, and he gives up her 
right to future maintenance.® 


5. Partition is not exchange. — As seen in Note 4 on S. 5, a partition 

of undivided property between cosharers or co-owners operates as a 
“transfer of property” within the meaning of this Act. Each sharer 
gives up in favour of the others his interests in the portions of the 
undivided property other than that which falls to his share. In this 
sense it may be said that a partition operates as a mutual transfer of 
property. But a partition is nevertheless not an “exchange” within 
the meaning of the section.’ The reason for this view has been given 
by Ameer Ali, J., in Gyannessa v. Moharakannessa'*^ as follows: 

“Section 118. . . .is not applicable to cases where some of the 
co-owners possessing an undivided share in several properties take 
by arrangement a specific property in lieu of their shares in all. 
Section 118, as its language shows, refers to cases where two per- 
sons owning two specific properties transfer or convey their res- 
pective ownership one to the other”. 


2. (’28) 15 AIR 1928 All 641 (643) : 51 
All 79 : 116 Ind Cas 861 (FB), Ramgopal 
V. Tulsi Ram. 

3. (’23) 10 AIR 1923 Nag 144 (144, 145) : 
83 Ind Cas 946, Chimna Patil v. Indraraj 
Singh. 

4. (’07) 11 Cal W N 342 (344) (DB), Dina 
Nath V. Matimala Dassya. 

5. (1900) 6 Cal W N 905 (910, 911) (DB), 
Waliul Hasson v. Gopal Sarun. 

6. (’49) 36 AIR 1949 All 204 (205) (DB), 
Md. Shujaat Walikhan v. Mt. Salim 
Jahan. 

[Transfer of share in villages in" favour 
of wife in lieu of kharch^i-pandan — Held 
it was not possible for the vendee to 
transfer ownership of her kharch-i- 


pandan which in the nature of personal 
allowance — ^There- was no mutuality 
about the transaction.] 

(’22) 9 AIR 1922 Mad 311 (313) : 45 Mad 
612 : 68 Ind Cas 687 (FB), Madam Pillai 
V. Badrakali Ammal. 

Section 118 — Note 5 

1. t(’98) 25 Cal 210 (215) : 2 Cal W N 91 
(DB), Gyannessa v. Mohardkannessa. 

(’09) 3 Ind Cas 247 (250) (DB) (Cal), 
Satya Kumar v. Satya Kirpal. 

(’15) 2 AIR 1915 Mad 103 (104) : 43 Mad 
849 : 26 I.C. 455 (DB), Alamelu Ammal 
V. Balu Ammal. 

2. (’98) 25 Cal 210 (215) : 2 Cal W N 91 
(DB). 
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The reason so given does not, it is submitted, express the principle cor- 
rectly. In the under-mentioned case^ where A and B were co-owners 
of property x, and B was the sole owner of property y, and B trans- 
ferred to A property y in consideration for A giving up his rights in 
property x in favour of B, it was held by the same High Court that the 
transaction was an exchange. Though B in the case was the owner of 
the specific property y, A was not the owner of the property x and 
under the section as interpreted in Gyannessa's Cass'* the transaction 
would not be an exchange. 

The true reason seems to be that the transaction contemplated by 
the section is a mutual transfer brought about in pursuance of an agree- 
ment between the parties^ and a partition is not such a transaction. 
The right to partition is a legal incident of undivided property and the 
effect of the definition and specification of the shares in pursuance of 
that right operates as a mutual transfer between the parties. The 
mutual transfer of property in such cases is brought about as a con- 
sequence of the definition and specification of shares which is a legal 
incident of undivided property, and not as a consequence of an agree- 
ment to transfer property. 

Where, under a compromise decree, co-owners of undivided pro- 
perty took specific portions therein in lieu of their undivided interest 
in the whole property, it was held by the Patna High Court that the 
compromise did not amount to any transfer of property at all and was 
therefore not an exchange.® Their Lordships purported to follow the 
decision in Gyannessa’s case referred to above, though, actually, in that 
case, it was held that a partition was not an exchange, noHvithstanding 
it was a transfer of property. 


6. Two sale deeds, if may constitute exchange. — The fact that two 
deeds, one by A in favour of B and the other by B in favour of A, are 
described as sale deeds, is not conclusive on the question whether they 
are really sale deeds or constitute an exchange. The question must be 
decided having regard to all the circumstances of the case.^ Where 
the deeds form part of the same transaction, and no cash consideration 
passes between the parties, the deeds really constitute only a mutual 
transfer of ownership of one property for another, and therefore con- 
stitute only an exchange.^ The fact that the value of the properties 
mutually transferred were fixed by the parties does not necessarily 
make the transaction mutual sales of property, for exchanges of pro- 
perties are made always only having regard to their value.® It has 
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been held by the High Court of Allahabad, that S 92 of the Evidence 
Act does not, in view of the decision of their Lordships of the 
Council in Hanij-un-nissa v. Faiz-un^nissa,^ preclude the admissibiUty 
of extrinsic evidence to show that two documents purportmg to be 
separate sale deeds are in reality part and ^ 
action.® A contrary view has been held by the High 
in the undermentioned case.® It is submitted that the Allahabad view 

is correct* 

7. “ Ownership of one thing for the ownership of another.” — A thing 

is not necessarily “property.” Things which are res nullius not 

nroperty. It is only a thing which is the subject of ownership hy a 
person that is, in law, “property”. The words “ownership of a thing 
in the section are merely equivalent to “property.” But the expres- 
sion “ownership of a thing” is used instead of the word property ^^ m 
view of the words “neither thing or both things being money only, it 
would be an inappropriate use of words to say “neither property or 
both properties being money only.” 

The word “thing” includes both tangible and intangible things. 
Thus, the transfer of a proprietary interest in certain land for the 
equity of redemption in respect of another land is an “exchange within 
the meaning of this section.^ So is the transfer of a debt in conside- 
ration of the transfer of the equity of redemption in certain property. 

So also is the transfer of a right to enforce a charge for maintenance for 
the transfer of ownership of the property.® A right to sue or to take 
proceedings cannot be the subject of ownership and cannot be transfer- 
red. A transfer of property in consideration of the transferee tor- 
bearing to sue to set aside a certain sale is not a mutual transfer of pro- 
perty and is therefore not an exchange.^ 

8. “ Both things being money only.” — See Note 2. 

9. Mode of effecting exchange. — The second paragraph of the section 

provides that an exchange of property can be made in the same 
ner as a sale of such property. Thus, where the property is 
as defined in the Sale of Goods Act, 1930, an exchange can be eff^ted 
in the same manner as a sale of goods under that Act, namely, ^y a 
contract for the exchange of the goods. Such a contract made 

in writing, or by word of mouth or partly in writing and partly by 
word of mouth or may be implied from the conduct of the parties. 

Where the property sought to be transferred in completion 
exchange is immovable property, the formalities nec^sary to 
observed under s. 54 for a sale of such property 
observed. Otherwise no title will pass to the transferee under 
transfer. The use of the word “onl y” in the section excludes the possi- 

Section 118 — ^Note 7 

1, (’15) 2 AIR 1915 Oudh 149 (150) : 18 
Oudh Cas 109 : 30 Ind Cas 232 (DB), 
hachhman Prasad v. Fida Husain. 

2 (’14) 1 AIR 1914 Mad 489 (492) : 37 

Mad 423 : 15 Ind Cas 343 (DB), Ariya- 
puthira Padayachi v. MutHuJeumara- 
sawmy, 

3. (’28) 15 AIR 1928 All 204 (205) : 114 
Ind Cas 43 (DB), Rajjo v. hajja. 

4. (’31) 18 AIR 1931 Mad 140 (143) : 54 
Mad 163 : 135 Ind Cas 17 (DB),; Venfcata 
Jagannatha v. Venkata Kuwara. 


of 

be 

be 

the 


4. (’ll) 33 All 340 (341) : 38 Ind App 85 : 
11 Ind Cas 398 (399) (PC). 

5. (’27) 14 A I R 1927 All 696 (697) : 50 
All 59 : 103 Ind Cas 399 (DB), Kishen 
Lai V. Ram Lai. 

[See also (’29) 16 A I R 1929 All 63 (64) : 
113 Ind Cas 753, Gopi Ram v. Durjan. 
(On the completion of the transaction of 
exchange, right to property becomes 
vested in the parties.)] 

6. (’06) 8 Bom L R 283 (287) (DB), Han- 
mant v. Cohind. (Case before Transfer 
of Property Act applied' to Bombay.) 


“ EXCHANGE DEFINED 


[S 118 N 9-10] 1021 


bility of title being acquired to immovable property within the statu- 
toi'y period by any other process than that laid down in the section.* 
Thus, in the case of tangible immovable property of the value of one 
hundred rupees and upwards, or in the case of a reversion or other 
intangible thing, the transfer by way of exchange can be made only 
by a registered instrument.® And in the case of tangible immovable 
property of a value less than one hundred rupees, a transfer by way of 
exchange can be made either by a registered instrument or by delivery 
of the property.3 Under the old rule of Hindu law, a transfer of pro- 
perty need not be in writing.-^ The Act has, in this respect, abrogated 
the said rule. 

An exchange may be effected by a single instrument. It is not 
necessary that there should be two separate deeds of transfer of pro- 
perty.® Where, however, two separate documents are executed, each 
party acquires a good title as soon as the particular document in his 
favour is executed and, where necessary, registered. Thus, if A and 
B agree to execute separate sale deeds by way of exchange, title will 
pass to B as soon as A has duly executed his deed in favour of B, not- 
withstanding that B has not executed a similar deed in favour of A.® 

A deed which simply recities a transaction of exchange that has 
already taken place and provides for a penalty for failure to carry out 
the arrangement as agreed, is not itself a deed of exchange required to 
be executed in the manner provided for by this section. 

10, Remedy of parties to exchange. — On the completion, by mutual 
transfer, of the transaction of exchange, the right to the properties 
respectively transferred, becomes vested in the parties to whom they 
have been transferred, and the party who has failed to obtain possession 
must sue for possession of the property and not for the specific perform- 
ance of a contract, for a completed transaction of exchange is an 
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executed contract and. not an executoTy one.^ 

Where A one of the parties to a contract of exchange, has 
performed his’ part of the contract by executing a transfer of his pro- 
perty to B, the other party, but the latter has not done his part of the 
contract by executing a transfer of his property. to A, As remedy is 
only to sue B for the specific performance of the contract or for damages 
for breach of the contract. He cannot sue B for recovery of possession 
of the property transferred to B.® 

Where neither party has performed his part of the contract by 
executing a transfer of his property in favour of the other, it is open to 
either of them to sue for the specific performance of the contract. But 
they are not obliged to sue for specific performance, and if one of the 
parties has been deprived of possession of his property by the other, 
the former is entitled to sue for a declaration of title to and for posses- 
sion of the property .3 


•‘ 119 . If any party to an exchange or any person claiming through 

or under such party is by reason of any defect in the 
Richt of party deprived of g£ £]|g Other party deprived of the thing or any 

„.i„g received in exch„„»e. reccivcd by him in exchange, then, 

unless a contrary intention appears from the terms of the exchange, such 
other party is liable to him or any person claiming through or under him 
for loss caused thereby, or at the option of the person so deprived, for the 
return of the thing transferred, if still in the possession of such other party 
or his legal representative or a transferee from him without consideration. 


a. This section was substittited for the original section by Section 59 of tl^ Transfer 
of Property (Amendment) Act, 1929 (XX of 1929). For the text of the original 

section, see Note 1. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Is by reason of any defect in the , title 

of the other party deprived of the 
thing.” 

4. Defect in title does not ipso facto render 

completed exchange inoperative. 

5. Party deprived of the thing obtained in 

exchange — Nature of remedy. 


6. Party failing to get possession of pro- 

perty exdianged — Nature of remedy. 

7. Exchange void— Property transferred, if 

can be got back. 

8. A contrary intention appearing from the 

terms of the exchange. 

9. Limitation for enforcement of remedy. 

10. Retrospective operation of new section. 


TOPIC INDICATOR 


Consequence of defective title. See Notes Note 10. . . x 

4 and 5. Rule provided by the section is subject to 

Measure of compensation. See Note 5. express contract. See Note 8. 

Right against hona fide transferee. See Undertaking as to title. See Note 


1. Legislative changes. — The old section ran as follows. 

“In the absence of a contract to the contrary, the party deprived 
of the thing or part thereof he has received in exchange, by re^on 
of any defect in the title of the other party, is entitled at his option 
to compensation or to the return of the thing transferred by him. 
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The provision was defective in several respects. It related to the rights 
of a party deprived of the thing received in exchange, but did not provide 
for the rights of transferees from such party. Nor did it state whether 
the right could be exercised by the heirs of the party. It did not expressly 
state whether a return of the thing could be claimed by a party to the 
exchange against a transferee from the other party to the exchange. It 
gave a right to a party to a return of the thing transferred by him, but 
obviously the thing could not.be returned unless the other party was in 
possession of it. The new section has now been framed so as to remove 

these defects.^ 

2. Scope of the section. — Under the old Common Law of England, 
there was implied in every exchange both a condition and a warranty as 
to title. The breach of the condition as to title gave a right of re-entry on 
the thing exchanged, and the breach of the warranty gave rise to a 
to compensation for the damages sustained. ^ Further, the use oi the 
word “give” or the word “grant” in any deed implied a covenant for title. 
By the Real Property Act, 1845,® it was provided that “an exchange or 
a partition of any tenements or hereditaments, made by deed executed 
after the 1st day of October 1845 shall not imply any condition m law; 
and the word ‘give’ or the word ‘grant’ in a deed, executed after the same 
day shall not imply any covenant in law, in respect of any tenements or 
hereditaments, except so far as the word ‘give’ or the word ‘grant may, 
by force of any Act of Parliament, imply a covenant.” The Law of Pro- 
perty Act, 1925 (15 Geo. V, Ch. 20), has re-enacted the above provision 
in a wider form, so as to include all conveyances of land.^ 

So far as sales of immovable property are concerned, the law in this 
country does not differ from the English law. No conditions are implied 
in a sale, and S. 55, sub-s. (2) provides for statutory covenants of title 
somewhat similar to those provided for by S. 76 of the Law of Property 
Act, 1925, in England. So far, however, as exchanges are concerned, this 
section has adopted the old English Common Law rule and implies both 
a condition and a warranty of title, the one giving rise to a right of 
re-entry on the thing exchanged and the other giving rise to compensation 

for damages sustained.^ 

A sale of movable property in this country as well as in England, 
implies, both a condition and a loarranty as to title.® 

This section is not applicable to the Punjab as the Transfer of Property 
Act has not been extended to it. But the principles of this section have 
been applied to cases arising in that Province.® 

3. “ Is by reason of any defect in the title of the other party deprived 
of the thing.”— The deprivation contemplated by the section is an evic- 
tion by a title paramount. 
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It has been held in the undermentioned case^ by the Lahore High 
Court that the deprivation must be a complete and permanent dispos- 
session of the thing. Where, therefore, A and B exchanged certain pro- 
perties, and the property got by A was entered upon by a mortgagee from 
B’s brother under a mortgage given before the date of exchange, it was 
held that A’s dispossession was not complete and permanent, that A was 
still owner of the property and that the section had therefore no applica- 
tion. 

4. Defect in title does not ipso facto render completed exchange 
inoperative. — The mere fact that there is a defect in the title of one of 
the parties to the exchange, does not render a completed exchange in- 
operative. If the other party is deprived of the property by reason of 
such defect, he would have the remedy provided for by this section, 
namely, to the return of the thing transferred by him or to compensation, 
but until such deprivation the exchange remains valid. ^ Where the 
manager of a joint Hindu family exchanged family property with a third 
person, it was held that, assuming that the manager was not authorised 
to make the exchange by reason of its not being advantageous to the 
family, the exchange could not be considered to be inoperative as long 
as the transaction was not challenged by other members of the family.^ 

Where the title of a party to an exchange is initially defective, but 
subsequent to the exchange, such party acquires a full title to the pro- 
perty, the other party is, by virtue of S. 53, entitled to the benefit of 
such acquisition.^ 

5. Parly deprived of the thing obtained .in exchange — Nature of 
remedy. — The party deprived of the thing obtained by him in exchange, 
by reason of the defect of title to the other party, is entitled to two reme- 
dies in the alternative: 

(a) Co7npensation from the other party for the loss caused by the 

deprivation of the property. 

(b) Retuim of the thing transferred by him, if it is still in the pos- 

session of the other party or his legal representative or a 
transferee from him without consideration. 


(A) Compensation. 

The amount of compensation would ordinarily be the value of the 
property of which the party was deprived. If the property has been valued . 
in the deed of exchange itself, such value would furnish a basis for fixing 
the amount of compensation.’ 

(B) Return of the thing. 

The right to a return of the thing transferred by way of exchange 
implies a cancellation of the bargain, so as to place the parties in the 
position they were before the transaction. Where a party is deprived of 
a portion of the property got by him, he must, if he wishes to obtain 
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return of the thing transferred by him^ give up the portion of the thing 
got by him of which he was not deprived. He cannot retain such portion 
and ask for other property equivalent to the portion lost, for he cannot 
in siich a case be said to have cancelled the bargain. If he retains such 
portion, his only remedy is to claim compensation for the foss of the 
other portion. 2 

Where the guardian of a minor exchanges his property for another, 
and he is subsequently deprived of the property got by him, the remedy 
of the minor is not to set aside the alienation, but to claim under this 
section that the thing transferred by the guardian should be returned to 
him or that he should be compensated for the loss.^ 

6. Party failing to get possession of property exchanged — Nature of 
remedy. — Where a transaction of exchange is completed, the right to the 
property exchanged becomes vested in the party to whom it has been 
transferred. His remedy, if the other fails to give him possession thereof, 
is to sue for possession on the basis of his title. He cannot sue for the 
specific performance of a contract, as, after a completed exchange, there 
is no executory contract of which specific performance can be ordered.’ 

7. Exchange void — Property, transferred, if can be got back. — Where 
properties have been mutually transferred by parties by way of exchange, 
and the exchange is for some reason void, either of them can ordinarily 
recover from the other the property transferred by him. But where the 
exchange is void as being prohibited by law, the parties are in pari delicto 
and the Court will help neither party in getting back his property from 
the other, the maxim applicable in such a case being “i?t pari delicto 
potior est conditio possidentis'' (in equal fault the condition of the pos- 
sessor is more favourable.)’ 

8. A contrary intention appearing from the terms of the exchange.-^ 
The condition and warranty as to title is by virtue of this section implied 
in an exchange only where no contrary intention has been expressed in 
the terms of the exchange. In fact, the general rule regarding covenants 
in law is that they are intended to be operative only when the parties 
themselves have omitted to enter into any contract respecting the matters 
to which such covenants relate. The moment such a contract is entered 
into by the parties, the covenants in law cease to have any effect, even 
though the contract between the parties expressly provides only for some 
of the matters covered by the covenants in law and is silent as to the 
rest.’ The principle that “an express covenant will do away the effects 
of all implied ones’’^ applies in such a case and the contract alone will 
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regulate and govern the liabilities of the parties ^ In As^din v. Austin^ 
Lord Denman observed: 

“Where parties have entered into written engagements with ^ex- 
pressed stipulations, it is manifestly not desirable to extend them 
by any implications; the presumption is that, having expressed some, 
they have expressed all conditions by which they intend to be bound 

under that instrument It is one thing for the Court to effectuate 

the intention of the parties to the extent to which they may have, 
even imperfectly, expressed themselves, and another to add to the 
instrument all such covenants as, upon a full consideration, the Court 
may deem fitting for completing the intentions of the parties, but 
which they, either purposely or unintentionally, have omitted. The 
former is but the application of a rule of construction to that which 
is written, the latter adds to the obligations by which the parties 
have bound themselves, and is, of course, quite unauthorized, as 
well as liable to great practical injustice in the application.” 


Thus, where in an exchange between X and Y, Y executed a security 
bond in favour of X binding himself to pay an amount not exceeding 
Rs. 4014-8-6 at the rate of Re. 1-4-0 per kuli for the land that might go 
out of X’s possession, and X, being deprived of the land transferred to him, 
sued Y to recover his own land, it was held that the express terms of the 
above security bond superseded the rights of the parties under this section 
and hence X was not entitled to claim the return of the land given by 
him.® 

The intention to abrogate the statutory implied covenant must, how- 
ever, be clear and unambiguous. Where a clause in a deed of exchange 
was to the effect that “neither party would have any claim against the 
other contrary to the terms of the exchange,” it was held that the clause 
did not amount to a clear expression of a contrary intention and did not 
take away the warranty implied by the section.® 


9. Limitation for enforcement of remedy. — As has been seen in 
Note 2, this section implies a condition and a warranty as to title. A suit 
for a return of the thing exchanged can only be based on a breach of the 
condition as to title implied in the exchange, and will consequently be 
governed by Art. 143 of the Limitation Act.’ A suit for compe^ation for 
the loss suffered by the deprivation of the thing exchanged is re^ly a 
suit on a contract to indemnify and is governed by Art. 83 of the 
tion Act, or, where the exchange is by a registered document, by Art. 116 

read with Art. 83 of that Act.® 

Where there is an express contract in the deed of exchange between 
A and B that each should make good to the other any loss that may be 


3. (’98) 21 Mad 69 (73) : 7 Mad L Jo\ir 
319 (DB), Suhramania Ayyar v. iSami- 
natha Ayyar. 

4. (1844) 114 ER 1402 (1407) : 5 Q B (N S) 
671. 

iSee (’80) 2 Mad 239 (262) : 7 Ind App 83 
(PC), Marcar v. Sigg.l 

5. (’98) 21 Mad 69 (73) : 7 Mad L Jour 
319 (DB), Svbramania Ayyar v. Sami- 
natha Ayyar. 

6. (’17) 4 AIR 1917 Lah 164 (165) : 1917 
Pun Re No. 51 : 41 Ind Cas 248 (DB), 
Salahat v. Abdul Rahman. 


Section U9— Note 9 
t(’07) 30 Mad 316 (319) : 17 Mad L Jour 
149 (DB), Rajayopalan v. Somasundara 
Thamhiran. (In AIR 1920 Mad 6M, 
this case is treated as overruled in A I R 
1918 P C 151 : 46 Ind App 52 : 46 Cal 
670 (P C) on a different point.) 

>0) 7 AIR 1920 Mad 812 (812) : 42 Mad 
690 : 51 Ind Cas 939 (DB). Srinivasa 
Ayyangar v. Kottappafclci John^ 

(’08) 31 Mad 452 (453) : 41 I.C. 1121 
(1121)* (DB), Sriniwoso Raghava v. Ron- 
goatoatni Aiyangar. 
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sustained by the other, by giving him other property of equal value, 
a suit by A, on being deprived of his property, against B for compelling 
the latter to give him other property in performance of the contract is one 
for the speci^c performance of a contract and will be governed by Art. 113 
of the Limitation Act.^ 

10. Retrospective operation of new section. — This section is not 
retrospective in its operation. It does not affect the terms and incidents 
of any exchange made or effected before the 1st April 1930 or any right, 
title, or obligation or liability acquired, created or incurred before such 
date.' Where the exchange was effected before 1st April 1930, but the 
deprivation of the thing exchanged by a party took place after 1st April 
1930, the section that would govern the rights of parties would be the old 
section and not the new.^ 

In cases where the old section applies, it has been held by the Madras 
High Court that the remedy for return of the thing is available even 
against a hona fide purchaser for value from the other party to the ex- 
change, on the ground that the transferee could have no better title than 
his transferor.3 A contrary view has been taken by the Judicial Com- 
missioner’s Court of Nagpur^ and by the High Court of Lahore, s namely 
that even under the old section, the remedy was not available against 
a bona fide purchaser for value. 

So also it has been held in the undermentioned case® that the assignee 
of a party cannot maintain a suit against the other party for the return 
of the thing which his assignor had transferred to the other party, as the 
old S. 119 conferred rights on the party himself and not on the assignee. 


120. Save as otherwise provided in this Chapter, each party has the 
nights aoci uabiitUes of rights and is subject to the liabilities of a seller as to 
parties. that which he gives, and has the rights and is subject 

to the liabilities of a buyer as to that which he takes. 

Synopsis 

1. Principle and scope. 

2. Right of pre-emption on exchange. 

3. Lien for the purchase-money. 

1. Principle and scope. — As has been seen in Note 1 on S. 118, an 
exchange is, except in certain respects, akin to a sale. Each party to an 
exchange can be regarded as a buyer in respect of the thing he receives 
and as a seller in respect of the thing he parts with. It, therefore, naturally 


3. (’99) 9 Mad L Jour 137 (140) (DB), 
Vcera Pillai v. Ponnambala Pillai. 

(’88) 11 All 27 (31) : 1888 All W N 254 
(FB), Han Ttioari v. Raghunath Tiu^ari. 
Section 119 — Note 10 

1. (’40) 27 AIR 1940 Mad 426 (427) : 191 

Ind Cas 23, Chidamhara Thevar v. 

Swaminatha Rao. 

2. (’40) 27 AIR 1940 Mad 426 (427) : 191 

Ind Cas 23, Chidomboro Thevar v. 

Swaminatha Rao. 

3. (’40) 27 AIR 1940 Mad 426 (427) : 191 

Ind Cas 23, Chidambara Thevar v. 

Swaminatha Rao. 

(’20) 7 AIR 1920 Mad 812 (812) : 42 Mad 


690 : 51 Ind Cas 939 (DB), Srinivasa A^y- 
yangar v. Kottappakki Johnsa. 

4. (’34) 21 AIR 1934 Nag 61 (62) : 30 Nag 
L R 208 : 148 Ind Cas 733, Sujatkhan 
V. Nazafali. 

5. (’34) 21 AIR 1934 Lah 934 (935, 936), 
Ganga Singh v. Ragho Ram. 

6. (’49) 36 AIR 1949 Mad 715 (715), Nara- 
yanaswamy v. Muthurethnam. 

IS. 120 cannot be construed to confer on 
an assignee of the “party” within the 
meaning of S. 119 of the Transfer of 
Property Act, rights which S. 119 con- 
ferred on that party.] 
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follows that each party should have the rights and be subject to the 
liabilities of a buyer in respect of the thing he receives and those of a 
seller in respect of the thing he parts with. The present section accord- 
ingly defines the rights and liabilities of each party to an exchange in 
terms of buyer and seller.^ 

Where the subject-matter of the exchange is immovable property, 
the rights and liabilities of the parties will be governed by S. 55. Where 
the subject-matter of the exchange is moveable property, the rights and 
liabilities of the parties will be governed by Chap. VII of the Contract 
Act (IX of 1872), which is now substituted by the Sale of Goods Act 
(III of 1930). 

The rights and liabilities of the buyer and the seller under S. 55 are 
subject to contracts to the contrary, and the rights and liabilities of the 
buyer and seller under the Sale of Goods Act are subject not only to 
express contracts to the contrary but also to the course oj dealing or usage 
to the contrary. (See S. 62 of the Sale of Goods Act.) 

Where, in the city of Tuticorin, there was a custom among cotton 
dealers that dealers delivering cotton to owners of cotton presses with or 
without a special contract were entitled to get in return the same quality 
and weight of duly pressed clean cotton, it was held that so soon as the 
cotton was delivered to the owners of the press, the property in the cotton 
passed to them and that if it was destroyed by fire thereafter, they should 

bear the loss, and should pay to the dealers the price of the cotton deli- 
vered by them. 2 

2. Right of pre-emption on exchange. — It has been seen in Note 3 
on S. 118 that an exchange is not a “sale” and that consequently no right 
of pre-emption can be claimed on the basis that the transaction is a sale. 
But the question arises whether the fact that under this section the lia- 
bility of a party who takes in an exchange is his liability to the other 
in a sale, will enable a third person to claim a right of pre-emption against 
such party. It has been held that it will not.^ The reason is that the rights 
and liabilities of the buyer and seller, referred to in the section are those 
which are enforceable inter se between them and not those which third 
parties may have against the parties to the sale. Consequently, the lia- 
bility of a party who takes in an exchange is his liability to the other 
party to the exchange and not to any third party.^ 

3. Lien for the purchase-money. — Under S. 55, sub-s. (6), clause 
(b) a buyer is entitled to a charge on the property sold, for the amount 
of the purchase-money he has paid to the seller in anticipation of deli- 
very, But in an exchange there cannot arise any question of payment 
of purchase-money and therefore no party can claim under this section 
a charge over other’s property as provided for in S. 55, sub-S. (6), cl. (b).^ 


Section 120 — Note 1 

1. (’23) 10 A I R 1923 Lah 456 (457) : 73 
Ind Cas 709, Kundan Lai v. Anund 
Sarup. (Stamp duty on an exchange is 
same as that on a sale.) 

2. (’88) 11 Mad 459 (468, 469) (DB), VoZ- 
kart Brothers v. Vettivelu Nadan. 

Section 120 — Note 2 

1. t(’24) 11 AIR 1924 All 390 (391) : 46 
All 359 : 79 I.C. 495 (DB), Samar Bahadur 
V. Jit Lai. 


(’37) 24 AIR 1937 AU 665 (667) : 171 Ind 
Cas 577 (DB), Randhir Singh v. RandWr 
Singh. 

2. (’24) 11 AIR 1924 AU 390 (391) : 46 All 
359 : 79 I. C. 495 (DB), Samar Bahadur 
V. Jit Lai. 

Section 120 — Note 3 

1. (’16) 3 AIR 1916 Mad 821 (822) : 38 
Mad 519 : 30 Ind Cas 408 (DB), Chidam- 
bara Chettiar v. Vatdtlinga Padayachi. 
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For the same reason a party to an exchange cannot invoke the prin- 
ciple of S. 55, sub-s. (4), cl. (b) and claim a charge for any money that 
may be due under such exchange.^ 


121 . On an exchange of money, each party thereby warrants the 
Exchange of money. genuincness of the money given by him. 

Synopsis 

1. Scope of the section. 

2. ‘‘Money.’' 

1. Scope of the section. — The general principle is that a person 
cannot convey to another any better title to a thing than he himself has 
to it.’ The principle does not, however, apply to money which is legal 
tender. The mere delivery of money to a person conveys a perfectly 
valid and indefeasible title to it.^ There is, therefore, no question, in an 
exchange of money, of any party being deprived of the thing by reason 
of any defect in the title of the other party, and there is, therefore, no 
scope for the applicability of S. 119 to such a case. 

But a person who gives money as legal tender is, on general princi- 
ples, answerable for the money being really a legal tender as it purports 
to be.3 This is the principle that is found enacted in this section. 

2. “ Money.” — “Money” does not include anything which is not 
legal tender. It includes current coin of the realm and all things which 
are “accustomably transferable in the country in the same manner as 
cash.”’ Badashahi coins of Baroda have not by law been made legal 
tender in British India and are therefore not “money” in British India. ^ 

It has been held in the undermentioned case^ that it is not neces- 
sary in order to constitute a thing “money” that it should be a legal ten- 
der receivable at a value in rupees fixed by law. Where a coin has a 
current value, attaching to it as coin, and not merely by weighing them 
as lumps of gold or silver, it is money. 


2. (’12) 16 Ind Cas 109 (109) (DB) (Mad), 
Krishna Nair v. Kundu JVoir. 

[See also (’37) 24 AIR 1937 All 39 (42) : 
166 Ind Cas 619 : ILR (1937) AU 153 
(DB), Mt. Razina Khatun v. Mt. Ahida 
Khatun. (Provisions of Ss. 120 and 55 
(4) (b) apply to private transfers and 
not to decrees based on award which 
itself contains no charge.)] 

Section 121 — Note 1 

1. See Section 27 of the Sale of Goods 
Act, 1930. 

2. t(’Ol) 25 Bom 702 (70S) : 3 Bom L R 
392 (DB), in re Mathur Irolbhai. 

08^878 Pun Re No. 73, page 235 (237) 
(uB), Jtfathra Das v. Ramanand. (The 
titb ihft bona fide holder for consi- 
deration of a currency note does not 


become defective by reason of a defect 
in the title of a previous holder.) 

(’90) 1890 Pun Re No. 83, page 259 (261) 
(DB), Kanshi Ram v. Secy, oj State. 

ISee also (’78) 3 Cal 379 (382) : 1 Cal L R 
339 (DB), Empress v. Jogessur Mochi. 
(The change of Government currency 
note for money is not sale.)] 

3. (1814) 15 R R 561 (564, 566) : 5 Taunt 
488, Jones v. Ryde. 

Section 121 — Note 2 

1. (’01) 25 Bom 702 (705): 3 Bom L R 

392 (DB), In re Mathur Lalbhai. 

2. (’01) 25 Bom 702 (705, 706) ; 3 Bom* 
L R 392 (DB), In re Mathur Lalbhai. 

3. (’73) 5 N W P H C R 187 (188) (DB). 
Queen v. Kunj Beharee. 
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CHAPTER V IJ. 

OF GIFTS. 

122. is the transfer of certain existing moveable or immove- 

able property made voluntarily and without consi- 
•Giit” dtfn.ed. deration, by one person, called the donor, to another, 

called the donee, and accepted by or on behalf of the donee. 

Such acceptance must he made during the 
Acceptance when to be lifetime o£ the donor and while he is still capable of 

made. . , 

giving. 

If the donee dies before acceptance, the gift is void. 


Synopsis 


1. Scope of the section. 

2. “ Without consideration.” 

2a. Agreement to give. 

3. Competency to give. 

4. Competency to receive. 

5. “ Person.” 

5a. Gift to Hindu idol, etc. 

6. “ Existing moveable or immoveable pro- 

perty.” 

7. “ Accepted by or on behalf of the donee.” 

8. Donor dying before acceptance. 

9. Accepted gift is complete though deed 

is registered later. See Note 6 on 
Section 123. 


10. Donee dying before acceptance. 

11. Advancement. 

12. Gift to a persona designata. 

13. Gift for unlawful objects. 

14. What passes under a gift. 

15. Gift or trust. 

16. Gift or sale. 

17. Gift or will. 

18. Gift is irrevocable. See S. 126. 

19. Muhammadan law. 

20. Hindu law. 


TOPIC INDICATOR 


Acceptance, when to be made. See Notes 
8 and 10. 

Conditional gift. See Note 1. 

Donee, who can be. See Note 3. 

Donor, who can be. See Notes 4 to 5a. 


Gift of actionable claim. See Note 6 and 
S. 123, Note 14. 

Imperfect gift — ^Donor not a trustee for 
donee. See Note 15 and S. 123, Note 13. 
Subject matter of gift. See Note 6. 

What is sufficient acceptance. See Note 7. 


1. Scope of the section. — This section deals with gifts inter 
A gift is a gratuitous transfer of property from one person to a^her. 

It is an act whereby anything is voluntarily yiaV 

possessor to another person, with the full intention that the thi g 

not return to the donor and with the full 

receiver to retain the thing entirely as his own without restoring 
the giver.® The fact that the transaction of gift was 
undue influence does not necessarily mean that it was not “^de vol^_ 
tarily.” ®» But a gift like any other transfer may be made ® 

solutely or conditionally. Where it is made P^^Xhe 

can be recovered back by the donor on breach of the condition. 


Section 122 — Note 1 

1. “Gifts are always gratuitous; Grants 
are upon some consideration or equiva- 
lent”— 2 Blackstonc’s Commentaries 440. 

2. Halsbury, Lows of England, Vol. 15, 
page 399, Para. 791. 

[See also (’29) 16 AIR 1929 P C 77 (80) : 
114 Ind Cas 565 (PC), Hart Ram v. M^an 
Gopal (In a gift the donor divests him- 
self of property which passes away to 

the donee.)] ^ 

2a. (’45) 32 AIR 1945 P C 54 (56) . 72 


Ind App 21 : ILR (1945) Bom 440 : 
(1945) Kar (PC) U5 : 220 Ind Cas 28 
(PC), Ramchandra v. Laxynan. 

3. t(’27) 14 AIR 1927 P C 123 (124, 127) . 
101 Ind Cas 363 (PC), Mohant Ra» v. 

Lachhmino Kunwar. i\ 

(11) 11 Ind Cas 634 (635) (DB) (Cal)» 
Shyama Charan v. Naba Chandra. (Con- 
ditional bequest.) - 

t(’36) 23 AIR 1936 All 197 JOO) : 58 

All 687 : 161 Ind Cas 507 (DB), 
Chandra v. H. D. Sewak Mandal. (i'er- 
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“gift” defined 

mere fact that a donee happens to be a Hindu female cannot lead to an 
inference that the gift is a gift for life and not an absolute gift. Each 
document has to be construed on its own terms.^-* As to the validity 
of conditions against alienation, see S. 10. A gift which is complete and 
absolute at the time it was made cannot, however, be modified by condi- 
tions subsequently added.'^ 

A release of a security in favour of the mortgagor is not a trarisjer of 
property and is not a gift within the meaning of this section.® 

A gift of the income of a certain property without any limitation is 
equivalent to a gift of the property itself.® 

In the undermentioned case,^ a relinquishment by one of the two 
coparceners forming a joint Hindu family, of all his interests in the joint 
immoyable property, was held to amount to a gift. It is doubtful whether 
this view is correct. (See S. 5, Note 4.) 

2. “ Without consideration.” — This is an essential characteristic of 
a gift. The word “consideration” is not defined in this Act, but is defined 
in the Contract Act, 1872. Section 4 provides that the chapters and sec- 
tions of this Act which relate to contracts shall be taken as part of the 
Contract Act. A gift cannot be said to relate to contracts inasmuch as 
there cannot be a contract without consideration. The definition of “con- 
sideration” in the Contract Act will not, therefore, necessarily apply to 
interpret the word “consideration” in this section by virtue of S. 4J Cut 
it has been held that it has the same meaning under this section as it has 
under the Contract Act. Thus, it has been held that a transfer in consi- 
deration of natural love and affection (which is excluded from the defini- 
tion of “consideration” under the Contract Act) is only a gift. So also 
is a transfer in consideration of an expectation of spiritual and moral 
benefit.® But the abandonment of a person’s right to future maintenance 
is a “consideration” within the meaning of the Contract Act and a trans- 
fer for such consideration is not a gift.® 

A transfer purported to be made for a consideration will not be a 
gift by reason merely of the fact that the consideration did not pass or 


formance of conditions rendered Im- 
possible — Gift fails.) 

(’28) 15 AIR 1928 All 699 (702) : 117 Ind 
Cas 351 (DB), Hire Mani v. Anmol 
Singh. (Gift can be made with defea- 
sance clause — Consent of donee is un- 
necessary for the validity of the clause.) 

3a. (’44) 31 AIR 1944 Pat 371 (373) : 23 
Pat 404 : 218 Ind Cas 196 (DB), Hanpoda 
V. Ichhamayee. 

[Nor will that conclusion necessarily follow 
from the fact that no estate of inheritance 
is expressly conferred. Use of word 
‘malik mastakil’ would suggest absolute 

4. (*84)’ 6 All 313 (321) : 11 Ind App 44 
(rc), Ram Sarup v. Bela. 

5. (’26) 13 AIR 1926 Cal 170 (171) : 91 
Ind Cas 757 (DB), Mahim Chandra v. 
Ram Dayal. 

6. (’46) 33 AIR 1946 AU 121 (124) : 221 
Ind Caa 643, Mt Abbosunnisa v. Mt. 


Nisar Fatma. 

[Gift by Pardanashin lady in favour of 
person standing in position of confidence 
to her — Donee to prove donor’s know- 
ledge about nature of transaction and 
independent advice.] 

See Note 12 on S. 8. 

7. (’43) 30 AIR 1943 Sind 177 (181) : ILR 
(1943) Kar 227 : 210 Ind Cas 35 (DB), 
Assudibai Sahijram v. Haribai Vasiidev. 
(It was not a partition — Such relinquish- 
ment should be by a registered instru- 
ment.) 

Section 122 — Note- 2 

1. See Note 3 on S. 4. 

2. (’29) 16 A I R 1929 Pat 591 (592, 593) : 
125 Ind Cas 127 (DB), Debt Saran v. 
Nandalal. 

3. (’22) 9 AIR 1922 Mad 311 (311) : 45 
Mad 612 : 68 Ind Cas 687 (FB), Madam 
Pillai V. Badrakali Ammal. (See the 
Order of Reference.) 
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that it is void. The transfer in such case is void. But a transfer which 
purports to be a sale may be shown to be only really a gift.^ 

The motive for a transfer is not the same thing as the consideration 
for it. A transfer for services rendered will, if the services are merely the 
motive for the transfer, be a gift.® A settlement on a wife will be a gift 
even if the marriage proves to be invalid.® 

Where there is any consideration for a transfer it is not a gift."^ 


2a. Agreement to give. — An agreement to make a gift, being one 
without consideration is not enforceable as a contract. Consequently, 
the intended donee cannot compel the donor to make the gift, or, where 
the gift is incomplete, to complete the gift.^ “If you want the assistance 
of the Court,” said Lord Eldon in Ellison v. Ellison,^ "to constitute you 
cestui que trust, and the instrument is voluntary, you shall not have that 
assistance for the purpose of constituting you cestui que trust; as upon 
a covenant to transfer stock, etc., if it rests in covenant, and is purely 
voluntary, this Court will not execute that voluntary covenant.” 


3. Competency to give.— Prima jade every one who is sui juris can 
dispose of by way of gift any property to which he is absolutely entitled.' 
An alien can dispose of his property in the same way as a British sub- 
ject. ^ A corporation though a person in the eye of the law is the crea- 
ture of and derives its power from the statute creating it and cannot 
make gifts except in conformity with the provisions of such statute.® 

By virtue of S. 7, it is only a person competent to contract that can 
make any transfer of his property. Consequently, a minor, or other per- 
son incompetent to contract, cannot make a valid gift. 

Persons in fiduciary positions such as trustees cannot, unless they 
are authorised to do so, make gifts of the property vested in them on 
behalf of others.® 

A pardanashin lady is not a person incompetent to contract, and is 
not competent to make a gift. But it is necessary to show very clearly 
that the lady fully understood the transaction when she made the gift.® 


4. (11) 33 All (341) : 38 Ind App 85 : 
11 Ind Cas 398 (399) (PC), Honif-un- 
nissa V. Faiz-un~nissa. (27 All 612 re- 
versed.) 

5. (’28) 15 AIR 1928 Bom 250 (252) : 109 

Ind Cas 149 (DB), Hiralal v. Gouri- 

shankar. 

t(’lO) 34 Bom 287 (290) : 5 Ind Cas 599 
(600) (DB), Madhavtao Moreshwar v. 
Kashibai Dattubhai. 

(18) 5 A I R 1918 Mad 458 (458) : 42 Ind 
Caa 265 (DB), Ranga Rao v. Kitori Am- 
md. 

[See also (’28) 109 Ind Cas 562 (563) (Lah), 
Farangl v. Sukha.] 

6. (’32) 19 AIR 1932 P C 34 (35) : 135 
Ind Cas 753 (PC), Gopal Soran Warain 
Singh v. Sita Devi. 

7. (’28) 15 AIR 1928 All 500 (503) : 50 All 
818 : 115 Ind Cas 114 (DB), Anrudh 
Kumar v. Lachmi Chand. (Promise to 
discharge tlie debt of the transferor is 
a valid consideration and a transfer for 
such consideration is not a gift.) 

Section 122 — ^Note 2a 

1. Halsbury, haws of England, Vol. 15, 


para. 852. 

(1886) 55 L J Q B 462 (463) : 17 Q B D 
442 : 34 W R (Eng) 775, Harding v. 
HordiTig. 

(1856) 52 £ R 1078 (1080, 1081) : 22 Beav 
184 : 4 W R (Eng) 523 : 111 R R 323, 
Denning v. Ware. 

(1845) 50 E R 79 (83) : 8 Beav 201 : 14 
L J Ch 145 : 9 Jur 384, Ward v. Attdlttnd. 

2. (1802) 31 E R 1243 (1246) : 6 Ves 656 : 
6 R R 19 : 2 Wh & Td 7th Ed. 835. 

Section 122 — ^Note 3 

1. Halsbury, Laws of England, Vol. 15, 
para. 792. 

2. Halsbury, Laws of England, Vol. 15, 
para. 793. 

3. Halsbury, Lows of ETigland, Vol. 15, 
para. 795. 

4. (’03) 30 Cal 539 (547, 548) : 30 Ind App 
114 (PC), Mohori Bibec v. Dhurmodas 
Ghose. 

5. Hfelsbury, Lows of England, Vol. 15, 
para. 800. 

6. t(’22) 9 AIR 1922 P C 14 (15) : 43 
All 525 : 48 Ind App 381 : 64 Ind Cas 
559 (PC), Komawofi v. Digbijai Singh. 
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In the undermentioned case,"^ where a gift was alleged to have been 
made by an old and infirm woman, it was held that the burden of prov- 
ing that it was executed with full knowledge of its contents and that 
she did so willingly without any pressure or undue influence is on the 
donee. 

A leper is not incompetent to make a gift under the Hindu law.® 

As to the powers of a father or manager or of a coparcener of a 
Hindu family or of a woman having a limited estate under the Hindu 
law to make a valid gift, see Note 7 on section 7. 

See also Notes on section 7 generally. 

4. Competency to receive. — In general all persons whether sui juris 
or not are competent to take a transfer of property^ though a person who 
is not siti juris at the time of the gift may, after he becomes sui juris, 
avoid the gift.® A person who is legally disqualified from being a trans- 
feree cannot, however, take a transfer.® 

The donee must be alive at the date of the gift. The representatives 
of a person dead at the date of the gift cannot take under it.'^ Under the 
Hindu law also the donee must be in existence at the time the gift takes 
effect.® 

An agent of a person is not incapacitated from taking a gift from his 
principal® nor is there any prohibition in law against a gift being validly 
made to an idiot.^ 

Where a gift is made to a class, some of whom are not in existence 
at the date of the gift, it enures to the benefit of such of them as are cap- 
able of taking.® 

5. “Person.” — The donee must be an ascertained or ascertainable 
person.^ The “public” cannot be a donee under this section, though apart 


( 34) 21 AIR 1934 P C 208 (209) : 151 Ind 
Cas 45 (PC), Kalyan Mai v. Ahmad 
Uddin Khan. 

t(’14) 36 All 81 (89) : 41 Ind App 23 : 21 
Ind Cas 985 (989) (PC), Kali Bakhsh v. 
Ram Gopai. 

(•91) 14 All 8 (12) : 1891 All W N 213 (DB). 
Mariam Bibi v. Sakina. 

■i (’12) 39 Cal 933 (946, 947) : 16 Ind Cas 
110 (115), Kamini Dossee v. Krishna 
Chandra. 

(’35) 22 AIR 1935 Cal 671 (673) : 159 Ind 
Cas 133 (DB), Benoy Krishna v Pn>icha- 
non. 

(’25) 12 AIR 192o Lah 196 (198j : 5 Lah 
4^ : 85 Ind Cas 169 (DB), Sri Rom v. 
Nand Kishorc. 

•(’25) 12 A I R 1925 P C 204 (209) : 28 
Oudh Cas 338 : 47 All 703 : 52 Ind App 
342 : 89 Ind Cas 649 (PC), Fan-un- 
nisaa v. Mukhtar Ahmad. 

Also see S. 7 Note 3; S. 58 Note 22 and 

S. 126 Note 10. 

7. (12) 15 Ind Cas 529 (532) (DB) (Bom). 
Rojaram v. Khandu Balu. 

8. (’66) 6 Suth W R 68 (68) (DB), SoTna- 
chiim Audiearee Byragee v. Roopdasr 
Byrogee. 


Section 122 — Note 4 

1. See S. 6, Note 36 and S. 7, Note 8. 
Halsbury, Laws of England, Vol. 15, Para 

801. 

2. Halsbury, Laws of England, Vol. 15, 
Para. 803. 

3. Sec Note 36 on Section 6. 

4. Halsbury, Law.<: of England, Vol. 15, 
Para. 806. 

5. *(’72) 18 Suth W R 3.59 (367) (PC). 
Tagore v. Tagore. (Child in embryo is 
a person in existence.) 

■;(’70) 4 Beng L R (OC) 103 (191) (DB). 
Tagore v. Tagore. 

( 33) 20 AIR 1933 Cal 529 (531) : 60 Cal 
706 : 146 Ind Cas 312f Kandarpahoman 
V. Akshayachandra. 

('25) 12 AIR 1925 Lah 648 (649) : 89 Ind 
Cas 326 (DB), Bhagivan Singh v. Kirpa 
Rom. 

Also sec S. 2, Note 10 and S. 13, Note 5. 

6. (’03) 25 All 358 (364) : 1903 All W N 
70 (DB). Phul Chand v. Lakhu. 

7. Marsh 357 (360), Kooldeb Narain Slia~ 
hee V, Wooma Coomaree. 

8. See Notes on Section 15. 

Section 122 — Note 5 

1. (’03) 13 Mad L Jour 364 (366, 367) 

(DB), Pallaya v. Ramavadhanulu. 
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from this section, there may be a dedication in favour of the public 2 
(See also Note 5a.) An unregistered society is a person and gift can 
be made in its favour.® (See section 5, Note 3.) 

The word “person” will include “persons.” A gift can, therefore, 
be made to two or more persons. Under the English law a gift in favour 
of two or more persons makes them joint tenants. In this country, the 
presumption is that they take only as tenants in common^ Where a gift 
is to two persons one of whom is capable of takmg and the other is not, 
the former will take the whole of the property.® 


5a. Gift to Hindu idol, etc.— It is settled that a gift or dedication can 
be validly made to a Hindu idol whether consecrated or to be conse- 
crated. ^ But there is a conflict of opinion as to whether such a gift or 
dedication is a gift within the meaning of this Act, and several views have 
been expressed. The first view is that though a Hindu idol is a 
person capable of holding and acquiring property, it is not a living 
person within the meaning of S. 5 and, consequently, the gift is uot a 
“transfer of property” at all and is therefore not within this section, ihe 
second view is that the notion of acceptance by a deity of worldly goods 
is contrary to Hindu religion and that, therefore, a gift to an idol is not 
a gift within the meaning of this section as it lacks the element of accept- 
ance, which is an essential requisite for a valid gift. A third view is 


2. (’03) 13 Mad L Jour 364 (366, 367) 
(DB), Pallaya v. Ramavadhanulu. 

3. (’27) 14 AIR 1927 All 789 (789) : 103 
Ind Cas 45 (DB), Bhagwandas Singh v. 
Pinjra Pole Pashu Anathalaya. 

(’35) 22 AIR 1935 All 872 (873) : 158 Ind 
Cas 762, Mahahir v. Anjuman Wazifatul 
Muslimin. (Gift to Anjuman held valid 
especially where it was made to a defi- 
nite person on behalf of the Anjuman. 
AIR 1917 All 94 distinguished.) 

[5ec however (’17) 4 AIR 1917 All 94 (94) : 
38 Ind Cas 183 (DB), Mathura Kuer v. 
Dharam Samaj. (Deed purporting to 
transfer property to “Dharam Samaj, 
which was not registered under Societies 
Registration Act (XXI of I860)— Held, 
transfer was invalid as there was no per- 
son or body who were capable of having 
the property transferred.)] 

4. See Note 6 on Section 45. 

(’17) 4 AIR 1917 Mad 484 (484) : 34 Ind Cas 
744 (DB), Kapmi Gowndan v. Saran^a- 

party. • «i 

(’26) 13 AIR 1926 Nag 48 (49) : 89 Ind Cas 

991, Mt. Jirahai v. Mt. Ramdularihat. 
ISee also (’21) 8 AIR 1921 Cal 175 (176) : 
62 Ind Cas 436 (DB), Hemantha Kumar 
Bahaduri v. Sudhansu Gohinda Chou- 
dhury. (Although an annuity to two 
persons should ordinarily be construed 
to mean that on the death of one of 
them the other should get a propor- 
tionate amount, where there are indica- 
tions of a contrary intention the gut 
may be taken as a joint gift.)] 

5. (’89) 16 Cal 677 (682) : 16 Ind App 44 
(PC), Nandi Singh v. Sita Ram. 


Section 122— Note 5a 
1 *(’10) 37 Cal 128 (140, 141) : 3 Ind Cas 

642 (647, 656, 660) (FB), Bhupoti Nath 
V. Ram Lai. 

(’14) 1 AIR 1914 Cal 200 (201) : 41 Cal 57 : 
20 Ind Cas 78 (DB), Mohatap v. Kalt 

Pada. , _ ^ 

(’81) 6 Cal 106 (118), Rajcnder Dutf v. 

Sham Chand. 

1(’24) 11 AIR 1924 All 357 (359) : 46 All 
130 : 78 I.C. 1018 (DB), Sorab Sukh v. 

(’11?^3 aS*^ 3 (254) : 8 Ind Cas 832 (832) 
(DB), Chaturhhuj v. Chotfcrjit. 

(’23) 10 AIR 1923 Cal 60 (62) : 72 Ind C^ 
1026 (DB), Rambrahma v. Kedar Nath. 
la. (’98) 25 Cal 112 (127), Bhuggohutty v. 
Gooroo Prosonno. 

(’88) 12 Bom 247 (264, 265) (DB), Manohar 

(’14) 1 AIR 1914 Oudh 255 (259) : 24 Ind 
Cas 72 (DB), Sitaramji v. Jadunath. 

See also Note 3 on Section 5 

2. (’19) 6 AIR 1919 Mad 809 (811) . 42 
Mad 440 : 49 Ind Cas 742 (DB), RamaUnga 

V. Shivachidamhara. . 

t(’27) 14 AIR 1927 Mad 636 (638) : 50 Mad 
687 : 103 Ind Cas 302 (FB), Narasimha 

V. Venicatalingum. ^ «« 

3. (’26) 13 AIR 1926 Nag 469 (f ?> ' 

Ind Cas 1004, Bhopat Rao v. Shn Rom 

+ (19)^6'" AIR 1919 Mad 809 (810, Ml) : 42 
Mad 440 : 49 Ind Cas 742 (DB), Rama- 

linga v. Sivachictembaro. „ ^2 t648) 
*(’10) 37 Cal 128 (155) : 3 1. C. 6^ 

(FB), Bhupoti Nath v. Ram tal. ^ 
Cal 405 : 29 Cal 260 : 30 Cal 521, over 
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that a gift or dedication to an idol operates only as renunciation by the 
donor of the property and not as a transjer by the donor. Consequently, 
it is not a gift within the meaning of this section.^ A fourth view is that 
a gift to an idol is a gift under this section, the acceptance being made 

by the shebait of the idol.® 

A dedication by a Hindu for a religious or charitable object is not a 
gift as defined in this section. Such a dedication is permitted under the 
Hindu law and its validity is not affected by the provisions of this Act. 
Hence a dedication of a house for a choultry does not require registra- 
tion under S. 123.®^ {See also Mulla, Principles of Hindu Law, 9th Edn., 
1940, pp. 474-475 and Mayne, Hindu Law and Usage, 10th Edn., 1938, pp. 

922-923.) 

A gift must be for definite purpose. A gift to dharma^ or for wor- 


ruled.) 

(’24) 11 AIR 1924 Nag 254 (255) : 20 Nag 
L R 60 : 79 Ind Cas 173, VitKal D(w Mar- 
wari V. Goma. (AIR 1919 Mad 809 : 42 
Mad 440, referred.) 

4. *(10) 37 Cal 128 (155) : 3 Ind Cas 642 
(659) (FB), Bhupati Nath v. Ram Lai. 

[See (’30) 17 AIR 1930 Pat 610 (612, 613) : 
128 Ind Cas 791 (DB), Harihar Prasad 
V. Sri Curunath Saheb. (Oral dedication 
of immovable property in favour of an 
idol— In order to constitute a valid gift 
and dedication, there must be real san- 
kalp and samarpan, that is, the endowed 
property must be completely given away 
and the owner must completely divest 
himself of its ownership.) 

(’34) 21 AIR 1934 Pat 612 (614) ; 13 Pat 
356 : 155 Ind Cas 756 (DB). Bireiidra 
Keshri v. Bofcuria Sarasioati. (Do.) 

(’25) 12 AIR 1925 Cal 996 (1001) : 88 Ind 
Cas 616 (DB), Copal Jew v. Radha 
Benode.l 

5 (’42) 29 AIR 1942 Cal 386 (389) : 201 

Ind Cas 557 (DB), Puma Chandra v. 
Kali Paclo. 

t(’36) 23 AIR 1936 Cal 556 (561) : 63 Cal 
1098 : 167 Ind Cas 713 (DB), Bhupati 
Nath V. Basanta Kumari. 

(’44) 31 AIR 1944 Nag 33 (35, 36) ; I L R 
(1944) Nag 81 : 212 Ind Cas 312 (FB), 
Chief Controlling Rev. Authority, C. P. 
& Berar v. Mt. Sarjubai. (Case under 
Stamp Act (1899)-Decd transferring 
certain property directly to idol of deity 
—Heirs of owner of property (his widow 
and reversioners) declaring in the instru- 
ment that they give up all their rights 
in idol’s favour and that from the day 
of instrument, idol would be owner of 
property— Held that complete dedication 
of property in no way differed from a 
gift and the deed in question was a gift 
and not a settlement as the Ir^acUon 
did not involve any trust. AIR 1936 Cal 
556 : 63 Cal 1098 relied on.) 

(’16) 3 AIR 1916 AU 302 (303) ; 36 Ind Ca-s 
(DB), Alonnu Lai v. Radha Kishen. 
t(’38) 25 AIR 1938 Cal 490 (494, 496) : 179 


Ind Cas 847, Bhahatarini Dehi v. Ash- 
niantara Debi. 

(’31) 18 AIR 1931 Oudh 14 (14) : 131 Ind 
Cas 442 (DB), Shaukat Begam v. i’ri 
Thakurji. 

(’28) 15 AIR 1928 All 699 (702) : 117 Ind 
Cas 351 (DB), Hiramani Singh v. Anmol 
Singh. (A gift by way of sankalp at the 
time of nuptials.) 

[See also (’44) 31 AIR 1944 Cal 157 (158) : 
213 Ind Cas 234, Amodelal v. Girija 
Sanker. (Property endowed by will to 
family deity- Minor daughter appointed 
shebait— During daughter’s minority her 
mother to act as guardian and perform 
debsheba— Mother held competent to 
accept and did accept gift of property to 
deity.)] 

5a. (’44) 31 AIR 1944 Sind 16 (18) : I L R 
(1943) Kar 397 : 211 Ind Cas 64 (DB), 
Kishindas Jaikishindas v. Harkishindas 
Girdhardas. 

[See also (’44) 31 AIR 1944 Nag 33 (35, 36) : 
ILR (1944) Nag 81 : 212 Ind Cas 312 
(FB), Chief Coyitrolling Rev. Authority, 
C. P. & Berar v. Mt. Sarjubai. 

(’04) 6 Bom L R 56 (57) (DB), Advocate- 
General V. Strangman.'] 

6. ’>■('99) 23 Bom 725 (735) : 26 Ind App 
71 (PC), Runchordas v, Parbatibci. 

(*12) 1912 Pun Re No. 78 : 14 Ind Cas 247 
(247) (DB), Gurudit Singh v. Sher Singh. 
t(’33 ) 20 AIR 1933 Lah 833 (835) : 14 Lah 
827 : 146 Ind Cas 1013 (DB), Narain Das 
V. Brij Lai. 

(’90) 14 Bom 482 (487), Cursanda-s v. Vun- 
dravandas. 

(’94) 18 Bom 136 (140) (DB), DevasJuinkar 
V. Motiram. 

(’02) 26 Bom 632 (636) : 3 Bom L R 902, 
Bai Chandunbai v. Dady. (Bequest to 
some one or more charitable educational 
or other philanthropic institution or 
institutions is void for uncertainty.) 

(’07) 30 Mad 340 (341) : 17 Mad L Jour 379 
(DB), Parthasarathi v. Thiruvengoda. 
(Subramaniya Ayyar, J., contra.) 

(’10) 6 Ind Cas 141 (144) (DB) (Cal). 
Kandarpa v. Jogendra. 
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ship of God without naming the deity"^ is void for vagueness and un 
certainty of the object of the gift. 

(See also section 5, Notes 2 and 3 and section 18 Notes 3 and 4.) 


6 “ Existing moveable or immoveable property,”-— This chapter, 
unlike chanters III, IV and V, is not limited to immovable property. It 
deals with 'gifts of both movable and immovable property. 

A gift can be made only of existing property, and the same must be 
transferable under S. 6. Thus, there cannot be a gift of property that 
may come into existence in the future, or of the things referred to in 

section 6. , -j j 

An actionable claim is an existing property and can be validly gifted. 

It has been held in the undermentioned case^ that, by a Gos- 

wami of the Ballavacharya sect has an interest in the property held by 
him (including the temple and the idol) of which he can make a gilt. 

A gift of a non-transferable occupancy holding cannot be question- 
ed by the heirs of the donor himself on the ground of its non-transfer- 
ability, though such transfer may not be binding on the landlord. 

A gift of a mortgage is a gift of immovable property within the mean- 
ing of this section. 3 


7. “ Accepted by or on behalf of the donee.” — The ^cept^ce of a 
gift is an essential element of a gift whether under the English law or 
under this Act. But, under the English law, the acceptance by the donee 
is presumed until his dissent is signified,^ and this is so even if the 
is not aware of the gift or even if the gift is onerous.^ The presump- 
tion is made on the principle that a man may be fairly f®' 

sent to that to which he, in all probability, would assent if the opportun- 
ity, of so doing were given to him. The presumption may be re , 

and a donee on becoming aware of the gift is entitled to repu i * 
The English rule was applied to a case arising in this country before 

the Act.'^ 

Under this section, however, the law is different.® There must be 
actual acceptance in fact, though it need not be eaipress.® From the 
conduct of the donee Courts may, of course,. draw a presumption that 


7. (19) 6 AIR 1919 Cal 199 (199) : 46 

Cal 951 : 51 Ind Cas 215 (DB), Chandi 
Charan v. Haribola. 

(11) 33 All 793 (795) : 11 Ind Cas 260 
(261) (DB). Phundan Lai v. Arya Priti 
Nidhi Sabha. 

Section 122 — Note 6 

1. (15) 2 AIR 1915 All 44 (49) : 28 Ind 
Cas 715 (DB), Gopal Laljt v. Girdhar 
Lalji. 

2. (18) 5 A I R 1918 Cal 615 (616, 617) : 
45 Cal 434 : 41 Ind Cas 878 (DB), BehaH 
Lall V. SiTidhubala. 

3. (’21) 8 AIR 1921 Mad 137 (138) : 44 
Mad 196 : 61 Ind Cas 461 (DB), Per^mal 
Ammal v. Perumal Naicker. (Gift of 
mortgage therefore must be made by 
registered instrument imder S. 123.) 

Section 122 — Note 7 

1. Halsbury, Laws of England, Vol. 15, 


para. 830. 

(’33) 20 AIR 1933 Cal 488 (489) : 143 Ind 
Cas 757 (DB), 5orba Mohan v. Man- 
homan. 

2. Halsbury, Laws of England, Vol. 15, 
para. 830. 

3. Halsbury, Laws of England, Vol. 15, 

para. 830. , , 

4. Marsh 357 (360) : 2 Hay 370, Kooldeh- 
narain Shakee v. Wooma CooTuaree. 

5. t(’39) 26 AIR 1939 Mad 290 (290) : 183 
Ind Cas 631, Papathi Ammal v. Dorai- 
swamy. 

(’32) 19 AIR 1932 All 444 (445) : 54 All 
534 : 137 Ind Cas 756 (DB), Anandi Devt 
V. Mohan Lai. 

6. (’32) 19 AIR 1932 All 444 (445) : 54 AU 
534 : 137 Ind Cas 756 (DB), Anandi Dwt 
V. Mohan Lai. (AIR 1917 All 43 : 39 All 
700 not approved.) 
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he accepted the gift.^^ But this is a presumption of /act and not of law? 
as in England. Where, for instance, it is shown that the donee was not 
aware of the gift, it cannot be presumed that he accepted the gift, and 
there is no valid gift J The mere custody of the gift-deed by the donor 
cannot lead to an inference that the donee did not accept the gift, espe- 
cially where the entire conduct of the donee shows that he accepted 
the gift and the gift-deed was kept in a place where the donee had also 
access. On the other hand the mere possession of the gift-deed by the 
donee will not be conclusive proof that the gift deed was accepted by 
him. Thus it is possible that he may have taken possession of the docu- 
ment without the knowledge and intention of the donor.'^^’ 

The acceptance may be made hy or on behalf of the donee. An 
agent may accept the gift on behalf of his principal. A guardian of a 
minor or other person incompetent to contract may accept a gift in 
favour of such person on his behalf.^ It has even been held in tne 
undermentioned case® that the minor himself is competent to personally 

accept a gift without a guardian. 

The acceptance of a gift which is onerous is sufficient to constitute 
a valid gift. It is not necessary that the onerous conditions also should 
be specifically accepted.^® But this would not disable the donee from 
setting up the invalidity of the burden. Thus, where mortgaged pro- 
perty was gifted by A to his sons, the sons were held entitled to ques- 
tion the validity of the mortgage. 


8. Donor dying before acceptance. — A gift must be accepted during 
the lifetime of the donor and while he is still capable of giving. The 
principle is that it is essential that there should be a transfer of the owner- 
ship during the lifetime of the donor; i and this will happen in 
a gift, only when it is accepted by the donee. If he dies or ceases to be 
capable of giving, before acceptance, the gift becomes void. But where 
it is accepted during the lifetime of the donor, the deed of gift, where 
there is one, might be got registered after his death. 2 


6a. (’33) 20 AIR 1933 Cal 488 (489) : 143 
Ind Cas 757 (DB), Sarha Mohan v. iWan- 
mohan. (Delivery of gift deed to donee— 
Receipt by donee of same after knowing 
its bearing— Such receipt is acceptance 

of gift.) 

t(’32) 19 A I R 1932 All 444 (445, 446) : 54 
All 534 : 137 Ind Cas 756 (DB), Ancndi 
Devi V. Mohan Lai (Actual or con- 
structive possession by donee is proof of 

acceptance.) ^ 

(’32) 19 A I R 1932 Mad 272 (275) : 136 

Ind Cas 343, Venkataramayya v. Na~ 
gamma. (Gift by mother to her son and 
wife— All living together— Accep- 

tance was inferred. But the observation 
in this case that the presumption of 
English law will apply is, it is submitted. 

(’38) 25 A I R 1938 Oudh 26 (30) : 13 
Luck 697 : 171 Ind Cas 481 (DB), Ram 
Bharosc v. Rameswar Prasad. (Accep- 
tance will be presumed from the posse- 
sion, actual or constructive, by the 

7.^^(;27)U AIR 1927 P C 42 (43) : 50 Mad 


193 : 54 Ind App 89 : 100 Ind Cas 10.5 
(P C), Kalyansitndavam PiHai v. Karuppa 
Mooppanar. 

7a. (’47) 34 AIR 1947 Mad 127 (128) : 231 
Ind Cas 305, Ankamma v. Nara^ayya. 

(Donee also had access! 

7b. (’48) 35 AIR 1948 Pat. 130 (133) (DB). 
Ram Chander Prasad v. Sital Prasad. 

[Donee living as an inmate of donor’s 
family.] 

8. (’38) 25 AIR 1938 Oudh 26 (30) : 13 
Luck 697 : 171 Ind Cas 481 (DB), Rom 
Bharose v. Rameswar Prasad. 

9. (’16) 3 AIR 1916 Nag 55 (55) ; 13 Nag 
L R 18 : 39 Ind Cas 46, Caneshdas 
Bhivraj v. Sitaram. 

Also see Section 127, Note 4. 

10. (’33) 20 AIR 1933 Cal 488 (489) ; 143 
Ind Cas 757 (DB), Sarba Mohan v. Man- 
mohan. 

11. (’26) 95 Ind Cas 406 (406) (DB) (Lah), 
Hassau Din v. Jagat Singh. 

Note 8 

1. (’43) 30 AIR 1943 Bom 7 (9) : 204 Ind 
Cas 212 (DB), Keshavlal v. Bai Dahi. 

2. See Note 6 on Section 123. 
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Where the donor has handed over the document of gift to the donee 
who has received it, it is sufficient acceptance. The fact that it was not 
stamped properly and the stamp duty and penalty were paid after the 
death of the donor does not detract from the completeness of the gift 
during his lifetime.® 

9. Accepted gift is complete though deed is registered later. — See 
Note 6 on S. 123. 

10. Donee dying before acceptance. — Since a donee must, in order to 
constitute a valid gift, actually accept the gift, the gift will be void where 
he dies before such acceptance. 

11. Advancement. — In English law where a husband or father pays 
money and purchases property in the name of the wife or child, the 
presumption is that the purchase was intended to be an advancement 
to the wife or the child. ^ This doctrine has no application to this coun- 
try.® The husband or the father would nevertheless be the beneficial 
owner of the property purchased.® Where A deposited his money in 
the name of himself and his wife, it was held that there was no presump- 
tion of any intended advancement to the wife.^ As between two per- 
sons born of British parents, the English law would, however, apply.® 
But the doctrine does not apply in the case of Indian Christians.® 

12. Gift to a persona designata. — Where a gift is made to A describ- 
ing him “as the adopted son of the donor” and it turns out that the adop- 
tion is not valid, or that no adoption of A ever took place, the question, 
whether the gift to A stands, depends upon the further question whether 
the words “my adopted son” are merely words of description or whe- 
ther the fact of adoption was the motive and reason for the gift. In 
the former case, the gift would be valid though the adoption is not valid 
or did not take place. In the latter case the gift will be invalid.^ “The 

(’05) 29 Bom 306 (312) : 6 Bom L R 975 
(DB), Btti Motivdku v. Purshotum. 
t(’25) 12 AIR 1925 P C 181 (182) : 48 Mad 
605 : 52 Ind App 286 : 88 Ind Cas 327 (PC), 
Lakshmiah Chetty v. Kotharidarama. 
t(’28) 15 AIR 1928 P C 172 (173) : 55 Cal 
944 : 55 Ind App 235 : 109 Ind Cas 723 
(PC), Guran Ditta v. Ram Ditta. 

3. (’21) 8 AIR 1921 P C 56 (57) : 43 Cal 
260 : 47 Ind App 275 : 57 Ind Cas 834 
(PC), Kerwick v. Kerwick. 

(’25) 12 AIR 1925 P C 181 (182) : 48 Mad 
605 : 52 Ind App 286 : 88 Ind Cas 327 
(PC), Lakshmiah Chetty v. Kothando- 
rama. 

4. (’43) 30 AIR 1943 Bom 7 (8) : 204 Ind 
Cas 212 (DB), Keshavlal Tnbhovandas v. 
Bai Daki. (AIR) 1928 P C 172 : 55 Cal 
944 : 55 Ind App 235 (PC) relied upon.) 

5. (’21) 8 AIR 1921 P C 56 (58) : 48 Cal 
260 : 47 Ind App 275 : 57 Ind Cas 834 
(PC), Kerwick v. Kerwick. 

6. (’42) 29 AIR 1942 Mad 503 (505) : I L R 
(1942) Mad 844 : 201 Ind Cas 776 (DB), 
Palani Mudaliar v. Natarajan, (Religious 
belief is not a factor in the application 
of the doctrine in India.) 

Note 12 

1. *(’85) 11 Cal 463 (483, 484) : 12 Ind App 

72 (PC), Famndra Deb v. Rajeswar Dae. 

0 


3. (’42) 29 AIR 1942 Cal 386 (389) : 201 
Ind Cas 557 (DB), PurTia Chondra v. 
Kalipada. 

Note 11 

1. *(’21) 8 AIR 1921 P C 56 (57) ; 48 Cal 
260 : 47 Ind App 275 : 57 Ind Cas 834 
(PC), Kerwick v. Kerwick. 

(’25) 12 AIR 1925 PC 181 (182) : 52 Ind App 
286 : 48 Mad 605 : 88 Ind Cas 327 (PC), 
Lakshmiah Chetty v. Kothandarama. 

2. (’47 ) 34 AIR 1947 All 314 (316) : ILR 
(1947) All 642 (DB), Shivo Kuman v. 
TJdeya Pratap Singh. 

[Purchase made in the name of concu- 
bine but with funds of her paramour — 
It is for the concubine to establish that 
it was made for her.l 

(’42) 29 AIR 1942 All 308 (311) : I L R 
(1942) All 478 : 206 Ind Cas 275 (DB), 
Mt. Siddiga Begam v. Abdul Ja^'ar Khan. 

(’17) 4 AIR 1917 Mad 926 (927) : 35 Ind 
Cas 569 (DB), Rahiman Beehi v. Kha- 
thoon Bee. 

•(’21) 8 AIR 1921 P C 56 (57) : 48 Cal 260 : 
47 Ind App 275 : 57 Ind Cas 834 (PC), 
Kerwick v. Kerwick. 

(1854) 6 Moo Ind App 53 (75, 79), Gopce- 
krist V. Gunapersaud. 

(’69) 13 Moo Ind App 232 (247), Moulvies 
Sayyad v. Mt. Behee Ultaj Fatima. 
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distinction/' said their Lordships of the Privy Council in Fanindra Deb 
V. Rajesioar Das,® “between what is description only and what is the 
reason or motive of a gift may often be very fine but it is a distinction 
which must be drawn from a consideration of the language and sur- 
rounding circumstances.” 

See also the undermentioned cases.^ 

13. Gift for unlawful objects. — A gift for an unlawful object would 
be void under S. 6, cl. (h). Thus, a gift for future illicit cohabitation' 
or in fraud of creditors® will not be valid. A gift made in discharge of 
an agreement consideration for which is past illicit cohabitation has 

been held to be void.® 


(’24) 11 AIR 1924 Bom 516 (517) : 76 Ind 
Cas 405 (DB), Kalliyantai v. Shivappa. 
(Intention of die donor was to give the 
property to R as his adopted son — Adop- 
tion invalid— Gift fails.) 
t(’22) 9 AIR 1922 Bom 352 (353) : 47 Bom 
65 : 68 Ind Cas 504 (DB), Bai Dhondubai 
V. Laxman. (Testator made the gift out 
of natural love and affection and iu 
making his will he merely described the 
donee as his adopted son in the ordinary 
course without intending that the gift 
should be conditional on the validity of 
his adoption— Held, gift valid though 
adoption failed.) 

(’30) 17 AIR 1930 Lah 115 (116) . 120 Ind 
Cas 793 (DB), Daya Ram v. Hansraj. 
(Adoption motive of the gift — Adoption 
found invalid — Gift fails — Subsequent 

statement by the donor that tlie words 
were descriptive only does not help the 
donee as the Courts have to look to the 
intention of the donor at the time of the 
gift.) 

2. (’85) 11 Cal 463 (484) : 12 Ind App 72 
(PC). 

3. (’09) 31 All 5 (6) ; 1 Ind Cas 555 (555) 
(DB), Lalta Prasad v. Saligram. 

t(’02) 24 AU 195 (207) : 1902 All W N 10 
(DB), Lali v. Murlidhar. 
t(’34) 21 AIR 1934 Oudh 137 (138) : 9 Luck 
530 : 148 Ind Cas 692 (DB), AU Bahadur 
V. Hafiz Samiullah. (Construction— Be- 

quest to adopted son — Adoption invalid — 
Reference to status as adopted son held 
merely description of donee and not mo- 
tive of gift.) 

(1900) 11 Mad L Jour 27 (28) (DB), 
Venkatasami Reddy v. Rangamma. 

(10) 8 Ind Cas 517 (519) (DB) (Mad), 
Venkatachariar v. Sadagopa. 

(’97) 20 Mad 167 (188) : 6 Mad L Jour 218 
(DB), Court of Wards v. Venkata Surya. 
(Case held to be one of description only.) 
(’29) 16 AIR 1929 Lah 20 (22) : 10 Lah 558 : 
114 Ind Cas 334, Ibrahim v. Soda Bihi. 
(Gift to a person described as possessing 
a particular character or relationship may 
either be an absolute gift to him as an 
Individual or a gift on account of that 
relatlonahip in which case if the rela- 


tionship fails, it will not take effect at 
all.) 

I (’01) 24 Mad 214 (218) : 27 Ind App 162 
(PC), Subbarayar v. Subbammal. 

(’99) 22 Mad 383 (391) : 26 Ind App 83 
(PC), Venkata Surya v. Court of Wards. 

*(’76) 3 Ind App 253 (257, 258) : 26 Suth 
W R 91 (93) (PC), JVid/ioomoni Debya 

v. Saroda Pershad. 

(’92) 19 Cal 452 (462) : 19 Ind App 101 
(PC), Bireshwar v. Ardha Chandra. 

(’06) 28 All 488 (495, 496) : 33 Ind App 97 
(PC), Lali V. Murlidhar. 

(’92) 19 Cal 513 (530) : 19 Ind App 108 
(PC), Surendro Keshub v. Doorgasoon- 
dery. 

(’93) 16 Mad 355 (359, 360) (DB), Abbw 
v. Kuppamraal. 

(’92) 2 Mad L Jour 240 (243) (DB), Chok- 
kammal v. Murugathal. 

(1799) 4 Ves 802 (808, 809) : 31 E R 416, 
Kennell v. Abbott. 

(’19) 6 AIR 1919 All 391 (392) : 41 All 66fi : 
52 Ind Cas 311 (DB), Khub Singh v. 
Ramji Lai. 

(1883-84) 22 Ch D 597 (602) : 52 L J Ch 
239, Boddington v. Clanat. 

(’09) 31 All 339 (342) : 1 Ind Cas 687 (687) 
(DB), Murarilal v. Kundan Lai. 

(1873) 6 H L 265 (280) : 42 L J Ch 702 : 22 
W R (Eng) 137, Hill v. Crook. 

Note 13 

1. (’47) 34 AIR 1947 Bom 198 ( 201) : 202 
ILR (1947) Bom 206 (DB), Istak Kamu v. 
Ranched Zipru. 

[But not gift for post cohabilitation.] 

(’33) 20 AIR 1933 Bom 209 (215) : 149 Ind 
Cas 464 (DB), Sabava Yellappa v. Yamau- 
appa. 

[But see (’05) 28 Mad 413 (416. 417) : 15 
Mad L Jour 286 (DB), Muthukannu v. 
Shunmugavelu Pillai. (Transactions in- 
tended to be gifts, if amounting to com- 
pleted transfers of property, cannot be 
impeached.)] 

2. (’20) 7 AIR 1920 Cal 93 (95) : 54 Ind 
Cas 700 (DB), Official Assignee v. Bidya- 
^ndari, 

3. (’47) AIR 1947 Bom 198 (201, 202) : ILR 
(1947) Bom 206 (DB), Istak Kamu v. 
Ranchod Zipru. 
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14. What passes under a gift. — See Notes on s. 8, and also the 
undermentioned case. ’’ 

15. Gift or trust. — An incomplete gift or voluntary transfer of 
property cannot take effect as a declaration of trust, since the donor’s 
intention to transjer the property negatives any suggestion that he might 
have contemplated retaining the property as a trustee upon failure of 
the gift or voluntary transfer.^ 

16. Gift or sale. — A document purporting to be a gift may be shown 
to be really a sale. So also a document purporting to be a sale may be 
shown to be in reality a gift.^ The test is whether there is any consider- 
ation for the transaction. If there is consideration the transaction can- 
not be considered to be a gift, but will operate as a sale. The question 
must be decided upon a construction of the document in each case.^ 

But under S. 92, Evidence Act, evidence of an oral agreement or 
statement will not be admissible, as between the parties, to alter the 
effect of a document.^ But a third party can adduce such evidence.** 

17. Gift or will. — A document purporting to be a will may really be 
a gift^ or a document purporting to be a gift may really be a will.® The 
test is when is the document to take effect and whether the power to 
revoke is reserved by the author expressly or by necessary implication.'^ 


Note 14 

1. (’85) 11 Cal 121 (131) : 11 Ind App 218 
(PC), Kalidas Mullick v. Kanhaya Lai. 
(Indefinite words of gift are calculated to 
convey all the words of the grantor — But 
it is necessary to read the whole instru- 
ment to gatlier the intention — Where a 
gift thus expressed “I put a stop to my 
interest in (certain) taluqs and withdraw 
my enjoyment thereof, and I make them 
over to you” was preceded by “in order 
that you may perform religious (certain) 
ceremonies, celebrate the festivals satis- 
factorily and provide for your own sup- 
port, by having the property under your 
authority and control,” it was held that 
the words of the gift must be taken to 
be limited by the purpose of the gift and 
the donee took the property for life only.) 

Note 15 

1. Halsbury, Latos of England, Vol. 15, 
Para. 853. 

=:-( 1862 ) 4 De F & J 264 (273, 274) : 45 E R 
1185 (1189) : 31 L J Ch 798 : 8 Jur (NS) 
806 : 7 L T (NS) 178 : 135 R R 135, MiZ- 
roy V. Lord. 

(’24) 11 AIR 1924 Bom 88 (89) : 87 Ind Cas 
312, Natha Gulah v. Shaller. 

t(’21) 8 AIR 1921 Cal 148 (149) : 48 Cal 
986 : 66 Ind Cas 586, Amarendra Krishna 
Dutt V. Afoni Munjary. 

(’85) 9 Bom 115 (122), Ashahai v. Haji Tyed. 

t(’08) 10 Bom L R 1209 (1223, 1228), Man- 
chershaw S. Narielwalla v. Ardeshir S. 
Narielwalla. 

Note 16 

1. (’06) 33 Cal 773 (785) : 33 Ind App 86 
(PC), Ismail Mussaiee v. Hafiz Boo. 

(’ll) 33 All 340 (341) : 38 Ind App 85 : 11 
Ind Cas 398 (PC), Ha/iz-un-nisso v. Fatz- 


U7t-nissa. (27) All 612 reversed.) 

(’70) 7 Bom H C R O C 27 (30), Rttjabai v. 
Ismail Ahmed. 

2. (’91) 13 All 409 (416, 417) : 1891 All 
W N 159 (FB), Angan Lai v. Muhammad 
HiLssain. (Held, only a sale.) 

(10) 34 Bom 287 (290) : 5 Ind Cas 599 (600) 
(DB), Madhavrao Moreshvar v. Kasibai 
Dattubhau. 

3. (1900) 28 Cal 70 (73) (DB), RaMman v. 
Elahi Bhaksh. 

(19) 6 AIR 1919 Oudh 420 (423) ; 22 Oudh 
Cas 222 : 53 Ind Cas 961, Azhtaq Husain 
V. Syed Nazir Husain. 

4. (’05) 2 Cal L Jour 338 (339, 340) (DB), 
Jagat Mohini v. Rakhal Das. 

t(’90) 1890 Pun Re No. 117, page 371 (375, 
376) (FB), Taro Chand v, Baldeo. 

(’13) 21 Ind Cas 60 (61) (Oudh), Allo Baksh 
V. Hajjin Imdadi. 

(’31) 18 AIR 1931 Oudh 424 (425) : 34 Ind 
Cas 1092, Narsing Woroin v. Santram. 

Note 17 

1. (1865) 3 Suth W R 200 (202, 203) (DB), 
Chunder Mohinee Dossee v. Hurrosoon- 
dart Dossee. 

2. (’24) 11 AIR 1924 Mad 605 (606) : 78 
Ind Cas 156, P. Venkatachalam Chetty v. 
Govindaswamy Naicker. (Deed, 

in form a deed of gift, held to be in foot 
a deed of will and not one of gift as 
was no disposal of any immediate rights 
of possession or any immediate interest 

in property.) 

3. (’47) 34 AIR 1947 Bom 49 (51) : 
(1946) Bom 984 : 229 Ind Cas 227, Khu- 
shalchand v. Trimbok. 

[The question whether a certain document 
is a gift or a will depends not merely 
upon the form of the document, but upon 


“gift dbfined” 
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The mere reservation of a life-estate by the donor does not neces- 
sarily indicate that the document is a will.®*" Nor does the fact that the 
donor revoked it within a few months indicate that his intention was 
to make a will and not a gift.^** 

See also the undermentioned cases.'^ 

18 . Gift is irrevocable. — See Section 126. 

See also S. 129 and Notes thereon, (gifts in contemplation of death). 

19 . Muhammadan law. — This section does not, by virtue of s. 129, 
affect any rule of Muhammadan law. See Notes on section 129. 

20. Hindu law. — See Notes on sections 123 and 129. 

By virtue of S. 129 as it stood before 1929, this section did not affect 
any rule of Hindu law. But there was no rule of Hindu law inconsistent 
with this section. Under the Hindu law, as under this section, accept- 
ance by the donees is neecssary to constitute a valid gift.' The amend- 
ment of S. 129 in 1929 now makes this section directly applicable to 
gifts by Hindus also. 


“ 123 . For the purpose of making a gift of immovable property, the 

transfer must be effected by a registered instrument 
Transfer how effected. signed by or on behalf of donor, and attested by at 

least two witnesses. 

For the purpose of making a gift of movable property, the transfer 
may be effected either by a registered instrument signed as aforesaid or 
by delivery. 

Cas 619, Koiayya v. Varadhaiiamvia. (i) 
The documents in question was executed 


the intention gathered from the words 
used intention document itself.l 
(’40) 27 AIR 1940 Mad 236 (238), Veera- 
hhadrayya v. Seethamma. 
t(’25) 12 AIR 1925 Mad 471 (472, 473) : 86 
Ind Cas 8, Sengamalam v. Logambal. 
1(’29) 16 AIR 1929 Lah 143 (144) : 111 Ind 
Cas 893, Ganga Ram v. Birjo. 

(’43) 30 AIR 1943 All 95 (96) : ILR (1943) 
All 193 : 205 Ind Cas 381 (DB), D. E. D’ 
Silva V. Mrs. Malakin. 

[Gift contemplated by S. 122 is different 
from gift contemplated by S. 191, Suc- 
cession Act, which is in the nature of a 
will.] 

[Sec also (’10) 33 Mad 304 (307) : 7 Ind Cas 
357 (358) (DB), Rajammal V. Authiammal.] 
3a. (’47 ) 34 AIR 1947 Bom 49 (51) : ILR 
(1946) Bom 984 : 229 Ind Cas 227, Khu- 
shalchand v. Trimbalc. 

3b. (’47) 34 AIR 1947 Bom 49 (51) : ILR 
(1946) Bom 984 : 229 Ind Cas 227, Khu~ 
shalchand v. Trimbok. 

4. (’04) 1904 Pun Re No. 74, page 239 
(248) (DB), Murad Baksh v. Hiisain 
Baksh. (A document dividing immovable 
property in specified shares between 
the heirs of the executant which 
was intended to give immediate effect to 
the intention of the alienor contained 
therein and whereunder possession was 
actually transferred within a short time 
of its execution, held to be a deed of gift, 
although it was called throughout and 
registered by the executant as a will.) 
(’30) 17 AIR 1930 Mad 744 (745) : 127 Ind 


on plain paper (ii) it was styled as 
marana sasanam (iii) the property was 
transferred (iv) it was registered as a 
will. These cu'cumstances are sufficient 
to indicate that it is a will and not a 
deed of gift.) 

(■28) 15 AIR 1928 Nag 308 (310) : 113 Ind 
Cas 373, Mahadeo v. Caneshram. (Whe- 
ther a certain document is a will and 
not a gift or a family arrangement, 
depends upon the right construction of a 
document and involves a question of 
law.) 

CIS) 5 AIR 1918 Oudh 191 (192) : 21 Oudh 
Cas 312 : 48 Ind Cas 396, Lachman v. 
Baidcvo. 

(’17) 4 AIR 1917 Oudh 64 (65) : 37 Ind Cas 
69 (DB), Dip Warain v. Hargobiud. 

(’24) 11 AIR 1924 Nag 236 ( 238) : 75 Ind 
Cas 687, Zuglai v. Ratan. (Document in- 
tend to operate after death — Held to be 
a will.) 

[See also (1900) 1900 All W N 1 (2), Seth 
Chand Mai v. LacHmi Narain. (There is 
no objection to one part of a document 
operating as a deed of gift and the other 
part as will.)] 

Note 20 

1. t(’27) 14 AIR 1927 Oudh 278 (283) : 1 
Luck 97 : 104 Ind Cas 299, Krishnapal 
Singh V. Sri Raj Kuar. 

(’42) 29 AIR 1942 Lah 243 (246, 247) : 203 
Ind Cas 404 (DB), Madho 5ingh v. iSkiu- 
ner. 
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Such delivery may be made in the same way as goods sold may be 
delivered. 

a As to limitation to the territorial operation of S. 123, see S. 1, Section 123 extends to 
every cantonment in British India; see S. 287 of the Cantonments Act, 1924 (H of 

1924). 

Synopsis 


1. Scope of the section. 

2. Hindu law. 

3. Buddhist law. 

4. Muhammadan law. 

5. Gifts of immovable property. 

6. Registration and operation of gift. 

7. “ Signed by or on behalf of the donor.” 

8. “Attested by at least two witnesses.” 

9. Doctrine of part performance, whether 

applies to gifts. 


LO. Donee's possession under invalid gift of 
immovable property. 

11. Section applies to gifts in Cantonment 

areas. 

12. Delivery of property. 

13. Incomplete gift does not constitute donor 
trustee for donee. See Note 15 on S. 122. 

14. Gifts of actionable claims. 

15. Law in places to which Transfer of Pro- 

perty Act is not extended. 

16. Extent. 


TOPIC INDICATOR 


Delivery, how made. See Note 12. 

Gift of moveable property. See Notes 
and 12. 

Gift, when takes effect. See Note 6. 
Mode of transfer 


Immovable. See Note 5. 

1 Moveables. See Notes 1 and 12. 

Whether donor may revoke gift after deli- 
very of deed and before registration. See 
Note 6. 


1, Scope of the section. — This section lays down the modes in which 
gifts of immovable and movable property are to be effected. With re- 
gard to immovable property it provides that irrespective of the value of 
the property the transfer must be effected only by a registered instru- 
ment signed by or on behalf of the donor and attested by at least two 
witnesses.^ With regard to moveable property it provides two modes 


Section 123 — Note 1 

1. (16) 3 AIR 1916 All 351 (351) : 38 All 
212 : 35 Ind Cas 14, Karam Jlahi v. Sha~ 
raffuddin. 

(’87) 14 Cal 446 (449) (DB), Dhannodas v. 
Nistarini Dasi. 

(’39) 26 AIR 1939 Rang 76 (78) : 1938 Rang 
L R 678 : 179 Ind Cas 903, V Thita v. 17 
Arcseiiina. 

(’34) 21 AIR 1934 Rang 129 (131) : 150 Ind 
Cas 966 (DB), Ma Shin v. Ma Thin Kyi. 

(’21) 8 AIR 1921 Cal 647 (649) : 67 I. C. 31 
(DB), Jagannafh. Marwari v. Mt. Chandi 

Bibi. _ , 

(’34) 21 AIR 1934 Cal 772 (773) : 61 Cal 
525 : 151 I. C. 1063, Neelamd Basu v. Ja- 
harilal Sarkar. 

(’24) 11 AIR 1924 Pat 657 (660) : 3 Pat 842 : 
80 Ind Cas 980 (DB), Deo Saran Bharthi 
V. Deoki Bharthi. 

(’38) 25 AIR 1938 All 452 (454) ; ILR 
(1938) All 638 ; 177 Ind Cas 260 (DB), 
Sunder Singh v. Commissioner of In- 
come-tax. (Shares in buildings and busi- 
ness which are the self-acquired property 
of a member of a joint Hindu family can 
only be distributed among other mem- 
bers of the family by registered instru- 
ment.) 

(’ll) 13 Ind Cas 436 (440) (DB) (All), Ram 
Prasad v. Bedo. 

(’99) 1 Bom L R 495 (497) (DB), Bhiwa v. 


Shivram. 

(’17) 4 AIR 1917 Cal 681 (684, 685, 686) : 
34 Ind Cas 450 (DB), Sifal Chandra v. 
Mrs. A. J. Delanney. (No writing was 
necessary for the imposition of an ease- 
ment before the Transfer of Property Act 
was passed; and Ss. 54 and 123 of that 
Act were not intended to change and did 
not change the pre-existing law regard- 
ing easements so as to require a writing 
for their creation or imposition where no 
writing was previously necessary*) 

(’14) 1 AIR 1914 Low Bur 62 (62) : 25 Ind 
Cas 495, Ma Sein Nyun v. Maung V. (A 
partition of joint family property be 
effected by private arrangement without 
an instrument in writing — The provisions 
of the Transfer of Property Act do not 
apply to such a partition.) 

(’24) 11 AIR 1924 Nag 214 (215) : 76 Ind Cas 
218, Lallu Prasad v. Bobulal. (The muta- 
tion of names by itself creates no pro- 


prietary title.) 

2) 15 Ind Cas 343 (3^) (DB) (htod), 
Ariyaputhora Padayachi v. Mufhi* Ktt- 

marasamy Padayachi. % 

59) 26 AIR 1939 Mad 290 (290) : 183 Ind 


Naicker. « « x b® 

’22) 9 AIR 1922 Pat 514 (524) : 2 Pat 52 . 
M InA Cas 383 fDB). Boijtiath Singh V. 


Bnjraj Kuer, 
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of transfer, i.e., it may be effected either by a registered instrument as 
aforesaid or by delivery of the property.® 

The provisions laid down in the section are mandatory and must 
be strictly fulfilled.^ 

2, Hindu law. — Under Hindu law writing was not necessary for the 
validity of a gift.’ There was, however, some doubt as to whether ac- 


('06) 29 Mad 412 (415) : 1 Mad h Tim 227 
(DB), Ranganath Mudaliar v. Baghiratki 
Ammal. 

[See also (’02) 12 Mad L Jour 387 (387) 
(DB), Kone Goundan v. Sola Naicken. 
(Plaintiff who impeaches a gift as invalid 
under T. P. Act (not being in writing re- 
gistered) must show that the gift was 
made at a time when T. P. Act was in 
force.) 

(19) 6 Am 1919 Nag 100 (101) : 15 Nag 
L R 93 : 51 Ind Cas 93, Laxman v. Tatya. 
(A transaction by which a partition of 
self-acquired property is effected by a 
father among his sons is not a gift within 
Transfer of Property Act and is not re- 
quired to be effected by a registered 
deed.) 

(14) 1 AIR 1914 Mad 204 (205) : 22 Ind Cas 
661 (DB), Krishnaswamy v. KamaUimbal 
(Per Napier, J.) 

(11) 33 All 728 (731) : 12 Ind Cas 109 (110) 
(DB), Rustam All Khan v. Gaura. (Trans- 
fer of property, where registration is 
compulsory can only be effected by a re- 
gistered instrument or by a decree of a 
competent Court.)] 

See also cases cited under Note 5. 

2. (’43 ) 30 Am 1943 Bom 453 (434) : 210 
Ind Cas 553, Usman Abuhakar v. Chief 
Accounts O^cer, G. I. P. Railway. (Grant 
of Gratuity by Railway Company to de- 
ceased employee and amount credited to 
Provident Fund Account of deceased — 
Gift is not valid as there is no delivery 
to any living person who is entitled to 
receive it.) 

(’87) 14 Cal 446 (449) (DB), Dkamwdas v. 
Nistarini Dasi. 

(’84) 6 All 634 (636) : 1884 All W N 210 
(DB), Janki Das v. E. 1. Railway Co. 
(’41) 28 Am 1941 Mad 154 (157, 158) : ILR 
(1941) Mad 232 : 195 Ind Cas 507 (DB), 
Mrs. Ida L. Chambers v. K. H. Chambers. 
t(’22) 9 Am 1922 All 467 (469) : 45 All 
115 : 68 Ind Cas 798 (FB). Lallu Singh v. 
Gur Narain. (Second clause of S. 123 
does away with the provision of Hindu 
law requiring delivery of possession as 
regards moveable property.) 

(’23) 10 Am 1923 Pat 165 (170) : 67 Ind 
Cas 451 (DB), Ramcshioar Noroin Singh 
V. Rehnafh Koeri. 

(’24) 11 Am 1924 Pat 657 (660) : 3 Pat 
842 : 80 Ind Cas 980 (DB), Deo Saran 
Bharthi v. Deoki Bharthl. 

(’31) 18 Am 1931 All 596 (597) : 53 All 


633 : 132 Ind Cas 573 (DB), Mrs. T. C. 
Paul V. Nathaniel Gopal Nath. 

(’12) 14 Ind Cas 720 (722) (DB) (Cal), 
Benode Kishore v. Asutosh Irlukhopa- 
dhya. 

(’24) 11 Am 1924 Bom 88 (88) : 87 Ind Cas 
312, Natho Gwlab & Co. v. W. C. Shaller 
& G. 1. P. Ry. Co. (Gratuity payable to 
Railway servants is in the nature of gift 
— Mere delivery of cheque to a Bank to 
send the amount to I^ndon does not 
mean delivery.) 

[See also (1890) 25 Q B D 57 (74, 75, 76) : 
38 W R (Eng) 588 : 59 L J Q B 377 ; 63 
L T 153, Cochame v. Moore. (The deli- 
very of possession of a chattel is neces- 
sary for the completion of a gift.) 

(1869) 19 L T (NS) 809 (811), James v. 
James. (Mere evidence of a motive of a 
gift where the property is not in the pos- 
session of the donee is not sufficient to 
establish a claim to it.)] 

3. (’30) 17 Am 1930 All 669 (672) : 125 
Ind Cas 507 (DB), Bolbhadar Singh v. 
Lakshmi Bai. 

(’28) 15 AIR 1928 All 699 (702) : 117 Ind 
Cas 351 (DB), Hira Mani Singh v. An- 
mol Singh. (Gift of immovable property 
by Hindu by way of sankalap is not 
valid.) 

[See also (’31) 18 AIR 1931 All 596 (597) : 
53 All 633 : 132 Ind Cas 573 (DB), Mrs. 
T. C. Paul v. Nathaniel Gopal Nath. 
(Where there is joint deposit in the name 
of a person and his wife the question 
whether there is a gift of the money by 
the husband to the wife should be deter- 
mined according to the provisions of S. 
123 and English decisions cannot be con- 
sidered for that purpose.)] 

Note 2 

1. (1856) 6 Moo Ind App 267 (278, 279. 
288) : 10 Moo P C 140 : 1 Sar 540 (PC), 
Doe d. Seebkristo v. The East India 
Company. 

(’90) 3 C P L R 37 (38), Govinda v. Mal- 
hari. 

(’31) 18 Am 1931 Sind 186 (190) : 134 Ind 
Cas 388, Valji Dayabhai v. Virjt Tulsidas. 
(’71) 6 Mad H C R 270 (274) (DB), Visa- 
latchmi Ammal v. Subbu Pillai. 

(1862) 1 Mad H C R 100 (100) (DB), Man- 
tana Royaparaj v. Chekuri Venkata Raj. 
(’41) 28 Am 1941 Pat 354 (357) : 192 Ind 
Cas 789 (DB), Ramji Lackhmanji & Jan- 
kiji v. Mothuro Prasad. (In the case of 
a dedication made before the passing of 
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tual delivery of possession was required in every case for the comple- 
tion of a gift under that law.^ See the undermentioned cases.® But 


the Transfer of Property Act, no regis- 
tered deed of dedication is necessary 
even assuming that a gift to an idol is a 
gift within the meaning of S. 123, T. P. 
Act.) 

2. (’03) 25 All 358 (365) : 1903 All W N 
70 (DB), Phulchand v. Lakhu. 

3. (’93) 17 Bom 485 (496, 501) (DB), Bhas- 
kar Purshottam v. Sara^oafhiboi. (By 
Hindu law a gift of property, whether 
movable or immovable, may operate, 
where no question of resumption arises, 
to give the donee a right to obtain pos- 
session, and is not invalid by reason of 
its not being immediately followed by 
possession.) 

(’85) 11 Cal 121 (135) : 11 Ind App 218 
(PC), Kalidas Mullick v. Kanhaya Lai 
Pundit. (Do.) 

(1900) 2 Bom L R 69 (71) (DB), Virapox- 
appa V. Muniappa. (Do.) 

(’03) 27 Bom 31 (38) : 4 Bom L R 754 
(DB), Joitaram v. Ramkrishna. (Do.) 

(1900) 27 Cal 242 (259) : 4 Cal W N 405 
(DB), Ramchandra Mukerjee v. Ranjit 
Singh. (Do.) 

(’01) 1901 Pun Re No. 45, page 147 (151) : 
1901 Pun L R No. 64 (DB), Chaudhn Lila 
Kishen v. Chadhri Hoa Ram. (Do.) 

(’06) 1906 Pun Re No. 45, page 162 (165) : 
1906 Pun L R No. 120 (DB) Partah Singh 
V. Fatfa. (Do.) 

(’08) 1908 Pun Re No. 52, page 262 (263) : 
1908 Pim W R No. 103, Ram Charan Das 
V. Bhagwati. (Do.) 

(’25) 12 AIR 1925 Lah 648 (649) : 89 Ind 
Cas 326 (DB), Bhagwan Singh v. Kripa 
Ram. (Do.) 

(’34) 21 AIR 1934 Lah 197 (198) : 149 Ind 
Cas 1013, Rullia v. Mangla. (Do.) 

(’34) 21 AIR 1934 Lah 858 (859, 860), 
Dhani Ram v. Legha. (Do.) 

(’36) 23 AIR 1936 Lah 49 (50) : 161 Ind Cas 
592, Bhagwan Das v. Gian Chand. (Do.) 

(’02) 26 Bom 449 (470) : 3 Bom L R 857, 
Gordhandas v. Ramcooverhai. (Do.) 

(’99) 23 Bom 131 (134) (DB), Rajaram v. 
Ganesh. (Do.) 

(’03) 1903 Pun Re No. 75, page 314 (316) : 
1903 Pun L R No. 125 (DB), Sanatan 

Dharm Sabha Hoshiarpur v. Mt. Sohhi. 
(Do.) 

(’21) 8 AIR 1921 Cal 647 (649) : 67 Ind Cas 
31 (DB), Jagannath Marwari v. Mt. 

Chandni Bibi (Do.— 11 Cal 121 followed.) 

(’83) 9 Cal 854 (855) : 12 Cal L Rep 530 
(JDB), Dogai Dabce v. Mothura Nath 
Chattopadhya. (A gift by a Hindu, un- 
accompanied either by possession on the 
part of the donee or any symbolical act, 
such as handing over documents of tide, 
or by permitting the donee to receive 
rents, or other like act, is not in itself a 


valid transaction, even though the deed 
of gift be registered.) 

(’94) 16 All 185 (186) : 1894 All W N 21 
(DB), Balmakund v. Bhagwan Das (The 
delivery to the donee of immovable pro- 
perty of the deed of gift is sufficient to 
pass the title to such property to the 
donee without actual physical possession 
of such property being taken by the 
donee.) 

('81) 4 All 40 (45) : 1881 AU W N 78 (DB), 
Man Bhari v. Naunidh. (Do.) 

(’72-73) 6 Mad H C R 194 (196) (DB), 
Wannathan Kandile Chiruthai v. Keya~ 
kadath Pydel Kurup. (A gift is per- 
fectly valid if such delivery is made as 
the nature of the object permits.) 

(’21) 8 AIR 1921 AU 37 (38) : 43 AU 503 : 
62 Ind Cas 862 (DB), Ram Dhan v. Pra- 
yag. (Gift prior to T. P. Act — ^Transfer 
of possession is essential.) 

(’83) 7 Bom 131 (132, 133) (DB), Vasudeo 
Bkat V. Narayan Daji. (The texts of the 
Hindu law clearly require delivery and 
acceptance of the subject of the gift to be 
effected, in the case of land, by putting 
the donee into possession in order to give 
complete validity to the gift as between 
donor and donee. The mere registration 
of the deed of gift cannot, in any sense, 
be regarded as equivalent to the delivery 
of possession.) _ 

(’94) 18 Bom 688 (689, 690) : 1893 Bom P J 
497 (DB), Aboji Gangadkar v, Mukta. 
(Do.) 

(’93) 20 Cal 464 (468, 469) (DB), Lakshmi- 
moni Dost v. Ntfyananda Day. (Do.) 

(’31) 18 AIR 1931 Sind 186 (190) : 134 Ind 
Cas 388, Valji Dayahhai v. Virji Tulsi- 
dar. (Do.) 

(’86) 1 C P L R 41 (41, 42), Dhuria Lodhi 
V. Kadhi Lodhi. (Under the Hindu law 
in order that a gift may become complete 
and effectual the donee must be placed 
in possession of the property given.) 

(’90) 3 C P L R 37 (37. 40), Govinda v. 
Malhari. (Do.) 

(’81) 6 Bom 168 (175) (FB), Laxmandas v. 
Dashrath. (Do.) 

(’92) 5 C P L R 63 (64), Mt. Soni v. Pon- 
chom Pafil. (Do.) 

(’72-73) 6 Mad H C R 270 (274) (DB), 
Visalatc/imi Ammal v. 5ubbtt Pilloi. (Do.) 

(’77) 2 Bom 299 (331, 333) : 1880 Bom P J 
57 (DB), Lalubhai Surchond v. Boi Atn- 
rif. (Do.) 

(’68-69) 4 Mad H. C. R 460 (462) (DB), 
Venkatta Chella Maniyakarer v. Tha- 
thammal. (Do.) 

(’84) 1884 AU W N 184 (184) (DB), Murart 
V. Radha Bihi. (Do.) 

(’38) 25 AIR 1938 Nag 142 (143) : ILR 
(1939) Nag 293 : 173 Ind Gas 85, Chan- 
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assuming that delivery of possession was essential to complete a gift 
under that law, it was abrogated by this section which applied even to 
gifts by Hindus. A gift of immovable property by a Hindu after the 
passing of the Transfer of Property Act must now be effected in the 
manner laid down in the first paragraph of this section. Delivery of 
possession of the property to the donee is neither necessary^ nor suiil- 
cient.s The compliance with the provisions of the section completes the 


drahhaga Bajirao v. Ariandrao. (Do.) 

(’05) 29 Bom 267 (276) ; 7 Bom L R 45 
49), Moosahhoy v. Yakubhhai. (Posses- 
sion actual, symbolical or constructive is 
absolutely necessary to complete a gift 
imder Hindu law.) 

(’67) 4 Bom H C R A C 31 (34) (SB), Har- 
jivan Anandram v. Naran Haribhai. (A 
gift of land is not complete, imder Hindu 
law, without possession or receipt of rent 
by the donee.) 

(’68) 5 Bom H C R (O C) 8a (94) (DB), 
Bank of Hindustan, China and Japan v. 
Premchand Raichand. (Do.) 

(’83) 7 Bom 452 (453, 454) (DB), Bai Kushal 
V. Lakhma Mana. (Where the donee is 
already in physical occupation of the pro- 
perty the declaration by the donor in 
a registered deed of gift that he has 
parted with the possession converts the 
occupation of the donee into possession 
and amounts to a valid gift.) 

(’30) 17 AIR 1930 Lah 145 (146) : 119 Ind 
Cas 271 (DB), SaToi^an Do^ v. Mansa 
Ram. (It is not essential that possession 
of the gifted property should be actually 
transferred from the donor to the donee 
especially when the latter is a minor and 
is living with the former — But before 
such a gift can bo upheld, it must be 
established that there was a real and 
bona fide intention to pass title and that 
from the date of the transfer the donor 
was holding the property in trust for the 
donee.) 

(’66) 6 Suth W R 245 (247) (DB), Mohe- 
shut Buksh Singh v. Mt. Gunoon Kun- 
■war. (Do.) 

(’79) 3 Cal L Rep 247 (250, 252) (DB), 

Taro Bebee v. Chasiram. (Do.) 

(’28) IS AIR 1928 Lah 9 (11) : 111 Ind Cas 
251 (DB), Dhannamal v. Parmeshari Das. 
(Where the donee is the wife of the 
donor, a gift is not invalid though the 
donor does not vacate the donated pro- 
perty and put the donee in its exclusive 
possession. All that is required in such 
a case to validate the gift is an unequi- 
vocal intention to make a gift an effec- 
tive transfer of control of and power to 
dispose of the gifted property to the 
donee, and this may be done by the exe- 
cution and registration of the deed of 
gift, ^ough the hiasband and wife who 
resided in the house may continue to do 
80 after the gift.) 

[See also (’86) 1886 AU W N 86 (87) (DB), 


Raghubansi Kuari v. Narbada Ram. (A 
gift once completed by delivery or its 
equivalent is binding upon the donor 
himself, and upon his representatives and 
is valid even against creditors, provided 
it was made boua fide, i.e., with the 
honest intention of passing the property 
and not merely as a fraudulent contri- 
vance to conceal the ownership.) 

(’23) 10 AIR 1923 Nag 195 (196) : 71 Ind 
Cas 409, Mt. Krishnahai v. Debi Singh. 
(The question as to delivery of possession 
being required under the Hindu law to 
validate a gift can arise only between 
the donor and the donee and cannot be 
raised by a third party.)] 

4. (’40) 27 AIR 1940 Cal 254 (256) : 189 

Ind (^as 249, Hari Pada v. Elokcshi Devi. 

’(’87) 14 Cal 446 (448, 449) (DB), Dharmo- 
das Das v. Nistarini Dost. 

(’17) 4 AIR 1917 Pat 551 (553) : 41 Ind Cas 
389, Muhammad Abdul Nayeem v. Jhonti 
Mahton. 

('26) 95 Ind Cas 240 (241) (Nag), Sahodra 
v Laxmiprasad. (AIR 1925 Nag 199 : 22 
Nag L R 124 followed.) 

(’02) 5 Oudh Cas 89 (90), Nandu v. Chandi 
Dat. 

(’07) 34 Cal 853 (858) : 6 Cal L Jour 233 
(DB), Balbhadra Nilmadhuh v. Mi. Bho~ 
wani. 

(’99) 23 Bom 234 (236) (DB). Bai Rar.ibai 
v. Bai Mani. 

t('22) 9 AIR 1922 All 467 (469) : 45 All 
115 : 68 Ind Cas 798 (FB), Lallu Singh 
V. Gur Narain. 

(’03) 25 All 358 (36G) ; 1903 All W N 7-) 
(DB), Pkulckand v. Lakhu. 

1(’25) 12 AIR 1925 Nag 199 (202) : 22 Nag 
L R 124 : 83 Ind Cas 41 (DB), Bhagivan 
Prasad v. Hari Singh. (3 C P L R 37 and 
5 C P L R 63 overruled.) 

(’42) 29 AIR 1942 Lah 243 (24G) : 203 Ind 
Cas 404 (DB), Madho Singh v. Lieut. 
James R. R. Skinner. 

5. (’43) 30 AIR 1943 Sind 177 (181) ; ILR 
(1943) Kar 227 : 210 Ind Cas 35 (DB), 
Assttdibai SahijraTu v. Haribai V’asudev. 
(Where one of the coparceners relin- 
quishes his share in joint immovable pro- 
perty in favour of another copai'cener, it 
amounts to a gift and not a paitition and 
a mere transfer of possession is not i.ufS- 
cient substitute for a registered instru- 
ment.) 

(’29) 16 AIR 1929 Pat 591 (593) : 125 lud 
Cas 127 (DB), Debi Saron v. Nandlall. 
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title of the donee and if the donor remains in possession of the property 
thereafter, his possession is that of the donee.® As regards gifts of 
moveable property the second paragraph of the section allows it to be 
effected either by a registered instrument or by delivery."^ 

As to the validity of gifts in favour of a Hindu idol and dedications 
for charitable or religious purposes, see Note 5A on section 122. 


3. Buddhist law. — Under the Buddhist law delivery of possession 
to the donee was necessary for the completion of a gift.^ But the law 
regards delivery of possession has been abrogated by S. 123 of the Trans- 
fer of Property Act^ which applied to Buddhists even before the Trans- 
fer of Property (Amendment) Act, XX of 1929, by virtue of the old S. 
129 of the Act which apart from the provisions of S. 123 saved all rules 
of Buddhist law relating to gifts. 

It has been held that the Burmese Buddhists religious gifts are not 
excepted from the operation of this section and must therefore be effected 
in accordance with its provisions.® 


(’40) 27 AIR 1940 Cal 254 (256) : 189 Ind 
Cas 249, Haripada v. Elokeshi Debi. 

(’28) 15 AIR 1928 All 699 (702, 703) : 117 
Ind Cas 351 (DB), Hira Mani Singh v. 
Anmol Singh. (Gift by way of sankalap 
is not valid.) 

6. (’05) 27 All 169 (171) : 1 All L Jour 625 
(DB). Pahlwan Singh v. Ram Bharose. 
(24 All 157 followed.) 

(’22) 9 AIR 1922 AU 44 (45) ; 66 Ind Cas 
480 (DB), Debi Singh, v. Bunsidhar. 

7. (’87) 14 Cal 446 (448, 449) (DB), Char- 
Tnodos Das v. JVistarini Doai. 

(’89) 3 C P L R 37 (38), Govinda y. Mal- 
hari. (Overruled on another point in 
AIR 1925 Nag 199 : 22 Nag L R 124.) 

Note 3 

1. (’10) 8 Ind Cas 1200 (1201) (Low Bur), 
Maung Pan U v. Ma Kyi Nyo. 

(’20) 7 AIR 1920 Upp Bur 8 (10) : 3 Upp 
Bur Rul 228 : 59 I.C. 999, Ma Me I v. 
Maung Lauk Hnya. (Gifts made by 
grandparents to grandchildren are an ex- 
ception to the ordinary rule of Buddhist 
law under which an actual delivery of 
possession is necessary to validate a gift 
— Such gifts are valid without any trans- 
fer of possession.) 

(’18) 5 AIR 1918 Upp Bur 40 (42) : 3 Upp 
Bui- Rul 23 : 42 Ind Cas 68, Ma Tok v. 
Ma Chit. 

(’24) 11 AIR 1924 Rang 13 (14) : 1 Kang 
351 : 75 I C 166 (DB), Ma Thin Myaing 

vf Maung Gyi. , , ^ 

(’ll) 6 Low Bur Rul 32 (33) : 11 Ind Cas 

862 (863), Ma Hla U v. Mg. Aung Dun. 
(’12) 6 Low Bur Rul 77 (81) ; 18 Ind Cas 
466 (469) (DB), Ma Su v. Ma Jin. 

(’24) 11 AIR 1924 Rang 309 (310) : 2 Rang 
131 ; 83 I C 557 (DB), U Pandawun v. 
U Sandima. 

(’15) 2 AIR 1915 Low Bur 142 (143, 144) : 
8 Low Bur Rul 190 : 30 Ind Cas 665 (DB) , 
Ma Pan Nyun v. Ma Hla Sctn. (The rule 


as to Shinbyu gifts is an exception to the 
ordinary principle of the Buddhist law 
by which a gift to be valid has to be com- 
pleted by delivery of possession.) 

(’24) 11 AIR 1924 Rang 353 (353), Mi Hla 
Zan V. Pa Pa Ye. 

(’17) 4 AIR 1917 Low Bur 23 (24) : 40 Ind 
Cas 854, Maung Ba Maung v. Maung Pyu. 
(Gift made during donor’s last illn^ 
with the effect of excluding his heirs 
would be invalid without delivery of pos- 
session.) 

2. (’24) 11 AIR 1924 Rang 309 (310, 311) : 
2 Rang 131 : 83 Ind Cas 557 (DB), 
U Pandavjun v. U Sandima. 

(’24) HAIR 1924 Rang 353 (353), Ml Hla 
Zan v. Pa Pa Ye. 

(‘24) 11 AIR 1924 Rang 13 (14) : 1 Rang 
351 : 75 I.C. 166 (DB), Ma Thin Myaing 
V. Maung Gyi. 

(’16) 3 A I R 1916 Low Bur 11 (11, 12) : 
33 Ind Cas 129, Maung Shwe Kho v. 
Ma Mya. (Kanwin property is the pro- 
perty given by the bridegroom to the 
bride at the time of marriage for the joint 
purpose of the married pair. Such a gift, 
if not in writing and registered as re- 
quired by S. 123 of the Transfer of Pro- 
perty Act, is not valid.) 

(’17) 4 A I R 1917 Low Btir 23 (24) : 40 
Ind Cas 854, Maurig Ba Maung v. Maung 
Pyu. 

[See also (’24) 11 AIR 1924 Rang 260 (261): 
80 I. C. 255 (DB), Mg. Po Thet v. Mg. 
Min Din.] 

3. (’18) 5 AIR 1918 Low Bur 11 (12) : 9 
Low Bur 258 : 45 Ind Cas 926 (DB), 
U Zayanta v. U Nago. (Gift of a Kyaung 
is invalid unless registered.) 

(’20) 7 A I R 1920 Upp Bur 47 (47) : 3 Upp 
Bur Rul 207 : 57 Ind Cas W, V Ne 
Mein v. Ma Hmin On. 

(’38) 25 A I R 1938 Rang 303 (306) : 178 
Ind Cas 232, Daw Sctn v. Mo Mo4 Mo. 
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4. Muhammadan law. — This section does not affect any rule of 
Muhammadan law. (See section 129.) 

A gift by a Muhammadan must comply with the provisions of 
Muhammadan law.’ Under that law a writing is not necessary for a 
valid gift inter vivoSy but there must be a delivery of possession accord- 
ing to the nature of the property given. ^ The mere fact of registration 


Note 4 

1. *(’27) 14 AIR 1927 Cal 197 (198) : 100 
Ind Cas 296 (DB), Nasib Ali v. Wojcd 
Ali. 

(15) 2 AIR 1915 Cal 601 (606) : 26 Ind 
Cas 466 (DB), Rahim Bahsh Mandal v. 
Sajjad Ahmad. 

(’06) 28 All 439 (449) : 9 Oudh Cas 196 : 33 
Ind App 68 (PC), Chaudhri Mehdi Hasan 
V. Muhammad Hasan. 

(’29) 16 AIR 1929 Oudh 435 (436) : 5 Luck 
384 : 124 Ind Cas 354, Abdul Rahman v. 
Gaya Prasad. 

t(’32) 19 AIR 1932 Cal 497 (498) : 59 Cal 
557 : 138 Ind Cas 733 (DB), Sultan Miya 
V. Ajibakhatoon Bibi. 

C’12) 15 Ind Cas 698 (699) (DB) (Cal). 

Rahimjan Bibi v. Imanjan Bibi. 

(’23) 10 AIR 1923 Oudh 214 (215) : 26 Oudh 
Cas 128 : 74 Ind Cas 390, Khalil Ullah 
Shah V. Ewaz Ali. 

*(16) 3 AIR 1916 P C 27 (31) : 38 All 627 : 
43 Ind App 212 : 19 Oudh Cas 192 : 36 
Ind Cas 104 (PC), Sadilc Hussain Khan 
V. Hashim Ali Khan. 

(’36) 23 AIR 1936 All 600 (605) : 164 Ind 
Cas 515 (DB), Kulsum Bibi v. Shiom 
Sunder Lai. 

t(’27) 14 AIR 1927 P C 22 (22. 23) : 54 Ind 
App 23 : 5 Rang 7 : 100 Ind Cas 32 (PC), 
iWo Mi V. Kallander Ammal. 

(’91) 13 All 409 (414, 418) : 1891 All W N 
159 (FB), Angan Lai v. Muhammad Hu- 
sain. 

(’28) 15 AIR 1928 P C 108 (109, 111) : 52 
Bom 316 ; 55 Ind App 171 : 109 Ind Cas 
31 (PC), Musa Miya v. Kadar Bax. 

(’29) 16 AIR 1929 Pat 417 (418, 419) ; 123 
Ind Cas 401 (DB), Mt. Tabera v. Ajodhya 
Prasad. 

(’36) 23 AIR 1936 Rang 522 (523, 525) : 14 
Rang 485 : 166 Ind Cas 327, Rahmat Bibi 
V. Maung Po Sein. 

(’14) 1 AIR 1914 Low Bur 152 (154) : 7 Low 
Bur Rul 123 : 23 Ind Cas 903 (DB), 
Annamalay Chetty v. Mahomed Jsmail. 
(’05) 29 Bom 275n (276n), Abdul Codar v. 

Tajoodin. _ , , 

(’34) 21 AIR 1934 Oudh 163 (165) : 148 Ind 

Cas 801 (DB), Abdul Hamid v. Abdul 

(’16) 3 AIR 1916 All 351 (351) : 38 AU 212 ; 
35 Ind Cas 14 (DB), Karam Ilahi v. 

Sharf-ud'din. . , 

(’28) 15 AIR 1928 Nag 275 (276) : 108 tod 

Cas 435, Mayadad Khan v. Hczarl ^l. 

t(’83) 20 AIR 1933 Mad 86 (91) : 141 tod 

Cas 843, Abdul Razak Saheh v. Zainab 


Bi. 

(’10) 8 Ind Cas 38 (39) (DB) (Cal), Jahed- 
unnessa Bibi v. Najibwl Islam. 

('15) 2 AIR 1915 Oudh 75 (76) : 18 Oudh 
Cas 122 : 28 Ind Cas 180, Ali Bakshi v. 
Ghurai. 

t(’37 ) 24 AIR 1937 All 25 (27) : ILR (1937) 
AU 285 ; 166 Ind Cas 439 (DB), Mf. Kul- 
sum Bibi V. Bashir Ahmad, 

(•31) 18 AIR 1931 All 237 (237) : 124 Ind 
Cas 756, Ali Hasan v. Mt. Rashidan. 
t(’07) 30 Mad 519 (521, 522) : 17 Mad L 
Jour 562 (DB), VahazuUah Sahib v. 
Boyapati Nagayya. (24 Mad 513 not fol- 
lowed.) 

I See also (’21) 8 AIR 1921 Nag 84 (85) : 17 
Nag L R 103 : 64 Ind Cas 126, Fchmidun 
Nisa V. Hiralal (Transaction found to 
be a sale and hence required registra- 
tion.)] 

[But see (’01) 24 Mad 513 (521, 522) : 11 
Mad L Jour 227 (DB), Alabi Koya v. 
Mussa Koya. (Per Benson. J. — Not fol- 
lowed in 30 Mad 519.)] 

2. (’48) 35 AIR 1948 Bom 114 (115) : ILR 
1947 Bom 372, Jaitunbi v. Fafrubhai. 
*(’27) 14 AIR 1927 Cal 197 (198) ; 100 Ind 
Cas 296 (DB), Nasib Ali v. Wajed Ali. 
t(’32) 19 AIR 1932 Cal 497 (498) : 59 Cal 
557 1 138 Ind Cas 733 (DB), Sultan Miya 
V. Ajibakhatoon Bibi. 

(1841-46) 3 Moo Ind App 245 (257, 258) : 
6 Suth W R P C 46 (PC), Jeswunt 
Singhjee v. Jet Singhee. 

*(’22) 9 AIR 1922 P C 281 (288) : 44 All 
301 : 25 Oudh Cas 95 ; 49 Ind App 195 : 
68 Ind Cas 254 (PC). Md. Abdul Ghani 
V. Mt. Fakhr Julian Begam. 

(’27) 14 AIR 1927 P C 22 (22, 23) : 54 Ind 
App 23 : 5 Rang 7 : 100 Ind Cas 32 (PC), 
Mo Mi V. Kallander Ammal. (Gift to 
wife — Mutation of wife’s name effected — 
Possession of husband will be presumed 
to be on behalf of wife.) 

*(’16) 3 AIR 1916 P C 27 (31, 32) : 38 All 
627 ; 43 Ind App 212 ; 19 Oudh Cas 192 : 
36 Ind Cas 104 (PC), Sadik Husain v. 
Hashim Ali. • 

(’28) 15 AIR 1928 P C 108 (110, 111) : 52 
Bom 316 : 55 Ind App 171 : 109 Ind Cas 
31 (PC). Musa Miya v. Kadar Bax. 

(’29) 16 AIR 1929 P C 149 (151) : 4 Luck 
305 : 56 Ind App 213 : 116 Ind Cas 405 
(PC), Amjad Khan v. Ashraf Khan. 

• (’32) 10 AIR 1932 P C 13 (19) ; 6 Luck 556 : 
59 tod App 1 : 136 tod Cas 385 (PC), 
Sadiq Ali v. Fakr Johan Begam. (Gift 
to wife — Declaration of delivery of pos- 
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session in deed and delivery of deed 
held sufficient to establish transfer of 
possession.) 

<’74) 6 N W P H C R 338 (341, 342) (DB). 
Nizam-ud-din v. Zabeda Bibi. 

(’75) 7 N W P H C R 313 (317, 318) (DB). 
Kasum v. Shaista Bibi. 

(’81) 3 All 266 (275) (PC), Kanmr i;7inissa 
Bibi V. Hussani Bibi. 

t(’88) 11 All 1 (8) : 1888 All W N 266 (DB), 
Rahim Baksh v. Muhammad Hasan. 

(’91) 13 All 409 (413) ; 1891 Ail W N 159 
(FB), Angan Lai v. Mohammad Husain. 
(Per Mahmood, J.) 

(’95) 18 All 1 (3) : 1895 All W N 123 (DB), 
Sajjad Ahmed v. Kadri Begam. 

•f(’99) 21 All 165 (170) : 1899 All W N 8 
(DB), A7iu>ari Begam v. Nizamuddin 
Shah. (To constitute valid gift donor 
should transfer possession of such inte- 
rest as he has at the time of gift — 
Transferring possession of corpus of 
property not necessary.) 

t(’06) 28 All 439 (449) : 33 Ind App 68 : 9 
Oudh Cas 196 (PC), Mehdi Hasan v. 
Mahomed Hasan. 

(’87) 1887 All W N 84 (88) (DB), Koniz 
Fatima v. Abbas Ali. 

(’ll) 11 Ind Cas 534 (535, 536) (AU), Neaz 
Begam v. Manzoor Ahmad. (In case of 
gift to wife no presumption as to posses- 
sion should be made.) 

(’12) 34 AU 465, (467, 468) : 14 Ind Cas 587 
(588) (DB), Ahmad-ud-din v. Jlahi 
Bakhsh. (Gift of a right to receive a 
share of the offerings which might be 
made at a particular shrine — Actual 
physical possession not necessary.) 

(’13) 20 Ind Cas 900 (900) (AU), Namdor 
Khan v. Mohammed Saddiq. 

t(’36) 164 Ind Cas 720 (720) (All), Baldeo 
Prasad Balgovind v. Shuhratan. 

(’16) 3 A I R 1916 All 351 (351) : 38 AU 
212 : 35 Ind Cas 14 (DB), Karam Ilahi 
v. Sharfuddin. 

(’22) 9 A I R 1922 AU 347 (347) : 44 AU 
580 : 67 Ind Cas 671 (DB), Mohan Lai 
v. Mahmud Husain. 

(’24) 11 AIR 1924 AU 370 (371) : 46 All 
260 : 78 Ind Cas 222 (DB), Mt. Mulani 
v. Maula Baksh. 

(’27) 14 AIR 1927 AU 345 (345, 346) : 49 
AU 503 : 100 Ind Cas 644 (DB), Ahmodi 
Begam v. Abdul Aziz. (Donor not in 
possession but doing aU in his power to 
complete the gift — Gift is vaUd.) 

(’27) 14 AIR 1927 All 414 (415) : 100 Ind Cas 
1022 (DB), Mahomad Yusuf v. Mahomed 
Jsmoil. (Gift to minor m custody of 
donor — ^Transfer of possession not neces- 
sary.) 

(’30) 77 AIR 1930 All 793 (794) : 124 Ind 
Cas 728, Cause Sheikh v, Mahommad 
Sharif. (A gift of an vmdivided ^are of 
joint property by a co-owner in con- 
structive possession of the same through 
other co-owner is vaUd provided he does 


all that Ues in his power to do to wipe 
himself off and to put his donee mto 
the same kind of possession as he him- 
self had over the property.) 

(’31) 18 AIR 1931 AU 237 (237) : 124 Ind 
Cas 756, Ali Ha^an v. Mt. Rashidan. 

(’32) 19 AIR 1932 All 370 (371, 372) : 138 
Ind Cas 841, Mahomed Said v. Mahomed 
Hanif. (Gift by one cosharer to another 

Donee already in possession on behalf 

of all cosharers — Gift vaUd.) 

(’34) 21 AIR 1934 All 179 (188) : 148 Ind 
Cas 528 (DB), Iftikar Wall Khan v. 
Sikandar Begam. 

*(’36) 23 AIR 1936 All 600 (604, 605) : 164 
Ind Cas 515 (DB), Kulsum Bibi v. Shiam 


Sundar Lai. ^ ^ 

(’37) 24 AIR 1937 AU 25 (26, 27) : ILR 

(1937) AU 285 : 166 Ind Cas 439 (DB), 

Kulsum Bibi v. Bashir Ahmad. 

(’37) 24 AIR 1937 AU 547 (548) : I L R 

(1937) AU 609 : 170 Ind Cas 824 (DB), 

Mt. Jamilunnissa v. Mohammad Zia. 
(Gift by cosharer in exclusive possession 
to another cosharer — SymboUcal posses- 
sion sufficient.) 

■(’82) 6 Bom 168 (175) (FB), Lakshman 
Dass Sarup Chand v. Dasraf. 

(’82) 6 Bom 645 (648, 649) (DB), Adam 

Khan v. Alarafchi. 

(’82) 6'Bom 650 (661, 662) (DB), Mohmudin 
v Mancharsha. (Donor simply owner of 
property which was in possessum of the 
mortgagee at the date of gift— Gift held 

not possible.) pi. i 

•(’85) 9 Bom 146 (150, 151) (DB), SKatk 

Ihhram v. Shaik Suleman. (With regard 
to the deUvery of the subject-matter ot 
a gift essential under the Mahomedan 
law, the principle is that when a p^on 
is present on the premises proposed to 
be delivered to him a declaraUon of the 
person previously possessed puts the for- 
mer into possession.) 

(’87) 11 Bom 517 (518) (DB), MoguUha v- 
Mahomed Soheb. 

(’89) 13 Bom 156 (159) (DB), MeheraU v. 
Tejudin. (DeUvery of possession essen- 
tial— Donor must, therefore, be m pos- 

CsTiTBom 264 (274) (DB), Nteam«ddi« 

Gulam v. Abdul Gafur. i. • „ 

(’89) 13 Bom 352 (355) (DB), Emnahax v. 

(’9^^^'^^Bom 682 (684) : 1 Bom L R 177 

(DB), Ismal v. Ramji. _ 

t(’05) 29 Bom 267 (275, 276) : 7 Bom L R 
45, Moosobhai v. Yacoobnoi. 

(’05) 29 Bom 275n (276n) : 6 Bom L K 
263, Abdul Cadar v. Tojoodxn, 

(’05) 29 Bom 428 (434) ; 7 Bom L R 477 
(DB), Mahamadunnissa Begum v. J. 

t(??fl^Bom 468 (477, 478 479) : 7 Bom 
L R 443 (DB), Bibi Khaver v. B.bi 

Rakhta. 
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t(’04) 6 Bom L R 983 (992), Khaver Sultan 
V. Rukha Sultan. 

(’04) 6 Bom L R 1043 (1050), Mahomed 
V. Bai Cooverhai. 

(1864) 1 Bom H C R 157 (160, 161), Amina 
Bibi V. Khatija Bibi. 

(’75) 1875 Bom P J 35 (DB). Siraj Chanda- 
Saheb v. Bapitsaheb. 

(’76) 1876 Bom P J 272, Gho^imio v. Bi~ 
banbu. 

(’98) 1898 Bom P J 402 (DB), Gahirmal 
Umaram v. Moktambi. (If donor and 
donee remain in joint possession, it is 
not sufficient delivery except in cases 
of gifts from wife to husband and from 
guardian to his ward.) 

(’12) ^ Bom 214 (252) : 12 Ind Cas 225 
(240), Casmally v. Currimbhoy Ebrahim. 
(’20) 7 AIR 1920 Bom 135 (136) : 55 Ind 
Cas 952 (DB), Abdul Majidkhan v. Hus- 
seinbu. (Donor and donee in same pre- 
mises — Delivery cannot be presumed — 
Some overt act must be shown— Inten- 
tion depends on circumstances.) 

(’21) 8 AIR 1921 Bom 248 (249) : 45 Bom 
1296 : 64 Ind Cas 21 (DB), Chandsaheb 
V. Cangabai. (Actual possession given 
of some lands but not of others in pos- 
session of mortgagee — Gift operates as to 
latter also.) 

t(’24) 11 AIR 1924 Bom 410 (411, 412) : 48 
Bom 396 : 80 Ind Cas 208 (DB), Hashimhi 
Yakubsaheb v. Ajamatbi. 

(’25) 12 AIR 1925 Bom 305 (308j : 86 Ind 
Cas 886 (DB), Hassaruilli Degumiya v. 
Ruhulla Ahmad. 

(’26) 13 AIR 1926 Bom 559 (562. 563) : 98 
Ind Cas 285 (DB), Kadarbhai v. Nam- 
bibi. (Delivery of possession necessary 
even when gift is by husband to wife.) 
t(’34) 21 AIR 1934 Bom 21 (22, 24) : 58 
Bom 254 : 149 Ind Cas 225, Ebrahim AH 
Bhai V. Bai Asi. (Test of validity of 
gift is whether donor or donee reap the 

benefit.) i i 

(’35) 22 AIR 1935 Bom 84 (89) : 155 Ind 

Cas 334, Mahomed Hussain v. Aishabai. 

(76) 2 Cal 184 (197) : 3 Ind App 291 (PC). 

Khajooroennissa v. Roioshaii Jehan. 

(’83) 9 Cal 138 (142) (DB), Vsuf Alt v. 

Collector of Tipperah. 

(’84) 10 Cal 1112 (1123, 1124) (DB). Abdool- 

gaffoor v. Muleka. 

(’88) 15 Cal 684 (702) : 15 Ind App 81 
(PC), Mahomed Bukh Khan v. Hoseeni 

Bibi. 

t(’98) 25 Cal 9 (17) : 24 Ind App 196 (P C). 
Aga Mahomed Jaffer Bindanecm v. 
Koolsom Bibi. 

(’04) 31 Cal 319 (330) (DB). Fatma Bibee 
v. Ahmed Baksh. (No actual delivery 
of possession necessary when a parent 
makes a gift to a minor son.) 

(’80) 5 Cal L R 91 (93. 94) (DB). Valayet 
Houein v. Maniran. 

(1884) 1864 Suth W R Gap No. 121 (123) 


DB), Wajecd Ali v. Abdool Ali (Gift 
by father to minor son — Formal delivery 
not necessary.) 

(1864) 1864 Suth W R Gap No. 185 (186) 
(DB), Zohodooreen Sircar v. Baharoollah 
Sirdar. 

(’66) 5 Suth W R 4 (19) (DB), Rashun 
Jahan v. Enaet Hosscin. 

(’68) 9 Suth W R 257 (258) (DB), Abedoo- 
nissa Khatoon v. Ameeroonissa Khatoon. 
(’71) 16 Suth W R 88 (90) (DB), Obedur 
Reza V. Mahomed Muneer. 

(74) 22 Suth W R 314 (314) (DB), Shahfan 
Bibee v. Shib Chunder Shaha. 

■•-‘(75) 2 Ind App 87 (105, 106) : 23 Suth 
W R 208 (210) (PC), Ameeroonissa 
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(•09) 2 Ind Cas 846 (847, 848) (DB) (Cal), 
Danoo Darjee v. Momatajaddi Bhuiya. 
(’10) 8 Ind Cas 38 (39, 40) (DB) (Cal), 
Jahedunnessa Bibi v. Najibul Islam. 

(’12) 13 Ind Cas 434 (436) (DB) (Cal), 
Mahamed Farid v. Mahomed Abdul 
Ga/ur. (Delivery of one of two distinct 
properties given — Gift takes effect only 
as to that property.) 

(’12) 15 Ind Cas 698 (699, 700) (DB) (Cal), 
Rahimjan Bibi v. Imanjan Bibi. 

(’31) 132 Ind Cas 95 (95) (DB) (Cal). 

Abia Khatoon v. Omar Ali. 

: (’15) 2 AIR 1915 Cal GOl (606) r 26 Ind 
Cas 466 (DB), Rahim Baksh v. Sajjad 
Ahmad. 

(’19) 6 AIR 1919 Cal 741 (742, 743) : 52 
Ind Cas 314. Shed Ahmed v. Ibrahim. 
U’21) 8 AIR 1921 Cal 225 (225, 226) : 59 
I.C. 355 (DB), Samsul Mehar Bibi v, 
Mahiuddin Ahmad. 

(’22) 9 AIR 1922 Cal 422 (424. 425. 426) : 49 
Cal 68 : 62 Ind Cas 481 (DB), Tara Pra- 
sanna v. Shandi Bibi. 

(’27) 14 AIR 1927 Cal 808 (811. 812) ; 54 
Cal 754 : 105 Ind Cas 67 (DB). Saraf- 
uddin Mohamed v. Mohiddin Muhammad. 
U'S2) 19 A I R 1932 Cal 497 (501, 502) : 59 
Cal 557 ; 138 Ind Cas 733 (DB), Sidtan 
Miya v. Ajihakhatoon Bibi. 

(’33) 20 AIR 1933 Cal 785 (785, 786) : 146 
Ind Cas 803, Muhara Bibi v. Maharnlla 
Mondal. (Equity of redemption in usu- 
fructuary mortgage can be subject of 
valid gift.) 

tC35) 22 AIR 1935 Cal 393 (394, 395. .396) : 

156 Ind Cas 563, Gani Miya v. Wajid AU. 
(’68) 1868 Pun Re No. 107, page 274 (275), 
Futteh Khan v. Allayar Khan. 

(75) 1875 Pun Re No. 76, page 189 (190, 
191), Nizam-uddin v. Mahomed Nur. 

(’81) 1881 Pun Re No. 19. page 30 (33, 34), 
Hyat Muhammad v. Dina. 

(’82) 1882 Pun Re No. 86. page 251 (253), 
Gulam Muhammad v. Muhammad Amin. 
(’83) 1883 Pun Re No. 51, page 163 (165), 
Sher Shah v. Jafer Shah. 

(’86) 1886 Pun Re No. 3, page 5 (6), B-udhw 
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(’95) 1895 Pun Re No. 15, page 54 (57), 
Fatta V. Bakhra. 

(’26) 27 Pun L R 433 (437), Mustaquim v. 
Diwan Chand. 

(’37) 39 Pun L R 1014 (1015), Sher Dad v. 
Jafar Jan. 

(’12) 1912 Pun Re No. 106 : 17 Ind Cas 857 
(859, 860) (DB), Nur Muhammad v. 

Bhagwan Das. 

(’26) 93 Ind Cas 334 (335) (DB) (Lah), 
Abdul Khaliq v. Fateh Mohammad. 

i (’17) 4 AIR 1917 Lah 181 (185, 186) : 1917 
Pun Re No. 92 : 40 Ind Cas 374 (DB), 
Mahomed Hamid v. Muhammad Majid. 

(’22) 9 AIR 1922 Lah 40 (41) : 70 Ind Cas 
493 (DB), •Shari/ Hussain v. Rukan Din. 

(’24) 11 AIR 1924 Lah 562 (563) : 79 Ind 
Cas 81 (DB), Feroz-ud-din v. Sardar 

Shah. 

(’25) 12 AIR 1925 Lah 501 (502) : 90 Ind 
Cas 640, Rahmat Ali v. Mt. Daulat Bibi. 

(’26) 13 AIR 1926 Lah 286 (287) : 92 Ind 
Cas 479, Fateh Mahomed v. Mitha. (Gift 
by father to son is complete on execution 
of deed — Delivery of possession not 
necessary.) 

7 (’29) 16 AIR 1929 Lah 45 (47) : 9 Lah 
567 : 108 I.C. 741 (DB), Alla Rakha v. 
Ali Mahomed. 

(’31) 18 AIR 1931 Lah 620 (621) : 132 Lid 
Cas 859 (DB), Abdullah Shah v. Haji 
Shah. (Case of gift of undivided share 
owned by donor not requiring delivery 
of possession is an exception to general 
rule.) 

(’32) 19 AIR 1932 Lah 316 (318) : 143 Lid 
Cas 261 (DB), Mt. Saidunnissa v. Jnam 
Ilahi. 

(’33) 20 AIR 1933 Lah 601 (605) : 14 Lah 
473 : 144 Ind Cas 45 (DB), Mahomed 
Hassan v. Safdar Mirza. (Gift to minor 
son — Transfer of possession not neces- 
sary.) 

(’35) 22 AIR 1935 Lah 795 (796, 798) : 16 
Lah 629 : 159 Ind Cas 968 (DB), Qama- 
rud-din v. Mt. Nassau Jan. 

t(’36) 23 AIR 1936 Lah 92 (94, 96) : 161 
Ind Cas 365 (DB), Nazir Din v. Mahomed 
Shah. (Gift being indivisible, deUvery of 
possession of any part of the property 
would make the whole gift operative.) 

(’90) 13 Mad 46 (47) (DB), Hussain v. 

Shaik Mira. 

(’93) 16 Mad 43 (48) : 3 Mad L Jour 14 
(DB), Shari/o Bibi v. Gulam Mahomed 

Dastagir. . , 

(’96) 19 Mad 343 (344) (DB), Bava Satb v. 

Mahomed. ^ ^ 

(1900) 23 Mad 70 (72) : 9 Mad L Jour 185 
(DB), Esuph Ravuthan v. Pattamsa Am- 

(’oT)” 30 Mad 305 (307) ; 2 Mad L Tim IM 
(DB), Veetil Bava v. Vectil Pakrukuttt. 

i (’07) 30 Mad 519 (521, 522) : 17 Mad L 
Jour 562 (DB), Vaha Zullah Sahib v. 
Boyapati Nagayya. (24 Mad 513 not fol- 


lowed.) 

(’69) 5 Mad H C R 114 (119) (DB), Khader 
Hussain v. Hussain Begum. 

(’70) 6 Mad H C R 455 (463), Azimunrdssa 
Begum v. Dale. 

(’10) 8 Ind Cas 431 (432, 433) (Mad), Bee 
Jan Bee v. Fatima Bee Bee. 

t(’12) 35 Mad 120 (128, 129, 130) : 14 Lid 
Cas 993 (994, 997) (DB), Nynar Mahomed 
V. Kandasami Kolathi. 

(’12) 16 Ind Cas 616 (617, 618) (DB) 
(Mad), Abdul Rahman v. Hasan 5ah-ib. 

(14) 1 AIR 1914 Mad 264 (266) : 23 Ind 
Cas 547 (DB), Abdul Rahiman Nocbiyor 
V. Muhamad Nurdin Maracayer. 

(’14) 1 AIR 1914 Mad 446 (448) : 23 Ind 
Cas 802 (DB), Rasool Bee v. ^hulam 
Kasim Saheb. 


r(’15) 2 AIR 1915 Mad 1 (3) : 23 Ind Cas 
651 (DB). Rahiman Bi v. Mahomed 

Fatima Bibi. 

(’15) 2 AIR 1915 Mad 921 (923) : 31 Ind 
Cas 545 (DB), Rahiman Bi v. Fotima Bi. 
(’15) 2 AIR 1915 Mad 972 (975) ; 29 Ind 
Cas 439 (DB), Alamanayakunikari Nahi 
Sab V- Murukuti Papiah. 

(15) 2 AIR 1915 Mad 1056 (1058) : 31 
Ind Cas 281 (DB), Mohammad Sulfalla 
Sahib V. Vajihuddin Sahib. 

(’17) 4 AIR 1917 Mad 20 (26) ; 38 Ind 
Cas 248 (DB), Yacoob Sahib v. Pacha 
Bibi. (Assignment of insurance policy 
though not accompanied by delivery of 
documents is valid.) 

(’18) 5 AIR 1918 Mad 1337 (1344, 1345) : 
42 Ind Cas 684 (DB), Sabjan Sahib v. 

Abdul Azeez Sohib. 

(’19) 6 AIR 1019 Mad 669 (670, 671) : 49 
Ind Cas 204 (DB), Subramania Iyer v. 

^AJR 1923 Mad 52 (53) (DB), 
Fatima Bibi v. Jhoirum Bibi. 
t(’27) 14 AIR 1927 Mad 572 (574) J IW Ind 
Cas 62, Ajagar Hazar Saheb v. 

(’28) 15 AIR 1928 Mad 613 (613, ^4) : 108 
Ind Cas 637, NobooTna v. Khedar Hus- 
sain v. Khedar Hussain. (Gift of remain- 
der is invaUd as such gift cannot ^ ac- 
companied by possession , 

(’30) 17 AJR 1930 Mad 593 (593) : 127 Ind 
Cas 127, Muhammad Naina Maracaxr v. 
Ummanaikani AmmaL 

*(’33) 20 AIR 1933 Mad 86 (91) : 1^ Ind 
Cas 843, Abdul Razak v. Zairmh Bu 
(’M) 15 AIR 1928 Nag 275 (276) : 108 Ind 
Cas 435, Mayadad Khan v. , 

(’10) 13 Oudh Cas 347 (3«, ^) ^ ® ^ 
C^as 717 (718), Muhammad Idris Khan v. 

Jftikhar Ahmad. „ 

(’13) 20 Ind Cas 286 (287) (Oudh), Mt. 

Shodo Bibi v. Ashraf Hussain. 

(’37) 167 Ind Cas 299 (300, 301)^ (Oudh), 

Mt. Kodirunnisa v. Mt. 

(’14) 1 AIR 1914 Oudh 167 (168) : 

Cas 60 : 23 Ind Cas 453, Muni/a Btbt v. 
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of the deed of gift in accordance with the provisions of S. 123 cannot cure 
the want of such delivery of possession.^ On the other hand, where a 


Fateh Ali. 

(15) 2 AIR 1915 Oudh 75 (76) : 18 Oudh 
Cas 122 : 28 Ind Cas 180, Ali Bafcsh v. 
Gliurai. 

(’21) 8 AIR 1921 Oudh 209 (212) : 24 Oudh 
Cas 374 : 66 Ind Cas 24 (DB), Aft. Ha/i- 
zunnisa v. Jawahir Singh. 

(’22) 9 Am 1922 Oudh 93 (95) : 24 Oudh 
Cas 321 : 65 I. C. 132, Siraj Hussain v. 
Mushaf Hiissain. 

(’23) 10 AIR 1923 Oudh 80 (83, 84) : 25 
Oudh Cas 291 : 70 Ind Cas 253 (DB), 
Sharfuzzaman v. Sir Henry Stanyon. 

(’23) 10 AIR 1923 Oudh 214 (215) : 26 Oudh 
Cas 128 : 74 Ind Cas 390, Khalil Ullah 
Shah V. Ewaz Ali. 

(’25) 12 AIR 1925 Oudh 568 (576) : 28 Oudh 
Cas 265 : 87 Ind Cas 445 (DB), Amjod 
Khan v. Ashraf Khan. 

(’26) 13 AIR 1926 Oudh 474 (475) : 94 Ind 
Cas 392, Amir Khan v. Hakumat Bibi. 
(’28) 15 Am 1928 Oudh 414 (415) ; 110 Ind 
Cas 26 (DB), JMohammod Hyder v. Moti 
Lai. 

(’29) 16 Am 1929 Oudh 435 (436) : 5 Luck 
384 ; 124 I.C. 354, Abdul Rahman v. Gaya 
Prasad. 

(’30) 17 Am 1930 Oudh 71 (73) : 5 Luck 
597 : 123 Ind Cas 857 (DB), Zahuran v. 
Abdur Salam. 

t(’31) 18 Am 1931 Oudh 7 (8, 9) : 129 Ind 
Cas 161, Jhumman v. Husain. (Taking 
of possession even subsequent to gift 
with donor’s consent makes gift valid.) 
(’31) 18 AIR 1931 Oudh 19 (20) : 6 Luck 
403 : 129 Ind Cas 335 (DB), Khaluj Bux 
V. Mahabir. 

(’31) 18 Am 1931 Oudh 177 (229. 230) : 136 
Ind Cas 642. Mah<med Azim Khan v, 
Sadat Ali Khan. 

(’34) 21 AIR 1934 Oudh 27 (29) : 147 Ind 
Cas 867, Ewaz Mohammad v. Ghafoor 

Khan. , , 

(’34) 21 AIR 1934 Oudh 163 (165) : liS Ind 
Cas 801 (DB), Abdul Homid v. M. Abdul 

Ghani. ^ 

(17) 4 AIR 1917 Pat 447 (448) ; 40 Ind Cas 
856 (DB)', O^ctal Trustee of Bengal v. 
Nimchand Marwari. 

(’18) 5 AIR 1918 Pat 291 (293. 294) : 43 Ind 
Cas 857, Basirnl Haq v. Md. Ajimuddin. 
(Gift of interest in land— Donor need not 
transfer corpus but only possession of 

that interest.) ^ 

(’23) 10 Am 1923 Pat 481 (482, 483) ; 71 
Ind Cas 897, Dalpheroo Mian v. Bangah 


14 Am 1927 Pat 20 (21, 22) : 97 Ind 
Cas 154 (DB), Abdul Hague v. Mf. Tami- 
zan. (Donor putting donee in a position 
to t&ke possession is sufficient delivery 

for validating gift.) - t> * 

(’28) 15 Am 1928 Pat 183 (187) : 7 Pat 


118 : 114 Ind Cas 204 (DB), Bibi Bilkis 
v. Wahid Ali. 

(’29) 16 AIR 1929 Pat 417 (418, 419) : 123 
Ind Cas 401 (DB), Mt. Tabera v. Ajodhya 
Prasad. 

(’14) 1 Am 1914 Low Bur 208 (209) : 24 
ind Cas 704 (DB), Ahmed Ghulam Ma- 
homed jSadiq v. Mahomed Cassim Makda. 

(’33) 20 AIR 1933 Rang 155 (155) : 11 Rang 
109 : 143 Ind Cas 828, Suna Meah v. S. 

A. S. Pillai. 

('36) 23 Am 1936 Rang 430 (431) ; 14 Rang 
439 : 164 Ind Cas 934 (FB), Ma Asha v. 

B. K. Haidar. (Gift of immovable pro- 
perty in Burma althougli good under 
Maiiomedan law is not so, if not made 
according to S. 123.) 

(’36) 23 AjlR 1936 Kang 522 (523) : 14 Rang 
485 : 166 Ind Cas 327, Ra/i7nat Bibi v. 
Maung Po Sein. 

(’31) 18 AIR 1931 Sind 17 (20) : 25 Sind 
L R 72 ; 129 Ind Cas 900 (DB), Mt. 
Hakim Bibi v. Mir Ahmed. 

(’70) 7 Bom H C R O C 27 (33), Ruja Bat v. 
Ismail Ahmad. 

(’05) 28 Ali 147 (152) : 1905 All W N 222 
(DB), Humera Btbi v. Najm-un~nissa 
Bibi. 

[See also (’75) 14 Beng L R 307 (309) : 23 
Suth W R 131 (131) (DB), Cunyahurry 
Nundee v. liaghubram l^undee. (Obiter.) 

(’33) 20 AIR 1933 Oudh 99 (100) : 142 Ind 
Cas 42 (DB), Mt. Khairunjiisa v. Kara- 
tnatulLa. 

(11) 38 Cal 518 (520, 521) ; 9 Ind Cas 635 
(636) (DB), Abdul Aziz v. Fateh Maho- 
med Hazi. (Gift of a share in Kaimi 
rayali holding — Donee admitted to joint 
possession — Oift held valid.) 

('2i) 8 AIK 1921 Nag 84 (85) : 17 Nag L R 
103 : 64 Ind Cas 126, t'akmidun-Nisa v. 
Hiralal.] 

[But «ee (’66) 1 Agra H C R 238 ( 239) 
(DB), Gyazood-Ueen Hyder v. Fatima 
Bepum.J 

Also see S. 9, Note 1. 

3. T(’15) 2 AIR 1915 Cal. 601 (606) ; Z6 
Ind Cas 466 (DB), Rahim Bakhsh Mau- 
dal v. Sajjad Ahmad Choiadhary. 

(’32) 19 AIR 1932 Cal 497 (5U0j : 59 Cal 
557 : 138 Ind Cas 733 (DB), Sultan Miya 
v. Ajiba KUatoon Bibi. 

(’07) 30 Mad 519 (521, 522) ; 17 Mad L Jour 
562 (DB), Vahazulla Sahib v. Boyapati 
Nagayya. (24 Mad 513 not followed.), 

f(14) 1 Am 1914 Mad 264 (266) : 23 Ind 
Cas 547 (DB), Abdul Rahiman Hachiyal 
v. Muhammad Nurdin Maracayer. 

(’12) 15 Ind Cas 698 (700) (DB) (Cal), 
Rahimjan Bibi v. Imanjan Bibi. 

( 29) 16 Am 1929 Lah 45 (47) : 9 Lah 567 : 
108 Ind Cas 741 (DB), Allah Rakha v. 
V. Ali Mahomed. 
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gift complies with the provisions of that law it will not become invalid 
by the mere presence of a deed of gift which, owing to some defect, is 
invalid under S. 123 of the Transfer of Property Act.-* As held by Suh- 
rawardy, J., in Nasih Ali v. Wejed Ali.^ 

“A gift in order to be valid must be made in accordance with the 
forms stated above, and even if it is evidenced by writing, unless all 
the essential forms are observed it is not valid according to law. 
That being so, a deed of gift executed by a Muhammadan is not the 
instrument effecting, creating or making the gift but a mere piece 
of evidence. It may so happen after a lapse of time that the evidence 
of the observance of the above forms might not be forthcoming; so 
it is sometimes thought prudent to reduce the fact that a gift has 
been made into writing. Such writing is not a document of title but 
is a piece of evidence.’* 

It has been held that even where a Muhammadan makes a gift to a 
Hindu, the gift is governed by the rules of Muhammadan law and not by 
the provisions of this section.® 

See also Notes on section 129. 


5. Gift of immovable property. — As seen in Note 1, the section 
requires that a gift of immovable property, irrespective of its value, must 
be effected only by a registered instrument signed by or on behalf of the 
donor and attested by at least two witnesses. The effect of such instru- 
ment is that title legally passes from the donor to the donee and any men- 
tal reservation or secret intention on the part of the donor to the con- 
trary is ineffective and cannot prevent the legal effect of a valitUy exe- 
cuted gift deed.'“ A gift which does not comply with this requirement 
is bad and cannot pass any title to the donee.'* 


(’14) 1 AIR 1914 Low Bur 208 (209) : 24 
Ind Cas 704 (DB), Ahmed Gulam Maho- 
med Sadiq v. Md. Cassim Makda. 

(’87) 11 Bom 517 (518) : 1887 Bom P J 118 
(DB), Mogulshah v. Mahamad Sdheh. 

t(’99) 23 Bom 682 (684) : 1 Bom L R 177 
(DB), Ismal v. Romji. (Registration is 
not equivalent to possession.) 

4. *(’27) 14 AIR 1927 Cal 197 (198) : 100 
Ind Cas 296 (DB), Nasih Alt v. Wojei 
Ali. (Written document of gift is not a 
document of title but is a* piece of evi- 
dence.) 

(’16) 3 AIR 1916 All 351 (351) : 38 AU 212: 
35 Ind Cas 14 (DB), Karam Jlahi v. 
Sharf-ud-din. (Not properly attested.) 

t(’36) 23 AIR 1936 All 600 (605) : 164 Ind 
Cas 515 (DB), Mt. Kulsum Bibi v. Shiam 
Sunder Lai. 

(’29) 16 AIR 1929 Oudh 435 (436) : 5 Luck 
384 : 124 I. C. 354, Abdul Rahman v 
Gaya Prasad. 

[See also (’26) 13 AIR 1926 All 294 (294) : 
92 I. C. 558, Pancham Lai v. Md. Yoqub 
Khan.] 

5. (’27) 14 AIR 1927 Cal 197 (198) : 100 
Ind Cas 296 (DB). 

6 (’29) 16 AIR 1929 Pat 417 (418, 419) : 

123 Ind Cas 401 (DB), Mt. Tabera v. Aj- 
odhya Prasad. 


Note 5 

la. (’48) 35 AIR 1948 Nag 328 (330) : HR 
(1948) Nag 824 Bhagabai v. Ghansham- 

1 . (’43) 30 AIR 1943 Sind 177 (180) : ILR 
(1943) Kar 227 : 210 Ind Cas 35 (D3), 
Assudibai v. Haribai Vasudev. (Mere 
mutation of names will not create a valid 
gift of immovable property.) 

•(’19) 6 AIR 1919 P C 44 (46) : 43 Mad 
234 : 46 Ind App 285 : 53 Ind Cas 901 
(PC), Varda Pillai v. Jivarathnammal 
(Donor presenting a i)etition to the Col- 
lector for transfer of the property in 
donee’s name in pursuance of a gift — 
Donee also presenting similar petition-— 
Property registered by the Collector in 
donee’s name — Held, provisions of S. 123 
not complied with.) 

(’38) 25 AIR 1938 Oudh 97 (98) : 14 Luck 
9 : 173 Ind Cas 610, Wajid AU v. Ganga- 
din. (When a person is sole owner of 
property there cannot be any fanuly 
tlement about it between him and im 
son and if he wants to give up his righte 
in the properly in favour of his son it 
must be done by a deed of gift prop^ly 
registered and attested under Section 

123 ) 

(•10) 6 Ind Cas 581 (581) (All) (DB), Kali- 
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A mere delivery of possession without a registered instrument will 
not cure the defect.® On the other hand, if there is a registered docu- 
ment, no delivery of possession is necessary to effect the transfer.^ 

Under S. 49 of the Registration Act a deed of gift not registered as 
required by this section may be used in evidence for collateral purposes.^ 

As to meaning of the expression “registered” see S. 3, N. 20. 

6. Registration and operation of gift. — The mere fact that a deed of 
gift is registered does not render the gift complete, in the absence of 


charan v. Utmi. (Application for muta- 
tion cannot be treated sis a gift.) 

*(’34) 21 AIR 1934 P C 67 (68) : 12 Rang 
238 : 147 Ind Cas 328 (PC), Lim Charlie 
V. Official Receiver. 

(’27) 14 AIR 1927 Rang 143 (144) : 5 Rang 
125 : 101 Ind Cas 634, Maung Kyan Za v. 
V De Bi. 

(10) 34 Bom 287 (291) : 5 Ind Cas 599 
(WO) (DB), Madhavrao Moreshvar v. 
Kasibai Dattuhhai. 

(’27) 14 AIR 1927 Rang 335 (335) : 101 Ind 
Cas 590, Me E Yin v. U Shwe Ni. 

(’27) 14 AIR 1927 Sind 206 (207) : 102 lud 
Cas 277 (DB), Bhagwati Bai v. Bhagtnan- 
das. 

(’06) 9 Oudh Cas 113 (116, 117) (DB), 
Chhabzaj Koli v. Copal. 

(’28) 15 AIR 1928 Bom 250 (252) : 109 
Ind Cas 149 (DB), Hiralal Chimanlal v. 
Gavrishankar. 

(’25) 12 AIR 1925 Mad 1174 (1174) : 90 Ind 
Cas 331, Made Gouda v. Chenne Gouda. 
(The formal requirements of the Trm.s- 
fer of Property Act cannot be avoided 
by calling a transaction by a particular 
name under the Hindu law. A person 
cannot by the mere recognition of an- 
other as a co-sharer of his convey title to 
him to immovable property, without ob- 
serving any of the formalities required 
by law for it. 17 Ind Cas 885 (Cal) dis- 
sented from.) 

tl2) 17 Ind Cas 885 (886) (DB) (Cal). 
Girhi Rani v. Chandra Lai. (If persons 
actually entitled to a property agree to 
treat a near relation as a co-shareer out 
of affection and abandon their claim to 
an exclusive right, they may do so with- 
out a registered deed. If the act is un- 
equivocal, it will create title in favour of 
the person who is taken in as a co-sharer. 
Dissented from in AIR 1925 Mad 1174.) 
(’40) 27 AIR 1940 Cal 254 (256) : 189 Ind 
Cas 249, Haripada v. Elokeshi Devi. 

(11) 12 Ind Cas 858 (858) (Low Bur), Mg. 

Po Than v. Ma On Buin. 

(16) 3 AIR 1916 Low Bur 11 (12) : 33 Ind 
Cas 129, Mg. Shwe Kho v. Ma Mya. (A 
Kanwin gift, i.c., a gift by the bridegroom 
to the bride at the time of marriage for 
the joint purpose of the married pair, 
must be in writing and registered as re- 
quired by S. 123 of the Act.) 


(’21) 8 AIR 1921 Mad 137 (138) : 44 Mad 
196 : 61 Ind Cas 461 (DB), Perumal Am- 
mal V. Perumal Naicker. (Gifts of mort- 
gages are regarded as gifts of immovable 
property.) 

(’26) 13 AIR 1926 Bom 261 (262) : 94 Ind 
Cas 609 (DB), Girija Prosad v. Purshet- 
tarn. (A gift cannot be created by a do- 
cument signed by the person intended to 
be benefited by an oral gift, in favour of 
the owner of the property acknowledg- 
ing the gift.) 

(’21) 8 AIR 1921 Bom 198 (198, 199) : 45 
Bom 164 : 58 Ind Cas 403 (DB), Kuuerji 
Kavasji v. The Municipality of Lonavala. 

(’39) 26 AIR 1939 Pat 258 (259) : 180 Ind 
Cas 105, Rup Narain v. Sheo Sugar. 

(’29) 16 AIR 1929 All 300 (301, 302) ; 51 All 
629 : 119 Ind Cas 503 (DB), Bachchi Lai 
V. Dehi Din. 

(’30) 17 AIR 1930 Pat 610 (612) : 128 Ind 
Cas 791 (DB), Harihar Prasad v. Siri 
Gurugranth Saheb. 

( 32) 19 AIR 1932 Nag 51 (52. 53) : 28 Nag 
L R 20 : 137 Ind Cas 153, Fonzmal v. 
Rajaram. 

^(’26) 13 AIR 1926 Pat 12.''> (127) : 90 Ind 
Cas 769, Ashloke v. Bodha Gan- 

deri. 

(’38) 25 AIR 1938 Oudli 97 (98) : 14 Luck 
9 : 173 Ind Cas 610, Wajid Ali v. Canga 
Din. 

(’26) 13 AIR 1926 Oudh 98 (100) ; 1 Luck 
33 ; 91 Ind Cas 927, Secretary of State 
V. Harcharan Dass. 

('26) 13 AIR 1926 Oudh 371 (377) : 1 Luck 
273 : 29 Oudh Cas 378 : 96 Ind Cas 672 
(FB), Maluka Kunwar v. Pateshar Singh. 

(’22) 1 Bur L Jour 26 (27, 28), Po Maung 
V. Aung Din. (A division of property by 
a father in his life-time to his children 
except in the case of an orasa is not a 
partition but in reality a gift.) 

2. (’43) 30 AIR 1943 Sind 177 (181) : ILR 
(1943) Kar 227 : 210 Ind Cas 35 (DB), 
Assudibat Sabijram v. Haribai Vas-udev. 
See cases cited in Note 2. 

3. See cases cited in Notes 2 and 3. 

4. (’43) 30 AIR 1943 Mad 15 (19) ; 208 Ind 
Cas 38 (DB), Krishvaswami Naidit v. 
Secretary of State. 

fSee also (’77) 2 Bom 273 (287), Raju v. 
Krishnarao. (But not for proving a 
covenant for title contained in the de^.)] 

' 3. T.P.— 
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acceptance by the donee. Consequently, the donour can revoke the gift 
before such acceptance.^ 

Before the decision of their Lordships of the Privy CouncU in Kal- 
yanasundaram v. Katwppo.^ there was a difference of opinion as to whe- 
ther a gift which had been accepted by the donee was suspended in its 
operation until the registration of the deed of gift. According to one 
view^ a deed of gift was not complete until it was registered and could 
therefore be revoked before registration, even if it had been accepted 
by the donee. Another view was that a donor could not be compelled to 
register the deed of gift since that would be compelling him to complete 
an incomplete gift and that therefore the registration of a deed of gift 
against the wishes of a donor was void.^ In the undermentioned case® it 
was held that a voluntary registration of a deed of gift by the legal re- 
presentatives of a donor had the same effect as its voluntary registration 
by the donor in his lifetime. 

The undermentioned cases® held that the expression “registered in- 
strument” in this section meant registered in accordance with the pro- 
visions of the Registration Act; that there was nothing in the section 
which required the donor to register the deed of gift himself and that 
the deed of gift was therefore not invalid merely because the registration 
of it took place against the wishes of the donor or after his death. A Full 
Bench decision of the Madras High Court in Venkati Rama Reddi y. 
Piilai Rama Reddi'^ accepted the last view and a later Full Bench deci- 
sion® of the same High Court followed it. Subsequently, the Bombay High 
Court also in a full bench decision in Atmaram Sakharam v. Vaman 
Janardhan^ held that once a deed of gift of. immovable property was 


Section 123 — Note 6 

1. t(’39) 26 AIR 1939 Mad 290 (290, 291) : 
183 Ind Cas 631, Papathi Ammal v. Dorai- 
svoami Noic^ccr. 

(’24) 11 AIR 1924 Pat 657 (660, 661) : 3 Pat 
842 : 80 Ind Cas 980 (DB), Deo Saran 
Bharthi v. Deofei Bharthi. (A registered 
deed of gift as any other such document 
may be merely a nominal transaction, 
wid\out any intention on the part of the 
executant to give effect to the terms 
falsely or fictitioTisly set forth in the 
document.) 

2. (’27) 14 AIR 1927 P C 42 (44) : 50 Mad 
193 : 54 Ind App 89 : 100 Ind Cas 105 
(PC). 

3. (’96) 19 Mad 433 ( 435) : 6 Mad L Jour 
207 (DB), RamamiHha Ayyan v. Gopala 
Ayyan. 

(’24) 11 AIR 1924 Bom 434 (436) : 48 Boin 
435 : 80 Ind Cas 477 (DB), Swbbtt Ramu 
V. Venkat Subba. (Overruled by AIR 1925 
Bom 210 : 49 Bom 388.) 

(15) 2 AIR 1915 Mad 1145 (1146) : 28 Ind 
Cas 271 (DB), Dasi Swamam v. Deivana- 
yagam Pillar. 

4. (’96) 19 Mad 433 (434, 435) : 6 Mad L 
Jour 207 (DB), Raviamirtha Ayyan v. 
Gopala Ayyan. (Overruled in AIR 1917 
Mad 27 : 40 Mad 204 (FB). 

(’03) 13 Mad L Jour 303 (305) (DB), Amir- 
dan V. Muthukumara Chatty. 

tSee also (18) 5 AIR 1918 Mad 194 (199, 


200) : 44 Ind Cas 483 (DB), Amba v. 
Slirimuasa Kamathi. (Deed of gift repu- 
diated by the donor before registration is 
inoperative.)! 

5. (’02) 25 Mad 672 (674) : 12 Mad L Jour 
409 (DB), Meiyyalu Nadan v. Anjelay. 

6. (’08) 32 Bom 441 (444) : 10 Bom L R 

536 (DB), Khnskaha Mansing v. C/wmdra- 
bhagahai. , 

(’98) 20 All 392 (393) : 1898 AU W N 88 
(DB), Nand Kishore Lai v. Suraj Prasad. 
(Following 11 All 319.) ~ 

(13) 35 All 3 (4) : 16 Ind Cas 406 (406, 
407) (DB), Porbati v.^Bcij Nath. (I^etters 
Patent Appeal from 14 Ind Cas 61 (All).) 

(’06) 33 Cal 584 (588, 589) ; 4 Cal L Jour 
340 (DB), Bhabatosh Banerjee v. Sole- 


(’17) 4 AIR 1917 Mad 27 (30) : 40 Mad 
204 : 38 Ind Cas 707 (FB). 

(’23) 10 AIR 1923 Mad 282 (283) : 73 
Ind Cas 206 (FBJ, Kalyanasundaram 
PiUai V. Karuppa Mvppannar. (Letters 
Patent Appeal from AIR 1921 Mad 80— 
The subsequent birth- of a child, flie ad- 
option of a child, or the death or the 
donor has not the effect of defeating a 
title obtained under an instnment of girt 
executed b^ore the happening of these 
events but registered thereafter.) 

(’25) 12 AIR 1925 Bom 210 (222, 223) : 
49 Bom 388 : 87 Ind Gas 490 (FB). 
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executed by the donor, handed over of the donee and accepted by him, 
the gift became complete and the donor could not revoke it after such 
acceptance even if it had not been registered at that time. 

The conflict of views has now been set at rest by the decisions of 
their Lordships of the Privy Council in Kalyanasundaram v. Karuppa^^ 
and Venkatasuhba Srinivas Hegde v. Subba Rama Hegde^^ affirming the 
law as laid down by the said Full Bench decisions. Their Lordships in 
the first of these cases observed as follows: 

“It has been forcibly argued that, until registration there is no 
complete gift, and that if the donor dies or revokes or becomes in- 
capable of making the gift before the registration, it cannot take 
effect. On. the other hand attention must be directed to S. 47 of the 
Indian Registration Act of 1877, which is in these terms: 

*A registered document shall operate from the time which it 
would have commenced to operate if no registration thereof had 
been required or made, and not from the time of its registration.’ 

They are unable to see how the provision of S. 123 of the Transfer 
of Property Act can be reconciled with S. 47 of the Registration Act, 
except upon the view that; while registration is a necessary solemn- 
ity in order to the enforcement of a gift of immovable property, it 
does not suspend the gift until registration actually takes place. 
When the instrument of gift has been handed by the donor to the 
donee and accepted by him, the former has done everything in his 
power to complete the donation and to make it effective. Registra- 
tion does not depend upon his consent, but is the act of an officer 
appointed by law for the purpose, who, if the deed is executed by or 
on behalf of the donor and is attested by at least two witnesses, must 
register it if it is presented by a person having the necessary interest 
within the prescribed period. Neither death, nor the express revo- 
cation by the donor, is a ground for refusing regi.stratinn, if the 
other conditions are complied with. ”^2 

Where a deed of gift has been accepted by the donee its registration 
after his death cannot invalidate it.^^ 

7. “ Signed by or on behalf of the donor.” — A difficulty has arisen in 
the interpretation of this expression in view of the fact that the Act has 
used different expressions in different sections dealing with the mode of 
transfer. Thus in S. 130 the words used are ‘‘signed by the transferor 
or his duly authorised agent.” In S. 59 the expression used is “signed 
by the mortgagor.” And in Ss. 54 and 107, there is no reference to the 
signature of the transferor. The words “on his behalf” taken literally 
would seem to include any one signing on behalf of the donor, whether 
with or without authority. It has, however, been observed by the Aila- 


10. *(’27) 14 AIR 1927 P C 42 (41, 44) : 50 
Mad 193 : 54 Ind App 89 : 100 Ind Cas 
105 (PC). 

11. *(’28) 15 AIR 1928 P C 86 (87) : 52 
Bom 313 : 108 Ind Cas 367 (PC). (AIR 
1927 P C 42 : 50 Mad 193 : 54 Ind App 
89 (PC) applied.) 

12 . See also (’33) 20 AIR 1933 Cal 

212 (813) : 59: Cal 1176 : 142 Ind Cas 452 


(DB), Nahadwipchcndra Das v. Lokenath 
Ray. 

(’37) 24 AIR 1937 Nag 1 (3) : ILR (1937) 
Nag 291 : 167 Ind Cas 48 (DB), Kastur- 
chand v. Mt. Wazir Benam. 

13. (*37) 41 Cal W N 1201 (1203) (DB). 
SisMr Kumar Chotodhary v, Tarangiiu 
Dehya. 
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habad High Court’ that the words have been loosely used in the section, 
and must be construed as meaning only a signature by a person duly 

authorised by the donor. 

In the undermentioned case^ A made a gift of a house to B, but did 
not execute any document of gift. But B passed a do^ment to A recit- 
ing that a gift of the house was made to him by A. document 

signed by B. It was held that it could not have the effect of a valid gift 

under this section. 

As to the meaning of the word “signed,” see Note 12 on section 3. 


8 “Attested by at least two witnesses.” — The section requires that 
the deed of gift must be “attested by at least two witnesses.” If there 
is not attestation as required by the section the deed of giit js null and 
void,i and cannot affect the property which is the subject of the giit. 
The word “attested” has been defined in S. 3. (See Notes 11 to 19 on 
that section.) The definition was inserted for the fi^t toe that sec- 
tion by the Transfer of Property (Amendment) Act, XXVll of Ac- 

cording to that definition, the word “attested” itself means attested by 
two or more witnesses.” So the words “by at least two witnesses occur- 
ring after the word “attested” in this seetion have now become super- 
fluous. 


9. Doctrine of part performance, whether applies to gifts. As to the 
question whether the plea of part performance is available as a defence 
to a person who is in possession of immovable property under an un- 
registered deed of gift, see Note 7 on S. 53A and the undermentioned 

cases.’ 

10. Donee’s possession under invalid gift of immovable property. A 
gift of immovable property is invalid if it is not effected in the m^nCT 
laid down in the first clause of this section. The possession of the don^ 
under such an invalid gift is adverse to the donor and if remains m 
possession for a period of twelve years his title becomes perfect by pres 

cription . ’ 


Section 123 — Note 7 

1. (’02) 24 All 319 (325, 327) : 1902 All 
W N 127 (FB), Deo Narain v. Kukv.r 
Bind. (Per Stanley, C. J.) 

2. (’26) 13 AIR 1926 Bom 261 (262) : 94 
Ind Cas 609 (DB), Girjaprasad v. Pvr- 
shottam. 

Section 123 — Note 8 

1. (’25) 12 AIR 1925 Pat 151 (152) : 86 
Ind Cas 676, Ram Pragash Lai v. Mt. Bhi- 
kana Kuer. 

(’42) 29 AIR 1942 Pat 120 (125) : 196 Ind 
Cas 837 (DB), Bhudeh Chandra v. Bhik- 
shankar Pattanaik. (Attestation by one 
witness not sufficient.) 

2. (’34) 21 AIR 1934 Cal 772 (775) : 61 Cal 
525 ; 151 Ind Cas 1063, Neelima Basil v. 
Jaharlal Sarkar. 

(’22) 9 AIR 1922 Pat 514 (524, 525) : 2 Pat 
52 : 68 I.C. 383 (DB), Baijnath Singh v. 
Brijraj Kuar. 

Section 123— Note 9 

1. (’24) 11 AIR 1924 Rang 102 (103) : 1 
Rang 651 : 79 Ind Cas 579, Ma Shin v. 
Maung Hman. 


4) 11 AIR 1924 Rang 200 (201) : 1 Rang 
165 : 79 Ind Cas 485, M. P. L. M. P. Chetiy 

f. Ma Jigwe Sin. , j 

7) 14 AIR 1927 Rang 128 (128) : 101 Ind 
:as 703, V Sayainda v. U Tha Mngala. 

5) 12 AIR 1925 Rang 184 (185, 186): 

I Rang 649 : 88 Ind Cas 66 (DB), 

}itay V. U Tha Hline. ^ 

9) 16 AIR 1929 Rang 316 (317, 318) : 123 
[nd Cas 142, MauTtg Hla Maung v. Maung 
Po Htai. 

Section 123 — ^Note 10 
*(’19) 6 AIR 1919 P C 44 (46, 47) : 43 
Mad 244 : 46 Ind App 285 : 53 Ind Cas 
901 (PC), Varada Ptlloi v. Jeevarathnam- 

13) 13 Mad L Jour 302 (303) (DB), Ven- 
katarayudu v. Svhamma. (OtsX gift.) 

»4) 11 AIR 1924 Mad 800 (800) : 82 Ihd 
Cas 67, Narayanaswamy v.. Thangwelu. 

J6) 13 AIR 1926 Oudh 371 (377) : » Oudh 
Cas 378 ; 1 Luck 273 ; 96 Ind Cas 672 
(ip), Mt. Malvka Kunwar v. Pateshioar^ 

m'^^13 air 1926 Oudh 98 ' (100, Ml) t I 
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11. Section applies to gifts in Cantonment areas. — The section has 
been extended to every Cantonment in British India by S. 287 of the Can- 
tonments Act, II of 1924 (old S. 32 of the Cantonments Act, XIII of 1889), 
sub-s. (1) of which enacts as follows: 

“Paragraphs 2 and 3 of S. 54 and Ss. 59, 107 and 123 of the 
Transfer of Property Act, 1882, with respect to the transfer of pro- 
perty by registered instrument, shall, on and from the commence- 
ment of this Act, extend to every Cantonment.” 

In the undermentioned Lahore case^ an oral gift was made by a 
Mahomedan to another in the Cantonment area. It was contended that 
S. 123 should be read along with S. 129 and that the gift was valid under 
the Mahomedan law. It was held that, inasmuch as only S. 123 had been 
extended to the Cantonment area and not S. 129, the Mahomedan law 
could not be applied to the case and the oral gift was therefore not valid. 
Abdul Raoof, J., observed: 

“The only question then to determine is whether an oral gift, 
by a Mahomedan of property situate in the cantonment can be made 
under S. 32, Cantonmer^s Act. The provisions of S. 123, Transfer of 
Property Act, IV of 1882, have been made applicable to all gifts 
whether made by a Hindu, Mahomedan or a Buddhist. It is, how- 
ever, contended that_S. 123 cannot be read without S. 129, Transfer 
of Property Act. The omission of the inclusion of S. 129, Transfer 
of Property Act, in S. 32, Cantonments Act, may be intentional or 
accidental. 

“It is not, however, necessary for me to determine what the 
exact reasons for this omission may be, for I must take the law as 
it stands and, interpreting it according to the well-recognised rules 
of statutes relating to construction, I cannot but hold that the effect 
of S. 32, Cantonments Act, is that a gift must be made in the manner 
provided by S. 123, Transfer of Property Act.” 

It is submitted that this view does not appear to be good law in view of 
the decision of their Lordships of the Privy Council in Ma Mi v. Kalian- 
dar Ammal^ which was a case in which the Local Government had ex- 
tended S. 123 to a particular area, but not S. 129. Their Lordships held 
that the Local Government had no power to extend a particular section 
of the Act so as to give it an effect not contemplated by the Act. 

12, Delivery of property. — As seen in Note 1 the section provides two 
alternative modes of transfer in the case of the gifts of moveable pro- 
perty :(a) a registered instrument signed by or on behalf of the donor 


Luck 33 : 91 Ind Cas 927, Secretary of 
State V. Harcharan Dae. 


(’24) 11 AIR 1924 Pat B41 (644) : 3 Pat 349 : 
79 Ind Cas 26 (DB), Janki Kuer v. Birj 
Bhikhan Ojha. 

(’41) 28 AIR 1941 Pat 219 (221) : 195 Ind 
Cas 203 (DB), Sri Padma Kumari Potto 
Mdhadexji v. Nanda Padhan. (Where a 
person in wrongful possession of property 
has transferred it by way of unregistered 
gift, the possession of die donee is ad- 
verse to the donor as well as to the right- 
ful owner.) 

(’24) 11 AIR 1924 Nag 222 (223) : 79 Ind 


Cas 117, Mt. Kasti'.ri v. Baliratn. 

ISee aUo (’02) 5 Oudh Cas 345 (350, 351, 
354) (DB), Itraj Kilct v. Bacha Mahadeo 
Kiuir.] 

See the A. I. R. Commentaries on the Li-nu- 
tatxon Act, 2nd (1942) Edn., Arts. 142 & 
144, Note 60. 

Section 123 — Note 11 

1. (’20) 7 AIR 1920 Lah 249 (251) : .54 Ind 
Cas 829, Mahammad Beg v. Amar Nath. 

2. (’27) 14 AIR 1927 P C 22 (22, 23) : 54 
Ind App 23 : 5 Rang 7 : 100 Ind Cas 32 

(PC). 
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and attested by at least two witnesses; and (b) delivery of the property. 
With regard to delivery of the property the section says that it may be 
made in the same way as goods sold may be delivered. Thus, delivery 
of movable property under this section is the delivery described in S. 
33 of the Sale of Goods Act, 1930 told S. 90 of the Contract Act, 1872),^ 
which provides for delivery of goods sold. It runs as follows : 

“Delivery of goods sold may be made by doing anything which 
the parties agree shall be treated as delivery or which has the effect 
of putting the goods in the possession of the buyer or of any person 
authorised to hold them on his behalf.** 


Where a certain sum was bestowed as gratuity on one X, a secant 
in the employment of a Railway Company, and the same was sanctioned 
to be paid to X and the order for payment was received by the pay-master, 
but before payment was made to X the amount was attached in execution 
of a decree obtained against him by K, it was held that the receipt of the 
order to pay was not equivalent to a delivery of the money to X as he 
was not put in possession of the money, that the money was not there- 
fore at the disposal of X, and could not be attached by K before it was 
received by X.® In the undermentioned case®" a certain sum of money 
was sanctioned as gratuity in favour of the deceased employee of a Rail- 
way Company and the amount was credited to the Provident Fund ac- 
count of the deceased. It was held that there was no delivery of posses- 
sion within the meaning of this section as the amount was not credited 
to the account of any living person who was entitled to receive the 
gratuity. Where the property gifted is handed over to the Court of 
Wards on account of a minor donee and the Court of Wards assumed 
superintendence of the property, there is a sufficient delivery so as to 
pass the property to the donee.®^ 

Where the property gifted is in the possession of a third person and 
the third person consents to hold the property on behalf of the donee 
when asked by the donor to deliver the property to the donee, there is 
no sufficient delivery of the property to the donee if the third person is 
not authorised by the donee to hold the property on his behalf. In such 
a case the transaction does not operate to transfer the property to the 
donee.^ 


Section 123— Note 12 

1. t(’23) 10 AIR 1923 Pat 165 (170, 171) : 
67 Ind Cas 451 (DB), Rameshwar Nxrain 
V. Reknath Koeri. (Section 90, Contract 
Act, 1872.) 

(14) 1 AIR 1914 Cal 566 (567) : 22 Ind Cas 
500 (DB), Akhoy Kumar v. Handas. 
(Do.) 

(’84) 6 All 634 (636) : 1884 All W N 210 
(DB), Jankidas v. East Indian Railu’ay 
Co. (Do.) 

2. (’84) 6 All 634 (636) : 1884 All W N 
210 (DB), Jonki Das v. East Indian Rail- 
way Co. 

ISee aUo (’24) 11 AIR 1924 Bom 88 (88) : 
87 Ind Cas 312, Natha Gulah v. W. C 
Sheller. (The delivery of the cheque by 
the Railway Company to the Mercantile 
Bank, though coupled with the request 
to send the amount to their London OjEco 
to be paid to defendants is not equivalent 


to delivery to the defendants.)] 

>a. (’43) 30 AIR 1943 Bom 453 (455) : 210 
Ind Cas 553, Usman Abubakar v. Chief 
Accounts Officer, G.IJ*. Ratlwoy. (The 
gift not being valid the amount of gra- 
tuity could not be attached in execution 
of a decree against the deceased.) 

>b. (’43) 30 AIR 1943 Sind 177 (181) : M 
(1943) Kar 227 : 210 Ind Cas 35 (DB), 
Assudiboi SaHijram v. Haribai Vosudev. 

1. t(’23) 10 AIR 1923 Pat 165 (170, 171) : 

67 Ind Cas 451 (DB), Rameshwar Naraxn 

Singh v. Rani Reknath Koeri. 

r’84) 6 All 634 (636) : 1884 All W N 210 
fDBh Jankidas v. East Indian RaUway 


(‘24) *11 AIR 1924 Bom 88 (88) : 87 Ind Cas 
312, Natha Gulab & Co. v. W. C. She^r. 
See also illustration (f) to the old S. 90 o* 
the Indian Contract Act, 1872. 


iJ *■ 
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Where the property gifted is already in the possession of the donee, 
a fresh delivery at the time of the gift is not necessary. It is sufficient 
if the conduct of the parties shows that the ownership in the property 
has changed.^ Thus, where a person is in possession of a barge as 
servant of his master at the time of the gift of the barge, but after the 
gift, works the barge as an owner, there is sufficient delivery of posses- 
sion and the property becomes vested in him.® 

Where the goods are stored and locked up in a warehouse the deli- 
very of the key to the donee giving exclusive control over the goods is 
sufficient delivery of the goods.® 

In the undermentioned case^ a deposit was made in a bank by the 
husband in the joint names of himself and his wife in the following 
terms : “Mr. and Mrs. Hope, payable to either or survivor.” It was 
held that there was no gift of the money by the husband to the wife as 
there was no delivery of the money by the husband to the wife within 
the meaning of S. 123 and that the English law which presumed a gift 
by the husband to the wife, in such a case, defeasible on the death of the 
wife in the life-time of the husband, was not applicable in India. 

A fixed deposit in a bank is not a deposit of specie but a debt or an 
actionable claim and a gift of such a deposit is not a gift of movable pro- 
perty but a gift of an actionable claim. The handing over of a fixed 
deposit receipt, therefore, is not enough to pass title to the deposit. The 
gift must comply with the requirements of S. ISO"^". 

See also the undermentioned cases.® 


4. (1861) 4 L T (NS) 639 (640) : 9 W R 
(Eng) 747 : 127 R R 925, mnter v. Win- 
ter. 

(1891) 64 L T 645 (646, 647) : 7 Ir L R 418. 
Alderaon v. Peel. (Delivery first and gift 
afterwards of a chattel capable of deli- 
very is as effectual as gift first and deli- 
very afterwards.) 

(1896) 2 Q B 283 (288) : 74 L T 728 : 65 
L J Q B 587, Cain v. Moon. 

(1892) 1 Q B 582 (585) : 40 W R (Eng) 
479 : 66 L T 797, Kiipin v. Ratley. 

5. (1861) 4 L T (NS) 639 (640) : 9 V/ R 
(Eng) 747 : 127 R R 925, Winter v. Win- 
ter. 

6. (1888) 39 Ch D 669 (676) : 36 W R 
(Eng) 762 : 57 L J Ch 973 : 59 L T 172, 
Hilton V. Tuker. 

7. (’31) 18 AIR 1931 All 596 (597) : 53 All 
633 : 132 Ind Cas 573 (DB), Mrs. T. C. 
Paul V. Nathaniel Copal Nath. 

iSee also (’43) 30 AIR 1943 Bom 7 (9) ; 204 
Ind Cas 212 (DB), Keshavlal Tnbhavan- 
das V. Bai Dahi. (Deposit of money in 
joint names of husband and wife — Depo- 
sit payable to wife only after husband's 
death — Held that the deposit did not 
operate as a gift to the wife as there was 
no such delivery as was required to make 
a valid gift and as the doctrine of ad- 
vancement was not applicable in India.) 1 

7a. (’45) 32 AIR 1945 All 409 (411) : ILR 
(1945) All 315 (DB), Rajeshwari Debi v. 
Mo?uin Bikram Sah. 

8. (’15) 2 AIR 1915 P C 96 (97) : 37 AU 


557 : 42 Ind App 202 : 30 Ind Cas 299 
(PC), Mt. Bilas Kunwar v. Desraj HanjiC 
Singh. (Where a husband purchases 
property in the name of his wife the pre- 
sumption is that it is benami—There is 
no presumption of advancement in India.) 

(’25) 12 AIR 1925 P C 181 (182) : 48 Mad 
605 : 52 Ind App 286 : 88 I.C. 327 (PC), 
Lukshmiah Chetty v. Kothandurama 
Pillai. (Do.) 

(’29) 16 AIR 1929 Oudh 97 (108) : 3 Luck 
521 : 117 Ind Cas 385 (DB), Mirza Md. 
Sadiq AU Khan v. FaMir Jahan Beyaiv.. 
(Do.) 

(’29) 16 AIR 1929 Oudh 134 (145, 146) : 117 
Ind Cas 456 (DB), Ameer Hasan v. Mu- 
hammad F.jaz Husain. (Do.) 

(’05) 29 Bom 306 (314) : 6 Bom L R 975 
(DB). Bai Motivahoo v. Purshotiam 
Dayal. (According to the law, as it pre- 
vails in Bombay, a purchase by a hus- 
band in the name of his wife does not 
raise any presumption of a gift to the 
wife or of an advancement for her bora.— 
fit.) 

(1854) 6 Moo Ind App 53 (75, 76) : 1 Sar 
493 (PC), Gopeekrist Gosaiu v. Gunga- 
persaud Cosain. (Under Hindu law when 
a Hindu purchases real property in the 
name of ^ son the presumption is that 
the purchase is benami.) 

(’69) 13 Moo Ind App 232 (246. 247) : 13 
Suth W R P C 1 (P C), Moulvie iSayyud 
Azhar AU v. Mf. Bebee Vltaf Fatima. 
(The practice of holding land and buy- 
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13. Incomplete gift does not constitute donor trustee for donee.— See 

Note 15 on Section 122. 

14. Gifts of actionable claims. — A gift of an actionable claim is 
governed by S. 130 and not by this section. See Notes on that section. 

A deed of gift of immovable property and actionable claims which 
fails as a gift of immovable property for non-compliance with the re- 
quirements of this section does not fail aUo as a gift of actionable 
unless the gift of the latter is made conditional on the gift of the former 


taking place.’ 

As to whether a gift of a fixed deposit in a bank is a gift of movable 
property or actionable, see Note 12. 

15. Law in places to which Transfer of Property Act is not ext^ded. 

This section will not affect gifts effected in places to which the 

fer of Property Act is not extended.’ But if there is a deed of of 
immovable property it is compulsorily registrable under S. 17 of the 
Registration Act, and if not so registered will not under S. 49 of that 
Act, affect the property comprised therein or be received in evidence 
of any transaction affecting such property. It will, however, be adm^si- 
ble in evidence for the purposes mentioned in the proviso to that section. 
See also the undermentioned cases.® 


16. Extent. — As to limitations to the territorial operation of the 
section, see the last paragraph of section 1. 


Gift of existing and future 
property* 


124. A gift comprising both existing and future 
property is void as to the latter. 


Synopsis 


1. Scope of the section. 

2. Gift of future property, if operrates as contract to give future property. 

3. Muhanunadan law. 


1. Scope of the section. — By its very definition a gift is a transfer of 
existing property. And indeed, as has been seen in Note 7 on S. o there 
can be no transfer of any kind of what is not in existence. It follows 
that a gift of property that may come into existence in the future is voi ■ 


ing lands in the name of another exists 
in India as much among Mahomedans ^ 
among Hindus and the rule laid down in 
6 Moo Ind App 53 (PC) would apply.) 

Section 123 — Note 14 

1. ('21) 8 AIR 1921 Mad 137 (139, 140) : 44 
Mad 196 : 61 Ind Cas 461 (DB), Perumal 
Ammal v. Peruv^al Naiker. 

Section 123 — Note 15 

1. (’21) 8 AIR 1921 Cal 647 (649) : 67 Ind 
Cas 31 (DB), Jagannath v. Chandni Bihi. 
(Gift before Transfer of Property Act 
came into force.) 

(’37) 39 Pun L R 1014 (1015), Sher Dad v. 

Zcfar Jan. , , 

(’26) 13 AIR 1926 I.ah 286 (287) : 92 Ind 
Cas 479, Fateh Mahomed v. Mitha. (Sec- 
tion 123 does not apply to the Punjab.) 

2. (’21) 8 AIR 1921 Cal 647 (649) : 67 Ind 
Cas 31 (DB), Jagannath v. Chandni Bxbi. 

^’25) 12 AIR 1925 Lah 183 (183) : 78 Ind 


ias 113, Hire Singh v. Punjob Singh. (A 
ocument by which rights in immovable 
roperty are surrendered without 
onsideration is in effect a deed of 
i) 13 AIR 1926 Lah 372 (372) : 94 Ind 
las 7 (DB), Mania Buksh v. 
in. (Gift to mosque is valid and deed ot 
ift is not admissible without registration 
inder S. 17 (1) (d) of Registration Act) 
0 20 AIR 1933 Pesh 67 (69) : 146 Ind 
las 363, Totaram v. MU Isn Bax. 

0 1913 Pun Re No. 83 : 18 Ind Cas 918 
919) (DB), Jaman v. Chandiya Rant. 

Section 124— Note 1 
(’47) 34 AIR 1947 AU 179 (1^) 

1947) All 8 (DB), BHndahan Behavi v. 

hidh Beharx. - , 

wners ot property cannot transfer W 
iray of gift the future income of property 
efore it has accrued.) 
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Where a gift purports to be of existing property as well as future pro- 
perty, this section provides that the whole gift is not void but only so 
much of the gift as relates to the future property. 

2. Gift of future property, if operates as contract to give future pro- 
perty. It has been seen in Note 7 on S. 5 that if a person purports to 

make a transfer of what may come into existence in future, it will be 
regarded only as a contract to assign the property when it comes into 
existence in future. This rule, however, applies only to attempted trans- 
fer for consideration, of future property, for a contract must be support- 
ed by consideration; otherwise it will be void. A gift is a transfer with- 
out consideration, and there can be no contract, therefore, to make a 
gift. A transfer by way of gift, of future property is thus void not only 
as a transfer, but also as a contract to transfer the property. 

3,. Muhammadan law. — This section does not affect any rule of 
Muhammadan law (see S. 129). But there is no inconsistency between 
this section and any rule of Muhammadan law. Even under that law, 
there cannot be a gift of future property. ^ 


125 A gift of a thing to two or more donees, of whom one does 
Gift u. of Whom ^ccept it, is Void as to the interest which he would 

ooe does not accept. have taken had he accepted^ 


1 . Scope of the section. — The general principle that where a transfer 
of property is made in favour of A and B and the transfer fails with re- 
gard to B, the whole transfer does not fail, but only fails in regard to B, 
has been recognised by the Indian Legislature in various provisions. Thus, 
S. 115 of the Succession Act provides that where a bequest is made to 
a class of persons with regard to some of whom the interest fails by 
reason of the rule against perpetuities, such interest fails in regard to 
those persons only and not in regard to the whole class. A similar pro- 
vision is found in Ss. 15 and 22 of this Act. 

This section also is in accordance with the said general principle 
and provides that the failure of a gift as regards one of two or more 
donees by reason of non-acceptance operates as a failure only to the ex- 
tent of the interest which he would have taken had he accepted. 

The section does not appear to be limited in its operation to cases 
where a gift is made to two or more persons as joint tenants. It would 
seem to apply to all transfers whether made jointly or severally to two 
or more persons. But the effect of the failure of the gift as regards one 
of them by reason of non-acceptance, on the interest of the other donees, 
would differ according as the gift was made to them as joint tenants or 
tenants in common. In the former case, the donees who accept the gift 
would take the whole^ while in the latter case, their shares will not be 
increased, by the share of the other who does not accept the gift. 

As to whether and when two or more donees take as joint tenants or 
as tenants-in-common, see Note 6 on section 45. 


Section 124 — Note 3 

1. (’05) 7 Bom L R 306 (307), Ahdoola v. 
Mahomed. 

(’98) 22 Bom 489 (492) (DB), Amtul Uisea 
V. Mir Nurudin. 


Section 125 — Note 1 

1. (’89) 16 Cal 677 (682) : 16 Ind App 44 
(PC), Nandi Singh v. Sita Ram. (Hum- 
phrey V. Taylour, 27 E R 89, followed.) 
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WHEN OUT MAY BE SUSPENDED OR RBVORED 


126. The donor and donee may agree that on the happening of any 
When sift may be saeoen. Specified event which does not depend on the wilt of 
dedorretoked- the donor a gift shall be suspended or revoked; but 

a gift which the parties agree shall be revocable wholly or in part, at the 
mere will of the donor, is void wholly or in part, as the case may be. 

A gift may also be revoked in any of the cases (save want or failure 
of consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect the rights 
of transferees for consideration without notice. 


illustrations. 

(a) A gives a field to B, reserving to' himself, with B’s assent, the 
right to take back the field in case B and his descendants die before A. 
B dies witiiout descendants in A’s lifetime. A may take back the field. 

(h) A gives a lakh of rupees to B, reserving to himself, with B’s 
assent, the right to take back at pleasure Rs. 10,000 out of the lakh. The 
gift holds good as to Rs. 90,000, but is void as to Rs. 10,000, which continue 
to belong to A. 

Svnoosis 


1. Scope of the section. 

2. Agreement for revocation. 

2a. Conditional assignment of insurance 
policy. 

3. Gift revocable at the will of the donor. 

4. Resumability of service tenures. See 

Note 69 on S. 105. 

5. Paragraph 2 — General. 

6. Coercion. 

7. Fraud. 

8. Misrepresentation. 

9. Undue influence. 


10. Pardanashin women. 

11. Mistake. 

12. Limitation for suit to revoke gifts. See 

Notes on Art. 91 of the A. I. R. Com- 
mentaries on the Limitation Act, 2nd 
(1942) Edn. 

13. Right to revoke gift — When may be lost. 

14. Who may suspend or revoke gifts. 

15. Revocation, if need be express. 

16. “ Save as aforesaid, a gift cannot be re- 

voked ’* — ^Paragraph 3. 

17. " Transferees for consideration without 

notice” — Paragraph 4. 


1. Scope of the section. — This section deals with the circumstances 
under which a gift may be suspended or revoked. The first paragraph 
provides that a gift may be suspended or revoked by agreement of parties. 
The second paragraph provides that a gift may be revoked on grounds 
on which contracts might be rescinded. The words “save as aforesaid, 
a gift cannot be revoked” show that the section is exhaustive of the way 
in which a gift can be revoked. The contrary observation in the under- 
mentioned case^ is, it is submitted, not correct. 

Before the amendment of S. 129 in 1929, this section did not affect 
any nile of Hindu law. Under that law, if a person made a gift to 
another in expectation that the donee will do some work in considera- 
tion of the gift, and the donee failed to do it, the gift was revocable.* 
This will not be good law after the amendment of S. 129, rendering this 
section applicable to Hindu gifts also. 

This section does not affect any rule of Muhammadan law. As to the 
revocability of gifts under that law, see Mulla’s Principles of Muhamma- 
dan Law. 


Section 126-^Note 1 

1. (’30) 17 AIR 1930 AU 669 (674) : 12.5 Ind 
Cas 507 (DB), Balbhadar Singh v. Laksh- 
mihai. 

2. (’73) 5NWPHCR5(7) (DB), Maha- 


deo Pundit v. Mt. Badamo. 

(’30) 17 AIR 1930 All 669 (674) : 125 Ind 
Cas 507 (DB), Balbhadar Singh v. Lak- 
skmiboi. ' 
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2. Agreement for revocation. — The first - paragraph of the section 
refers to agreements for the suspension or revocation of gifts. As has 
been seen in Note 14 on S. 10, this section does not deal with conditions 
imposed by the donor in the gift and it is incorrect to speak of agreements 
for revocation under this section as “conditions,” as has been done in 
some cases. ^ But apart from this section, however, a person can make 
conditional gifts. The conditions in such cases must be valid conditions 
under the various provisions of Chapter 11. ^ 


An agreement for revocation under this section must, of course, be 
a valid agreement. Further the event on which the parties agree to 
revoke the gift must not depend upon the will of the donor. In other 
words, an agreement for revocation of a gift must satisfy two conditions : 

(1) it must be valid as an agreement under the law of contracts, 
and 

(2) the event, on the happening of which the gift is to be suspend- 
ed or revoked, must not depend upon the will of the donor. 


Where A made a gift of funds for the specific purpose of founding 
a college for a particular community, and the founding of such college 
became '.mpossible by the passing of the University Act, it was held that 
the promoters of the scheme and the donors must be deemed to have 
agreed within the meaning of this section that on the failure of the 
scheme, the gift shall be revoked.^ 

2a. Conditional assignment of insurance policy. — Where a policy of 
life insurance is assigned with the provision that if the assignee should 
pre-decease the assignor, the benefit under the policy should revert to the 
assignor and form part of his estate, the latter provision is valid under 
this section. The contingency on which the assignment is to be revoked 
not depending on the assignor’s will, is covered by the first part of the 
first paragraph of this section. ^ 


3. Gift revocable at the will of the donor. — Where the gift is revoc- 
ble wholly or in part at the mere will of the donor the gift is void wholly 
or in part as the case may be. The reason is that where a party declares 
his intention to make a gift and then annexes to such a declaration a 
stipulation that he will revoke it when he wills it, the declaration of the 
gift is contradictory in itself and there is no gift at all.^ 


Section 126— Note 2 

1. (’90) 17 Cal 826 (828) (DB), Nilmadhab 
V. Narattam. 

(’23) 10 AIR 1923 Mad 67 (69) : 69 Ind Cas 
673 (DB), V enkatarama Ayyar v. Aii/a- 
sami Aiyar. 

(’07) 4 AU L Jour 708 (709) (DB), Thakur 
Prasad v. Rajrup Singh. 

(’39) 26 AIR 1939 All 221 (223) : ILR (1939) 
All 298 : 181 Ind Cas 407 (DB), Brtj Devi 
V. SWva Nanda Prasad. 

(’29) 16 AIR 1929 Rang 226 (227) : 7 Rang 
306 : 119 Ind Cas 737, Ma Yin Hu /. Ma 
Chit May. 

2. (’34) 21 AIR 1934 Rang 129 (131) : 150 
Ind Cas 966 (DB), Ma Shin v. Ma Thin 
Kyi. (A condition that donee should 
allow the donor to enjoy the usufruct 
during his lifetime is not contrary to 

law.) 


(’82) 4 Mad 200 (202, 203) (DB), Anantha 
V. Nagamwthu. (Condition against aliena- 
tion in a gift of land to Brahmins is in- 
operative.) 

(1844) 49 E R 1134 (1137) : 7 Beav 437 : 64 
R R 111, Ridgway v. Woodhouse. (Con- 
dition itself held not illegal.) 

3. (’34) 21 AIR 1934 Oudh 329 (333) : 150 
I. C. 713 (DB), Audesh Singh v. Conn/t.-s- 
sioner, Lucknow. 

Section 126 — Note 2a 

1. (’44) 31 AIR 1944 Nag 185 (186), 187: 
219 Ind Cas 190 : -ILR (1944) Nag 871 
Soma Shekharrao v. K. S. Mishra. 

Section 126 — Note 3 

1. (’10) 34 Bom 604 (617) : 6 Ind Cas 513 
(518), JttiTui Bai v. Sethna. 

2. (’82) 5 Mad 173 (179) (DB), Secretary 
of State V. Arathoon. 
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4. Resumability of service tenures. — See Note 69 on Section 105. 

5. Paragraph 2 — General. — As has been seen in Note 3 on S. 4, 
sales, mortgages, leases and exchanges are all transfers of property based 
initially on contracts and the chapters of the Act dealing with those 
transfers must be taken as part of the Contract Act. 

The chapter on gifts cannot, however, be said to relate to contracts 
inasmuch as a gift is a transfer without consideration. Consequently, 
this chapter cannot, by virtue of S. 4, be read as part of the Contract 
Act. The special provision in the second paragraph has, therefore, been 
inserted in this section making a gift revocable in cases in which, if it 
were a contract it might be rescinded. A contract may be rescinded 
where it is voidable under the provisions of the Contract Act, these pro- 
visions being Ss. 19, 19A, 39, 53 and 55. By virtue of this paragraph, 
a gift also can be revoked on the grounds referred to in the said sections. 
Thus, a gift can be revoked on the ground of coercion, fraud, misrepresen- 
tation or undue influence.^ 


6. Coercion. — A contract brought about by coercion is voidable under 
S. 19 of the Contract Act. Consequently, a gift brought about by coer- 
cion would under this section be revoked. 

“Coercion” is defined in S. 15 of the Contract Act as follows : 

“ ‘Coercion’ is the committing, or threatening to commit, any 
act forbidden by the Indian Penal^Code, or the unlawful detaining, 
or threatening to detain, any property, to the prejudice of any 
person whatever, with the intention of causing any person to 
enter into an agreement. 

Explanation. — It is immaterial whether the Indian Penal 
Code is or is not in force in the place where the coercion is em- 
ployed.” 

In Chikkam Ammiraju v. Seshamma,'^ where a husband attempted 
to commit suicide in consequence of which he obtained a deed of release 
from his wife and the son, it was held that his act amounted to “threaten- 
ing to commit an act forbidden by the Penal Code” and therefore to 
“coercion” and that the deed was, therefore, liable to be set aside. 


7. Fraud. — Since a contract procured by fraud is Voidable under 
S. 19 of the Contract Act, a gift obtained by fraud would, under this 
section, be revocable at the option of the donor.' As to the meaning 
of “fraud,” see S. 6, Note 32. 

8. Misrepresentation. — A gift may be revoked if it had been caused 
by a misrepresentation of fact.' As to the meaning of “misrepresenta- 
tion” see S. 78, Note 3. 


9, Undue influence. — A contract is, under S. 19A of the Contact 
Act, voidable on the ground of undue influence. A gift brought about 
by undue influence will, accordingly, under this section, be revocable 


by the donor. 


Section 126 — Note 5 

1. (’18) 5 AIR 1918 Cal 615 (617) : 45 Cal 
434 : 41 Ind Cas 878 (DB), Behari Lai v. 
Sidliu Bala. 

Section 126 — ^Note 6 

1. (’18) 5 AIR 1918 Mad 414 (416) : 41 Mad 
33 ; 40 Ind Cas 352 (SB). 


Section 126 — Note 7 

1. See (1886) L R 2 Eq 319 (322) : 35 L J 
Ch 684 : 14 L T 394, Wilkinson v. Jotighin 
(Fraudiilent bequest held void.) 

Section 126— Note 8 

1. (1900) 1 Ch 354 (362) : 69 L J Ch 278 : 
82 L T 412, In re Glttbb. 
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“Undue influence” is the most common ground on which a gift is 
generally sought to be revoked. It has been defined in S. 16, Contract 
Act, 1872, as follows : 

“Section 16. (1) A contract is said to be induced by ‘undue in- 
fluence’ where the relations subsisting between the parties are such 
that one of the parties is in a position to dominate the will of the 
other and uses that position to obtain an unfair advantage over the 
other. 

(2) In particular and without prejudice to the generality of the 
foregoing principle a person is deemed to be in a position to dominate 
the will of another — 

(a) where he holds a real or apparent authority over the other, 
or where he stands in a fiduciary relation to the other, or 

(b) where he makes a contract with a person whose mental 
capacity is temporarily or permanently affected by reason 
of age, illness, or mental or bodily distress. 

(3) Where a person who is in a position to dominate the will of 
another, enters into a contract with him, and the transaction ap- 
pears, on the face of it or on the evidence adduced, to be unconscio- 
nable, the burden of proving that such contract was not induced 
by undue influence shall lie upon the person in a position to dominate 
the will of the other. 

Nothing in this sub-section shall affect the provisions of S. Ill of 
the Indian Evidence Act, 1872. 

Illustrations. 

(a) A, having advanced money to his son, B, during his mino- 
rity, upon B’s coming of age obtains, by misuse of parental 
influence, a bond from B for a greater amount than the sum 
due in respect of the advance. A employs undue influence, 

(b) A, a man enfeebled by disease or age, is induced, by B’s 
influence over him as his medical attendant, to agree to pay 
B, an unreasonable sum for his professional services. B 
employs undue influence. 

(c) A, being in debt to B, the money-lender of his village, con- 
tracts a fresh loan on terms which appear to be uncons- 
cionable. It lies on B to prove that the contract was not 
induced by undue influence. 

(d) A applies to a banker for a loan at a time when there is 
stringency in the money market. The banker declines to 
make the loan except at an unusually high rate of interest. 
A accepts the loan on these terms. This is a transaction 
in the ordinary course of business, and the contract is not 
induced by undue influence.” 

In Sital Prasad v. Prabhu Lai,"* Straight, J., observed as follows : 

“It is of the most serious public importance that the free and 
voluntary contracts of persons in favour of others should, in no way, 
be interfered with or disturbed by the Courts of law, and it is not 


Section 126 — Note 9 

1. •(’88) 10 All 535 (544, 545) : 18^ All 


W N 221 (DB). 
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because a man chooses to make an ill-considered or foolish contract, 
that therefore the Courts of law are to step in and relieve him of the 

consequences of his act But what the Courts in this country will 

do, is to see that, where one person is so situated as to be under the 
control and influence of another, such other does not unduly or un- 
fairly exercise that influence and control over such person for his 
own advantage or benefit.” 


In Allcard v. Skinner,^ Bindley, L. J., explains the principle as follows : 

“What then is the principle? Is it that it is right and expedient 
to save persons from the consequences of their own folly? or is it that 
it is right and expedient to save them from being victimised by other 
people? In my opinion, the doctrine of undue influence is founded 
on the second of these two principles. Courts of equity have never 
set aside gifts on the ground of the folly, imprudence, or want of 
foresight on the part of the donors. The Courts have always re- 
pudiated any such jurisdiction On the other hand, to protect 

people from being forced, tricked or misled in any way by others 
into parting with their property is one of the most legitimate objects 
of all laws.” 

The relation of dependence arises (a) from a special authority or 
confidence reposed in the donee, or (b) from the feebleness in mind or 
body of the donor. There are many classes of influence in which the 
donee from his position is presumed to be likely to have exercised special 
influence over the mind of the donor, though the Courts have refused to 
enumerate exhaustively the cases in which the presumption of undue 
influence will prima j^acie be made.^* Some examples of such influence 
are, the influence of a solicitor over his client, ^ of a medical attendant 
over his patient,^ of a spiritual adviser over his disciple,® of a trustee 
over his cestui que trust,^ of an executor over the beneficiary under the 


2. *(1887) 36 Ch D 145 (182, 183) : 56 L 
J Ch 1052 : 57 L T 61 : 36 W R (Eng) 251. 

2a. (’27) 14 AIR 1927 P C 148 (150) : 103 
Ind Cas 239 (PC), Daing Soharah Binte v. 
Chabak Binte. 

[See also (’14) 1 AIR 1914 Lov# Bur 278 
(280) : 8 Low Bur Rul 235 : 26 Ind Cas 
39 (DB), Mawig Pu v. Lucy Moss. (Under 
the English law there is no presumption 
of undue influence in the case of a gift to 
a son, grandson or son-in-law even if 
made during the donor’s illness and a 
few days before his death — The Indian 
law in this respect would be the same 
— Otherwise no gift by an old father to 
his son would be valid, unless the son 
could show that the confidential relation- 
ship, i.e., the intimate relationship of 
the father and son, had ceased.)] 

3. t(1903) 1 Ch 27 (50) : 51 W R (Eng) 
106 : 72 L J Ch 138 : 87 L T 624 : 19 T 
L R 29, M. Wright v. Carter, 

(’68) 10 Suth W R 469 (472) (DB), 

Fuzeelun Beebee v. Omdah Beebee. 

(’30) 17 AIR 1930 Mad 317 (320, 321) : 120 
Ind Cas 882 (DB), Va^l Reddi Bola- 

chandra v. Subbaya. 

(1902) 1902 App Cas 271 (276, 277) : 71 L 
J Ch 609 : 86 L T 805 : 18 T L R 602, 


Willis V. Barron. 

(’95) 5 Mad L Jour 233 (237) (DB), Sri 
Raja Papp,mma Row v. Sitarammayya. 

(1895) 2 Q B 679 (683) : 44 W R (Eng) 
116 : 65 L J Q B 34 : 73 L T 428,. Liles 
V. Terry. 

[See (1889) 61 L T 8 (9) : 37 W R (Eng) 
339 : 53 J P 212, Tyars v. Alsop.] 

4. (’37) 172 Ind Cas 527 (528) (PC), 

James Aupusttis Williams v. Patience 
Pratt Johnson. 

(1881) 8 Q B D 587 (591) : 29 W R (Eng) 
558 : 50 L J Q B 460 : 45 L T 694, Mit- 
chell V. Homfray. 

5. (’90) 12 All 523 (529) : 1890 All W N 
56 (DB), Mannu Singh v. Umadat Pande. 

(1868) 6 Eq 655 (674) : 16 W R (Eng) 824 : 
18 L T 451 : 37 L J Ch 674, Lyon v. Home. 

(1764) 28 E R 908 (910) : 2 Eden 286, 
Norton v. Kelly. 

(1860) 66 E R 103 (113) : 2 Giff 246 : 29 
L J Ch 857 : 6 Jur (NS) 1066 : 8 W R 
(Eng) 742. Nottidge v. Prince. 

[Sec olso (1807) 14 Ves 273 (300) : 33 E R 
526 (536), Huyuenin v. Bosetey.] 

6. (’06) 30 Boro 578 (589) : 8 Bom L R 

525 (DB), Raghunath v. Varjivandas 

Madanji. 
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willj of a guardian over his ward,® of a parent over his child,® of an 
agent over his principal,^® and of a paramour over his mistress.’®* In 
all such cases, and other cases of dependence the relationship itself does 
not necessarily preclude the making of the gift; but the burden is on 
the donee to show that there was no such influence. He can discharge 
the burden by showing that the gift was the spontaneous act of the donor, 
acting under circumstances which enabled the donor to exercise an in- 
dependent will and which justifies the Court in holding that the gift 
was the result of the free exercise of the donor’s will.” 

There is no rule of law that the gift is invalid in the absence of com- 
petent independent advice. The possession of competent independent 


7. (1893) 1893 W N 128 (128), Wheeler v. 
Sargeant. 

8. (1804) 9 Ves 292 (297. 298) : 32 E R 
615 (617) : 1 Smith K B 226, Hatch v. 
Hatch. 

(1754) 28 E R 349 (350) : 2 Ves Sen 547, 
Hylton V. Hylton. 

9. (1855) 114 R R 60 (64, 70) : 8 De G M 
& G 133 : 25 L J Ch 753 : 4 W R (Eng) 
410 ; 2 Jur (NS) 599, Wnght v. Vcoder- 
plank. 

(1856) 5 H L C 627 ( 655, 663) : 10 E R 1046 
(1058, 1061) : 25 L J Ch 482 : 2 Jur (NS), 
503 : 4 W R (Eng) 471, Savery v. King. 
(’05) 30 Mad 169 (174) : 17 Mad L Jour 19 
(FB), Lakshmi Doss v. Roop Laul. 
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advicfe or the absence of it, no doubt, a fact relevant to the issue, whether 
the donor thoroughly comprehended and deliberately, and of his own 
free will, carried out the transaction. But if upon review of the facts, 
the conclusion is reached that the obtaining of independent advice would 
not have made any difference in the result, then the deed ought to stand 
even when no independent advice was obtained.’^ Similarly, the ab- 
sence of the power of revocation in the gift deed is merely a circumstance 
to be weighed with the other circumstances of the case.’^ Nor will the 
Courts consider the propriety or impropriety of the clauses except as 
evidence that the settlor did not understand what he was doing. 

In Muhammad Baksh v. Hoseini Lord Macnaghten pointed 

out the following questions as being those which a Court should consider 
in deciding the issue of undue influence : 

(a) whether the gift in question is one which a right minded 
person might be expected to make ; 

(b) whether the gift is or is not an improvident act on the 
donor’s part ; 

(c) whether the gift is such as to have required advice if not 
obtained by the donor ; and 

(d) whether the intention to make the gift originated with the 
donor. 


10. Pardanashin women. — Pardanashin women have always been 

treated as a class of persons specially exposed to undue influence. In 

the case of deeds taken from them, the burden of proof rests, as in the 

case of all improvident transactions by persons who are dependent upon 

or subject to the influence of others, on those who found their claim on 

them! and the Courts have been careful to see that the strongest and 

« 
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(’25) 12 AIR 1925 P C 204 (209) : 47 All 
703 : 28 Oudh Cas 338 : 52 Ind App 342 : 
89 Ind Cas 649 (PC), Mt. Faridunissa v. 
Mukhtar Ahmad. 

13. *(’14) 36 All 81 (92) : 16 Oudh Cas 
378 : 21 Ind Cas 985 (987, 988) (PC), 
Kali Bakksh Singh v. Ram Copal Singh. 

(’34) 21 AIR 1934 All 179 (181) : 148 Ind 
Cas 528 (DB), Iftikhar Wall Khan v. 

Sikandar Begam. 

(’18) 5 AIR 1918 Cal 363 (371) : 48 Ind Cas 
561 (SB), Mariam Bihi v. Mahomed 

Ibrahim. 

(’36) 1936 Oudh W N 273 (277) (DB), Raj- 
jan Khatun v. ibrar Bano. 

(1866) L R 1 Ch App 252 (257) : 14 W R 
(Eng) 292 : 13 L T 778 : 12 Jur (NS) 
178 : 35 L J Ch 267, Rhodes v. Bate. 

14. t(1873) 8 Ch App 430 (438) : 42 L J 
C:h 444 : 28 L T 383 : 21 W R (Eng) 373, 
Hall V. Hall. 

(1871) L R 7 Ch App 244 (247) : 20 WR 
(Eng) 129 : 41 L J Ch 211, Phillips v. 
Millings. 

(1881) 18 Ch D 688 (670) : 44 L T 918 : 30 
W R (Eng) 472, Henry v. Armstrong. 

(12) 15 Ind Cas 529 (533) (DB) (Bom), 


Rajaram v. Khandu Balu. 

(1863) 8 L T (NS) 777 (778) ; 31 Bcav 
629 : 9 Jur (NS) 370, Toker v. Tokar. 

14a. (1883) 23 Ch D 278 (281) : 31 W R 
(Eng) 596 : 52 L J Ch 661 : 49 L T 109, 
Dutton V. Thompson. 

15. *(’88) 15 Cal 684 (698, 700) : 15 Ind 
App 81 (PC). 

Section 126 — Note 10 

1. (’22) 9 AIR 1922 P C 14 (16) : 43 All 
525 : 48 Ind App 381 : 64 Ind Cas 559 
(PC), Kamawati v. Digbijai jSinflfh. 

(’91) 18 Cal 545 (548) : 18 Ind App 144 
(148) (PC), Wajid Khan v. Ewaz Ali. 

(’86) 8 All 267 (269, 270) : 1886 All W N 
91 (DB), Bekari Lai v. Habibc Bibi. 

(’95) 17 AU 1 (12) : 21 Ind App 148 (PC), 
Deo Kuar v. Man Kuar. 

(’31) 18 AIR 1931 Nag 69 (71) : 134 Ind 
Cas 259, Vithal v. Narayan. 

(’18) 5 AIR 1918 Pat 356 (358) : 45 Ind 
Cas 691 (DB), Zofcir .Roza v. Modhustc- 
dhan Doss. 

(’16) 3 AIR 1916 Oudh 10 (13) : 35 Ind 
395 (DB), Nisar Hussain v. Mt. AshraJ^ 
tin-nissa. 

[See also (’68) 1 Beng L R (OC) 28 (32» 
33, 34) (DB), Manohar Das v. Bhagaht^ 
Dasi. (Suit by a porda lady to set aside 
a bill of sale, execution of which by her 



WHKN (;iFT may be SUSPENDED OR REVOKED 


[S V2\\ N 10] lOt;;) 


most satisfactory proof is given by the person who claims under a sale 
or gift from them, that the transaction was a real or bona fide one and 
fully understood by the woman whose property is dealt with.^ In Kali 
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Baksh Singh v. Ram Gopal Singh^‘* the Privy Council observed : 

“The law throws around her special cloak of protection. It de- 
mands that the burden of proof shall in such a case rest, not with 
those who attack, but with those who found upon the deed, and the 
proof must go so far as to show affirmatively and conclusively that 
the deed was not only executed by but was explained to, and was 
really understood by, the grantor.*’ 

If, however, pardanashin lady understands the transaction and acts 
as a free agent, the absence of competent independent advice will not 
invalidate the gift.^ While it is important to maintain the principles of 
law laid down for the protection of pardanashin ladies, it is also impor- 
tant not to transmute such a legal protection into a legal disability.^ 

.M>sta*<:e;" 7 -Under S. 20 of the Contract Act an agreement, both 

which are under a mistake of fact, is void and not merely 

voidable.’ Again under S. 22 of that Act it is provided that the fact 

that one of the parties to a contract is under a mistake of fact does not 
render the contract voidable. 


Thus, on the wording of the sections of the Contract Act no question 

fni Wr contract arises in such cases. It would seem to 

tollow that a gift cannot be revoked merely on the ground that the donor 
was under a mistake of fact.^ Section 36 of the Specific Relief Act, 
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1877, would, however, seem to suggest that a contract may be rescind- 
ed for mere mistake. That section runs as follows : 

“Rescission of a contract in writing cannot be adjudged for mere 
mistake, unless the party against whom it is adjudged can be restor- 
ed to substantially the same position as if the contract had not been 
made.” 

As pointed out by Pollock and Mulla in their work on “The Indian 
Contract and Specific Relief Acts,” it is difficult to reconcile the language 
of that section (S. 36, Specific Relief Act, 1877) with Ss. 20 and 22 of the 
Contract Act, 1872.3 

As to gifts to persona designata, see Note 12 on section 122. 

- 12. Limitation for suit to revoke gifts. — See Notes on Art. 91 of the 

A.T.R. Commentaries on the Limitation Act, 2nd (1942) Edn. 

13 . Right to revoke gift — When may be lost. — A right to revoke a 
gift under the second paragraph of the section may be lost by the donor’s 
conduct amounting to an election by him not to revoke the gift,^ though 
mere laches or delay in suing for relief will not destroy the right so long 
as it is not barred by limitation.® 

14 . Who may suspend or revoke gifts. — A right to revoke a gift 
under the provisions of this section may, of course, be exercised by the 
donor himself. It also survives after his death to his legal representa- 
tives who may therefore revoke the gift.* But being a mere right to 
sue, it cannot be transferred by the donor and, consequently, a trans- 
feree from the donor cannot claim to exercise such right.® 

15. Revocation, if need be express. — The revocation of gift must, as 
in the case of rescission of contracts,* be by an express and unequivocal 
act. In the undermentioned case® where it was argued that the power 
of revocation was an incident of a gift by a Burmese Buddhist parent 
to his children, it was observed by the Lower Burma Chief Court that, 
assuming that such a power existed, it must be done by an express act, 
and could not be inferred merely from the fact that the donor conveyed 
the gifted property subsequently to another person. 

16 . “ Save as aforesaid a gift cannot be revoked.” — Paragraph .3. — It 
has been seen in Note 6 on S. 123 that an incomplete gift which has not 
been accepted by the donee, may be revoked by the donor before its ac- 


3. Pollock and Mulla, Indian Contract and 
Specifc Relief Acte, 6th Edn., page 830. 

Section 126 — Note 13 
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[But see (’34) 21 AIR 1934 All 507 (511) ; 
152 Ind Cas 146 (DB), Mt. Azizunnissa v. 
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sonal to the donor — Submitted not cor- 
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Halsbury, Laws of Englarid, Vol. XV, para 
209 (cited in AIR 1927 Bom 384 (387) : 51 
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2. (’22) 9 AIR 1922 Pat 514 (525) : 2 Pat 
52 : 68 Ind Cas 383 (DB), Brijnath Singh 
V. Mt. Baijraj Kuer. 
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1. Pollock and Mulla, The Indian Contract 
Act, 6th Edition, page 367. 

2. (’15) 2 AIR 1915 Low Bur 86 (87) : 8 
Low Bur Rul 185 : 30 Ind Cas 20, Lai 
Mahommed v. Mra The Aung. 

Also see S. 42, Note 1. 
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ceptance.i But where a gift is complete and the donor has done all in 
his power to give effect to it, it is irrevocable except in the circumstances 
mentioned in this section. The provision in this section to that effect 
is merely a legislative recognition ’of the doctrine enunciated more than 
two centuries ago by Lord Nottingham in the case of Villers v. Beawmont^i 
‘Tf a man will improvidently bind himself up by a voluntary deed, 
and not reserve a liberty to himself by a power of revocation, this 
Court will not loose the fetters he hath put upon himself, but he 
must lie down under his own folly ; for, if you would relieve in 
such a case, you must consequently establish this proposition, namely, 
that a man can make no voluntary disposition of his estate, but by 
his will only, which would be absurd.” 

17. “Transferees for consideration without notice” — Paragraph 4.— A 
right of revocation under this section cannot be exercised against a trans- 
feree for consideration without notice of the existence of such right."*' 
A volunteer or a person who takes with notice of the existence of the 
right, cannot get the benefit of the saving clause.® As was observed 
by Mukherji, J., in Forman Ali v. Uzir Ali Shek^ : 

“It is a well-established proposition of law that in case of a gift 
tainted by undue influence and imposition of the person procuring 
the gift, even an innocent third party cannot retain the gift, if he 
is a mere volunteer. But if he is a purchaser for value without 
notice, there is no obligation of restitution on his part.” 

As to what amounts to notice, see Notes on section 3. 


127, Where a gift is in the form of a single transfer to the- same 
Onerous gift. persou of sevcral things of which one is, and the others are 
not, burdened by an obligation, the donee can take nothing by the gift 
unless she accepts it fully. 

Section 126— Note 16 L R 19 (DB), Secretary of State v. Sita- 
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Where a gift is in the form of two or more separate and independent 
transfers to the same person of several things, the donee is at liberty to 
accept one of them and refuse the others, although the former may be 
beneficial and the latter onerous. 

A donee not competent to contract and accepting property burdened 
« ... . by any obligation is not bound by his acceptance. 

Bed person. But if, after becoming competent to contract and 

being aware of the obligation, he retains the property given, he becomes 
so bound. 

IlliLstrations . 

(a) A has shares in X, a prosperous joint stock company, and also 
shares in Y, a joint stock company, in difficulties. Heavy calls are ex- 
pected in respect of the shares in Y. A gives B all his shares in joint 
stock companies. B refuses to accept the shares in Y. He cannot take 

the shares in X. 

(h) A having a lease for a term of years of a house at a rent which 
he and his representatives are bound to pay during the term, and which 
is more than the house can be let for, gives to B the lease, and also, as 
a separate and independent transaction, a sum of money. B refuses to 
accept the lease. He does not by this refusal forfeit the money. 

Synopsis 

1. Analogous law. 4. Onerous gilt to disqualified person. 

2. Scope of the section. 5. Effect of acceptance of onerous gift. 

3. Gifts subject to conditions. 

1. Analogous law.— The first two paragraphs of this section corres- 
pond to Ss. 122 and 123 of the Succession Act, 1925, which run as follows; 

*‘122. Where a bequest imposes an obligation on the legatee, he can 
take nothing by it unless he accepts it fully. 

Illustration. 

A, having shares in (x), a prosperous joint stock company and also 
* shares in iy), a joint stock company in difficulties, in respect of 
which shares heavy calls are expected to be made, bequeaths to 
B all his shares in joint stock companies; B refuses to accept tiie 
shares in (y). He forfeits the shares in (x). 

“123. Where a will contains two separate and independent be- 
quests to the same person, the legatee is at liberty to accept one of 
them and refuse the other, although the former may be beneficial 
and the latter onerous. 

Illustration. 

A, having a lease for a term of years of a house at a rent which he 
’and his representatives are bound to pay during the term, and 
which is higher than the house can be let for, bequeaths to B the 
lease and a sum of money. B refuses to accept the lease. He will 
not by this refusal forfeit the money.” 

There is no provision in the Succession Act corresponding to the third 
paragraph of this section. The reason lies in the fact that acceptance 
is an essential element of a valid gift (see S. 122), whereas a bequest is 
valid independent of the acceptance thereof by the legatee. A person 
who has accepted a gift in his favour and thus completed the gift cannot 
however, the Legislature has in the third paragraph of section pro- 
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vided an exception to the rule by giving such person an option to re- 
pudiate his own act under particular circumstances. 

No such question of repudiation of the legatee’s own act arises in the 
case of bequests, inasmuch as a valid bequest does not depend upon its 
being accepted by the legatee. 

2. Scope of the section. — ^As has been seen in Note 2 on S. 35 the 
doctrine of election is based on three broad principles: -firstly, that every 
person who affects by a legal instrument to dispose of property must be 
taken to intend all that he has expressed and that such intention must 
be given effect to; secondly, that a man shall not be permitted to blow 
“hot and cold” with reference to the same transaction; and thirdly, that 
he who receives advantage must bear the burden also : qui sentit com- 
modum sentire dehet et onus. This section is .also based on the same 
principles.^ Where a gift is in the form of a single transfer to the same 
person of several things of which one is, and the others are not, burdened 
by an obligation, prima facie the intention of the donor is that the gift 
shall go as a whole^ and this intention must be given effect to by the 
donee.^ The first paragraph accordingly provides that in such cases, 
the donee can take nothing unless he accepts the gift fully. 

Where a gift is in the form of two or more separate and indepen- 
dent transfers to the same person of several things, it cannot be said 
prima facie that the donor intended that the gift should go as a whole.'* 
The principles stated above do not, therefore, apply to such case and the 
donee can accept one of the gifts and refuse the other.® This is provided 
for in the second paragraph of the section. 

3. Gifts subject to conditions. — The burden contemplated by the 
section is one that attaches to thing gifted, e.g., shares in a company, sub- 
ject to heavy calls. This section does not apply where the thing gifted 
is itself not burdened by any obligation, but the instrument of gift im- 
poses a condition that the donee should discharge certain liabilities. In 
such cases, the donee accepting the gift will take it subject to the condi- 
tion and is bound to perform the condition.’ This, however, is not by* 
virtue of this section, but under general principles of law. 

4. Onerous gift to disqualified person. — It has been seen in Note 8 
on S, 7, that a person incompetent to contract cannot transfer property 
but can be a transferee of property. The third paragraph of this section 
shows that even a gift subject to a burden can be accepted by a person 
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incompetent to contract without the intervention of a guardian.^ But 
inasmuch as the incompetency of a person to contract prevents him from 
creating obligation as against himself, the law has reserved to him an 
option, on his becoming competent to contract, to repudiate his accep- 
tance. If then he does repudiate his acceptance, he will of course have 
to return to the donor the thing gifted. If not, he will be bound to ful- 
fil the obligation by which the gift is burdened. 

The gift is complete from the moment of its acceptance. It is not 
in abeyance until the donee becomes competent to contract. Thus, the 
fact that the donee, after accepting the gift, dies before becoming com- 
p)etent to contract, will not affect the completeness of the gift.® 

Until the donee actually repudiates his acceptance of the gift, he 
will be liable to fulfil the obligation imposed by the gift.^ 

5. Effect of acceptance of onerous gift. — Once onerous gift is accepted 
the donee becomes bound to fulfil the obligation by which the property 
gifted is burdened.^ 


128 * Subject to the provisions of section 127, where a gift consists 
UDlversal donee. of the donor's whole property, the donee is personally 

liable for all the debts due by ^[and liabilities of] the donor at the time 
of the gift to the extent of the property comprised therein. 

a. These words were inserted by Section 60 of the Transfer of Property (Arnendmejit; 
Act. 1929 (XX of 1929). 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “ Where a gift consists.” 

4. “ Of the donor’s whole property.” 


5. Liability of universal donee. 

6. Muhammadan law. 

7. Onus of proof. 


TOPIC INDICATOR 


Distinction between this section and section .53. See Note 2. 
Surrender by Hindu widow whether universal gift. See Note 3- 
Universal donee. See Note 2. 


1. Legislative changes. — The words “and liabilities of" have been 
newly added by S. 60 of the Transfer of Property (Amendment) Act, 
1929 (XX of 1929). The reason for the addition has been given by the 

Special Committee as follows : 

“The scope of this section is made clear by the addition of the 
word “liabilities” after the word ‘debts.’ A donee should be liable 
to the extent of the property in his hands not only for the debts of 
' the donor, but also for his other liabilities.”^ 


2. Scope of the section.— Where the whole extent of a right which 
A has, is transferred to B, the “translative” fact is called a succession 
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See the Report of the Special Com- 
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and B is said to succeed to the right of A.' A universal succession takes 
place when the sum total of a man’s rights and liabilities, called in Roman 
law, universitates juris, is transferred to another. The Roman law re- 
cognised many forms of universal succession under which the whole 
of a man’s property, whether consisting of rights in rem or rights in per- 
sonam or of both combined, passed to another; and with the property 
or assets, bona activa, passed also the liabilities, bona passiva.^ Under 
the English law, a universal succession is recognised only in the case 
of the death or bankruptcy of a person or the confiscation of his estate 
by the State. It cannot be brought about by the act of parties. This 
section is a departure from the English law in that it recognises a univer- 
sal succession by gift. 

The object of this section, like that of S. 53, is to prevent the rights 
of creditors from being defeated by their debtors disposing of their pro- 
perties. But there are important <^erences between the two provisions : 

(1) Section 53 deals with a transfer of immovable property by 
a debtor, whereas this section deals with gifts of both 
moueabZc and immovable property. 

(2) Section 53 deals with transfers made with intent to defeat 
or delay creditors, whereas this section does not require 
any such intention. 

{li) Under S. 53 the transfer itself is voidable at the option of 
the creditor or creditors defeated or delayed whereas under 
this section the gift cannot be avoided but the creditors 
can recover their debts from the donee. 


As the Law Commissioners observed in their Report of 1879 : 

“Gifts of one’s whole property to a relation or friend are not un- 
common before an execution or in anticipation of insolvency. For 
such cases of fraud S. 53 of the revised bill would provide when the 
property is land. But an universal gift may conceivably he honest 
and comprise moveable property. It should therefore, we think, 
be specially provided for.” 

This section is also in accordance with the principle enunciated by 
the maxim of equity, qui sentit commodum sentire dehet et onus (he 
who derives the advantage ought to sustain the burden). There is no 
compulsion on the donee to accept a gift made to him. If he finds that 
the property is burdened with too much debts he is free to reject the 
gift. But if he accepts the entire assets of the donor, it is only just and 
equitable that he should share the liabilities of the donor.® 


3. “ Where a gift consists.” — A gift is clearly different from a 
trust. In a trust, the trustees get no benefit for themselves and even 
if the deed of trust comprises all the property of the author of the trust, 
the trustees would not be liable personally for the debts of the author 
of the trust.’ 

A surrender by a Hindu widow in favour of the next reversioner 
is not a transfer of property.’® It is therefore not a gift by the surren- 
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3. (’33) 20 AIR 1933 All 146 (147) : 140 
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Gopal. 


See also the Report of the Second Law 
Commission, 1879, printed at page 63 
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derer and this section cannot apply to such a transaction. ^ But the 
mere fact that the word “surrender” is used in an instrument is not 
conclusive on the question. It may really be a gift under the guise of 
a surrender. Thus, where a Hindu widow purported to surrender her 
interest in favour of a person who was not the next reversioner jointly 
with the next reversioner, it was held that the transaction was really 
a universal gift within the meaning of this section, and not merely a 
surffender as contemplated by the Hindu law.^ In the undermentioned 
case,^ the High Court of Calcutta has, however, assumed that a surren- 
der by a Hindu female in favour of her next reversioners is a universal 
gift within the meaning of this section. It is submitted that this view 
is not correct. But the actual decision in the case holding the rever- 
sioners liable for the debts of the surrenderer, may be supported inde- 
pendently of this section, on the ground that they had expressly under- 
taken to pay such debts. 

4. ” Of the donor’s whole property.”— The section applies only where 
the gift is of the donor’s whole property. If any portion of the donors 
property is excluded from the gift the section will not apply, no matter 
what the value of the property excluded is or whether it is moveable 
or immovable property.^ It was held in the undermentioned case, 
where after a gift of the whole of the properties of the donor, there was 
a compromise between the donor and the donee, whereby the former was 
given back a land for which he was to pay rent to the donee, and which 
was to return to the donee in the event of the donor dying without 
issue, that this fact did not prevent him from being a universal donee. 
Mukerji, J., rested his decision on the fact that “for all practical 
poses the applicant holds the entire property of Kumar Singh (donor). 
The decision may also be supported on the ground that transacticnis 
subsequent to the gift will not affect the nature of the gift when made. 

5. Liability of universal donee.— The liability of a universal donee 
under this section is similar to that of the legal representative of a de- 
ceased person in respect of the liabilities of the latter, under Ss. 50 and 
52 of the Code of Civil Procedure. It is limited to the extent of the 
property received hy him.^ The words ‘^personally liable. ... the 
extent of the property comprised therein” show that the liability is to 
be enforced in the first instance against the property received under the 
gift but that if the donee has disposed it of to a ny ext ent, for purposes 
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other than the discharge of such liability, it is to be enforced against 
the donee personally. 

The liability under this section is independent of any condition 
expressed in the gift that the donee should pay the debts of the donor. 
Where such a condition is expressed in the instrument of gift (which 
need not be of the donor’s whole property), the donee will be bound, 
if he accepts the gift to pay the debts, and this liability is not limited 
to the extent of the property received by him ^ 

A universal donee cannot escape liability by reason merely of the 
fact that the donor has, after the date of the gift, made part payments 
towards the debt or acknowledged it, and thus kept the debt alive.® 

In the undermentioned case"^ where the donor owed two debts to 
the same person, one a mortgage-debt and the other an unsecured debt 
and the donee of the whole of the donor’s property sought to redeem 
the mortgage-debt only, it was held that the mortgagee was entitled 
to tack on the unsecured debt also to the mortgage-debt and claim that 
both should be paid. 

Where after a valid gift of his whole property, the donor was ad- 
judicated an insolvent, it was held that the fact that the donee was 
liable for the debts of the insolvent would not authorise the Court act- 
ing under S. 4 of the Provincial Insolvency Act, to sell the properties 
in the hands of the donee for payment of the debts.® 

Where a Hindu widow gifts her whole property to her reversioners, 
who make a part payment towards the mortgage-debt of the donor, the 
universal donees cannot take advantage of the widow’s death and chal- 
lenge the mortgage as reversioners. The reason is, they do not succeed 
to the property as reversioners; the property was theirs before the death 
of the widow.® 

Po6'ition of universal legatee compared with that of universal 
donee : As far as the liability is concerned the position of a universal 
legatee and that of a universal donee are practically the same. In the 
case of a universal donee it was necessary to provide for his liability 
under this section as otherwise in case of personal liabilities where the 
persons making the gift were still alive, the transferee by gift of his 
property would escape all liability. It was not necessary to make a 
similar provision in the Succession Act where the estate of the deceased 
must be deemed to be the balance after all the liabilities are paid 
up.’^ 

6. Muhammadan law. — ^By virtue of S. 129 this section does not affect 
any rule of Muhammadan law. But there is no rule of Muhammadan 
law in conflict with this section. The section will, therefore, apply to 
gifts by Muhammadans or in favour of Muhammadans."* 

A hiha-hil-ewaz i.e., a gift for consideration is really not a gift at 
all and consequently this section has no application to such gifts.® 

la. See ('44) 31 AIR 1944 Nag 225 (227) : 6. (’44) 31 AIR 1944 Nag 225 <227, 228)"^: 

ILR (1945) Nag 194: 220 I C 99 (DB). ILR (1945) Nag 194 : 220 Ind Cas. 99. 
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7. Onus of proof.— The onus of showing that a transaction in favour 
of a particuto person is a universal gift so as to render him liable under 
this section, is on the person setting it up.^ 

‘ 129 . Nothing in this Chapter relates to gifts of moveable property 

Saviiigof donations mortis made in contemplation of death or shall he 
.Muh„™„,adan ,a„. t„ any rule of Muhammadan law 

a. Home Department No. 61/40-Judicial. Dated 16th November 1940.-In exercise 

fto^rtricr 1882* P** Section 1 of the Transfer of 

Central Government is pleased to extend 
following areas in the Province of Delhi, namely: 
^ of foe Delhi Municipal Committee; 

/«? ^ JurisdxcUon of the New Delhi Municipal Committee- 

of foo Notified Area Committee, Civil Lines- and 
(d) Area withm the jurisdiction of the Notified Area Committee, Fort. 

u mu 14 . —Gazette of India, Part I, dated 23-11-1940 

' save as provided by Section 123, any rule of Hindu or Buddhist law*' 

were ""^‘fJ^j^^^g^oction 61 of the Transfer of Property (Amendment) Act, 1929 

Synopsis 

2 Buddhist law-Gifls in con- 
i' ^ section. I templation of death. 

3. Gift in contemplation of death. ' 5. “ Any rule of Muhammadan law.” 

1. Legislative changes.— The words “or, save as provided by S. 123 
any rule of Hmdu or Buddhist law’" were omitted from the original 

^QOQ\ Transfer of Property (Amendment) Act, 1929 

O^mittee ^ reasons for the omission were stated by the Special 

“Apart from the provisions of S. 123, S. 129 saves all rules of 
^ relating to gifts. The provisions of Chap- 

general principles and do not 
conflict with the rules of Hindu or Buddhist law. The Govern- 

ment of Burma does not object to the omission of the word *Bud- 

propose to omit the reference to Hindu 

and Buddhist law.” 

See also the undermentioned case.^ 

2. Scope of the section.— This section saves from the operation of the 

provisions of this chapter gifts in contemplation of death and declares 
that such provisions shall not affect any rule of Muhammadan law Where 
there is no rule of Muhammadan law inconsistent with any of the pro- 
visions of the chapter, those provisions will directly apply even where 
the transaction is between Muhammadans. ^ But where a rule of 
the Muhammadan law is in conflict with any provision in this chapter 
the former will prevail over the latter.^ ^ 

A Provincial Government has, under S. 1 of the Act, power to 
part of this Act, to any territory under its administration to 
which the Act ^d not originally apply. But the Provincial Govern- 
ment cannot under that provision extend particular sections of the Act 
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so as to give them an operation different from that which they have in 
the Act itself read as a whole. Where it was argued, that the Burma 
Government had extended only S. 123 of the Act to Burma and not 
S. 129, and that, therefore, even a gift by a Muhammadan was governed 
by S. 123 of the Act, their Lordships of the Privy Council observed®: 

“The power to extend any part of the Act to Burma did not 
authorise the Local Government to extend particular sections of 
the Act. so as to give those sections a different operation from that 
which they had in the Act itself read as a whole and to abrogate 
in the area to which the extension applied a rule of Muhammadan 
law till then in force there as to which the Legislature had express- 
ly provided that it was to remain unaffected by the Act.” 

It may be noted that this section has been, by a notification dated 
16th November 1940, extended to the areas within the jurisdiction of 
the Delhi Municipal Committee, the New Delhi Municipal Committee, 
the Notified Area Committee, Civil Lines and the Notified Area Com- 
mittee, Fort."^ 

3. Gift in contemplation of death. — A gift in contemplation of death 
is known in the Roman Civil law as donatio mortis causa. Such gifts 
are now governed entirely by the Succession Act, 1925. Section 191 of 
that Act provides as follows : 

“(1) A man may dispose, by gift made in contemplation of 
death, of any moveable property which he could dispose of by will. 

(2) A gift is said to be made in contemplation of death where 
a man, who is ill and expects to die shortly of his illness, delivers^ 
to another the possession of any moveable property to keep as a 
gift in case the donor shall die of that illness. 

(3) Such a gift may be resumed by the giver; and shall not 
take effect if he recovers from the illness during which it was 
made; nor if he survives the person to whom it was made.”^* 

A gift of the above nature is the middle point between a gift inter 
vivos and a legacy.® “It is like gift inter vivos in presupposing an im- 
mediate increase in the potentiality of the donee by the donor, and 
lienee sharply distinguishes itself from the legacy. But added to this 
distinctive mark is another which not less sharply distinguishes it from 
the ordinary donation and approximates it to the legacy — that of being 
actually perfected by the death of the giver.”® 


3. (’27) 14 AIR 1927 PC 22 (23) : 54 Ind 
App 23 : 5 Rang 7 : 100 Ind Cas 32 (PC), 
Ma Mi V. Kallander Ammal. 

4. See ‘Gazette of India’ Part I, dated 23rd 
November 1910, Notification No. 61 of 
1940. 
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1. (1874) 18 Eq 474 (485) : 43 L J Ch 
617 : 30 L T 752 : 22 W R (Eng) 729, 
Moore v. Moore. (Gift of deposit note is 
a good donatio mortis causa.) 

(1868) 6 Eq 198 (200) : 37 L J Ch 633 : 
16 W R (Eng) 835, Heioitt v. Kaye. 
(Delivery of the donor’s cheque — Cheque 
not presented to be cashed in donor s 
lifetime — Not a good donatio mortis 
caiLsa.) 

t(1827) 1 Bligh (NS) 497 (543) : 4 E R 
959, Duffield v. Sieves. (Mortgage secu- 
curity delivered — Good donatio mortis 

'^ausa.) 


(1789) 2 Bro C C 612 (613) : 1 Ves Jun 
407 : 29 E R 337, Hill v. Chapman. 

(1793) 2 Ves Jun 111 (116) : 30 E R 548 : 
4 Bro C C 286, Tate v. Hilbert. 

(1880) 43 LT 117 (119) ; 15 Ch D 651 : 50 
L J Ch 30 : 28 W R (Eng) 891, In re 
Mead; Austin v. Mead. 

la. (1896) 2 Q B 283 (286, 288) : 65 L J 
Q B 587 : 74 L T 728, Cain v. Moon. 

(1921) 1 Ch 343 (348) : 90 L J Ch 192 : 124 
L T 500, In re Korvine’s Trust; Levashoff 
V. Block. 

(’71) 6 Mad H C R 270 (273, 274) (DB), 
Visalatchmi Ammal v. Suhhu Pilloi. 

(’69) 3 Beng L R (O C) 113 (121, 122) 
(DB), Upendra Krishna v. Nabin Krishna 
(Per Sir Barnes Peacock C. J.) 

2. (’71) 6 Mad H C R 270 (278) pB), 
Visalatchmi Ammal v. Suhhu Pillai. 

3. (’71) 6 Mad H C R 270 (276) (DB), 
Visolatchwi Anvmcl v. Subbu Pillai. 
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A gift in expectation of stticide cannot be said to be one made m 
contemplation of death for the purposes of this section.^ 

Whatever strictness is required in the proof of a testamentary dis- 
position is at least equally required in cases of gifts in contemplation 

of death.”® 

4. Hindu and Buddhist law — Gifts in contemplation of death. — Under 
the strict Hindu law, a gift or a gratuitous contract made by a pe^^oii 
afflicted with an incurable distemper is void. The incapacity is attach- 
ed to the mind agitated with fever, anger or lust or the pain of an in- 
curable disease.-' The idea is that under the above circumstances a 
person cannot form a rational estimate as regards the consequence^ o.. 
his action.2 But this strict rule of Hindu law was never followed m 
practice. In the undermentioned case® Mr. Justice Holloway held that 
a gift even during a mortal illness was valid provided it fulfilled all ihc 
requisites of a valid gift under the Hindu law. He observed : To allow 
a gift in form of a will to be valid and deny that validity to one mucii 
nearer the nature of a gift inter vivos, would be logically impossible. 
To reject the nearer and accept the more remote cannot, certainly, be 

vindicated.” 

Under the Buddhist law also a death-bed gift was invalid,'^ the 
underlying idea of the rule being that if such gift is recognised it woind 
enable a Buddhist to defy his own personal law and practically to dis- 
pose of his property by methods which in effect would be equiv;ilent tc 

and operate as a will.® 

These cases are now of no importance in view of the amendment 
of the section by the omission of the words “or, save as provided 
S. 123, any rule of Hindu or Buddhist law” and also by the enactment 
of S. 191 of the Succession Act, 1925. 

5. “ Any rule of Muhammadan law.” — As to the rules of Muham- 
madan law governing gifts, see Mulla’s Principles of Mahomedan Law. 

The provisions of the Succession Act, 1925, relating to gifts in con- 
templation of death do not apply to Muhammadans. As to the rules of 
Muhammadan law relating to such gifts (known as marz-ul-maut), sec 
Mulla’s Principles of Mahomedan Law. 

In some Provinces the Muhammadan law of gifts has been specifi 
cally declared by Provincial Acts to be applicable as between Muham- 
madans.^ In cases where there is no such legislative declaration, the 


4. (1925) 1925 Ch 553 (555) ; 95 L J Ch 
204 ; 133 L T 465, In re Dudvxan; Dudman 
V. Dudman. 

(1896) 2 Ir R 204, Agnew v. Bejast. 

5 (’66) 11 Moo Ind App 139 (168) : lU 

Suth W R P C 3 (PC). 

Section 129 — Note 4 

1. (’71) 6 Mad H C R 270 (277) (DB). 
Visaiotchmi Ammal v. Swbbu Piltei. 

(’02) 4 Bom L R 883 (890), Bachoo v. 
Khushal Das. (A Hindu father cannot, 
on the point of death, make gifts to his 
children out of joint family, as the power 
to make gifts or presents must be con- 
fined to such occasions as are usual and 
to such presents as are customary.) 

[5ee (’25) 12 AIR 1925 Oudh m <^^84) ; 87 
Ind Cas 900, Sot Narain v. KnshM Datt. 
(The principles of the Muhammad^ law 
of Marz-ul-maut are not applicable to 


the Hindu law — Undei’ the Hindu Jaw a 
deed of gift made by a person daring 
disease is valid.)] 

2. (’38) 25 AIR 1938 Ca! 157 (159) : 17.5 
Ind Cas 712 (DB). 

3. (’71) 6 Mad H C R 270 (278) (DB). 
Visalatchmi Amvial v. Subbu Pidai. 

4. (’15) 1915 L B 122 (123) ; 29 I C 888. 

(’29) 1929 R 243 (244) : 122 I C. 897, (DB) 

(’19) 1919 L B 47 (47) : .50 I C 522 (DB). 

(’32) 1932 Rang 104 (106) : 10 R 224. 

5. (’32) 1932 R 104 (106) ; 10 R 224. 
(under Buddhist la^ a person could not 
dispose of his property by will — A 
death-bed gift on the analogy of will was 
treated invalid.) 

Section 129 — Note 5 

1. See Bengal, Agra and Assam Civil 

Courts Act (XII of 1887), Section 37. 
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Muhammadan law of gifts is applied as being in accordance with justice, 
equity and good conscience. There is a difference of opinion as to whe- 
ther the “rule of Muhammadan law” referred to in this section, refers 
to the rules of Muhammadans specifically declared by the Legislature 
to be applicable to Muhammadans or whether it includes also the rules 
which are applied as being in accordance with justice, equity and good 
conscience. In Ma Asha v. B. K. Haidar,^ it was held by a Full Bench 
of the High Court of Rangoon that S. 129 did not except from the opera-; 
tion of the chapter those rules of Muhammadan law which were applied 
by Courts only as being in accordance with justice, equity and good 
conscience. In a subsequent decision of the same Court in Maung Gyi 

Saung,^ Mr. Justice Leach, while feeling himself bound by 
Ma Asha^s case, obseiwed as follows : 

“The operation of S. 129, Transfer of Property Act, is not 
limited. It says that nothing in the chapter shall be deemed to 
affect any rule of Muhammadan law. It does not differentiate 
between rules of Muhammadan law made specifically applicable 
under a local statute and rules of Muhammadan law which can be 
applied on the ground that they are in accordance with justice, 
equity and good conscience. The intention of the Legislature in 
mseiting S. 129 was to preserve the Muhammadan law of gifts so 
far as gifts by Muhammadans were concerned, and the section has, 
in my opinion, this effect. I consider that the Legislature could 
never have intended the section to apply only in cases where Mu- 
nammadan law was made expressly applicable by local statute. 
But the matter does not rest there. There are the decisions of the 
x^ivy Council in the cases to which I have referred and unanimity 
of opinion in the High Courts of India on the question. For these 
reasons I should have been prepared to hold that Muhammadan 
law applied without any restriction to gifts by Muhammadans in 

Province, but I consider that I am bound by the decision in 
Ma Asha*s cose.”^ 

See also the undermentioned cases.® 

Muhammadan law was, under the Bengal, Agra and 
Assani Civil Courts Act, 1887, declared applicable, it was held by the 
Bi^ Court of Patna, that this section did not affect any rule of Muham- 
madan law, so declared applicable.^ 

Muslim Personal Law (Shariat) Application Act, XXVI of 
declares inter alia that in all matters of gift, the personal law 
ot the Muhammadans shall be the rule of decision in cases where the 
parties are Muslims. This Act is applicable to the whole of British 
India except the N.-W. Frontier Province^ and renders the conflict of 
views above referred to, of little importance. 


C. P. Laws Act (XX of 1875), S. 5. 

Oudh Laws Act (XVm of 1876), S. 3. 

2. (’36) 23 AIR 1936 R 430 (433) : 14 R 
439 : 164 Ind Cas 984 (FB), 

3. (’37) 24 AIR 1937 Rang 240 (244) : 171 
Ind Cas 752 (DB). 

4. (’36) 1936 R 430 (433) : 14 R 439. 

5. (’01) 24 Mad 513 (520) : 11 Mad L Jour 
227 (DB), (Muhammadan law applies 
without any restriction.) 

(’38) 25 AIR 1938 Rang 435 (437) : 180 Ind 
Cas 675 (DB). 


(’36) 1936 Rang 522 (525) ; 14 Rang 485. 
(When the question is before the Hi gh 
Court in its exercise of ordinary original 
civil jurisdiction, M tihftTnmaaflu law 
applies.) 

6. (’29) 1929 Pat 417 (419) : 123 1 C 401 
(DB). 

7. For a similar law applicable to the 
North-West, Frontier l4ovince, see the 
N.-W. F. P« Muslim . Personal Law (Sha- 
riat) Application Act, VI of 1935, 
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(a) CHAPTER VIII 

TRANSFER OF ACTIONABLE CLAIMS. 


(i) The transfer of an actionable claim b[whether with or 
without consideration] shall be effected only by the execu* 
tion of an instrument in writing signed by the transferor 
or his duly authorized agent, c[* * shall be complete and effectual 
upon the execution of such instrument, and thereupon all the rights and 
remedies of the transferor, whether by way of damages or otherwise, shall 
vest in the transferee, whether such notice of the transfer as is hereinafter 
provided be given or not: 

Provided that every dealing with the debt or other actionable claim 
by the debtor or other person from or against whom the transferor would, 
but for such instrument of transfer as aforesaid, have been entitled to 
recover or enforce such debt or other actionable claim, shall (save where 
the debtor or other person is a party to the transfer or has received ex> 
press notice thereof as hereinafter provided) be valid as against such 
transfer. 


130. 

Transfer of ac- 
tionable claim. 


(2) The transferee of an actionable claim may, upon the execution 
of such instrument of transfer as aforesaid, sue or institute proceedings 
for the same in his own name without obtaining the transferor's consent 
to such suit or proceedings and without making him a party thereto. 

Exception . — Nothing in this section applies to the transfer of a 
marine or fire policy of insurance, <i[or affects the provisions of section 
38 of the Insurance Act, 1938]. 


Illustrations. 

(i) A owes money to B, who transfers the debt to C. B then demands the 
debt from A, who, not having received notice of the transfer, as prescribed in section 
131, pays B. The payment is valid, and C cannot sue A for the debt. 

(ii) A effects a policy on his own life with an Insurance Company and 
assigns it to a Bank for securing the payment of an existing or future debt. If A 
dies, the Bank is entitled to receive the amount of the policy and to sue on it with- 
out the concurrence of A’s executor, subject to the proviso in sub section (1) of 
section 130 and to the provisions of section 132, 

a. This Chapter was substituted for original Chapter VIII bv the Transfer of Property Act 
1900 (II of 1900). 




1 . 

2 . 

3. 

4. 






These words were inserted by S. 62 of the Transfer of Propeny (Amendment) Act, 1929 
(XX of 1929). 

The words “and notwithstanding anything contained in Section 123” were omitted, ibid. 
These words and figures were added by the Insurance Act, 1938 (IV) of 1938. [26-2-19381. 

Synopsis 


Legislative changes. 

Scope of the section. 

‘‘Transfer.*’ 

There must be present transfer of 
an existing actionable claim. 

Distinction between transfer of a 
debt and a novation. 

Assignment of rents and profiu and 
assignment of lessor’s right of re- 
version under a lease. 

Assignment of beneficial interest in 
movable property. 

Assignment of part of debt. 


8a. Assignment of rights under a con- 
tract: See Note. 17 under S. 6. 

9. Debts due to a joint Hindu family. 

10. Transfer by operation of law. 

11. “Whether with or without considers. 

tion.” 

12. Form of assignment. 

13. No particular words are necessary to 

constitute assignment. 

14. Registration not necessary. 

15. Agreement between debtor and credi- 

tor that debts would be paid from 
a fund in the hands of a third 
person, if assignment. 


I T.P, 124 
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16. 

17. 

18 . 


19. 


“Duly authorized agent.” 

Completeness of the tran*fer and 
iiotiee to the debtor. 

Transfer of mortgage debt Equi- 
ties between mortgagor and mort- 
gagee, if available against trans- 
feree. 

“AU the righU and remedies of the 
transferor, whether by wy of 
damages or otherwise, shall vest 
in the transferee.” 


20. Assignor’s liability after the assign- 

ment. 

21. The right of a tenant in Malabar so 

compensation. 

22. Sub-section (2). 

23. Exception. 

24. The principle of ‘caveat emplor’ ap- 

plies to the purchase of an action- 
able claim. 

25. Law in the Punjab. 


1. Legislative changes. 

(1) By the Transfer of Property Act, II of 1900, the whole of this chapter 
was substituted for the original chapter on actionable claims.^^ 

(2) Section 130 of the original chapter defined “actionable claim” and 
S. 131 provided as follows: 

“No transfer of any debt or any beneficial interest in 
have any operation against the debtor or against the person in 
is vested, until express notice of the transfer is given to ium, P“‘i 

or otherwise aware of such transfer; and every dealing by such debtor or persoa 
not being a party te or otherwise aware of, and not having received express nottce 
"t. a transfe^v^ith the debt or property, shall be valid as agatnst such transfer. 

Illustration. 

A owes money to B, who transfers the debt to C. B then dema^nds ^ debt 
from A wh^ l “vin^no no’tice of the transfer, pays B. The payment ts vahd, and 

C cannot sue A for the debt, ^ . 

By the Transfer of Property Act, II of 1900, the ^ToUowi 

claim” was taken over to S. 3, and a new S. 130 was introduced which ran as follows 

“The transfer of an actionable claim shall be effected only 

‘"“"irthe TrlTfri PcrpTrlylAmerZl^^ Ac% XXXVIII of 1925, the wo^i 

‘■”T'*^‘Tlnl’Tn’^‘^brTir Bu^by 'thTTreX" of Property ond^^t) 
rf XX of 1929 Sose words were omitted and the words “whether with or without 
t‘;iS^afon” after the words “actionable claim” occurring in die 

beeinnine of the sub-section. (See Note 11.) n c ^ 

By S. 121 of the Insurance Act, IV of p38, the following word, and figur^ 
were added to the exception of the section: “or affects the provisions of S. 38 
the Insurance Act, 1938.^* (See Note 23.) . • i f 

2 Scope of the section.— This chapter enacts the pneral P"n«ples o 
law rega-rding uansfers of actionable claimst ^nd its principal provisions are pre 

suroably intended to discourage traffic in litigation. 


f’30) 17 AIR 1930 Sind 77 (79) : 24 Smd 
^ L R 160 : 123 Ind Cas 297. Official Assignee 

V. Fakirfi Cowasfi. /-co\ . Put 

(’24) 11 AIR 1924 Pat 551 (552) : 3 FW 
575 : 78 Ind Caa 705 (DB). /« 


Section 139 — Note 2 

1. (’07) 1907 Pun Re No. 9, p. 46 (49) : 1W8 
Pun L R No. 25. Nikal CJiandv. 

(’38) 25 AIR 1938 All 544 (545) ; 177 Ind 
Cas 700, Agrenatk Misir v. Ram Ratan. 
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English law — 

Choses in action in English law are classified as legal or equiUbl© according 
to the mode of procedure necessary for reducing them into possession.^ Legal 
choses in action are those that can be recovered or enforced by action at law, such as a 
debt or a claim on a policy of Insurance. Equitable choses in action, on the other 
band, are those which were formerly enforced by a suit in equity and arise out of 
the property and rights in respect of which the Court of Chancery formerly had, 

^d the Chancery division of the High Court now has, the exclusive or peculiar 
jurisdiction.* 

At Common Law originally a chose in action, except in cases of annuity, 
was not assignable.® This rule was broken in from time to time and several cases 
of assignment were recogni^d as valid.* Courts of equity on the other hand recog- 
nised assignment of choses in action from the earliest times.^ If the chose in action 
was equitable the assignee could sue in equity without joining the assignor as a 
party to his suit,® but if the chose in action was legaL the assignee was required 
to join the assignor either as a plaintiff or defendant to his suit in equity even when 
the assignment was absolute on the face of it. This was necessary in order, primarily, 
to bind him and prevent his suing at law and also to allow him to dispute the assign- 
ment if he thought fit. This was a fortiori the case when the assignment was by 
way of security or charge because the assignor, in that case had a right to redeem.® 
Further, the assignee could not give a valid discharge for the claim unless expressly 
empowered by the assignor in that behalf.^® 

In order to remove this state of affairs and to simplify the remedy in favour 
of the assignee and to protect the original debtor or other person from whom the 
assignor would have been entitled to claim the chose in action, sub-s. (6) of S 25 
of the Supreme Court of Judicature Act, 1873“ provided as follows: 


V. Kishun Dutta. 

(’94) 1894 Pun Re No. 12, p. 21 (23), Jhoki 

Ram V. Molick Kadar Baksh. 

2. (’96) 18 All 265 (267) : 1896 All W N 
80 (FB), Shib Lai v. Ajmat Ullah. 

3. Halsbury, Laws of England, Vol. 4, page 

361. 

4. Halsbury, Laws of England, Vol. 4, page 

362. 

5. Halsbury. Laws of England (Hailsham Edi- 
tion), Vol. 4 Para. 790 Footnote. 

6. Snell, Principles of Equity, llth Edo., 
page 82. 

7. (’25) 12 AIR 1925 Mad 753 ( 754) : 87 
Ind Cas 382, Doraisami v. Doraiswami. 

(’12) 14 Ind Cas 769 (772, 773) (Bom), Han- 
das Lalfi v. Narotam. 

(’26) 13 AIR 1926 Cal 447 (448) : 89 Ind 
Cas 735 (DB), Kishen Gopal v. L. J. Bavin. 
•(’24) 11 AIR 1924 Pal 551 (552) : 3 Pat 575 
: 78 Ind Cas 705 (DB), Jai Narayan v. 
Kishun Dutta. 

•(’68) 9 Suth W R 243 (243) (DB), Jug 
Mohan V. Buddun Koer. 

(*10) 5 Ind Cas 834 (834) (DB) (Mad), 
Ramasamy PilUd v. Muthu Chetty. 

'(’38) 25 AIR 1938 Sind 24 (28) : 32 Sind 
L R 640 ; 123 Ind (!^ 591, Jhangaldas 
Chimandas Firm v. Firm Chttumal Bulchand. 
^1749 ) 27 E R 1074 (1083) ; 1 White & Tud 
L C 96 : 1 Ves Sen 348 : 1 Atk 165, Ryall 
V. Rowles. 

•(1749 ) 27 E R 1064 (1064) ; 1 White & Tud 


^ Row V. Dawson. 

(1789) 100 E R 517 (522) : 3 T R 174. 
Tatlock V. Harris. 

(1867 ) 36 L J C P 173 (176) : L R 2 C P 
305 : 15 L T 663 : 15 W R (Eng) 581, 
Gerard v. Levis. 

(1838) 9 Sim 327 (332) ; 59 E R 383 (385) : 

^ b J Ch 310 : 2 Jur 655, Hammond v. 
Messenger. 

(1898) 67 L J 0 B 484 (486) : (1898) 1 O B 

765 ; 48 L T 438, Durham Brothers v. 
Robertson. 


8. Halsbury, Laws of England, Vol. 4, page 

(1841) 160 E R 1064 (1067) : 4 Y & C Ex 
405, Cator v. The Croydon Canal Co. 

(1827) 38 E R 694 (698) : 3 Russ 583 : 27 
R R 127, Goodson v. Ellisson. 

9. Halsbury, Laws of England. Vol. 4, page 

(1898) 67 L J Q B 484 (486) : (1898) 1 O B 
765 : 48 L T 438, Durham Brothers v. 
Robertson. 

(1910) 79 L J K B 664 (668) : 102 L T 29, 

Forster v. Baker. 

(1884 ) 53 L J 0 B 222 (223. 224) : 12 0 B D 
347 : 50 L T 723 ; 32 W R (Eng) 492, 

Burlinson v. Hall. 

(’07) 1907 Pun Re No. 9 p. 46 (53) ; 1908 
Pun L R No. 25, Nihal Chand v. AU Bakhsh. 

10. (1898) 67 L J Q B 484 (486) ; (1898) 

1 (? B 765 : 48 L T 438, Durham Brothers 
v. Robertson. 
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“Any absolute assignment, by writing under the band of the assignor (not 
purporting to be by way of charge only), of any debt or other legal chose in 
action, of which express notice in writing shall have been given to the debtor^ 
trustee or other person from whom the assignor would have been entitled to 
receive or claim such debt or chose in action, shall be, and be deemed to have 
been, effectual in law (subject to all equities which w'ould have been entitled to 
priority over the right of the assignee if this Act had not been passed), to pass 
and transfer the legal right to such debt or chose in action from the date of 
such notice, and all legal and other remedies for the same, and the power to 
give a good discharge for the same without the concurrence of the assignor: 
Provided always, that if the debtor, trustee or other person liable in respeict 
of such debt or chose in action shall have had notice that such assignment is 
disputed by the assignor or anyone claiming under him, or of any other oppos^ 
ing or conflicting claims to such debt or chose in action, he shalPhe entitled, 
if he think fit, to call upon the several persons making claim thereto to inter- 
plead concerning the same, or he may, if he think fit, pay the same into the 
High Court of Justice under and in conformity with the provisions of the Acts 
for the relief of trustees.” 

(The sub-section has now been repealed and re-enacted with verbal changes in 
S. 136 of the Law of Property Act, 1925 (15 Geo. V, C. 20).) 

Section 25 (6) of the Supreme Court of Judicature Act, however, did not 
create any new rights. It only afforded a new mode of enforcing old rights. It 
enabled the assignee to sue in his own name in a Court of law without the con- 
currence of the assignor. It did not make assignable choses in action which were 
not assignable in equity before. Nor did it impair the efficacy of 'equitable assign- 
ments which would previously have been valid.*^ So even after the passing of the 
sub-section equitable assignments are given effect to.^* 

The words “debt or other legal chose in action” used in the sub-section mean 
“debt or right which the common law looked on as not assignable by reason of its 
being a chose in action but which a Court of equity dealt with as bedng assignable.”**^ 

It will be noted that statutory assignment under the Act must be absolute 
and not by way of a charge*® and must be in writing.*® It takes effect only from the- 


11. (1898) 67 L J 0 B 484 (486) : (1898) 

1 0 B 765 : 48 L T 438, Durham Brothers 
v. Robertson. 

12. (1898 ) 67 L J Q B 484 (486) ; (1898) 
1 Q B 765 : 48 L T 438, Durham Brothers 
V. Robertson. 

(1884) 53 L J Q B 280 (282) : 12 Q B D 
511 : 32 W R (Eng) 645, Walker v. Brad- 
ford Old Bank. 

(1905) 74 L J K B 898 (902) : (1905) A C 
454 : 93 L T 495, William Brandt*s Sons & 
Co. v. Dunlop Rubber Co. 

(1902) 71 L J K B 949 (960), Associated 
Portland Cement Manufacturers, Ltd. v. 
Tolhurst. 

(1902) 71 L J K B 712 (716) : (1902) 2 
K B 427, Torkington v. Magee. 

(1919) 88 L J Ch 392 (397) : (1919) 2 Ch 
104 t 122 L T 264, In re Westerton. 

(’25) 12 AIR 1925 Mad 753 (754) : 87 Ind 
Cas 382, Doraisami Mudaliar v. Doraisami 
lyangar. 

13. (1905 ) 74 L J K B 898 ( 902) : 1905 App 
Cas 454, William BrandPs Sons & Co. v. 
Dunlop Rubber Co. 

14. (1902 ) 2 K B 427 (430) : 71 L J K B 


712 (714) ; 87 L T 304, Torkington v. Magee^ 

15. (’07) 1907 Pun Re No. 9, p. 46 (51) 
1908 Pun L R No. 25, Nihalchand v. Ali 
Baksh. 

As to what amounts to absolute assignment see 
the undermentioned cases: 

(1898) 67 L J Q B 484 (488) : (1898) I 
0 B 765 : 48 L T 438, Durham Brothers v. 
Robertson. (Sum assigned by way of secu- 
rity for certain advances until the repayment 
of such advances— Assignment not absolute.) 

(1884) 53 L J Q B 222 (223) : 12 (? B D 
347 : 50 L T 723 t 32 W R (Eng) 492. 
Burlinson v. Hall. (Assignment hj A to R 
upon trust that B should receive the debt and 
after deducting the amount due hy A lo o 
should pay the balance to A — Held, assign- 
ment was absolute.) 

(1884) 33 W R (Eng) 163 (164), Kmll v 
Prowse. (A borrowed money from B ana 
gave him a letter addressed to his tenants to 
pay B rent until the order should be counter- 
manded by B^Held, assignment was abso- 
lute.) . ^ „„ 

(1889) 58 L J Q B 459 (460) : 61 L T : 
38 W R (Eng) 15 : Q B D 239, Tancred v- 
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date of notice of the assignment to the debtor^’. Further the assignee can sue in 
his own name for recovery of the claim. An equitable assignment, on the other 
hand, need not be absolute® or in writing.*® It takes effect from the date of the 
assignmerUf notice being necessary only for the purpose of binding the debtor.^° 

The section contains a special scheme which has some of the! features both 
of the English Common Law and of the principles of equity In Sadasook v. 
Hoare Miller^ Rankin, J., observed as follows: 

“In construing Ss. 130 and 131 of the Transfer of Property Act, it has to 
be remembered that they contain a very special scheme which must be regarded 
as a whole in itself. At common law a chose in action was not assignable, in 
equity it was freely assignable upon certain principles as to notice. The Indian 
Legislature in 1900 has composed a new scheme which has some of the features 
of both, and, as I read S. 130 it says this that the law while regarding the trans- 
fer of an actionable claim as valid if effected in a certain manner, will not 
undertake to enforce against a debtor the assignment except upon the terms 
that the debtor may arrange with his original creditor unless and until he has 
received, in writing a particular kind of notice.” 

This section is not inapplicable to Muhammadans so as to take a gift by a Muham- 
madan of an actionable claim, out of the operation of the section.^ 


3. ‘‘Transfer.” — The word “transfer” is used in this section in the same 
wide sense as that which is attributed to the word “convey” by the definition to be 
found in S. 205 (ii) of the English law of Property Act, 1925.* Thus, the section 
covers absolute transfers of actionable claims as well as transfers by way of secu- 
rity.^ This is also made clear by the second illustration to the section in which the 


Delagoa Bay Co. (Assignment of debt as 
security for advances made with a proviso 
for redemption and reconveyance or repay- 
ment of the advances creates absolute assign- 
ment. ) 

<1881) 50 L J Q B 437 ( 440) : 6 Q B D 626 : 
44 L T 585 : 29 W R (Eng) 564, National 
Provincial Bank v. Harle. (An assignment 
of a mortgage debt to secure the repayment 
of a sura due from the assignor to the assig- 
nee was held not absolute but to be by way 
of charge only. Disapproved in (1889) 58 
L J Q B 459.) 

16. Halsbury, Laws of England, Vol. 4, page 
371. 

17. (1921) 90 L J Ch 116 (119) : (1921) 1 
Ch 349 : 124 L T 664, In re Steel Wing Co. 

(*35 ) 22 AIR 1935 Mad 1003 (1005) : 159 Ind 
Cas 127 (DB), Subramania Ayyar v. Rama’ 


subba Ayyar. 

18. (1898 ) 67 L J 0 B 484 (486) : (1898) 
1 0 B 765 : 48 L T 438, Durham v. Robert- 


19. (*’30) 17 AIR 1930 Sind 77 (79) : 24 
Sind L R 160 : 123 Ind Cas 297, Official 
Assignee v. Fakir ji Cowas/i. 

20. (1823) 38 E R 475 ( 484) : 27 R R 1 : 
3 Russ 1 : 2 L J (O S) Ch 62, Dearie v. 


<1886 ) 56 L J a 85 (87) : 34 Ch D 128 : 
55 L T 572 : 35 W R (Eng) 86. Cornnge 
y. Irwell India Rubber and Gutta Parcha 


Works. 

[See also (1804) 32 E R 659 (660. 661) : 
9 Ves 407, Jones v. Gibbons.) 


21. t (’23) 10 AIR 1923 Cal 719 (722) : 80 
Ind Cas 632 (DB), Sadasook Ramprotap v. 
Hoare Miller & Co. 

(’35) 22 AIR 1935 Cal 218 (219, 220) : 62 
C:al 1 : 155 I. C. 193 (DB). Ranjit Roy v. 
D. A. David. 

22. (’23) 10 AIR 1923 Cal 719 (722) : 80 
Ind Cas 632 (DB). 

23. (’17) 4 AIR 1917 Mad 20 (26) : 38 Ind 
Cas 248 (DB), Yacoob Sahib v. Pacha Bibi. 

t (’36) 23 AIR 1936 Pal 527 (530) : 165 Ind 
(^as 298, Mt. Bibi Alimunnisa v. Shaikh Abdul 
Aziz. 

(’42) 29 AIR 1942 Pat 210 (211) : 20 Pat 
798 : 197 Ind Cas 241 (DB), Mohammad 
Zobair v. Bibi Sahidan. (Wife wishing to 
release husband from dower debt — Release 
roust be in writing.) 

See the Report of the Special Committee, 1927, 
Cause 61, printed on page 85 (131). 

Section 130^— Note 3 

1. (’38) 25 AIR 1938 Rang 1 (3) : 175 Ind 
Cas 786, In the matter of Aviet Stephen. 

Under S. 205 of the Law of Property Act, 
1925 “conveyance” includes a mortgage, 
charge, lease, assent, vesting declaration, vest- 
ing instrument, disclaimer, release and every 
other assurance of property or of an interest 
therein by any instrument except a will; 
“convey” has a corresponding meaning. 

2. (’45 ) 32 AIR 1945 Bom 11 (12), Santuram 
Hari V. Trust of India Assurance Co. 

[37 Bom 198 : 40 Ind App 24 (PC), Rel. on.] 

• (’13) 37 Bom 198 ( 210) : 40 Ind App 
24 ; 17 Ind Ca.s 627 (628) (PC). MuJraf 
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assignment of a life policy for securing the payment of an existing or fiRure debt 
is assumed to be valid.^ The transfer of an actionable claim, like any other trans- 
fer, may also be made conditionally.^* In the undermentioned case* an endow-^ 
ment policy was assigned by the assured in favour of his wife by an endorsei^ut 
on it and the assignment was duly communicated to the insurance company. The 
endorsement recited that in the event of the wife predeceasing the assured or m 
the event of his surviving the date on which the policy was to become mature, me 
benefits of the policy together with the rights to recover the money thereunder 
would revert to the assured. It was held that this section applied to such a transfer, 
because, so long as the assignee’s interest existed she had the whole interest and 
there was nothing in the terms of the section or in the principles underlying it to 
exclude the transfer of such a kind from its scope. 


4. There must be present transfer of an existing actionable claim. 

The word “transfer” means a present transfer.* A promise by the debtor to pay 

money to his creditor, when he, the debtor, might receive a debt due to him ^ a 
third person, does not constitute an assignment of the debt so as to charge the debt 
in the hands of the third person.^ An undertaking by the debtor in the following 
terms: “I will deposit at your shop all cheques that I may get from the P.W. De- 
partment” or “I will be giving you cheques in satisfaction of the money due to 
you” has been held not to constitute a present assignment of the debt but to be 
merely an agreement to assign in future; the person in whose favour the agree- 
ment is made has no lien on the cheques.* 


Khatau v. Visvanath Prabhuram Vaidya. 
(’ll) 11 Ind Cas 964 (967) (DB) (Bom), 
Vishvaneth Vaidya V. MuItoj Khatau. (Rc* 
versed in 37 Bom 198 : 40 Ind App 24 (PC) 
on other grounds.) 

(’10) 7 Ind Cas 952 (954) (Bom), Vishvanath 
V. London & Lancashire Life Assurance Co. 
(’29) 16 AIR 1929 Rang 318 (319) : 7 Rang 
365 : 120 Ind Cas 238 (DB). Sidambaram 
Nadar v. Moganlal Brothers. 

(’10) 5 Ind Cas 834 ( 834) (DB) (Mad), 
Raniasuamy Pillai v. Muthoo Chetty. 
t (’15) 2 AIR 1915 Mad 1031 (1031) : 38 
Mad 297 : 21 Ind Cas 316 (FB). Muthu- 
krishna Iyer v. Veeraraghava Iyer. (Hypothe- 
cation of promissory note is transfer of action- 
able claim.) , , 

(’18) 5 AIR 1918 Mad 172 (178) : 43 Ind 
Cas 385 (SB), Rama Aiyar v. Parathasarathy. 
(’09) 33 Bom 610 (628) ; 4 Ind Cas 804 
(807) (DB), Ardeskir Bejanfi Surti v. Syed 
Sirdar AH Khan. (The mere fact that parties 
have described a transaction as a “lien or 
charge” cannot deprive it of its real nature, 
if in substance the transaction is an assign- 
ment — Where a creditor purports to create 
a lien or charge on the debt due to him in 
favour of ano&er person the word ‘lien’ or 
‘charge’ has no meaning except as giving the 
latter a right to recover the debt from the 
debtor — The transaction is in reality one 
whereby the owner of what in English law 
is called a chose in action transfers it to 
another.) 

(’20) . 7 AIR 1920 Mad 426 (426) : 56 Ind 
Cas 146 (DB), Arunachallam Chettiar v. 

Madastvami. ^ , 

t (’35 ) 22 AIR 1935 Cal 756 (758) : -63 Cal 
578 : 160 Ind Cas 219 (DB), Bhupati Mohan 
V. Fanindra Chandra. 


(’07) 1907) Pun Re No. 9, p. 46 (53) ; 1908 
Pun L R No. 25, Nihal Chand v. AH Bakhsh. 
(Assignment may be absolute though by way 
of mortgage.) 

t (’40) 44 Cal W N 593 (595), Kali Mohan 
Shaha v. Empire of India Life Assurance Co. 
(’41) 28 AIR 1941 Mad 147 (148) : I L R 
(1941) Mad 378 : 195 Ind Cas 422 (DB), 
Official Assignee, Madras v. Hukumchand. 

(’40 ) 27 AIR 1940 Pat 683 (691, 692) : 19 
Pat 715 : 192 Ind Cas 187 (DB), Kanddan 
Sarda v. Sailaja Kanta. 

[But see (’12) 14 Ind Cas 769 (773) (Bom), 


Haridas Lalfi v. Narotam.^ 

J. (’13) 37 Bom 198 (210) : 40 Ind App 24 : 
17 Ind Cas 627 (628) (PC). Mulraf v. 

Vishwanath. _ _ 

5a. (’44) 31 AIR 1944 Nag 185 (187^, Soma 
Shekharrao V. K. S. Mishra. (A clause in a 
deed of assignment of a life insurance 
that in case the assignee predeceased the 
assured the benefit of the policy was to revert 
to the assured is valid.) 

4. (*39 ) 26 AIR 1939 Mad 411 (413) : ILR 
(1939) Mad 415 t 185 Ind Cas 173 (DB), 
r Kttuilamma V. Vishnu Nam- 


[See aUo (’44) 31 AIR 1944 Nag 185 (187) r 
ILR (1944) Nag 871 ; 219 Ind Cm 1^. 
5oma Shekharrao v. K. S. Mishra. (QauM 
providing for reverter of benefit to a^red m 
case assignee predeceased him is valid under 


S. 126.)] 

Section 130 — Note 4 
(’26) 13 AIR 1926 Nag 206 (207) : 90 

Ind Cas 323, BaUabk Das v. 

, (’73) 1873 Pun Rc No. 63 page 99 (100) 
(DB), Mool Chand v, Jumyut Sinsjt. 

84) 1884 Pun Re No. 60 page 158 (l6tM 
(DB), Guruditta Mol v. Sultan Muhammaa. 
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It is necessary not only that there should he a present transfer, but also that 
the actionable claim transferred is in existence, at the time of the transfer.* As 
was observed by Braund, J., in In the matter of Aviet Stephens.^'. 

“Section 130 (1) in ite terms appears to point to an immediate interest of 
some sort passing. And that while it is in every way appropriate to an ac- 
cruing, conditional or contingent debt, it cannot be reconciled with a debt 
which does not exist at all. In the three first cases an interest already exists 

which may or may not become a present debt But a non-existent 

debt in the sense of a liability to become due in future from an unascertained 
person and to arise out of a relationship not yet established obviously imports 
no present interest at all and is not easy to fit into the intention of b. 130 (i) 

of the Act." 

A share of a partner in a partnership and the right to recover it is an actio- 
nable claim which is assignable under this section. But a right of a partner to a 
rendition of accounts is not an actionable claim and cannot be assigned. 

A vendor’s right to recover purchase-money from the purchaser is an ac- 
Uonable claim transferable under this section.^ Similarly the buyer’s right under 
S. 61 of the Sale of Goods Act (1930) to recover back the pnoe paid under a con- 
tract of a sale on failure of its consideration is an actionable claim transferable 

under this section.® 

A fixed deposit in a bank is not a deposit of specie but a debt or an action- 
able claim and a transfer of the same can only be made by an instrument in writing 
as required by this section.’ 

5. Distinction between transfer of a debt and a novation. — A trans- 
fer of a debt must be distinguished from a novation of coniract. Section 62 ot 

the Contract Act deals with novation of contracts and runs as follows : 

“If the parties to a contract agree to substitute a new contract for it. or to 
rescind or alter it, the original contract need not be performed. 

Illustrations. 

(a) A owes money to B under a contract. It is agreed between A, B and 

C that B shall thenceforth accept C as his debtor, instead of A. The old debt 
ol A \o B is at an end, and a new debt from C to B has been contracted. 

(b) A owes B 10,000 rupees. A enters into an arrangement with B. and 

gives B a mortgage of his (^’s) estate for 5,000 rupees in place of the debt 
of 10,000 rupees. This is a new contract and extinguishes the old. 

(c) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees. B 
orders A to credit C with 1,000 rupees in his books, but C does not assent to 
the arrangement. B still owes C 1.000 rupees, and no new contract has been 

entered into.” 

The effect of a novation is thus not to make any assignment' hut fo pxtin^uish 

Jhingoojee v. Allabux Sheikh Yewraf. (Ap- 
plying the principle laid down in AIR 19.32 
P C 32 : 11 Pat 266 : 59 Ind App 41 fPO.) 
(’45) 32 AIR 1945 All 409 (418, 419) : ILR 
(1945) All 315 (DB), Rajeshwari Debt v. 
Mohan Bikram Sah. 

Section 130 — Note 5 

1. (’25) 12 AIR 1925 Mad 753( 754) : 87 Ind 
Ca.« 382, Doraiswami Mudaliar V. Doraiswami 
Iyengar. 

(’32) 19 AIR 1932 Bom 446 (447, 448) : 56 
Bom 462 : 139 Ind Cas 582 (DB), Jivraj 
Joharmal v. Lalchand Shreekison & Co. 

I5ee also (’03) 5 Bom L R 373 (376), 


3. (’26) 13 AIR 1926 Nag 206 (207) : 90 
Ind Cas 323. Ballabh Das v. Narain Prasad. 

4. (’38) 25 AIR 1938 Rang 1 (4) : 175 Ind 
Cas 786, In the matter of Aviet Stephens. 

5. (’38) 25 AIR 1938 Rang 1 (4) : 175 Ind 

Cas 786. , , 

6. (41) 28 AIR 1941 Sind 73 (78) : 194 Ind 
Cas 380 (DB), Mulchand Tagiomal v. Sham- 

das Jethanand. ^ 

7. (’42) 29 AIR 1942 Mad 209 (210) : 201 
Ind Cas 258, Chinnapareddi v. Venkata- 

ramanappa. ^ 

8. (’43) 30 AIR 1943 Nag 332 (332) : ILR 
(1943) Nag 762 : 210 Ind Can 625, Damodhnr 
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the old contract, and bring about a new one either bettween the same parties or 
between one of them and a third party. It is a matter of consent of all the parties 
concerned.^ 

In a transfer of an actionable claim under this section, the liability of the 
debtor is neither substituted by any new liability not is it transferred to any one 
else. The claim against the debtor is merely transferred to a third person, and is 
not a matter of any consent on the part of the debtor at all.* 

6. Assignment of rents and profits and assignment of lessor’s 
right of reversion under a lease. — A transfer of the rents and profits due to 
a person will be an assignment of an actionable claim requiring a document in 
writing under this section. But where the reversion in a lease is transferred by 
the lessor to another person, the latter’s right to collect the rents and profits due 
by the lessee is part of th© reversionary right transferred and can be claimed by 
him without a separate transfer in writing of such rents and profits. As observed 
by Venkataramana Rao, J., in the undermentioned case*: 

“There is always a distinction between an assignment of the rents and pro- 
fits and a lease of a reversion. In the case of an assignment of rents and pro- 
fits, all that the assignee will be entitled to is the right to realize the rents 
and profits by virtue of the assignment in his favour, but in the case of a rever- 
sion it is not merely the right to recover the renU and profiu that are trans- 
ferred to him but also the rights which the lessor had on the date of the rever- 
sion, for example, his right to recover possession immediately on the expiry 
of the previous term and if before the expiry of the terra by virtue of^^any 
forfeiture, the lessor had the right to re-enter, the right of such re-entry. 

7. Assignment of beneficial interest in moveable property. — See 
Note 24 on S. 3 and the undermentioned cases.* 


8. Assignment of part of debt. — In England there is a difference of 
opinion as to whether at law a part of a debt can be validly assigned, though the 
general trend of opinion is that it cannot be so assigned. In equity, however, such 
an assignment is valid and constitutes the assignee a creditor of the original debtor , 
and he can enforce his rights against the debtor provided he makes the persons 
entitled to the other portion of the debt, parties to the suit.^ 

There is nothing in this section which prohibits the transfer of a part of a 
debt. But there is a conflict of opinion on the point. In the undermentioned 
cases* it was held that a part of the debt cannot be validly assigned for the reason 


Jiwan Vurjung v. Ha/i Oosman.l 
2. (*19) 6 AIR 1919 Mad 1076 (1077) : 47 
Ind Cas 749 (DB), Seetharama Iyer v. 


Narayanswamy Pillay. ^ ^ 

3. See (1900 ) 27 Cal 827 (834) : 4 Cal W N 
357 (FB), Sirish Chandra v. Nasim Quart. 
(The character of the debt is not changed 
by the assignment.) 

Section 130— Note 6 

1. (’38) 25 AIR 1938 Mad 100 (102) : 176 
Ind Cas 402 (DB), Ratnaswami Moopanar 


V. Navaraja Moopanar. 

Section 130 — Note 7 


1 (’14) 1 AIR 1914 Low Bur 200 (201) : 

7 Low Bur Rul 95 : 22 Ind Cas 940, Dickman 
Brothers & Co v. Sulaiman Haji Brothers 
& Co. (Though the benefit of a contract 
(an actionable claim) can be assigned, the 
burden or obligations under a contract can- 
not be assigned without the consent of the 
promisor.) 


(’08) 9 Bom L R 114 (118), Nathu v. Hansrai. 

(33 Cal 702 followed.) 

(’92) 16 Bom 441 (449), /. H. Tod v. Lakhmi- 

das. „ .. 

(’03) 5 Bom L R 373 ( 376), Jitvan v. Haji 

Oosman. 

Section 130— Note 8 
1. (’40 ) 27 AIR 1940 Pat 170 (173) : 18 Pat 
839 : 185 Ind Cas 514 (DB), Durga Smgh 

V. Kesho Lai. a 

• (1910) 79 L J K B 664 (668) : (1910) 2 
K B 636 : 102 L T 29, Forster v. Baker. 


(Per Bray, J.) . t t 

(1921) 1 Ch 349 ( 354, 355) : 90 L J Ch 
116 : 124 L T 664, M re StteJ ITing Co. 

1. (1921) 90 L J Ch 116 (119, 121) : (1921) 
1 c:h 349 : 124 L T 664, In re Steel Wing 

1 . (**25) 12 AIR 1925 Mad 753 (756) ; 87 Ind 
Cfls 382. Doraisami Mudaliar v. Dormswamx 


Ayangar. 
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that a debtor cannot be harassed by differeiU creditors attempting to enforce parts 
of a single debt. In the case noted below* the High Court of Patna has held thal 
where A transfers a part of a debt to B who enforces the same in a suit against the 
debtor O 2 R.2 of the Civil Procedure Code will prevent A from suing the debtor 
for th^ remaining portion of the debt, that A^s right to the remaining portion of 
the debt is not therefore an actionable claim since it is not a claim which the Civil 
Courts recognise as affording grounds for granting relief, and that A cannot trans- 
fer the remaining part as an actionable claim. A contrary view, namely, that an 
assignment of even a part of the debt is valid, has been held in other cases. It 
is submitted that the last view is to be preferred. 

8a. Assignment of rights under a contract . — See Not© 17 under S.6. 

9. Debts due to a joint Hindu family. — It is the essential characteristic 
of a joint Hindu family that no member is entitled to a definite share in the joint 
family property. No assignment is therefore necessary where one coparcener retires 
from the membership of the joint family business and renounces his share therein. 
Any member can drop out of the business and the business will thenceforward be- 
long to the other members who remain in the family. Thus, if there are debts 
due to a joint Hindu family from a certain person, the member renouncmg his 
share in the debts need not execute a formal deed of transfer in favour of the re- 
maining members.* So also, where in a partition of a joint Hindu family, a debt 
evidenced by a pronote falls to the share of a particular member, he can sue to 
recover the amount due under the pronote without an assignment under this section. 
The right to sue is not dependent upon the assignment and the suit, in such a case, 
is regarded as a suit on the original debt irrespective of the pronote."^ 

10. Transfer by operation of law. — The section does not affect a trans- 
fer of an actionable claim by operation of law or by, or in execution of, a decree 
or order of Court, as such transfers are expressly saved by S. 2, cl. fd).* See also 
Note 6 under section 2. 


11, ‘^Whether with or without consideration.^^ — In English law, an 

assignment at law, may validly be made without consideration. But equitable as- 
signments not falling within the statute are given effect to in Courts of Equity 
only if supported by consideration.* 


(’38) 25 AIR 1938 Cal 377 (381) : 62 Cal 
510 : 164 Ind Cas 111 (DB). Ghisulai v. 

Cumbkirmull. ^ 

4 (’40) 27 AIR 1940 Pat 170 (174) : 18 Pat 
839 : 185 Ind Cas 514 (DB). Uurga Singh 
V. Kesho LaU 

5. (’28) 15 AIR 1928 Mad 1201 (1207) : 52 
Mad 465 : 116 Ind Cas 827 (DB), S. 
Rajamier v. Subramaniam Cheltiar. (AIR 

1925 Mad 753 not approved.) 

(’40 ) 27 AIR 1940 Mad 258 ( 265). Travancore 
National Bank Subsidiary Co. Ltd. v. T. A. 

& Q. Bank Ltd. 

t (’41) 28 AIR 1941 Lah 337 (338) : 19< 
Ind Cas 735 (DB), Firm Ram Kishen Mohan- 
lal V. Firm Gurdial Mal-Sagar Mai. 

(See aUo (T8) 5 AIR 1918 Mad 1^7 (13^) : 
42 Ind (^8 684 (DB), Subjan Sahib v. Abdul 


(TO) 8 Ind Cas 33 ( 34) (DB) (Mad), Chand- 
ana v. Majati. 

(’34) 21 AIR 1934 Mad 529 (532) : 57 Mad 
1082 : 153 Ind Cas 916 (DB), Gopalu Pillai 

V. Kothandarama Ayyar. 

[But sue (’07) 17 Mad L Jour 393 (393) : 
3 Mad L Tim 7 (DB), Arunachala Reddi v. 
Subba Reddi. \ 

Section 130 — Note 10 
1. (T3) 30 AIR 1943 Pat 218 (223) : 22 Pat 
114 : 206 Ind Cas 126 (DB), Mani Devi v. 
Anpurna Dai. (Order of (iourt, allowing 
ward's prayer to assign in his favour a secu- 
rity bond executed by the guardian in favour 
of Court — Held that there was valid assign- 
ment even though there was no assignment in 
writing signed by the Court on the back of 
the bond.) 


Azeez Sahib. {Quaere.).} 

Section 130 — Note 9 

1. (*36) 63 194 (204) : 40 Cal W N 808 

(813), Briitnohan v. Makabeer. 

2. (’37) 1937 Mad W N 134 (m), 
Chtnehu Reddi v. Subbaroya Chetn. (AIR 
1934 Mad 529 : 57 Mad 1082, followed.) 


(’39) 26 AIR 1939 Sind 288 (289) : ILR 
(1939) Kar 344 : 185 Ind Cas 28 (DB). 
Virbkandas Shamaing v, Dasumal Keshodas. 
(AIR 1926 Sind 78 distinguished.) 

(’26) 13 AIR 1926 Sind 78 (79, 80) : 90 Ind 
Cas 111, Mulibai v. Shevaram Menghraj. 
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The words “whether with or without consideration” in this section make it 
clear that a gift of an actionable claim can validly be made under this section.* 
The said words did not exist in the section before the year 1929. 

It was, however, held that the section was wide enough to cover transfer 
with or without consideration^* and that gifts of actionable claims were not govern- 
ed by Chap. VII which relates to gifts geneTally but by the special rules laid down 
in Chap. VIII for the transfer of actionable claims.® Chapter VII was held in- 
applicable to gifts of actionable claims for anotheir reason also. An actionable 
claim, though a moveable property, was not such a moveable property as could be 
transferred by mere delivery under S. 123. The provisions in S. 123 that delivery 
may be made in the same way as goods sold and delivered showed that what was 
dealt with under that section was a gift of tangible property such as a horse or a 
book and not an intangible property like a book-debt.* 

By the Transfer of Property (Amendment) Act, XXXVIII of 1925, the 
clause “notwithstanding anything contained in S. 123” was inserted after the words 
“authorised agent and,” the object of the amendment being to give effect to repre- 
sentations made by certain insurance companies that gifts of life policies involved 
considerable hardships, as, under section 123 they were required to be made by 
registered instruments. By the insertion of the above words, however, doubts ap- 
pear to have arisen as to whether the words applied to gifts of actionable claims 
made by Muhammadans. In order to remove these doubts, therefore, the words 
‘‘notwithstanding anything contained in S. 123” were omitted from the section by 
the Transfer of Property (Amendment) Act, XX of 1929, and the words whether 
with or without consideration” were inserted after the words “The transfer of an 
actionable claim.”® 

An idol not being a living person within the meaning of S. 5, a dedication of 
property to an idol is not a gift within the meaning of the Transfer of Property 
Act. A dedication of an actionable claim to an idol, therefore,- is not governed by 
this section and may be made orally.® (See section 5 also.) 

12. Form of assignment. — The section requires that the transfer of an 
actionable claim shall be effected only by the execution of an instrument in writing.^ 


196 : 61 Ind Cas 461 (DB), Perumal Am- 


Section 130 — Note 11 

1. Halsbury, Laws of England, (Hailsham Edi- 
tion) Vol. 4 Paras. 797 and 805. 

(’21) 8 AIR 1921 Mad 137 (139) :44 Mad 
196 : 61 Ind Cas 461 (DB), Perumal Ammal 
V. Perumal Naicker. 

(’14) 1 AIR 1914 Cal 566 (567) ; 22 Ind Cas 
500 (DB), Akhoy Kumar Pal v. Hari Dost 
Basak. 

(’37) 24 ATR 1937 All 424 (427) : 169 Ind 
Cas 836 (DB), Ram Govind v. Bri} Ratnn 
Das* 

(’14) 1 AIR 1914 All 279 (280) : 36 All 507 : 
24 Ind Cas '385 (DB), Gur Prasad v. Gorakh- 
pur Bank, Ltd. 

2. (’38) 25 AIR 1938 Mad 236 (238) : 176 
Ind Cas 617 (DB), Ramaswami Chettiar v. 
Manickam Chettiar. 

2a. (’21) 8 AIR 1921 Mad 137 (138) : 44 Mad 
196 : 61 Tnd Cas 461 (DB), Perumal Ammal 
V. Perumal Naicker. 

3. (’17) 4 AIR 1917 Mad 20 (26) : 38 Tnd 
Cas 248 (DB). Yacoob Sahib v. Pacha Bibt. 

(’21) 8 AIR 1921 Mad 137 (138) : 44 Mad 
196 : 61 Ind Cas 461 (DB), Perumal Ammal 
V. Perumal Naicker. 

4. (’21) 8 AIR 1921 Mad 137 (138) : 44 Mad 


mal V. Perumal Naicker. 

5. See the Report of the Special Committee, 
1927, printed on page 85 (131). 

6. (’26) 13 AIR 1926 Nag 469 (470) : 96 Ind 
Cas 1004, Bhopatrao v. Shri Ramaehandra 
Sansthan Kund Sarjapur. 
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Under the old S« 131 it was held that a transfer in writing was not necessary as 
there were no words to that effect in the section.^ An assignment by way of a trust 
deed is • valid.^* 

The object of reducing the transfer to writing is -to put the arrangement 
entered into between the parlies beyond dispute.^ Thus, in Raman Chetty v. Na^or 
Tothna Naicker,* it was observed: 

‘The intention of the Legislature in amending this chapter of the Transfer 
of Property Act, was to bring the law in India generally into conformity with 
the law in England, which under the Judicature Act requires assignments of 
chose in action to be in writing, a provision which is, in my opinion, highly 
necessary for the benefit of the other party to the contract who ought not to 
be embarrassed by mere oral allegations of transfer which may easily be dis- 
tinguished and upon which it may be very difficult for him to act with any 
degree of safety to himself.” 

As transfers by way of charge on or hypothecation of actionable claims fall 
under this section, such transfers also must be effected by execution of an instru- 
ment in writing.® Thus, a mere deposit of a life policy® or a deposit of securities 
lying with the creditor, by the creditor’ will not create any charge on the life policy 
or debts due by the debtor. 

13. No particular words are necessary to constitute assignment. — 
Although a transfer of an actionable claim is required to be in writing, the section 
does not require the transfer to be in any particular form or to be couched in tech- 
nical language, provided the words used sufficiently indicate the transferor’s inten- 
tion to transfer the claim due to him to the transferee.^ In William BrandCs Sons 
V. Dunlop Rubber Co. Lord Macnaughten observed: 

“The Lord Chief Justice came to the conclusion that the document did not 
on the face of it, purport to be an assignment nor use the language of an as- 
signment. An equitable assignment does not always take that form. It may 


(’10) 9 Ind Cas 287 (288) (DB) (Mad), Vela- 
yutham. V. Pillaiyar Chetty. 

[But see (’37) 24 AIR 1937 All 424 (425) : 
169 I. C. 836 (DB), Ram Govind v. Brij 
Ratan Das. I 

2. (’87) 9 All 249 (251) : 1887 All W N 27 
(DB), Autu. Singh v. Ajudhia Sahu. 

2a. (44) 31 AIR 1944 Cal 335 (339) : ILR 
(1943) 2 Cal 325 : 218 Ind Cas 260. Official 
Trustee v. Chippendale. 

3. (’39 ) 26 AIR 1939 Mad 543 (546) : 188 
Ind Cas 878 (DB), Govardhandas v. F.D.T. 
Co. Ltd. 

4. (’12) 15 Ind Cas 380 (381) (Mad). 

5. • (’13) 37 Bom 198 (210) : 40 Ind App 24 : 
17 Ind Cas 627 (628) (PC). Mulraj Khatau 
V. Vishwanath. 

(’29) 16 AIR 1929 Rang 318 (319) : 7 Rang 
365 : 120 Ind Cas 238 (DB), Sidambaram 
Nadar v. Maganlal Bros. 

6. * (’13) 37 Bom 198 (210) : 40 Ind App 

24 : 17 Ind Cas 627 (628) (PC), Mulraj 
Vishwanath. , , « 

(’41) 28 AIR 1941 Mad 147 (148) : I L R 
(1941) Mad 378 : 195 Ind Cas 422 (DB>. 

Official Assignee Madras v. Hukumchand. 
(An instrument evidencing the deposit of the 
policy of insurance by way of pledge does 
not amount to an aasignment 37 Bom 198 : 
40 Ind App 24 (PC) followed.) 


7. (’29) 16 AIR 1929 Rang 318 (319) : 7 
Rang 365 : 120 Ind Cas 238 (DB), Sidam^ 
baram Nadar v. D. R. Maganlall Bros. (37 
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Gurditta Mai v. Sultan Muhammad. (Equi- 
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r24) 11 AIR 1924 Lah 684 (685) : 78 Ind 
Cas 16.3, Nanak Chand Kishori Lai v. Ram 
Sarup Gujar Mai. 

(’26) 13 AIR 1926 Cal 447 (448, 449) : 89 
Ind Cas 735 (DB), Kishen Copal v. L. /. 
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Cas 836 (DB), Ram Govind v. Birj Ratan. 

(’41) 28 AIR 1941 Mad 147 (148) ; I L R 
(1941) Mad 378 : 195 Ind Cas 422 (DB), 
Official Assignee, Madras v. Hukum Chand. 

2. (1905 ) 74 L J K B 898 (902) : 1905 App 
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be addressed to the debtor. It may be couched in the language of command. 

It may be a courteous request. It may assume the form of mere permission. 
The language is immaterial if the meaning* is plain. All that is necessary is 
that the debtor should be given to understand that the debt has been made 
over by the creditor to some third person.’* 

The following are all illustrations of valid assignments of actionable claim: 

(1) Endorsement on an instrument which represents the debt.^ 

(2) Endorsement on a money bond to the effect ‘I have sold the document,* 

or to the effect, ‘the balance due should be paid into the hands oi 

my son.’® 

(3) A direction in writing to pay the amount due on an instrument endorsed 

on the instrument by the payee thereof coupled with the delivery of 
the instrument so endorsed to the person to whom the payment is 
directed.*^ But a mere acknowledgment of the payment by Ae payee 
is not an assignment under the section, there being no operative words 

of transfer.’ 

(4) A partition list allotting a pronote to a particular member of a joint 

family.® 

(5) An assignment by way of an entry made in a statement of accounts is 

sufficient.’ 

(6) A letter given by a person to another, directing the latter to receive from 

the former’s debtor the amount due to him under an instalment bond. 

(7) Where there is a verbal transfer of an actionable claim on a certain date 

and the transfer is reduced to writing the next day and the instru- 
ment refers to the transfer as having been made on the previous day, 
the instrument is a deed of transfer and cannot be held otherwise 
simply because it is expressed in the past tense.*’ 

(8) An arrangement by all the partners, on the dissolution of a firm, that 

some of them would be entitled to the debt due to the hrm.^-^ 

(9) Where a sum of money is lying with a banker as ** deposi^ 

of one A but by a subsequent arrangement in wrRing between A Md 
B it is agreed that a portion of the deposit should be transferred to 
B while the other portion should go to the benefit of A, Ae arrange- 
ment operates as an assignment of an actionable claim. 

(10) A was awarded compensation in a Magistrate’s Court and the mon^ 
^ ^ was kept in Court deposit. B brought a suit against A for a certain 


3. (’35 ) 22 AIR 1935 All 837 (838) 

Ind Cas 525, Gopi Nath y. 

(’37) 24 AIR 1937 Sind ^ 
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6. (’26) 13 AIR 1926 Cal 447 (449) : 89 Ind 

Cas 735 (DB), Kissen Gopal Bagrat v. L. J. 
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(’21) 8 AIR 1921 Mad 122 (124) : 59 Ind 

Cas 943 (DB), Chandu v. . 

7 (’21) 8 AIR 1921 Mad 122 (123) : 59 Ind 


Cas 943 (DB), Chandu v. 

8. (’10) 8 Ind Cas 33 ( 34) (DB) (Mad), 
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9. (’19) 6 AIR 1919 Mad 1076 (1076) : 47 

Ind Cas 749 (DB), Seetarama Ayyar v. 

N arayanaswami Pillai. 

10. (’12) 16 Ind Cas 708 (708) (DB) (Mad), 
Konijetti Veerasami v. Varada Veerasami. 

11. (’32) 19 AIR 1932 Bom 446 (448) | 56 
Bom 462 : 139 Ind Cas 582 (DB), 
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(1939) Kar 344 : 185 Ind Cas 288 
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amount and effected an attachment before judgment of the deposit. 
On the date of hearing, A admitted the claim of B and requested the 
Court that out of the deposit in the Magistrate’s Court, the amount of 
£’$ claim be sent for and given to B in satisfaction of his claim. 
Thereupon, the Court passed an order that a decree under 0. 12 
R. 6, Civil Procedure Code, be passed, and the sum be requisitioned 
from the Court of the Magistrate. It was held that the declaration 
made by A and given effect to by the Court amounted to assignment. 

(11) A member of a Provident Fund executed a trust-deed whereby he as- 

signed to himself and another person, as trustees, the amount of money 
standing to his credit at that time and other monies to which he might 
become entitled as a subscriber of the fund on retirement from service. 
The deed further provided that the trustees would receive the money 
and pay the income thereof to the settlor during his life-time and 
after his death the whole sum was to be distributed among certain 
persons. The settlor had reserved the right to revoke or alter the 
trust at any time. It was held that there was a valid assignment by 
way of a trust-deed and that therefore the trust property passed to 
the trustees.”* 

(12) An application by the assignor to the Court of Wards to take over man- 

agement of the property including debts due to assignor, on behalf 
of the minor assignee is sufficient.”*’ 

It is a well settled rule that title cannot pass by mere admission or relin- 
quishment where the statute requires a deed of transfer. Therefore, under the sec- 
tion a mere admission or relinquishment by a person of his rights in an actionable 
claim would not be sufficient.^® Thus, where A and C were partners of a firm and 
C executed a deed of release whereby he gave up his claim to the business of the 
firm and declared that thenceforth the partnership would be conducted by A and 
D, it was held that no title vested in A and D under this section as a deed of transfer 
was necessary.” 

14. Re^stration not necessary.— The section only requires that the 
transfer should be in writing signed by the transferor, and not that it should be 
registered. No registration is therefore necessary for the transfer of an actionable 
claim. ^ The contrary view expressed in the undermentioned case,^ without any rea- 
sons being assigned for the view, is not correct. 

15. Agreement between debtor and creditor that debts would be 
paid from a fund in the hands of a third person, if assignment. — Under the 
English law an agreement between the debtor and the creditor that the debt owirvr 
shall bei paid out of a specific fund coming to the debtor or an order given by a 
debtor to his creditor upon a person owing money or holding funds belonging to 
the giver of the order, directing such person to pay such funds to the creditor, 
operates as an equitable assignment of that part of the debt or funds to which the 
agreement or order relates.* Such an order or agreement would operate under this 


14. (’37) 24 AIR 1937 All 424 (426) ; 169 
Ind Cas 836 (DB), Ram Govind v. Bnj 
Ratan Das. 

14a. (’44) 31 AIR 1944 Cal 335 (339) : ILR 
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14b. (’43 ) 30 AIR 1943 Sind 177 (181) ; 
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ram v. Haribai Vasudev. 

15. <’12) 16 Ind Cas 440 (440) (DB) (Cal), 
Dhtrarn Chand Boid V. Mau/i Skahu. 
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Dhnram Chand Boid v. Mauji Shahu. 
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section also as a transfer of an actionable claim provided the requirement of this 
section as to writing is satisfied. Thus, an agreement between a debtor and a ere- 
ditor that a particular debt should be paid from and out of a particular fund or 
money in the hands of a third person, would be art assignment of the debt, bo 
also, where, on an instrument executed by B in favour of A, A makes an endor^ 
ment directing B to pay C, and then delivers the instrument so endorsed to C, the 
transaction will be an assignment of the debt.^ See also the undermentioned cases^. 
But a mere direction by A to his debtor B that he should pay C, does not amount 
to a transfer of the debt to C in the absence of any agreement between A ar^ t that 
he should get the amount. It is merely an order for payment. A allied to a 
credit society for loan and in his application gave his salary bills which would be 
due to him from his employee, as security. The society grated the appliwtion 
and a bond was executed by A in favour of the society, which, however, did not 
state that the loan would be paid up from his salary. A also wrote to his employer 
to pay the society such sums out of his salary as the society may apply for. It was 
held that this was not an equitable assignment of the salary in favour of the society. 


16. “Duly authorized agent,” — The instrument of transfer under this 
section may be signed by the transferor or his duly authorised agent. The word 
-duly” must be taken to mean -lawfully.” Where at the time of the transfer by 
the agent, he was not authorised to do so, but subsequently the principal ratifies the 
act, ie ratification dates back retrospectively to the date of the transfer and cures 
the defect in the transfer. The transfer must be taken to have been made by an 

agent duly authorised in that behalf.* 

17. Completeness of the transfer and notice to the debtor. — Un^ 
S 131 as it stood prior to 1900,* transfer of an actionable claim was not complete 
until express notice was given to the debtor unless he was a party to the transfer 
or was otherwise aware of such transfer. In other words, ;^e operation of the trans* 
fer was suspended until the required notice was given. This was also the English 


2. t (’40) 27 AIR 1940 Mad 258 (261, 263), 
TTOvencove Netionol Bank Subsidiary Cot 
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to pay money out of cheques coming into 
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law, under which the title of the assignee of a chose in action was not complete 
until the required notice was given, so that a subsequent assignee could obtain 
priority over a prior one, by the mere fact of his giving notice to the debtor.'' 

The present section has changed the law in this respect. A transfer of an 
actionable claim is now complete on the execution of the instrument signed by the 
transferor^ and does not depend upon the giving of notice to the debtor.® The 
result under the present section is that if there are several transfers of the debts 
in favour of different persons, they take in the order of the dates of these transfers 
and not in the order of the dates on which notices were given to the debtor.® 

A subsequent transferee without notice of the earlier transfer may, however, 
even now, obtain priority over the earlier transferee if the latter has been guilty 
of gross negligence or is barred by estoppel from setting up his rights." 

Although the title of the transferee becomes perfect on the execution of 
instrument of transfer without any notice to the debtor, a dealing by the debtor 
with the debt without notice of the transfer will, under the second paragraph of the 
section, be valid against the transferee.® Under the repealed S. 131, a dealing by 
the debtor, after the transfer was not valid against the transferee, if Ije was a party 
to the transfer or even if he was aware otherwise of the transfer, although he had 
received no express notice of the transfer.® Under the present section, however, a 
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(’35) 22 AIR 1935 Mad 1003 (1005) : 59 Mad 
141 : 159 Ind Cas 127 (DB), Subramania 
Ayyar v. Ramasubba Ayyar. 
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permitting assignees to obtain priority bv 
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Mad 141 : 159 Ind Cas 127 (DB), Subra- 
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dealine by the debtor after the transfer will not be binding on the transferee only 
if the debtor was either a party to th« transfer or had been given express noUce of 
the transfer. A mere knowledge of the transfer is not sufficient. 

The noUce required by this section must be an express iwtice conforming to 
the provisions of S. 131.’* If the notice does not conform to the provisions of that 

scctiL the debtor is not bound by it ^d is not debarred from ““g ‘ “ 
payable to the original creditor.'” After the receipt of notice, the d^tor cannot 
refuse to pay the debt to the transferee; if he still makes paym^t to the transf^or 
he is not absolved from liability to make payment to the transferee." It was hrfd 
in the undermentioned case^^ that after a notice as given to the debtor of the align- 
ment he cannot make any payment to anyone else even under ffie order of the Court 
unless the assignee was a party to the proceeding in which the order is passed. 

A conditional or qualified notice is, however, not invalid.** Thus, ^ 

transfers a debt due to him by B to C and gives notice of the transfer to B but 

requests him to pay C only if the liability which fo^s the consideration of the 

transfer has not already been discharged by A himself the notice ^ 

would be justified in paying A, if A after giving notice, 

satisfied the claim of C and C himself takes no steps to realise the debt from B. 

The section, however, does not make any provision as to what the ^btor is 
to do when the fact of the transfer or its validity and operation is disputed. Ihe 

only safe course for him, in such a case, is not to pay the debt to ^ 

ask the claimants to interplead. If he pays one of them he does P®"* 

will be obliged to pay over again to the right person if the person to whom he paid 

the amount is found to have no title.*® 

The notice of transfer must be given to the debtor himself or some person 

duly authorised by him to receive such notice.*® 

The provisions of S. 130, however, presuppose a valid transfer. If the pro- 
cedure laid down in this section is strictly followed but the transfer contravenes 
some other provisions of law, no rights under this section can pass from the trans- 
feror to the transferee.'^ Thus, if the object or consjderaUom of the transfer ^ 
unlawful within the meaning of S. 23, Contract Act, the transfer will fail, (bee 
S. 6.) So also where a debt is transferred with the object of defeating the creditors 
of the transferor, the creditors are not bound by the transfer and can treat the debt 

as still being the property of the transferor.'” 

18. Transfer of mortgage debt — Equities between mortgagor and 
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(’38) 25 AIR 1938 Rang 1 (5) : 175 Ind Las 
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A TVffT 

10 (’15) 2 AIR 1915 Low Bur 10 (ID : 8 
Low Bur Rul 288 : 30 Ind Cas 278, Basant 
Sineh v. Burma Railways Co., I-td. 

11 (’10) 33 Mad 123 (130) : 4 Ind Cas 420 
(424) (DB), Gopalakriskna Ayer v. Gopala^ 

krish^n fver. tt o 

12. (’43) 30 AIR 1943 Mad 244 (245) : TLR 

(1943) Mad 587 : 207 Ind Cas 317 (DB). 
Burma Shell Oil Storage and Distributing 


Co. V. Official Receiver, Tinnevelty. 

13. (’10) 33 Mad 123 (129) ; 4 Ind Cas 420 
(424) (DB), Gopalakriskna v. Gopalaknshn^ 

14. (’10) 33 Mad 123 (129) : 4 Ind Cas 
(424) (DB). Gopalakriskna Iyer v. Gopala- 

krishna Iyer. ^ ^ 

15. (’10) 33 Mad 123 (130) : 4 Ind Cas 420 
(424) (DB), Gopalakriskna Iyer V. Gopala- 

krishna Iyer. . 

16. (T5) 2 AIR 1915 Low Bur 10 (ID : » 
Low Bur Rul 288 : 30 Ind Cas 278, Basant 

Singh V. Burma Railways Co. 

[Sec also (1880) 49 L J Ch 465 (468) : 28 
W R (Eng) 681 ; 14 Ch D 406 ! 43 L T 
3, The Saffron Walden Building Society v. 

ir‘^(^6)^23 AIR 1936 Oudh 275 (276) : 12 
Luck 150 : 162 Ind Cas 229 (DB), Sitla 
Bux Singh V. Mahahir Prasad. , 

18. (’12) 15 Ind Cas 193 (193) (Mad), Safcra- 
mania Pillai v. Dakshnamurti Mudaliar. 
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mortgagee, if available against transferee.- — A mortgage debt is not an action- 
able claim,^ and a transfer thereof is not governed by this section. A notice to the 
mortgagor is not necessary in order to render its assignment valid. But it is well 
recognised in England, that until he receives notice of the transfer, the mortgagor 
may validly make payments to the mortgagee (transferor) and to have credit for 
them against the transferee.^ The same principle has been held to apply in this 
country also.^ But other equities, such as a right to set off an independent claim 
against the mortgagee, have been held not to be available to the mortgagor.-* 

19. “All the rights and remedies of the transferor, whether by way 
of damages or otherwise, shall vest in the transferee.” — All rights and re- 
medies of the transferor, whether by way of damages or otherwise, in respect of the 
actionable claim vest in the transferee,* In the undermeintioned case,^ one Manga! 
Ram had executed in favour of one Mt. Suraj, a bond for Rs. 150. The bond con- 
tained a stipulation that the loan was to be repaid in yearly instalments of Rs. 5 
without interest. It was also provided that if the debtor made default in payment 
of any instalment, the creditor could sue only for the one instalment. It was held 
that these stipulations were voidable by Mt. Suraj on the ground of undue influence 
and that a transferee of the bond from Mt. Suraj was also entitled to exercise the 
same option and avoid the stipulations. 

As all the rights and remedies of the transferor in respect of the actionable 
claim transferred pass to the transferee, the transferee is after the date of the transfer, 
the only party entitled to sue the debtor or the other person for the recovery of 
the actionable claim.* The contrary view taken in the undermentioned case^ to the 
eflfect that the transferor can maintain an action against the debtor or the other 
person for the benefit of the transferee appears to be incorrect in view of the ex- 
press terms of the section. 

Section 135 of the repealed Chapter VHP provided that a buyer of an ac- 
tionable claim could not, except in certain specified cases, claim from the debtor 
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1. See section 3. 

[Sec also (’85) 1885 All W N 282 (283) 
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anything more than what he paid for his purchase « Under the present section it 
is clear that the transferee can claim the full amount due under the actionable claim 
even though he obtained his transfer in consideration of a lesser amount. 

See also S. 134 Note 5. 

20. Assignor’s liability after the assignment. — Even though a pay- 
ment made by the debtor, before notice of the assignment of the debt, to the assignor 
is valid against the assignee, the assignor has no right, as between himself and his 
assignee, to receive the debt after the date of the transfer. If he receives it he will 
be liable to pay it up to the assignee.^ Nor can the assignor do anything in deroga- 
tion of his transfer,^ the principle being that a grantor cannot derogate from his 
own grant. Thus, in the undermentioned case® A and B, co-partners transferred to 
C all the co-partnership stock, debts, sums of money, etc. At the time of such trans- 
fer A had in his possession a bill of exchange payable to his order, the property of 
A and B as such co-partners. A made default in transferring the bill to C and later 
on incapacitated himself from so doing by parting with the bill. It was held that 
there was an implied covenant on the part of A not to do anything in derogation 
of the deed of transfer and that, as he acted in derogation of it, C could .recover 
the amount of the bill from A. In another case** a deed of transfer of an actionable 
claim contained a clear and unambiguous statement that no part payment of any 
sort had ever been made to the transferor; there was also a provision that the trans- 
feree should collect the amount of the claim by recourse to litigation if he could 
not recover it otherwise. The transferee having failed to recover the debt from the 
debtor sued the transferor for the price he paid for the transfer and for the costs 
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litigation against the debtor. It was held that the statement in the deed of trans- 
fer was a guarantee that the claim was in full force and it was also clear that the 
litigation was within the contemplation of parlies and so the costs of litigation 
also. The transferee was, therefore, entitled to get a decree against the transferor 
not only for the price he paid but also for the costs of the suit against the debtor, 
and of the appeal and second appeal* 

21. The right of a tenant in Malabar to compensation. — The right 
of a tenant in Malabar to compensation for improvements made on the tenancy 
land, is of a peculiar nature. It is dependent on the state of accounts existing at 
the time the question of compensation comes to be settled between the tenant and 
the landlord as to the claims which the landlord has against the tenant on account 
of rents or other dues payable under the lease. Such a right, however, is analogous 
to an actionable claim and a transfer of such right by the tenant to a third person 
■cannot affect the rights of the landlord unless he has notice of the transfer when ho 
accepts the surrender of the property leased and settles the account with the tenant* 

22. Sub-section (2), — As seen in Note 19 after the execution of the ins- 
trument of transfer the transferee is the only party entitled to maintain action 
against the debtor or other person for the recovery of the actionable claim. The 
sub-section makes it clear that the transferee is not required to obtain the consent 
of the transferor to the suit or proceeding against the debtor or other person and 
need not make the transferor a party to such suit or proceeding.* 

23. Exception. — ^Transfers of fire and marine policies have been excepted 
from the general provisions of this section.* A transfer of fire insurance policy is 
governed by the special rule contained in S. 135, while a transfer of marine insur- 
ance policy is now specifically provided for in Ss. 130A and 135A which have 
been inserted by the Transfer of Property (Amendment) Act, VI of 1944. 

Until the amendment of the Exception in 1938 (See Note 1) transfers of 
life policies were required to be made in accordance with the provisions of this 
section.2 But by the amendment of 1938 it is now provided that this section will 
not affect the provisions of S. 38 of the Insurance Act, 1938, which now provides 
for the transfer of life policies. However the rights and remedies of a transferee 
of a life policy existing prior to the commencement of the Insurance Act, 1938, are 
not affected by the provisions of S, 38 of the AcP (see cl. (6) of S. 38, Insurance 
Act, 1938). 


24. The principle of“caveat emptor” applies to the purchase of 
an actionable claim. — It has been held that the principle oV*caveat emptor'* ap- 
plies to the purchase of an actionable claim.* Thus, where a person held a pro- 
missory note for a certain amount and was paid off by the executant, but after the 
death of such person his widow sold it in good faith, not knowing that it was paid 
off, it was held that the principle of "'Caveat emptor** applied, and that the pur- 
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chaser had no remedy; he should have inquired from Uie executant whether the 
note was not paid off, as he was purchasing a mere claim?- ^ 

25. Law in the Punjab.— The Act does not apply to the Punj^.^ 
technical provisions contained in this section as to the requirement of writing for 
the transfer of an actionable claim have not been applied in that province. The 
Courts are guided in such matters by the rules of justice, equity and good cons- 
cience.3 In the undermentioned case* the Court applied the provisions ot b. 
sub-s. (6) of the English Judicature Act, 1873, as being in consonance with jurfic^- 
equity and good conscience. In another case where a part of a debt was assigned, it. 
was held that if this section enabled the transfer of a part of the debt, the principle 
underlying the section may be applied to the cases arising in the Punjab also, and 
that if it did not, then even according to the rules of justice, equity and good cons- 
cience, the assignee’s rights were enforceable where the assignor and all other- 
persons interested were made parties and there was no question of any harassment, 
of the debtor by a multiplicity of proceedings.® 


“130A (I) A policy of marine insurance may be transferr^ by 

Transfer of policy of assignment unless it eontains terms 
marine insurance. ing assignment, and may be assigned either before or 

after loss. . •■ i. j 

(2) A policy of marine insurance may be assigned by endorse- 
ment thereon or in any other customary manner. 

(3) Where the insured person has parted with or lost his inter^t 

in the subject-matter insured, and has not, before or at the ^ 

ing, expressly or impliedly agreed to assign the policy, any subsequent as 

signnient of the policy is inoperative: . 

Provided that nothing in this sub section affects the assignment or 

a policy after loss. 

(4) Nothing in clause (c) of section 6 shaU affect the provisions 

of this section. .. . a.,. 

a. This section was newly inserted by S. 2 of the Transfer of Property (Atnendnto^O 

VI of 1944. _ 

1 Lecrislative changes.— Before the insertion of this section and S. 135A 

by the franrferl? Property 1 Amendment) Act. VI of ^ 

"eni"to""Ztne insurLce’^policy was omitted from S. 135 by tbe above amending 
Act. Regarding the change, the reasons given were as follows. 

“The rules and principles governing a marine insurance policy being 
t I’nllv different from those governing a fire insurance policy, it is very 
rsaulctorftracc^^^^^^ the saml treatment in the matter of assignment to 
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both categories of policies. To take but one instance, a fire insurance policy 
is not assignable after loss, but the nature of a marine insurance contract is 
such as to require that marine insurance policies should be assignable even 
after loss. In the United Kingdom, assignability of marine insurance policies 
after loss is placed beyond doubt by S. 50 of the Marine Insurance Act. But 
in the absence of a similar provision here, it is doubtful if Courts in British 
India would hold that they are so assignable.”^ 

2* Scope of the section. — This section provides for the transfer of a 
policy of marine insurance while S. 135A deals with the rights, etc., arising in con- 
sequence of such assignment of rights under a policy of marine insurance. A policy 
of marine insurance can be assigned either before or after loss by endorsement 
thereon or in any other customary manner unless it is expressly prohibited by the 
terms of the policy. 


131. Every notice of transfer of an actionable claim shall be in 
Notice to be in writing, signed by the transferor or his agent duly autho- 
writing, signed. rized in this behalf, or, in case the transferor refuses to 
sign, by the transferee or his agent, and shall state the name and address 
of the transferee* 


Synopsis 


1. Legislative changes. 

2. Scope. 

3. Notice by transferee or by his agent. 

4. ^^Shall state the name and address of 

1. Legislative changes, 
rstood before 1900 was S. 

<4 


the transferee.” 

5. Notice with a condition or qualifica- 

tion. 

6. Waiver of defects in llie notice. 


— The corresponding section in Chap. VIII, as it 
132 which ran as follows : 

Every such notice must he in writing signed by the person making the 
transfer or by his agent duly authorised in this behalf.” 


The section made no provision for a notice by the transferee and it was, 
therefore, held in the undermentioned case^ that a notice sent by the transferee could 
not, under the terms of S. 131 (now S, 130), make the transfer of a debt operative. 
'The change introduced by the present section seems to have been suggested by the 
^decision of Farran, C. J., in Ragho v. Narayari?- His Lordship observed in that case: 


“Before the passing of the Transfer of Property Act, it was the assignee 
upon whom it was incumbent for his own protection to give notice of his as- 
signment to the debtor. There was no particular reason why the assignor should 
give it. We cannot help thinking that there has been a slip made in S. 132 in 
throwing upon the person making the transfer the obligation of giving ex- 
press notice to the debtor. The English Act 36 & 37 Viet, C.66, S. 25, only 
requires that express notice in writing shall be given. It does not enact who 
is to give it. It may even be given after the death of the assignor. (Walker 
V. Bradford Old Bank, 12 Q. B. D. 511.) But, however this may be (and the 
attention of legislature may well be directed to the point), we must con- 
strue the Act as it stands. No provision is made in it for the assignee giving 
notice in any particular way.” 


Regarding the change the Select Committee observed in their report : 

“In S. 132 (now 131) we propose to enact that a notice of transfer shall 
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be signed by the transferor, or his agent, or, in case of the transferor’s refu- 
sal, by the transferee, and shall state the name and address of the transferee. 
The latter part of this rule goes beyond the requirements of the English law,, 
but we submit that a notice in general terms, not stating the name and address 
of the transferee, would not be sufficient as a safeguard against fraud. A debtor 
is, we think, entitled to know the name and address of the person to whom he- 
becomes liable on a transfer of the claim against him.” 

2« Scope. — This section deals with the form and essentials of the notice 
required to be given under S. 130. In order that the saving provision in the second 
paragraph of Sub-S. (1) may be operative, the requirements of this section must be 
strictly complied with.^ 

3. Notice by transferee or by his agent. — ^The transferee or his agent 
can sign the notice only if the transferor refuses to sign it.* The fact of such refusal 
need not be mentioned in the notice.^ The section does not require that the debtor 
must have knowledge of the refusal by the transferor to sign, either from the notice 
or otherwise, in order that the debtor may be liable to the transferee. In the under* 
mentioned case^ where a notice was served by the transferee on the debtor and it was 
not proved that the transferor refused to sign the notice, it was held that a payment 
made by the debtor to the transferor was valid. 

4. ‘‘Shall state the name and address of the transferee.”— The notice? 
must state both the name and address of the transferee. So where the notice states- 
the name of the transferee but does not state his address the provisions of this section 
are not complied with and the notice is not effective to bring the exception mention- 
ed in the proviso to Sub-S. (1) of S, 130 into operation.* Similarly, the name and' 
address of the solicitor of the transferee cannot be substituted for the name and 
address of the transferee himself, ^ as the word “shall” in the section means the very 
same thing and not a substitute for it.^ 

5. Notice with a condition or qualification. — It has been held by the 
High Court of Madras* that a notice under this section will not be bad merely be- 
cause it is coupled with a condition or qualification, provided the other requirements- 
of the section are complied with. Thus, where the transferor, a contractor, in a notice 
to the debtor, a railway company, asked the company to pay to the transferee, one G,: 
the amount due on his final bill when the bill would be ripe for payment in due 
course, unless in the meantime^ the contractor had^himself otherwise paid off the 
debt due by him to G, it was held that the notice, though conditional or qualified, 
was valid and the company, therefore, could not deal with the contractor after the- 
receipt of the notice. 

6. Waiver of defects in the notice. — ^Where the notice does not strictly 
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legal notice.) 
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comply with the provisions of this section and is defective in form a question arises,, 
whether the debtor himself can waive the defects in a notice. It was observed by 
Mukerjee, J., in Sadasook Ramprolap v. Hoare Miller & Co .^ : 

“The answer to the question whether it is permissible to waive a parti- 
cular provision depends upon its true nature. If the object of the Legisla- 
ture is to protect or benefit an individual litigant, it is open to him to waive 
the positive provisions of the statute. On the other hand, if the provision has 
been enacted from reasons of public policy, he cannot be permitted to waive 
it. The provisions of S. 131 fall, in my judgment, within the latter category, 
but I am not prepared to maintain as an abstract proposition of law, that 
under no conceivable circumstance can the provisions of S. 131 be waived 
by the debtor.” 


132. The transferee of an actionable claim shall take it subject to 
Liability of transferee all the liabilities and equities to whicli the transferor 

of actionable claim. was subject in respect thereof at the date of the 

transfer. 


Illustrations. 

(i) A transfers to C a debt due to him by B. A being then indebted to B. C 
sues B for the debt due by B to A. In such suit B is entitled to set olT the debt due 
by A to him, although C was unaware of it at the date of such transfer. 

(li) A executed a bond in favour of B under circumstances entitling the 
former to have it delivered up and cancelled. B assigns the bond to C for value 
and without notice of such circumstances. C cannot enforce the bond against A. 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Liabilities and equities. 

4. Assignee need not be aware of the 

liability or equity. 


5. Debtor may lose the benefit of the 

section by his own conduct. 

6. Mortgage-debt. See Note 18 on S. 

130. 

7. Assignment in execution of decree. 


1. Legislative changes.^^The corresponding section of the old Chapter 
VIII, section 137, ran as follows: 

“The person to whom a debt or charge is transferred, shall take it subject 
to all the liabilities to which the transferor was subject in respect thereof at 
the date of the transfer. 

Illustration. 

A debenture is issued in fraud of public company to A. A sells and 
transfers the debenture to B who has no notice of the fraud. The debenture 
is valid in the hands of B.” 


2. Scope of the section. — It is a general principle of law that no one can 
transfer to another a right or title greater than he himself has, the maxim being 
nemo plus juris ad alium transferee potest quarn ipse habe.^ It is also a principle 
of equity that the assignee of a chose in action lakes it subject to all the equities 
which subsist against the assignor.^ This section is based on the above principles.’ 
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and merely enacts the law as it existed before the Act was passed.^ Other provisions 
of law in which the same principles are found enacted are S. 49 of the Code of Civil 
Procedure^ and Ss. 231 and 232 of the Contract Act. 

The section, of course, has no application where the transfer is not of an 
actionable claim, but of an interest in immovable property. Where the right to re- 
cover arrears of profits was assigned to a co-sharer in a conveyance of a Village share 
and the cosharer sued the lambardar to recover the arrears, and the lambardar claim- 
ed to set off against the claim, amounts due to him, it was held that the right to re- 
cover the profits was an interest in immovable property and not an actionable claim, 
and that this action had no application to the case.® 

3. Liabilities and equities. — Where no amount is due to the assignor the 
assignee can get nothing. Where only a portion of the debt is due, the assignee can 
get nothing more. Where the debtor is entitled to set off against the assigned debt 
another debt due to him, the assignee can, as the first illustration shows, take the 
assignment only subject to this right of set off.^ A debtor can also claim as against 
Llie assignee a right of equitable set off? Thus, where the debtor is entitled to claim 
unliquidated damages from the assignor arising out of the same transaction as the 
assigned debt, he can set off the same against the assigned debt, even as against the 
assignee.^ Where A executes a bond in favour of B under circumstances in which 
it is voidable by A on the ground of undue influence, fraud, etc., the option of avoid- 
ing the bond is available not only against the original creditor but also his assignee.^ 
This is, in fact, illustration (ii) to the section. 

But the liability or equity must be existing at the time of the assignment. In 
Brice V. Bannister^ G had contracted to bui^d a ship for the defendant, to be paid for 
in four instalments. G owed money to the plaintiff, and, before the completion of 
the contract gave the plaintiff an order upon the defendant for the defendant to pay 
the plaintiff £100 out of the moneys due to G from the defendant. Notice was given 
of this to the defendant. The defendant, however, made subsequent advances to G 
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to enable him to complete the contract, with the. result that at the completion of the 
■contract G had no more to receive on account of the contract. It was held that the 
advances made by the defendant to G, after notice of the assignment to plaintiff was 
not an equity existing at the date of the assignment and could not be set up against 
the plaintiff’s claim for the amount assigned to him. 

See also the undermentioned cases.^ 

4. Assignee need not be aware of the liability or equity.^ The fact 
that the assignee of the actionable claim is not aware at the date of the assignment, 
of the existence of the liability or equity, does not, as the illustrations show, affect 
the rule that he takes it only subject to such liabilities or equities.* It is the duty 
of the assignee before he takes the assignment to make enquiries as to any 
equities or liabilities affecting the subject-matter of the assignment.^ It is not the 
duty of the debtor to inform the assignee, on the receipt of notice of assignment, 
that the assignment is burdened with liabilities, unless there are circumstances lead- 
ing him to think that the assignee is being defrauded and is likely to sustain further 
loss.^ 

5. Debtor may lose the benefit of the section by his own conduct. — 

A debtor may by his conduct be stopped from raising against an assignee an equity 
which would have availed him against the original obligee. Thus, where his conduct 
has been such that it may be regarded as representation that there were no equities 
affecting the subject-matter of the assignment, and the as.signee has taken the assign- 
ment on the faith of such representation, he cannot set up the equity against the 
assignee.^ Where the debtor, on receiving notice of the assignment, sees that the 
assignee has been deceived and stands by and allows him to be defrauded, he cannot 
be allowed to set up his equity against the assignee.^ 

6. Mortgage-debt. — See Note 18 on Section 130. 

7. Assignment in execution of decree.— The principle of this section 
has been held applicable even where the transfer of the actionable claim is by way 
of sale in execution of a decree. Where A owed a debt to B, and B owed another 
•debt to A and in execution of a decree against B, the debt due by A to B was sold 
and was purchased by C, it was held that in a suit by C against A to enforce the debt, 
A can set off the debt due by B to him.* 
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133. Where the transferor of a debt warrants the solvency of the 
Warranty of solvency debtor, the warranty, in the absence of a contract ta 

of debtor. the contrary, applies only to his solvency at the time 

of the transfer, and is limited, where the transfer is made for considera- 
tion, to the amount or value of such consideration. 


1. Lej^islative changes. 

2. Scope of the section. 

3. *^Debt/’ meaning of. 


Synopsis 

4. “Solvency” and “warranty” meaning 

of. 

5. the absence of a contract to the- 
contrary.” 


1. Legislative changes. — This section was originally numbered as S. 134 
of the Transfer of Property Act, 1882. By Act II of 1900 certain amendments and 
alterations were effected in the chapter relating to actionable claims and this section 
was then numbered as 133 of the Act. 


2. Scope of the section. — This section deals with a case of transfer of a 
debt accompanied by a warranty of the solvency of the debtor. It declares that, in 
the absence of a contract to the contrary, the warranty will apply only to the sol- 
vency of the debtor at the date of the transfer and not to his continued solvency 
after the date of the transfer. It further declares that the liability under the war- 
ranty is limited to the extent of the consideration for the transfer, where the transfer 
is one for consideration. 

Just as title to property is important in transfers of immovable property, and 
title to goods, in the sale of goods, the solvency of a debtor is important in the trans- 
fer of a debt. But while, in the case of immovable property^ and of goods, ^ the law 
implies a warranty of title to the property or the goods as the case may be, there is- 
no warranty by implication of the solvency of the debtor in the case of transfers of 
debts. 

As to warranty in various other transfers of property, see the undermentioned 
provisions.® 

3. “Debt,” meaning of. — ^The word “debt” has not been defined in this- 

Act or in the General Clauses Act. Wharton in his Law Lexicon^ defines it as “a sum. 
of money due from one person to another.” In Webb v. Stenton^ Lord Justice Lind- 
ley defined it as a sum of money which is now payable or which will become paya- 
ble in the future by reason of a present obligation. — 

The section speaks of the transfer of a debt and not of the transfer of an 
actionable claim. It is conceived, however, that the word debt must be taken to be 
a debt which is an actionable claim, inasmuch as the whole chapter in which this 
section occurs deals only with actionable claims. 

See also section 3, note 22. 


4. “Solvency” and ^‘warranty,” meaning of.— The “solvency” of a 
debtor means his ability to discharge all his debts and obligations in full.* 

The term “warranty” is not defined in this Act. It has been held to be a sti- 
pulation collateral to the main purpose of a contract, the breach of which will give 
rise to claim for damages,® against the warrantor. Section 12, sub-s. (3) of the Sale 
of Goods Act which follows generally the English Sale of Goods Act® defines “war- 
ranty” as follows: 


Section 133 — Note 2 

1. Section 55 (2). 

2. Section 14 of the Sale of Goods Act, 1930. 

3. Sections 55 (2), 65 (a) and 108 (c); Nego- 
tiable Insruments Act, Section 35; Sale of 
Goods Act, Section 14. 
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“A warranty is a stipulation collateral to the main purpose of the con- 
tract, the breach of which gives rise to a claim for damages but not to a right to 
reject the goods and treat the contract as repudiated.” 

A warranty is in the nature of a guarantee though all the incidents of a con- 
tract of guarantee are not applicable to the case of a warranty. The liability of the 
transferor who warrants the solvency of his debtor is not co-extensive with that of the 
debtor as in the case of a guarantor. Further, the liability of the warrantor trans- 
feror arises on the date of the transfer itself, whereas the liability of a guarantor on 
the non-payment of the debt by the debtor.^ 

5. “In the absence of a contract to the contrary.” — Parties can con- 
tract so as to create rights and liabilities other than those contemplated under this 
section. When they so contract, they will be bound by the terms of their contract 
and this section will not be applicable. 

Under the English law, an implied convenant, on the part of the transferor, 
that he will not do anything in derogation of his transfer, will be presumed; thus, 
if a debt is rendered irrecoverable by any act of the transferor, subsequent to the 
transfer he will be held liable on the basis of a breach of such implied convenant.* 
He will, however, not be liable to pay the entire amount due under the debt trans- 
ferred but only such amount as has been rendered irrecoverable.^ 


134. Where a debt is transferred for the purpose of securing an 
Mortgaged debt. existing or future debt, tiie debt so transferred, if received 
by the transferor or recovered by the transferee, is applicable, first, in 
payment of the costs of such recovery: secondly, in or towards satisfaction 
of the amount for the time being secured by the transfer; and the residue, 
if any, belongs to the transferor or other person entitled to receive the 
same. 

Synopsis 

1. LegUlative changes. 5. Rights and duties of the transferee. 

2. Scope of the section. “The residue, if any, belongs to the 

3. Transfer of a secured debt. transferor or other person entitled 

4. ^^Existing or future debt.” to receive the same.” 


1. Legislative changes.— This section corresponds to S. 138 of the old 
Chap. VIII, That section ran as follows : 

“When a debt is transferred for the purpose of securing an existing or 
future debt, the debt so transferred, if recovered by either the transferor or 
transferee, is applicable, first, in payment of the cost of such recovery; 
secondly, in or towards satisfaction of the amount for the time being secured 
by the transfer; and the residue (if any) belongs to the transferor.” 


2. Scope of the section, — It has already been seen in Note 3 on S. 130 
that the word “transfer” in this chapter is wide enough to include a transfer by way 
of security also. This section deals with such cases* and provides for the mode of 


4. Sections 126 to 128 of the Contract Act, 
1872. 
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application of the amount of the transferred debt when it is received by the trans- 
feror or recovered by the transferee. 

In cases of transfers of a book-debt for the purpose of securing a debt the 
transfer sometimes takes the form of an absolute assignment but it can be shown 
that the transfer was not absolute, but was intended to be merely by way of security,^ 

3. Transfer of a secured debt.^— It has been seen in Note 22 on S. 3 that 
a debt separated from the security given therefor is a “debt” within the meaning of 
this Act. A claim to a debt is an “actionable claim” within the definition of that 
expression. It follows that where a debt is due to A from C and it is secured by 
pledge or hypothecation of C’s property, A can transfer such a debt, separated from 
the security given therefor, to B in order to secure the debt which is due to him (B) 
by A; the result, in such a case, will be that though B will get no right or interest in 
the property of C which is hypothecated with A, he (B) will be entitled to the bene- 
fit of all the sums received by A from C in reduction of his own debt whether reco- 
vered from the secured property or otherwise.^ 

4. ‘‘Existing or future debt.” — As to the meaning of this expression, 
see Note 13 on S. 58. 


5. Rights and duties of the transferee. — After a debt is transferred by 
way of security, the remedy of the transferor as a creditor regarding the recovery 
of the debt passes to the transferee and what remains in the transferor is only the 
right to redeem the transferee.^ Consequently, the transferor cannot proceed against 
his debtor,^ and the only person who can sue for the recovery of the debt in his own 
name being the transferee himself,^ it is his duty to use reasonable diligence to re- 
cover the debt from the debtor.^ If he fails to do so owing to his own default he 
will be deemed to have recovered the amount and will not be allowed to claim it 
again from the transferor on the ground that he could not recover it.^ The transferor 
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,* ((’04) 32 Cal 27 (35) : 31 Ind App 176 
(PC), Shyam Kumari v. Rameswar Singh. 

• (’04) 32 Cal 27 (35) : 31 Ind App 176 

(PC), Shyam Kumari v. Rameswar Singh. 

T5) 2 AIR 1915 Mad 1031 (103^ : 38 Mad 
297 : 21 Ind Cas 316 (317) (FB), AfutAu- 
krishna Aiyar v. Veeraraghava Aiyar. 

’20) 7 AIR 1920 Mad 426 (427) : 56 Ind Cos 
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can file a suit against the transferee for redemption and can get the debt re-assigned 
to him in which case he would be entitled to sue his debtor; or if the security is lost 
by reason of the transferee not enforcing it, the transferee could be sued for dama- 
ges by the transferor for his default.'*® 

Where a charge is created on a debt by way of security it amounts to a trans- 
fer and the charge-holder can sue to recover the debt from the transferor’s debtor.® 

When the transferee brings a suit against the transferor’s debtor for the re- 
covery of his debt, he must implead the transferor as a party to the suit, so that the 
matter may be settled in his presence." 

6. “The residue, if any, belongs to the transferor or other person 
entitled to receive the same.” — ^The residue remaining after the payment of the 
costs of recovery and the debt secured, belongs to the transferor. The reason is that 
when a debt is transferred by way of security only, the transferee does not become 
the absolute owner thereof. He becomes entitled to recover out of the transferred 
debt only the amount which is secured, the residuary interest being still left in the 
transferor^ who can at any time pay off the debt due to the transferee and have the 

security released.^ 


•135. Every assignee, by endorsement or other writing, of a policy 
Alignment of rights of insurance against fire, in whom the property in the 
under policy of insur- subject insured shall be absolutely vested at the date ot 
ance against fire. ihe assignment, shall have transferred and vested in 

him all rights of suit as if the contract contained in the policy had been 
made with himself. 


a. This section was substituted for the old S. 135 by ,S. 3 of the Transfer of Property (Amend- 
ment) Act, VI of 1944. [7-3-1944.] 

Synopsis 

1. Legislative changes. 3. ‘*By endorsement or other writing.” 

2. Scope. 


1. Legislative changes. — There was no section corresponding to this in 
the old chapter VIII. It was introduced for the first time in this Act by the Transfer 
of Property Act (II of 1900) and was a re-enactment, with verbal alterations, of the 
provisions in S. 15 of the Policies of Insurance (Marine and Fire) Assignment Act 
(V of 1866) which was repealed. The reference to marine insurance policy has been 
omitted from the section by the Transfer of Property (Amendment) Act (VI of 
1944), as the rules and principles governing a marine insurance policy are materially 
different from those governing a life insurance policy. Sections 130A and 135A 
inserted by the same Act now specifically provide for transfer of and assignment of 
rights under a policy of marine insurance. (See Note 1 under S. 130A.) 


146 (DB), Arunachellam Chettiar v. Mada- 

[56^0/50 (’ll) 35 Bom 1 (12) : 7 Ind Cas 
972 (976) (DB), Ganpatrao Balkrishna v. 

Madhavrao ShideA 

(*45) 32 AIR 1945 Bom 11 (13), Santuram 
Hari V. Trust of India Assurance Co. 

6. (’ll) 34 Mad 53 (54) ; 5 Ind Cas 834 ( 834) 
(DB), Ramaswami Pillai V. ^^tjioo Chetty. 

(»09) 33 Bom 610 (627, 628) : 4 Ind Cas 804 
(807) (DB), Ardesir v. Sirdar Ah. 

7, 7 AIR 1920 Mad 426 (427) t 56 Ind 

-Cat 146 Aruaachallam v. MndMWamt. 

'is« (’ll) 34 M.d 53 (54) : 5 Ind Os 
834 (834) (DB), Ramaswami Pillai v. Mutna 


Cketty. (Where the original creditor is added 
as a party, the charge-holder, though not en 
titled to the whole amount, may recover the 
amount.)] 

Sedion 134 — TVote 6 

1. (’35) 22 AIR 1935 Cal 218 (221) : 62 Cal 
1 : 155 Ind Cas 193 (DB), Ranfit Roy v. 
David. 

2. (’35 ) 22 AIR 1935 Cal 218 (221) : 62 Cal 
1 : 155 Ind Cas 193 (DB) Ranjit Roy v. 
David. 

(’40) 27 AIR 1940 Mad 258 (264), Travancore 
National Bank Subsidiary Co. Ltd. v. T. N. 
& Q. Bardc Ltd. 
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2. Scope.— -A policy of insurance is a contract of indemnity. It is not an 
incident to the property insured, and does not pass, as such, with the transfer of the 
property to the transferee. In order that the latter should get the benefit of the 
policy it must be assigned to him by endorsement or other writing. In the under* 
mentioned case^ where A mortgaged certain property to B and then insured the same 
against fire it was held that B, who did not take an assignment of the policy, was not 
entitled to claim the insurance amount from the insurer, when the property was 
destroyed by fire. As to the right of a transferee of immovable property insured 
against fire, to claim the insurance money from his transferor^ see S. 49 and notes 
thereon. 

3. “By endorsement or other writing.” — The word * e^idorsement * 
means “anything written or printed upon the back of a deed or writing.*^? A policy of 
fire insurance can, therefore, be assigned by writing the words of transfer on the back 
of the policy, itself or by executing a separate document. 


Where a policy of marine insurance has been assigned 
so as to pass the beneficial interest therein, the as- 
signee of the policy is entitled to sue thereon in his 
o^m name; and the defendant is entitled to make any 
defence arising out of the contract which he would have been entitled to 
make if the action had been brought in the name of the person by or on 
behalf of whom the policy was effected. 

(2) Where the insurer pays for a total loss, either of the whole, 
or, in the case of goods, of any apportionable part, of the subject-matter 
insured, he thereupon becomes entitled to take over the interest of the 
insured person in whatever may remain of the subject-matter so paid for, 
and he is thereby subrogated to all the rights and remedies of the insured 
person in and in respect of that subject-matter as from the time of the 
casualty causing the loss. 

(3) Where the insurer pays for a partial loss, he acquires no 
title to the subject-matter insured, or such part of it as may remain, but 
he is thereupon subrogated to all rights and remedies of the insured person 
as from the time indemnified by such payment for the loss. 

(4) Nothing in clause (e) of section 6 shall affect the provisions 
of this section. 

a. This section was newly inserted by S. 4 of the Transfer of Property (Amendment) Act, 

VI of 1944. [7.3-1944.1 

1. Statement of objects and reasons. — See section 130A, Note 1. 


“135A. (i) 

Assignment of rights 
under policy of marine 
insurance. 


136. No Judge, legal practitioner or officer connected with any 
Incapacity of officers Court of Justice shall buy or traffic in, or stipulate for, 
connected with Courts or agree to receive any share of, or interest in, any 
of Justice. actionable claim, and no Court of Justice shall enforce, 

at his instance, or at the instance of any person claiming by or through 
him, any actionable claim, so dealt with by him as aforesaid. 


Section 135 — ^Note 2 Chetty Firm V. Motor. Union Insurance- Co. 

1. (*23) 10 AIR 1923 Rang 6 (7. 8) : il Uow Section 135 — ^Notc 3 

Bur Rul 294 : 67 Ind Cas 777 (DB). /*. V. 1. Wharton, Law lexicon. 
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1. Lcgislalivc changes. 

2 . Scope of the section 

3. “Buy or traffic in 

claim.” 


SynopM 

4. Legal practitioner. 


actionable 


5. This section does not apply to pur 
chases in execution. 


1. Legislative changes— Section 136 of the old Chap. VIII for which this 
section was substituted by the Transfer of Property Act, II of 1900, ran as follows; 

“No Judge, pleader, mukhtar, clerk, bailiff or other officer connected with 
Courts of Justice can buy any actionable claim falling under the jurisdiction 
of the Court in which he exercises his funciions.” 

2. Scope of the section. — This section prohibits a Judge, a legal practi- 
tioner or an olficer connected with any Court of Justice from trafficking or dealing in 
any actionable claim* and further provides that an actionable claim so dealt with 
cannot be enforced in any Court.^ The class of persons named hold a privileged 
position in the administration of justice and the law imposes on them certain restric- 
tions and disabilities in order to safeguard the interests of the litigants and the pure 
administration of justice.^ “It is of great importance in all countries and more par- 
ticularly in a country like India” observed their Lordships of the Privy Council m 
Kerakoose v. Serte,^ “that no officer of a Court of Justice should be even exposed to 
the suspicion, that in the discharge of his official duties his conduct may be influenced 

by any personal consideration.” 

The prohibition being absolute, any transfer in defiance of it, is void.® 

The section as it now stands is wider in its scope than the section as it origi- 
nally stood. The prohibition under the old section was restricted prily to buying 
and in respect of those actionable claims, which fell under the jurisdiction of the 
Court in which the transferor exercised his functions. Under the present section, 
the prohibition extends to trafficking in, or stipulating for or agreeing to receive any 
share of or any interest in, any actionable claim, whether the claim is within the 
iurisdiction of the Court with which the transferor is connected or of any other 
Court The view® under the old section, that a pleader or an officer who did not 
practi’se or exercise his functions in the Court by which the claim was cognizable, 
■was not prevented from purchasing it, is no longer law. 

This section may be compared to 0.21 R. 73 of the Code of Civil Procedure, 

1908. 

3. ‘^Buy or traffic in actionable claim.” — ^The prohibition 

under this section extends to buying, or trafficking in or stipulatmg for, or apeeing 
to receive any share o f or interest in, any actionable claim. Thus, a sale or an 

Section 136 — Note 2 

1 (’14) 1 AIR 1914 Mad 512 (519) : 37 Mad 
238 : 17 Ind Cas 544 (FB), Muni Reddi v. 

Venkat Rao. . . ^ 

2 (’13) 40 Cal 650 (651) : 19 Ind Cas 129 
(129) (FB). Hari Lai Sinhn v. Tnpura 
Charan Roy. (Per Stephen and Richardson, 

JJ, in order of reference.) 

(*.56) 23 AIR 1936 Oudh 275 (276) : 12 Luck 
150 • 162 I. C. 229 (DB). Sitla Bux Sin?h 
V. Mahahir Prasad. (Transfer to a Special 
Magistrate and Honorary Assistant Collector.) 

(’14) 1 AIR 1914 Mad 512 (519) : 37 Mad 
238 : 17 Ind Cas 544 (FB), Muni Reddi v. 

AIR 1914 Mad 512 

238 : 17 Ind Cas 544 (FB). Muni Reddi v. 

3 Wfoo Ind App 329 ( 346) (PC). 

5. (*32) 19 AIR 1932 Atl^ (M7) : 54 All 
499 : 136 Ind Cas 833 (DB), Hasan >. 


Md. Nazir. 

6. (’88) 11 Mad 56 (61) (DB), Ratnasami v. 

Subramanya. 

(’88) 11 Mad 498 (499) (DB), Singaracharlu 
V. Sivabai. 

Section 136 — Note 3 

1. (’25) 12 AIR 1925 Pat 310 (312) : 4 Pat 
43 : 83 Ind Cos 81 (DB), Shea Govind Singh 
V. Gowri Prasad. 

(’32) 19 AIR 1932 All 345 (347) : 54 All 499 ; 
136 Ind Cas 833 (DB), M. Amir Hasan Khan 
V, H. Mohammad Nazir Hasan. 

(’13) 40 Cal 650 (677) : 19 Ind Cas 129 (137) 
(FB), Hari Lai Singh v. Tripura Charan. 
(’14) 1 AIR 1914 Mad 512 (519) : 37 Mad 
238 : 17 Ind Cas 544 (FB), Muni Reddy v. 
Venkata Rao. 

[See also (’87) 11 Mad 56 (61) (DB), 
Rathnasami V. Subramanya. 

(’88) 11 Mad 498 (499) (DB), Singaracharlu 

V. Siva&an] 



2000 [ S 136 N 3-5; S I37J 


INCAPAaXY OF OFnCERS OF COURTS. OF JOOTpE 


assignment by way of security^ of an actionable claim to any of the persons named 
in the section comes within the prohibition and is therefore void. In the undermen- 
tioned case^ where a Judge made a gift to his nephew, a Barrister, of his rights under 
the contract to purchase certain immovable property, it was held by the High Court 
of Lahore that there was no buying or trafficking in or stipulation for any share of 
or interest in an actionable claim. 

The section does not prohibit a mere sale by any of the persons named.* The 
words ‘‘traffic in” may in certain circumstances include the transaction of sale, but 
it connotes something more than a mere sale.^ 

Where a pleader advanced money to the client on a usufructuary mortgage, 
for the purpose of paying off a redemption decree passed in the client’s favour, it 
was held that the transaction of mortgage did not in any way amount to the taking 
of a transfer of an actionable claim.® 

4. Legal practitioner*— The old section was limited to legal practitioners 
who were pleaders or mukktars. This section is wider and includes all legal practi- 
tioners. The term “legal practitioner” has not been defined by this Act, or by the- 
General Clauses Act. Section 3 of the Legal Practitioners Act, XVIII of 1879, de- 
fines it to mean, “an advocate, a vakil, or attorney of any High Court, a pleader, a 
mukhtar or revenue agent.” It is conceived that the term “legal practitioner” in this 
Act will also include an advocate, a vakil, attorney of a High Court, a pleader, a 
mukhtar or revenue agent.* 

A pleader’s clerk,^ however, is not disqualified from dealing in actionable 

claim. 

5. This section does not apply to purchases in execution. — By virtue 
of S. 2 (d), this section does not affect transfers in execution of a decree. But by 

O. 21 R. 73 of the Code of Civil Procedure “no officer or other person having any 
duty to perform in connexion with any sale shall either directly or indirectly bid for, 
acquire or attempt to acquire any interest in the property sold.” A purchase by a 
pleader of an actionable claim under a life insurance policy in execution of a decree 
is not vitiated by this section.* 


137. Nothing in the foregoing sections of this Chapter applies to 
Saving of negotiable stocks, shares Or debentures, or to instruments whicb 
instruments, etc. lime being, by law or custom, negotiable, or 

to any mercantile document of title to goods. 

Explanation , — The expression **mercantile document of title to 
goods^' includes a bill of lading, dock-warrant, warehouse-keeper^s certifi- 


2. (’35) 22 AIR 1935 Cal 756 (759) : 63 CaJ 
578 ; 160 Ind Cas 219 (DB), Bhupati Mohan 
V. Phanindra Chandra. 

3. (’24) n AIR 1924 Lah 709 (710) : 78 
Ind Cas 87 (DB), Akhtar Beg v. Haq Nawat. 

4. (’27) 14 AIR 1927 Pat 2 (4) : 97 I. C. 
373 (DB), Hirday Narain Singh v. Jugal 
Prasad Singh. 

5. (’27) 14 AIR 1927 Pat 2 (4) : 97 I. C. 
373 (DB), Hirday Narain Singh v. Jugal Pra- 
sad Singh. 

6. (’16) 3 AIR 1916 Oudh 219 (220) : 19 Oudh 
Cas 60 : 34 Ind Cas 360 (361), Mt. Shibun- 
nissa v. Abdul Chaff ar. 

Seclidn IS^^Note 4 

1. (’32) 19 AIR 1932 All 345 (347) : 54 All 

. 499 : 136 Ind Cas .833 (DB); Amir Hasan 
Khan v. Mahomed Nazir. (Vakil.) 


(’25) 12 AIR 1925 Pat 310 (311, 312) : 4 Pat 
43 : 83 Ind Cas 81 (DB), Sheogobind Singh 
v. Gauri Prasad. (Mukhtar) 

(’13) 40 Cal 650 (651) ; 19 Ind Cas 129 (129) 
(FB), Hari Lai Singh v. Tripura Charan 
Roy. (Pleader — Per Richardson and Stephen,. 
JJ., in Order of Reference.) 

2. (’96) 9 C P L R 35 (35), Hira Lai v. Mt. 
Dhammo Kurmin. 

Section IS^^Note 5 

1. (’27) 14 AIR 1927 Cal 691 (692) : 104 I.C. 
729 <DB), NttHoital Insurance Co V. Haridas 
BaSU. ) ■‘’s' .frf 

See also Notes on O. 21 R. 73 of the AIR 
Commentaries on the Code of Civil Pnc4^ 
dare, 4th (1944) Edn. r iT. ' 

Also see Section 2, Note 6. 
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cate, railway receipt, warrant or order for the delivery. of goods, and any 
other document used in the ordinary course of business as proof of the 
possession or control of goods, or authorizing or purporting to authorize, 
, either by endorsement or by delivery, the possessor of the document to 
. transfer or receive goods thereby, represented. 


Synopsis 

1. Legislative changes. 4. “Inslnunenls Which arc for the time 

being, by law or custom, negouabl6« 

2. Scope of the . section. 'J>, “Any mercantile document of title to 

3. Stocks and shares. goods.’* 

1. Legislative changes.— -The present section was substituted for S.: 139 
, of the old Chap. VIII, by the Transfer of Property Act, II of 1900. The old S. 139 
I ran as follows: 

“Nothing in this section applies to negotiable instruments.” 

Under the section as it now stands, the exemption is extended to stocks, shares 
. or debentures and mercantile documents of title to goods. 

2. Scope, of the section. — This section providesfhat nothing in this chapter 
will apply to stocks, shares or debentures, or to instruments which are for the time 
being negotiable by law or custom or to. any mercantile document of title. It enables 
the transfer of the things specified in the section, to be made otherwise than in the 
manner provided by S. 130 and the effect of such transfer is not controlled by the 
subsequent sections. Transfers of these things mentioned in the section have been 
provided for by special Acts of the Legislature or by the Law Merchant. Thus, the 
Negotiable Instruments Act, 1881, deals with the mode and the effect of the transfers 
of certain negotiable instruments such as promissory notes, bills of exchange and 
cheques. These instruments, though in themselves actionable claims within tlie mean- 
ing of S. 3 of'the Act, are thus differentiated from other kinds of actionable claims 

' by this section. 

As seen in Note 3 on S. 4, this section, as it relates to contracts, forms part 
of the Indian Contract Act by virtue of section 4. 

3. Stocks arid shares. — In England a share is regarded as a chose in 
action.^ It is not a chose in action in India.^ A share is a moveable property with- 
in the meaning of the Indian Companies Act. 1913, and is transferable in the man- 
ner stated in that Act.^ The Sale of Goods Act, 1930, also expressly includes shares 
I in the definition of “goods” in that ActL They have been exempted by this section 
from the operation of this chapter. 

Under S. 2 (16) of ’the Indian Companies Act, “share” includes “stock”. It 
; has also been exempted by this section from the provisions of this chajiter. 

'4. “Inslruments which are for the time being, by. law or custom, 
negotiable.” 


Section 137 — Note 3 

■ 1. (’26) 13 AIR 1926 P C 38 (40) : 50 Bom 
360 : 53 Ind App 92 : 94 Ind Cas 824 (PO. 
Maneckji Pestonji v. IPadilal Sarabhai & 

Co 

• V43) 30 AIR 1943 Mad 74 (76) t ILR (1943) 
Mad 115 : 205 Ind Cas 210 (DB). Elaya 
Nayar v. P. A'. Krishna Pattar. (Reversine 
AIR 1941 Mad 394 : ILR (1941) Mad 419.) 
2. (*26) 13 AIR 1926 PC 38 (40) : 50 Bom 
.360 : 53 Ihd App 92 : 94 Ind Cas 824 (PCI, 

Maneekii Pestonji v. Wadilal Sarabhai & 

' (’43^) 30 AIR 1943 Mad 74 (76) ; ILR (1943) 
.Aladl ns : 205’ Iftdt Cas 2l0i (DB). Elaya 


Nayar v. Krishna Pattar. 

3. .See Section 28 of the Indian Companies Act 
(VII of 1913). 

f.SVe (1902) 2 K B 427 (430) : 71 L J K B 
712 (714) : B7 L T 304 : 18 T L R 703. 
Torkington v. Magee."] 

4. See .Section 2 (7) of the Sale of Goods A« t, 
1930. 

[.See also (’26) 13 AIR 1926 P C 38 (40) ; 50 
Bom 360 ; 53 Ind App 92 : 94 Ind Cas 824 
(PC).' Maneckji Pestonji v'. Wadilal Sarabhni 
& Co. (In India, by the terms of the (.ori- 
- tract Act. choses in action are poods and 
equitalde considerations are not app)i<‘ah1e 'o 
‘ them.O 1 


^ 8T.P. I2fl - lae 
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(A) “Negotiable Instrument” — Meaning of. 

An instrument is negotiable when it is, by the custom of trade, transferable 
like cash by delivery, and is also capable of being sued upon by. the person holding 
it pro tempore in his own name.* The two essentials of negotiability are (i) that 
the instrument is transferable like cash, merely by delivery, and (ii) that the person 
holding it is able to sue, in due course, in his own name.** Thus, a bona fide trans- 
feree for value of negotiable instrument acquires a good title thereto, even though 
his transferor had none, just as a bona fide transferee of cash obtains a good title 
to it, although his transferor might have stolen it.^ It has, therefore, been remarked 
that “negotiable” is a term which, perhaps should be strictly reserved for instruments 
which may give to a transferee a better title than that possessed by the transferor.^ 
A negotiable instrument partakes of the nature of a contract also, as it contains either 
an order or promise to pay money 

(B) Negotiable instruments under statutes. 

The Negotiable Instruments Act, 1881, deals as it states in its Preamble, only 
with promissory notes, bills of exchange and cheques, and such instruments are 
“negotiable” within the meaning of that statute when they are payable either to order 
or to bearer.^ 

(C) Negotiable instruments under custom or Law Merchant. 

The Negotiable Instruments Act is, however, not exhaustive of all instruments 
which are negotiable. Apart from the instruments recognised by that Act as “nego- 
tiable,” there are other instruments such as various kinds of hundis,® debentures pay- 
able to bearer,' or scrips or bonds,® which have been regarded as negotiable instru- 
ments by the custom of trade. Indeed, with the growth of the trade and wide ex- 
pansion of commerce, new kinds of securities emerge and claim recognition from the 
Courts of law as negotiable instruments. These instruments owe their validity to 
the Law Merchant which is “nothing more nor less than the usages of merchants and 
traders in different departments of trade, ratified by the decisions of Courts of Law, 
which upon such usages being proved before them have adopted them as settled law. 


Section 137— Note 4 

1. Halsbury, Laws of England, Vol. 2, page 
429. Para 776. 

la. C.SS) 25 AIR 1938 Sind 24 (27) : 32 Sind 
L R 640 : 173 Ind Cas 591, Firm Jhangaldas 
Chimandas v. Firm Chetumal Bulchand. 

2. (’18) 5 AIR 1918 Low Bur 122 (128) : 9 
Low Bur Rul 143 : 40 Ind Cas 86 (DB), 
Khoo Eo Khwet v. Nanigram Jagannath Firm. 

(1863) 32 L J C P 161 (164) : 8 L T 317 : 
14 C B (NS) 248 : 11 W R (Eng) 648. 
Whistler v. Forester. 

3. Scrutton on Charter Parties, Note 1, page 

155. 

4. (’34) 21 AIR 1934 Cal 549 (549) : 61 Cal 
425 : 150 I.C. 925 (DB), Surath Chandra v. 
Kripanath. 

5. Section 13, Negotiable Instruments Act, 1881. 
(’70) 14 Suth W R (OC) 5 (6) : Bourke O C 

157 (DB), Mohendro Lall Bose v. Jadub 
Kissen Singh. (A bill of exchange.) 

(’34) 21 AIR 1934 Bom 356 (358) : 153 Ind 
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(’20) 7 AIR 1920 Low Bur 42 ( 43) : 10 Low 
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Chetty Firm v. S. E. Solomon. (Do.) 

(’31) 18 AIR 1931 Cal 387 (388) : 58 Cal 
752 : 131 Ind Cas 570 (DB). Harkishore 


Barua v. Gura Mia. (Do.) 

(’69) 3 Beng L R (O C) 130 (132) : 12 Suth 
W R (0 C) 9 (10) (DB), Ramlal Mookerjee 
V. Haran Chandra Dhar. (Do.) 

(1836) 4 Add & E 785 (790, 791) : 111 E R 
979, Wise v. Charlton. (Do.) 

(*93) 17 Mad 85 (86) (DB), Ramchandra v. 
Sesha. (Do.) 

(’10) 8 Ind Cas 796 (797, 798) (DB) (Cal), 
Hira Lai v. Raj Kumar. (Do.) 

(’35) 22 AIR 1935 Rang 156 (157) : 156 Ind 
Cas 788, Mangaban v. B. B. Vpadhaya. (Do.) 

6. (*19) 6 AIR 1919 Lah 85 (86) : 1919 Pun 
Re No. 29 : 51 Ind Cas 250 (DB), Panna 
Lai Lachman Das v. Hargopal Khubi Ram. 

7. (1898 ) 67 L J Q B 986 (995) : (1898) 2 
Q B 658 : 3 Com Cas 285 : 79 L T 270, 
Bechuanaland Exploration Co. v. London Tra- 
ding Co. 

[See (’31) 18 AIR 1931-Cal 223 (231) : 58 Cal 
136 : 131 Ind Cas 689 (DB), Imperial Bank 
of India y. Bengal National Bank. (Rankin, 
C. J. — Section 137 does not make reference 
to debentures considered as transfers, but only 
as the subject-matter of a transfer.)] 

8. (’18) 5 AIR 1918 Low Bur 122 (128) : 9 
Low Bur Rul 143 ; 40 Ind Cas 86 (DB), 
Khoo Eo Khwet v. Nanigram Jagannath Firm. 
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with a view to the interests of trade and public convenience”.® In order to be in- 
cluded in the category of negotiable instruments, these instruments must possess the 
essentials stated above. Otherwise, they will not be recognised as negotiable instru- 
ments.®a Thus, a document of title to goods cannot be negotiable in the strict sense 
of the word as the endorsee of it does not get a better title than his assignor.^^ See 
also the undermentioned cases in which the instruments were held not to be “nego- 
tiable instruments”.*^ 


(D) Transfer of negotiable instruments. 

The usual mode of transfer of a negotiable instrument is by endorsement or 
by delivery.*^ Such instruments, however, may be transferred otherwise than by 
negotiationP What the Negotiable Instruments Act does is to prohibit negotiation 
except in the manner specified by it, but it does not prohibit assignment in any of 
the several ways allowed by law.*' Negotiable instruments are actionable claims and 


9. Halsbury, Laws of England, Vol 2, Para. 775. 
9a. (’38) 25 AIR 1938 Sind 24 (27) : 32 SincJ 

L R 640 : 173 Ind Gas 591, Firm Jhanguldas 
Chimandas v. Firm Chetumal Bulchand. 
(“Pahunch” is ordinary receipt and not nego- 
tiable instrument.) 

10. Scrutton on Charter Parties Note 1, page 

155 - 

(’18) 5 AIR 1918 Low Bur 122 (128) : 9 Low 
Bur Rul 143 ; 40 Ind Gas 86 (DB). Khoo 
Eo Khwet V. fianigram Jagannath Firm. 

(But see (1869) L R 2 P G 393 (405. 406) : 
38. L J P G 30 (34) : 21 L T 33 : 3 Moo 
P G (NS) 538, Rodger v. The Compton !) 
Escompte De Paris.] 

11. (’75) 1 All 732 (734) (DB). Kanhaiyalat 
V. Domingo. (A promissory note made pay- 
able simply to the payee is not negotialile.) 
(’02) 12 Mad L Jour 351 (353), Sugappu v. 

Govindappa. (Pronoie.) 

(■97) 7 Mad L Jour 231 (232) (DB), Udayar 

Pillai V. Muthia Pillai. (Do.) 

(’06) 1906 Pun Re No. 144, p. 516 (518) : 
1907 Pun L R No. 106. Parfitt v. Cham 
Sukh. (Promissory note made payable lo 

the payee.) _ 

(’14) 1 AIR 1914 Bom 286 (287) : 38 Bom 
618 : 28 Ind Gas 114 (DB). R. D. Sethna 
V. Hemmingway. (A deposit receipt is not a 
negotiable instrument.) 

12 (’35) 22 AIR 1935 Bom 343 (346) : 59 
Bom 573 : 158 Ind Gas 145, Kamalnkant v. 
Madhavji. (Transfer by endorsement and 
transfer by assignment— Difference pointed 

• *(W 24 AIR 1937 Pat 100 (102) : 16 Pat 
74 • 167 Ind Gas 57 (FB), Ghanskyam Das 
V. Ragho Sahu. (Transfer of pronote by 
means of registered instrument is valid. ) 
[sTe (’26) 13 AIR 1926 Cal 447 (449. 450) : 
89 Ind Gas 735 (DB), Risen Gopal v. L. /. 

(’^T^14 air 1927 Lah 89 (90) : 95 Ind Gas 
704 (DB), Ram Jas v. Shakabuddin 
(’07) 17 Mad L Jour 393 (393. 394) : 3 Mad 
L Tim 7 (DB), Arunachela Reddi v. Subba 
Reddi. (The assignee cannot sue unless the 
assignment be in writing as required by b. 

130.) 

(’09 ) 36 Cal 493 (508) : 2 Ind Gas 553 (559) 


{DB),Shamaldhone Dutt v. Lakskimani Debi. 
(’10) 5 Low Bur Rul 93 (94) : 4 Ind Gas 288 
(288) (DB), Aw Nin v. Raman Chetty. 

(E<iuitaMe mortgage created before applica- 
tion of T. P. Aft— It can be assigned by deli- 
very of title deeds.)! 

1.3. t (‘37) 24 AIR 1937 Oudh 405 (405, 406) ; 
13 Luck 37.3 : 168 Ind Gas 922 (DB), Jail(d 
V. Jagmohan Lai. (Written assignment of 
pronote — Endorsement not necessary to make 
assignment valid.) 

• (’37) 24 AIR 1937 Pat 100 (102) : 16 Pat 
74 : 167 Ind Gas 57 (FB), Ghanshyam Das 
V. Ragho Sahu. (Transfer by registered ins- 
trument. AIR 1934 Pat 382 : 13 Pat 655 
overruled.) 

(’39) 26 AIR 1939 Lali 501 (502) : ILR (1940) 
Lah 84 ; 185 Ind Gas 426, Ram Rattan v. 
Govind Ram. (Oral assignment is valid in 
the Punjab.) 

(’19) 6 AIR 1919 Lah 85 (86) : 1919 Pun 
Re No. 29 : 51 Ind Gas 250 (DB), Panno 
Lai Lachman Dus v. Hargopul Khubi Ram. 
(Do.) 

(’25) 12 AIR 1925 Lah 575 (575) ; 6 Lab 
487 : 91 Ind Gas 778, Teja Singh v. Kulyan 
Das Chet Ram. (Do.) 

(’32) 19 AIR 1932 Lah 30 (31) : 134 Ind Ca.s 
121, Lacha Ram v. lUmraj. (Do.) 

(’41) 28 AIR 1941 Pesh 45 (47) : 195 Ind 
Gas 185 (DB), Kaluram v. Feroze Shah. (In 
the Punjab and N. W. F. P. hundU can be 
assigned orally.) 

(’21) 8 AIR 1921 Low Bur 92 (93) : 11 Low 
Bur Rul 174 : 66 Ind Gas 501, Palawan v, 

■ B. Kanu. (Assignment in writing is valid 
under the general law opart from T. P. Act.) 
t (TO) 8 Ind Gas 881 (882) (DB) (Mad). 

Lodd Govind Das v. Munuswaniy Pillai. 
{See (’43) 30 AIR 1943 Sind 67 (72) : ILR 
(1942) Kar 516 : 208 Ind Gas 51 (DB), 
Dowlat Ram Mohandas v. Vasleo Manghumal. 
(But not by a mere book entry.)] 

[See also (’12) 14 Ind Gas 720 (721) (DB) 
(Gal), Binode Kishore Coswanii v. Ashutosh 
Mukherjee.] 

14. (’.33) 20 AIR 1933 Mad 1,33 (13,3) : 138 
Ini Gas 262, Venkatarama Ayyar v. Krishna- 
swami Chettiar. 
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as such they can also, be transferred by assignment under S.. 130.^® The view* that 
they could be transferred only by endorsement or by delivery^^ is no longer good law. 

The incidents^ however, of a transfer by assignment and of a transfer by 
endorsement are different. In the former case, the assignee acquires all the right, 
title and interest of the assignor, while an endorsee is clothed with the rights and 
advantages of a holder in due course.*^ Similarly, in. the former case the assignment 
being subject to the rules in Chap. Vlll the transfer is subject to all the equities and 
liabilities, to'- which the transferor was .subject, while. in the latter case it is not.^"“ 
The assignee, on the other hand, being an assignee of the dcbf., can sue all the persons 
liable for the. debt, while an endorsee who gels only the property in the “instrument” 
by the endorsement, has merely the rights on the instrument and, therefore, can sue 
only the person whose name appears thereon.*"** 


IS. (’05) 28 Mad 544 (545, 546) : 15 Mad L 
Jour 384 (DB), Muthar Sahib \. Kadir Sahib. 

(’01) 24 Mad 654. (656). .Muhammad 

Khumarali v. Ranga Rao. 

(’14) 1 AIR 1914 Cal 566 (566) : 22 Ind Gas 
500 (DB), Akhoy Kumar Pal v. Hari. Das 
Basack. 

(’21) 8 AIR 1921 Low Bur 92 (93, 94) :• 11 
Low Bur Rul 174 : 66 Ind Cas SOI (502), 
Palawan v. B. Kanu. 

t (’33) 20 AIR 1933 Mad 133 (133) :f 188 
Ind Cas 262 (DB), Venkatarama Ayyar v. 
Krishnaswami Chettiar. 

t (’35) 22 AIR 1935 Bom 343 (346) : 59 Bom 
573 : 158 I. C. 145, Kamalakant Gopalji v. 
Madhavji Vaghji. (Transfer by endorsement 
and transfer by assignment — Difference point- 
ed out.) 

t (’32) 19 AIR 1932 Nag 23 (24) : 27 Nag 
L R 327 : 137 Ind Cas 33, Gulobgir v. 
Nathmal. 

(’34) 21 AIR 1934 Cal 549 (549) : 61 Cal 
425 ; 150 Ind Cas 925 (DB), Surat Chandra 
Saha V. Kripanath Chowdhury. 

(’12) 15 Iiid Cas 380 (381, 382) (Mad), Ramon 
Cketty V. P. Nagardthna Naicker. 

(’21) 8 AIR 1921 Mad 137 (139) : 44 Mad 
196 : 61 Ind Cas’ 461 Perum'al Amrhal 

V. Perurrial Naicker. 

(’15) 2 AIR 1915 Mad 1031 (1031, 1032) : 38 
Mad 297 : 21 Ind Cas 316 {FB), Muthu’ 
kriskna Aiyar v. Veeraraghava Iyer, 

(•06) 9 Oudh Cas 174 (177) (DB), /agon 

Nath V. Allahabad Bank Ltd. 

(’07) 17 Mad L Jour 393 (393, 394) (DB). 

Arunackella Reddi V. Subba Reddi. 

(’21) 8 AIR 1921 Mad 122 (122, 123) : 59 
Iiid Cas 943 (DB), Kunhi Koramath Chandu 
V. A. T. Ramunni. (Mere acknowledgment 
of payment is neither endorsement nor assign- 
ment. )• 

(’12) 14 Ind Cas 279 (281) (DB) (Mad), 
Kattick Ramunni v. Vdayamangalath Mithale. 

(’26) 13 AIR 1926 Nag 206 (207) : 90 Ind 
Cas 323, Ballabh Das v. Narain Prasad. (De- 
posit of cheques without authority to draw 
money payable under them is not assignment 
of debt. ) 

[See (’34) 21 AIR 1934 Mad' 529 (533) : 57 
Mad 1082 : 153 Ind Cas 916 (DB), Gopnlii 
Plltai- V. Kdthandarama Ayyar.^ 

[See also (’48) 35 AIR. 1948 .Mad 171' (172), 


Venkata Krishniah v. Manikyarow. There 
is nothing in law which makes .'it 
incumbent upon an assignee of a promis- 
sory note to issue notice to the promisor 
. forthwith after the date of assignment. Nor 
can there be any rule of thumb to find out 
what is a reasonable time within which the 
assignee should have intimated to: the maker 
the fact of the. assignment.] 

16. (’94) 17 Mad 461 (462), Abboy Chetti v. 
Ramachahdra Rau. (11 Mad 290 followed 
which is overruled in 24 Mad 654.) 

' (’80) 5 Bom 263 (277). Merbai v. Perozbai, 
[See (’20) 7 AIR 1920 Low Bui- 42 ( 43) : 10 
Low .Bur R'ul 96 :*55 Ind Cas 718, T. A. R. 
A. R. M. Chetty Firm v. Solomon.] 

! 17 f (’35) 22 AIR 1935 Bom 343 ( 346) ; 59 
.Bom 573 :i 158 I.C. 145# Kamalakant v. 3/ad- 
havji. 

(’32)1 19 AIR 1932 Nag 23 (25) : 27 Nag L R 
327 : 137 Ihd Cas 33, Gldabgir v. Nathmal. 
(’05) 28 Mad 544 (545, 546) : 15 Mad L Jour 
384’ (DB), Muthar Sahib v. Kadir Sahib. 
t (’38) 25 AIR 1938 Mad 377 (379) : ILR 
(1938) Mdd 568 : 174 Ind Cas 577 (FB), 
MaruthamUthu Naicker v. Kadir 'Badsha. 
•(’01) 24 Mad 654 (665) (DB), Muhammad 
Khumarali v. Ranga ' Rao. 

(’01) 24 Mad657n (657n) (DB), Ramchandra 
Rao v. Abeeb Rowthan. 

(’06) 9 Oudh Cas 174 (177) {DB); Jaganndtk 
V. Allahabad Bank. 

(’19) 6 AIR 1919 Lah 85 (86) : 1919 Pun Re 
No. 29 : S1 Ind Cas 250 (DB), Pannatal v. 
Hargopal. 

17a.' (’34) 21 AIR 1934 Cal 549 (549, 550) : 
61 Cal 425 : 150 Ind Cas 925, (DB), Surdih 
Chandra v. Kripanath. 

17b. t (’38) 25 AIR 1938 Mad 377 (379) : 
ILR (1938) Mad 568 : 174 Ind Cm 577 
(FB), Maruthamuthu Naicker v. Kadir Bad- 

sha. _ 

(’34) 21 AIR 1934 Cal 549 (550) : 61 Cal 
425 : 150 I. C. 925 (DB), Surdth Chandra 
V. Kripanath. 

[See (’35) 22 AIR 1935 Mad 240 (242. 243) : 
156 Ind Cas 455, Pen'akaruppan v. Motayya. 
(Where the endorsement is' in blank, it only 
operates' to transfer the property in *be ins- 
trument and not as an assignment of the debt. 
Approved in AIR 1938 Mad 377 I -L*iR 
((1938) Mad-568 (FB).)] 
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(E) Railway receipt 

A railway receipt is not a negotiable instrument unless by special custom.^® 

5. ‘‘Any mercantile document of title to goods.”^— Compare S. 2, sub- 

s. (4) of the Sale of Goods Act. 1930. In order that a document may be a “mer- 
cantile document of title to goods ’ it must be a document — 

(a) which is used in business as proof of the possession or control of 
the goods, or 

tb) which authorises or purports to authorise the possessor of the docu- 
ment to transfer or receive the goods thereby represented.^ 

A railway receipt,^ a bill of lading, ^ delivery order, ♦ dock warrant and ware- 
housekeeper’s certificate, are all illustrations of mercantile documents of title to 
goods. But a document called a “mate’s receipt’’ by a shipping company, containing 
stipulations as to freight, carriage and other conditions appropriate to a bill of lad- 
ing, was held by their Lordships of the Privy Council not to amount to a document 
of title to goods.® A railway receipt which provides for delivery of goods only to 
the consignee or his endorsee as his agent is not an instrument of title within the 
meaning of this section.®* 

A document of title to goods represents the goods to which it relates, and the 
lav? governing its transferability is the same as the law which governs the transfera- 
bility of the goods themselves.® The contract indicated by a railway receipt can be 


18. (’23) 10 AIR 1923 Rang 1 (3, 4) : 11 Low 
Bur Rul 341 : 68 Ind Cas 694 (DB), Firm 
Arunachalam v. Ko. Ro. (Railway receipt not 
negotiable by the custom of the paddy trade 
in Rangoon.) 

(’48) 35 AIR 1948 Pat 36 (38), G.-G.-in-Coun- 
cil V. Jaynarain. [See Also] (Transfer of a 
railway receipt can be made by endorse- 
ment in blank coupled with delivery of docu- 
ment if the intention is to make an absolute 
delivery, carrying with it a right to the 
goods.) 

Section 137 — Note 5 

1. (’49) 36 AIR 1949 Nag 186 (187) : ILR 
(1948) Nag Abdul Shakur v. Motiram. 
(Souda Chithi in Berar held not document A 
title — Endorsement does not pass title in 
goods. AIR 1916 PC 7 : 40 Bom 630 : 43 
Ind App 164 (PC) and AIR 1934 PC 246 ; 
58 Mad 181 : 61 Ind App 416 (PC) Ap- 
plied.] 

(’14) 1 AIR 1914 Bom 290 (292. 293) : .38 
Bom 255 : 21 Ind Cas 343 (DB). .S’. Amar- 
chand &.Co. V. Ramdas V. Darbar. (Affirmed 
in AIR 1916 P C 7 : 40 Bom 630 : 43 Ind 
App 164 (PC),) 

2. (’48) 35 AIR 1948 Pat 36 (38). G. G.-in- 
Council V. Joynarain. 

•(’16) 3 AIR 1916 PC 7 (8) : 40 Bom 630 
: 43 Ind App 164 : 35 I. C. 954. Rarndas 
Vithaldas Darbar v. Amarchand & Co. 

(’33) 20 AIR 1933 Mad 207 ( 209) : 56 Mad 
177 : 143 Ind Cas 641 (DB), Mercantile 
Bank of India v. Official Assignee of Madras. 
(’16) 3 AIR 1916 Mad 750 (751) : 38 Mad 
664 : 30 Ind Cas 950 (DB), Fakeerappa v. 
Thippanna. ^ , 

(’34) 21 AIR 1934 PC 246 (248) : 61 Ind 
App 416 : 58 Mad 181 : 152 Ind Cas 730 
(PC). Official Assignee, Madras v. Mercantile 
Bank of India. (AIR 1916 P C 7 : 40 Bom 


630 : 43 Ind App 164 (PC) followed.) 

(’28) 15 AIR 1928 All 145 (146) : 50 All 
227 : lOSInd 457 (DB), Secretary of State 
V. Rishi Ram. (Railway receipts should be 
endorsed.) 

(’23) 10 AIR 1923 Rang 1 (5, 6) : 68 Ind 
Cas 694 (DBJ, S. R. M. S. Arunachalam 
Chetty V. Ko Po Yan. 

(T4} 1 AIR 1914 Bom 178 (178) : 38 Bom 
659 r 25 Ind Cas 380 (DB), Dolairam Dwar- 
kudos V. B. B. and C. I. Ry. Co. 

ISce (’19) 6 AIR 1919 Mad 140 (145) : 41 
.Mad 871 : 49 Ind Cas 69 (DB). M. & S. M. 
Ry. Co. Ltd. V. Haridoss Bonmali Pass.] 

IBut see (’13) 7 Sind L R 163 (167) : 24 
Ind Cas 798 (801 ), Firm of Kulu Ram Shudu- 
ram v. Firm of Budhurum Parmanand.] 

3. (1869-70) 18 W R (Eng) 1041 (1043) : 
L R 4 H L 317 : 39 L J C P 187 : 22 L T 
808, Barber v. Meyerstein. 

[.See (’19) 6 AIR 1919 Mad 140 (143) : 41 
Mad 871 : 49 Ind Cas 69 (DB), Madtas and 
Southern Maraiha Railway Co. Ltd. v. Hori- 
das.] 

4. (’ll) 38 Cal 127 fl41) : 10 Ind Cas 859 
(861) (DB), Anglo Indian Jute Mills Co. v. 
Omademull. 

(’84) 8 Bom 501 (509, 510) (DB). Le Geyt 
V. Harvey. 

(’18) 5 ATR 1918 Low Bur 122 (127) : 9 Low 
Bur Rul 143 : 40 Ind Cas 86 (DB). Khoo 
Eo Khwet V. Nanigram Jagannatk Firm. 

(1810) 11 R R 491 (495) : 12 East 614, White- 
house V. Frost. 

5. (’14) 41 Cal 670 (678) : 22 Ind Cas 311 
(313) (PC), Natcheappa Chetty v. Irrawaddy 
Flotilda Co. Ltd. 

5a. (’12) 16 Ind Cas 61 (65) (Born), The 
Bombay Steam Navigation Co. Ltd. V. Ram- 
das Vithaldas. 
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transferred without a writing. Such a transfer is regulated by custom.®** rilie 
transfer of a railway receipt does not effect a transfer of the ownership of goods 
unless the instrument is negotiable by the custom of the trade.®* It has been held in 
the undermentioned case®^’*’ that a transfer of a railway receipt can be made by 
endorsement in blank coupled with delivery of the document to the transferee where 
the intention is to make an absolute delivery carrying with it a right to the goods. 


A bill of lading transferred by endorsement and delivery transfers ownership 
of the goods; no other documents, though they may be mercantile documents of title 
to goods, can transfer by mere assignment and delivery the ownership of the goods 
though they may transfer the right to receive the goods.®‘*. 


See also the undermentioned cases.’ 


6. (’18) 5 AIR 1918 Low Bur 122 (128) : 9 
I^w Bur Rul 143 : 40 Ind Cas 86 (DB), 
K/ioo Eo Khwet v. Nanigram Jagannuth Finn. 

6a. (’48) 35 AIR 1948 Pat 36 (38), C.-G.-in- 
Council V. Joynarain. 

6aa. (*23) 10 AIR 1923 Rang 1 (4) : 11 Low 
Bur Rul 341 : 68 Ind Cas 694 (DB), Aruna- 
chalam \.Ko Po Yan. 

61). (’48) 3.S AIR 1948 Pat 36 (38), C.-G.-in- 
Council V. Joynarain. 

61)1). (’23) 10 AIR 1923 Rang 1 (4) : 11 Low 
Bur Rul 341 : 68 Ind 694 (DB), Aruna- 
chalam V. Ko Po Yan. 


[See also (’16) 3 AIR 1916 P C 7 (9) r 40 
Bom 630 (635) : 43 Ind App 164 : 35 InJ 
Cas 154 (PC), Ramdas Vithaldas v. Amer- 
chand Co. (Bill of lading differs from other 
documents of title in that its assignment ope* 
rates as a constructive delivery of the goods 
to which it refers. ) ] 

7. (’84) 8 Bom 501 (508, 509) (DB), Le Gyct 
V. Harvey. 

(1787*1794) 1 R R 425 (427) : 5 Term Rep 
683 : 2 T R 63 : 4 Bro P C 57 : 6 East 
20 : 6 T R 831 : 1 H B1 357, Lickbarrow 
V. Mason. 


THE SCHEDULE. 

Year and chapter. 

Subject. 

Extent of repeal. 

1 

(a) STATUTES. 


# 

27 Hen. VIII, c. 10 . 

Uses . • . • • 

The whole. 

13 Eliz., c. 5 . 

Fraudulent conveyances 

The whole. 

27 Eliz., c. 4 . 

Fraudulent conveyances 

The whole. 

4 Wm. and Mary, c. 16 

Clandestine mortgages 

The whole. 


(b) ACTS OF THE GOVERNOR-GENERAL IN COUNCIL. 


IX of 1842 . 

XXXI of 1854 . 
XI of 185.S 


XXVn of 1866 . 
IV of 1872 . 

XX of 1875 . 

XVIII of 1876 . 

I of 1877 . 


Lease and release 

Modes of conveying land . 

Mesne proBls and improvements. 


» 


Indian Trustee Act 
Punjab Laws Act 

Central Provinces Laws Act. 

Oudh Laws Act . . . • 


Specific Relief Act . 


The witole. 

Section 17. 

Section 1; in the title, the words “to 
mesne profits and,” and in the pre- 
amble “to limit the liability for mesne 
profits and.” 

Section 31. 

So far as it relates to Bengal Regula- 
tions 1 of 1798 and XVII of 1806. 

So far as it relates to Bengal Regula- 
tions I of 1798 and XVII of 1806. 

So far as it relates to Bengal Regula- 
tion XVII of 1806. 

In sections 35 and 36, the words "in 
writing.” 


Bengal Regulation I 
1798. 

Bengal Reflation XVII 
1806. 

Bombay Regulation V 
1827. 


of 

of 

of 


(c) REGULATIONS. 
Conditional sales 

Redemption . . . . 

Acknowledgment of debts; In- 
terest; Mortgagees in posses- 
sion. 


The whole Regulation. 

The whole Regulation. 

Section 15. 

i • 

■ V ' • 


APPENDICES. 


APPENDIX 1. 


THE CODE OF CIVIL PROCEDURE, 1908. 

ORDER XXXIV.. 


SUITS RELATING TO MORTGAGES OF 
IMMOVABLE PROPERTY. 


Parties to suits for R. 1. [New: Act IV of 1882, S. 85.] Subject to the 

;foreciosure. sale provisioHS of this Code, all persons having an interest 
and redemption. either in the mortgage-security or in the right of redemp- 
tion shall be joined as parties to any suit relating to the mortgage. 

Explanation . — A puisne mortgagee may sue for foreclosure or for sale 
without making the prior mortgagee a party to the suit; and a prior mort- 
gagee need not be joined in a suit to redeem a subsequent mortgage. 

[See Civil Procedure Code O. 1 Rr. 1, 3, 9, 10 and 0.31 R. 1.] 


Synopsis 


1. Suits relating to mortgages. 

2. Transfer of Property Act. Section 85. 

3. Scope and object of the rule. 

4. " Subject to the provisions of this Code.** 

5. " Persons having an interest either in 
the mortgage-security or in the right of 
redemption." 

6. Parties to a suit for foreclosure, sale or 
redemption. 

7. Trustees, executors or administrators. 

8. Benamidar. 

9. Sub-mortgagee. 

10. Prior mortgagees— Explanation, 


11. Mahomedan co-heirs. 

12. Joint Hindu family. 

13. Assignee of mortgage. 

14. Receiver in insolvency, 

15. Lessee. 

16. Landlord. 

17. Kanomdar. 

18. Parties to appeal. 

19. Effect of non-joinder. 

20. A person cannot be both a plaintiff and 
a defendant. 

21. Joinder of parties. 

22. Revision. 


Topic Indicator 


Adver.se claimants. See Note 5. 

Contingent or reversionary interests. Sec 

Note 6. 

Decree not affecting interests of persons not 
impleaded. See Note 19. 

Interest under customary law. See Note 12. 
Necessary or proper parties. See Note 21. 
Notice now immaterial. See Note 2. 


Puisne mortgagee’s rights and duties. See 
Note 19. 

Rival claimants of deceased mortgagee’s 
estate. See Notes 5 and 6. 

Suits confined to part of hypotheca. See 
Note 6. 

Suit for contribution. See Note 6. 


1 Suits relating to mortgages. — This Order is new. It incorporates, with 
certain alterations, Ss. 85 to 90, 92 to 94, 96. 97 and 99 of the Transfer of Property 
Act of 1882 which dealt with the procedure governing suits relating to mortgages. 
The chief objects with which this Order was enacted were — 

(1) To set at rest the conflict of decisions under the Transfer of Property 
Act, 1882, as to whether an application for an order absolute after 
a preliminary decree for sale was an application in execution or 
was one in the ‘suit’ itself for a further decree. (It is now made 
clear that the application is for a further decree.) 

(2) To put an end to the conflict of decisions as to the applicability of 
Art. 178 (now Art. 181) of the Limitation Act, to applications for 


3T. P. 129. 
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orders absolute, in mortgage suits.(l) (It is now established that 
Art. 181 applies to an application for a final decree.) 

(3) Under the Transfer of Property Act there was no provision for the 
passing of a final decree where payment was made in accordance 
with the preliminary decree. This omission has been rectified in 
this Order. 

In suits relating to mortgages, Courts should be guided by the provisions 
of O. 34 and not by the English practice.(2) The High Court on its original side 
is also governed by these provisions. (3) 

This Order provides for the frame of the suit relating to mortgages, for 
the decrees, preliminary and final, to be passed in such suits and generally for 
the substantive rights of the mortgagees to be satisfied in respect of their debts 
out of their mortgage securities. (3a) 

The provisions of this Order are not exhaustive and there is nothing to 
debar the parties to a mortgage from contracting themselves out of the provisions 
of this Order and to settle by compromise the form of decree to be passed in 


suits on mortgage. (3b) 

This order applies not only to ‘mortgages’ of ‘immovable property’ but 
also to charges(4); see R. 15. The provisions of this Order have no application to 
suits under S. 12 of the Redemption of Mortgages Act (Punjab Act II of 1913) (5) 
or to compromise decrees. (6) As to the applicability of this Order to mortgages 

of chattels, see the undermentioned cases.(7) 

2. Transfer of Property Act, Section 85.— This rule corresponds to S. 85 

of the Transfer of Property Act; that section ran as follows : 

“85. Subject to the provisions of the Code of Civil Procedure, S. 437, all 
persons having an interest in the property comprised in a mortgage must be 
joined as parties to any suit under this chapter relating to such mortgage: 
Provided that the plaintiff has notice of such interest.” 

The following are material alterations — 

(1) The words “all persons having an interest either in the mortgage 
security or in the right of redemption” have been substituted for 
the words “all persons having an interest in the property comprised 


in a mortgage.” . . * *..» 

(2) The words “provided that the plaintiff has notice of such interest 

have been omitted. 

(3) An Explanation has been 


Order 34 Rule 1 — Note 1 

1 ('ll) 38 Cal 913 (921) : 11 Ind Cas 943 (945. 
946) DB) . 

2 (’26) 13 AIR 1926 Oudh 113 (114). 

3 (’10) 37 Cal 907 (910). 

3(a) (*43) 30 AIR 1943 Mad 455 (457): 210 
Ind Cas. 194 Krishnosiaami v. Choefca- 
lingam (Order 34. Civil P.C., does not 
relate to execution of decrees.] 

3(b) (’44) 31 AIR 1944 Oudh 111 (113): 
217 Ind Cas 208 Bansidhar v. Mt. 5itala. 
(Separate decrees as preliminary and 
final may be dispensed with.] 

(’43) 30 AIR 1943 All 321 (326): ILR 

(1943) All 684: 210 Ind Cas 573 (DB). 
Ghulam Amir v. Mosuda Khatun. (For 
example, they can agree that the decretal 
amount shall be payable by the Judgment 
debtor by instalments extending over a 
much longer period than the period of 
6 months laid down in O. 34, R. 2. It is 
also open to them to agree that the very 
first decree passed In the suit shall be 
an executable decree and thus do away 
with the necessity of the passing first, of 


added. 

a preliminary decree and then, of a final 
decree as provided in O. 34, of the Code.] 

4 (’05) 1 Nag L R 117 (120). 

5 (’33) 20 AIR 1933 Lah 179 (181): 14 Lah 

218. 

6 (’35) 22 Am 1935 Pat 385 (395): 14 Pat 
488 (DB). (See O. 34 R. 4. N. 15 and 
O. 34 R. 5. N. 5.) 

7 NOTE.— It will be noticed that the Order 
is entitled "Suits relating to mortgages 
of Immovable Property." 

(’33) 20 Am 1933 Bom 51 (54. 55): 57 
Bom 346 DB) . (Order 34 Rule 14 applies 
only to mortgage of Immovable property 
and not to mortgage of movable pro- 
perty.) 

(’32) 19 Am 1932 Cal 524 (533): 59 Cal 
667 (DB). 

(Rules of O. 34 are based on well settled 
rules of equity which in absence of any 
statutory provisions to the contrary, 
should be applied in suits on mortgages 
of movable property as well — Rules of 
O. 34 as regards costs apply to such suits 

also.) 
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The omission of the proviso to S. 85 in the present rule shows that a 
person may be a necessary party to a mortgage suit though the plaintiff may not 
be ‘aware’ of that person’s interest in the mortgaged property. (1) Cases under 
S. 85 of the Transfer of Property Act bearing on the question of notice are only 
of academic interest now. (2) 

The other effects of the changes introduced by the rule have been discussed 
in their proper places in the commentary on this rule. 

3. Scope and object of the rule. — The object of the present rule as to 
joinder of parties in mortgage suits is to avoid multiplicity of suits.(l) The 
rule applies only to suits relating to mortgages (i.e., suits for sale, foreclosure or 
redemption) and to suits to enforce ‘charges’ but not to suits for ‘ejectment’. (2) 
The rule does not ‘prohibit’ the joining of any party but merely lays down that 
all persons interested in the mortgage security or in the right of redemption 
should be made parties. (3) It is not necessary that all the persons having an 
interest in the mortgage security should be arrayed on the same side. (4) As to 
the applicability of the rule to proceedings under the United Provinces Encum- 
bered Estates Act, see the undermentioned cases. (5) 

4. “ Subject to the provisions of this Code.” — This expression has been 
substituted for the words ‘‘subject to the provisions of the Code of Civil Pro- 
cedure, S. 437” (now O. 31 R. 1) which occurred in the Transfer of Property 
Act, S. 85. Hence the present rule is subject not only to O. 31 R. 1 but also to 
other provisions of the Code, as, for instance, O. 1 R. 9(1) or O. 23 R. 3 (la) or 
O. 30 (Suits by or against firms). (2) 

O 34 R 1 Note 2 applies to such proceedings— But where 

1 (’42) 29 AIR 1942 Oudh 197 (198): 17 a mortgage is subject-matter of such pro- 

Luck 482. ceedings, all persons interested in the 

(’ll) 33 All 71 (78): 7 Ind Cas 902 ( 904) mortgage may be made parties.) 

(DB). (’40) 27 AIR 1940 Oudh 437 (438): 18 

2 (’08) 12 Cal W N 911 (913) (DB). Luck 168, (Civil Procedure Code applies 

(’07) 6 Cal L Jour 719 (722) (DB). to such proceedings in so far as it is not 

(’06) 3 Cal L Jour 12 (13. 14) (DB). inconsistent with the provisions of the 

(’09) 5 Nag L R 117 (119, 120) : 3 Ind Cas Act— Reversioner not a necessary party 

570 (571). to mortgage suit.) 


(■15) 2 AIR 1915 Cal 729 (730) (DB). 

(■15) 2 AIR 1915 Cal 432 (433) (DB). 

(’14) 1 AIR 1914 P C 136 (137) : 36 All 383- 
41 Ind App 216 (PC). 

(’99) 21 All 195n (196n) (DB). 

(’99) 21 All 193 194) (DB). 

(’99) 1899 All W N 34 (34) (DB), 

Note 3 

1 (’43) 30 AIR 1943 Oudh 218 (223, 224) : 
19 Luck 183 (DB). 

(’91) 13 All 432 (459) (FB). 

(’97) 19 All 379 (381) FB). 

(’01) 28 Cal 517 (530) (SB). 

('ll) 11 Ind Cas 826 (826) (DB) (All). 
(19) 6 AIR 1919 Bom 135 (135) : 43 Bom 
575 (DB). 

t(’27) 14 AIR 1927 P. C. 32 (36): 51 Ind 
App 68: 50 Mad 180 (PC). 
t('24) 11 Am 1924 All 107 (108). 

(’37) 24 Am 1937 Mad 136 (139). 

2 (’09) 1 Ind Cas 560 ( 560) (DB) (Mad). 

3 (’20) 7 AIR 1920 Nag 247 (248). 

4 (’36) 23 Am 1936 Pat 439 (441). 

(See (’36) 23 Am 1936 Pat 306 ( 307) (DB). 
(Rent made charge on property— Rent 
payable to lessors half to one party and 
half to another — Suit by one party Join- 
ing other party as defendant — Decree for 
charge on whole property can be given.)] 
S.*('40) 27 Am 1940 Oudh 435 (436): 16 
Luck 110 (DB). (Doubtful of O. 34 R 1 


Note 4 

1 (’48) 35 Am 1948 Nag 56 (59) ; ILR (1947) 
Nag 412 (DB). Madhaorao v. Eknathrao. 
(An appeal filed against a preliminary 
decree for foreclosure by one of several 
mortgagore does not fail for non-joinder 
of the other mortgagors, as It is possible 
to work out the right of the appellant in 
the appeal even though the other mort- 
gagors are not parties to it.) 

(’43) 30 AIR 1943 Oudh 218 (223) : 19 
Luck 183 (DB). 

t(’42) 29 Am 1942 Pat 213 (226) :20 Pat 
604 (DB). 

(’40) 27 Am 1940 Oudh 235 (236) : 15 
Luck 399. (Non-compliance with O. 34, 
R. 1 is not fatal to suit to enforce 
mortgage.) 

(■24) 11 Am 1924 All 107 (108). 

(’36) 23 Am 1936 All 512 (514). 

(’35 ) 22 Am 1935 Rang 139 (141). 

(’33) 20 Am 1933 Cal 325 (328) : 60 Cal 
87 (DB). 

[See also (’32) 19 Am 1932 Cal 34 (35, 
36.] See also Note 19. 
la (’49) 36 Am 1949 Sind 9 (10) (DB). 
Pessumal Virumal v. Sobhrajmal Ru- 
chandmal. 

2. (’ll) 12 Ind Cas 629 (630) (DB) (All). 
(’36) 23 Am 1936 All 512 (514). 
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5. “ Persons having an interest either in the mortgage security or in the 

right of redemption.”— Under S. 85 of the Transfer of Property Act the plaintiff 
in a suit relating to a mortgage was bound to implead all persons having an 
interest in the “ property comprised in a mortgage.” This gave rise to a conffict 
of decisions. According to one view the words “ property comprised in a mort- 
gage ” referred to the ‘interest/ as distinguished from the ‘physical property/ 
which the mortgagor was competent to transfer by way of mortgage at the date 
of the transaction.(l) In other words, according to this view, the plaintiff was 
not bound to implead any person who had no interest either in the ‘mortgage 
security’ or in the ‘right of redemption.’ The High Court of Allahabad,(2) on 
the other hand, held that the word “property” meant the ‘physical property’ 
mortgaged and that it was therefore necessary to implead all persons claiming 
interest in the property though they had no interest in the mortgage security or 
in the right of redemption. The present rule has adopted the former view and 
the Allahabad view is now no longer law. 

All the High Courts were, however, agreed, even in cases coming under 
S. 85 of the Transfer of Property Act, that a person claiming adversely to the 
mortgagor and the mortgagee, i.e., a person claiming a ‘paramount’ title was not 
a necessary or a proper party to a suit relating to a mortgage. (3) The same 
principle has been held' to apply under the present rule also. (4) Thus, a person 
impleaded as the legal representative of a deceased mortgagor cannot have a 
paramount title to the property, which he sets up adversely to the mortgagor. 


Note 5 

1. (’06) 33 Cal 425 (432) (DB). 

2 (’91) 13 All 432 (461, 462) (FB). 

3 (’06) 33 Cal 425 (440) (DB) 

(’08) 30 All 240 (242). 

(’09) 31 All n (12. 13) (DB). 

(’08) 12 Cal W N 94 (95. 96) (DB). 

4 (’48) 35 AIR 1948 Nag 369 (371): ILR 
(1948) Nag 584 (DB). Nimba Canba v. 
Narayan Pikaji. 

(’42) 29 AIR 1942 Pat 226 (229. 230): 20 
Pat 841 (DB). 

(’41) 28 AIR 1941 Nag 133 (133). 

(’40) 72 Cal L Jour 493 (498) (DB). 

(’39) 26 AIR 1939 Cal 692 (693) : ILR 
(1939) 2 Cal 551 (DB). 

(’27) 14 AIR 1927 Sind 265 (266, 267). 
t (’35) 22 AIR 1935 All 205 (206) (DB). 
(’33) 15 Nag L Jour 173 (175, 176). 

(’30) 17 AIR 1930 Oudh 97 (99) :5 Luck 
658 (DB). 

(’14) 1 AIR 1914 Oudh 184 (185). 

(Stranger claiming paramount title 
should not be joined in a mortgage suit.) 
(’27) 14 AIR 1927 Oudh 607 (608) (DB). 
(Do.) 

(’02) 5 Oudh Cas 94 (95). 

(’24) 11 AIR 1924 Rang 240 (240): 2 

Rang IOC. 

t(’28) 15 AIR 1928 Mad 764 (766. 767) 
(DB). 

(’27) 14 AIR 1927 Mad 945 ( 946) (DB). 

(’21) 8 AIR 1921 Mad 701 (704) (SB). 

(Investigation of mortgagor’s title to 

land is not necessary.l 

t(’29) 16 AIR 1929 Cal 672 (673, 675) 

(DB). 

(•26) 13 AIR 1926 Cal 1192 (1192. 1193) 
(DB). 

(’25) 12 AIR 1925 Cal 973 (976. 979) (DB). 


(’32) 19 AIR 1932 Cal 5?1 (513) : 59 Cal 
548. 

t(’20) 7 AIR 1920 Pat 630 (631) (DB). 

(’20) 7 AIR 1920 Bom 96 (97). 

(’20) 7 AIR 1920 Cal 287 (287) (DB). 

(18) 5 AIR 1918 Pat 240 (248) (DB). 

(11) 11 Ind Cas 201 (202) (Cal). 

(’26) 13 AIR 1926 Nag 67 (68). (DB). 

(Mortgage suit — Person entitled to 
redeem but setting up paramount title in 
himself cannot be added as a party under 

0. I R. 10). 

(•32) 33 Pun L R 240 (241) (DB). 

(’36) 23 Am 1936 Rang 198 (200) (DB). 
(’36) 23 Am 1936 Mad 338 ( 340). Ordi- 
narily claims of persons who set up 
adverse title to mortgagor and mort- 
gagee should not be investigated— But 
this is not a rule of jurisdiction and the 
Court may in certain cases go into 
question of paramount title.) 

(’39) 26 Am 1939 Rang 185 (186). (Father 
depositing conveyance in favour of sons 
to secure loan —Sons are not necessary 
or proper parties to suit against father.) 
(■37) 24 Am 1937 Rang 351 (353) (DB). 
(See also (’40) 27 Am 1940 Sind 103 
(104) : nm (1940) Kar 302. (Defendant 
impleaded as a person interested in 
eqtiity of redemption is not bound to 
raise paramount title which he claims 
independently of mortgagor. See also A. 

1. R. Commentaries on the Civil Pro- 
cedure Code Section 11, Note 40.)] 

[See however (’16) 3 Am 1916 Oudh 25 
(27) : 19 Oudh Cas 58 : 36 Ind Cas 64 

(65). (Mortgage suit against lather, 
manager of Hindu joint family — Som 
impleaded— Sons can contest that the 
mortgage does not bind the family 
estate.) ] 
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determined in the suit. (5) A person who, in a redemption suit, claims the right 
of redemption in opposition to the plaintiff cannot be said to be claiming a title 
paramount to that of the mortgagor and the ‘mortgagee’ and may be a proper 
party to the suit. (6) The High Court of Madras(7) seems to draw a distinction 
between a suit for ‘redemption’ and a suit for the ‘enforcement’ of a mortgage 
and is inclined to hold that persons claiming the property adversely to the mort- 
gagor and mortgagee can be joined as parties to a suit for redemption. But the 
judgments in these cases do not show why the general rule as to the exclusion 
of questions relating to paramount or adverse title from mortgage suits should 
not apply to suits for redemption. On the other hand, it has been held by the 
Patna High Court(8) that even in suits for ‘redemption,’ persons asserting a 
paramount title to the mortgaged property should not be joined as parties. 
Where a person asserting a paramount title to the property has been erroneously 
made a party to a suit relating to a mortgage, he should be discharged from the 
suit.(9) But an objection on the ground of the joinder of such a person is not 
one affecting jurisdiction but is only an ‘irregularity’ in the matter of the joinder 
of parties and can be cured under S. 99 of the Civil Procedure Code. (10) Where, 
therefore, a party allows the suit to go on and the Court adjudicates on his claim 
to paramount title, he will be bound by the decision and cannot subsequently 
contend that the question was not within the purview of the suit.(ll) Moreover, 
the rule as to the exclusion of the person claiming paramount title is not an 
inflexible one and, in proper cases, persons asserting a paramount title to the 
property can be conveniently made parties to a mortgage suit and their claims 


5 (’26) 13 AIR 1926 Rang ^08 (209. 210) :4 
Rang 214 (DB). 

(’30) 17 AIR 1930 Lah 1068 (1069). 

(’21) 8 AIR 1921 Cal 343 (343) (DB). 
('27) 14 AIR 1927 Sind 265 (266. 267). 
(’26) 13 AIR 1926 Mad 744 (746) (DB). 
t(’18) 5 AIR 1918 All 81 (84) ; 40 All 584 
(DB). 

(’18) 5 AIR 1918 Cal 557 (578) (DB). 
(’16) 3 AIR 1916 P C 18 (19) ; 43 Ind App 
187 : 38 All 488 (PC). 

(’14) 1 AIR 1914 All 265 (267). 

(’09) 31 All 11 (13) (DB). 
i (’31) 18 AIR 1931 Pat 64 (68) : 10 Pat 
234 (DB). 

(’06) 29 Mad 217 (224) (DB). 

rScc also (’18) 5 AIR 1918 Cal 933 (937): 

44 Cal 425 (DB). 

(’32) 19 AIR 1932 Cal 12 (13) : 58 Cal 12 
(22) (DB).l 

[But see (’10) 7 Ind Cas 921 (922) (DB) 
(Cal.)l 

6 (’10) 8 Ind Cas 225 (226) (DB) (Lah). 
(’68) 3 Agra 144 (144) (DB). 

rSee also {’24> 11 AIR 1924 Pat 234 ( 234) 
:2 Pat 805 (DB).] 

7 (’18) 5 AIR 1918 Mad 705 (705) (DB). 

[See also (’10) 8 Ind Cas 885 (886) 

(Mad).] 

8 (’27) 14 AIR 1927 Pat 45 (45) (DB). 

9 (’45) 32 AIR 1945 Nag 53 (55. 56); ILR 
(1944) Nag 577 (DB) 

(Person asserting title from person other 
than mortgagor and denying title of 
mortgagor— This amounts to assertion of 
paramount title.) 

(’42) 29 AIR 1942 Nag 33 (33) : ILR 

(1942) Nag 309 (DB). 

(’41) 28 AIR 1941 Nag 133 (134). 

(’40 ) 72 Cal L Jour 493 (498) (DB). 
t(’24) 11 AIR 1924 Oudh 19 ( 22.23) (DB). 


(’26) 13 AIR 1926 Cal 1192 (1192. 1193) 
(DB). 

(’37) 24 AIR 1937 Rang 351 (353) <DB). 
(•36) 23 AIR 1936 Rang 198 (200) IDB). 
(’35) 18 Nag L Jour 291 (203) (DB). 

(’33) 25 AIR 1938 Mad 293 (2LM) (DB). 
CSC) 23 AIR 1936 Mad 338 (310). 

[See (’14) 1 AIR 1914 Cal M3 (145) i ll 
Cal 69 ; 19 Ind Cas 686 (638) (DB).l 
10. (’28) 15 AIR 1928 Nag 306 (307). 

(’25) 12 AIR 1925 Cal 973 (976, 978) (DB). 
t (’18) 5 AIR 1918 Mad 705 (705) (DB). 

11 (’42) 29 AIR 1942 Pat 226 (229): 20 Pal 
841 (DB). 

(’41) 28 AIR 1941 Pat 243 (244). (Suit for 
sale— Plaintiff seeking to displace prior 
title claimed by defendant — Defend.. n) 
taking up the challenge but failing to 
establish his priority— Question cannot be 
reagitnted in execution.) 

(’24) 11 AIR 1924 Oudh 19 (23) (DBl. 

(’34) 21 AIR 1934 Oudh 50 (51): 9 Luck 
291 (DB). 

(’21) 8 AIR 1921 Nag 67 (63): 17 Nag 
L, R. 176, 

(’29) 16 AIR 1929 Pat 678 (679) : 9 Pal 539 
(DB). 

(’24) U AIR 1924 Mad 193 0 96) (DB). 
(’18) 5 AIR 1918 Cal 933 (937) : 44 Cal 42.5 
(DB). 

(’16) 3 AIR 1916 Cal 173 (173) (DB). 

• (’07) 5 Cal L Jour 95 (104) (DB). 

[5€e also (’26) 13 AIR 1926 Cal 1192 (1192, 
1193) (DB). (Plaintiff impleading pcrsoir 
claiming paramount title — He cannot .sub- 
sequently claim at late stage that such 
person should be discharged.) 

(’36 ) 23 AIR 1936 Mad 338 (340). (Ques- 
tion of paramount title adjudicated by 
trial Court — Appellate Court .should not 
reverse decision on that ground.)] 
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can be adjudicated upon in such suit.(12) Thus, where the person claiming 
paramount or adverse title is in ‘possession’ of the mortgaged property and is 
likely to resist the claim of the plaintiff if the latter succeeds in the suit, it may 
be convenient to join him as a party so as to avoid a multiplicity of suits.(13) 
Similarly, where it is alleged that the person claiming paramount title is only a 
‘benamidar’ for the mortgagor, he can be joined as a party to the suit and the 
question can be decided therein. (14) So also in the case of mortgage of joint 
family property by the manager of a joint Hindu family, the other members 
of the family, who are joined as defendants to a suit on the mortgage, can 
question the validity of the mortgage. (15) 

Where a person is dismissed from a suit on a mortgage on the groimd of 
his claiming a paramount title to the property, he cannot subsequently sue for 
redemption. (16) The decree passed in the suit from which he has been discharged 
does not bind him and cannot be executed against him by his ejectment.(16a) 

The question whether a person other than one claiming a paramount title, 
may be made a party to a suit relating to a mortgage and whether the questions 
raised by him can be gone into in such suit will depend upon the applicability of 
the provisions of Orders 1 and 2 of the Civil Procedure Code thereto. As has 
been seen in Note 30 on O. 1 R. 10 of the A.I.R. Commentaries on the Code of 
Civil Procedure, 4th (1944) Edn., questions raised purely as between the plain- 
tiffs or between the defendants ‘inter se’ and in which the opposite side is not 
concerned, are not “questions involved in the suit” and need not be gone into 
in the suit. Thus, in a suit on a mortgage in favour of a deceased person a person 
claiming the estate of the deceased mortgagee in opposition to the plaintiff is 
not a necessary party to the suit. (17) Similarly, where the plaintiff mortgagee 


12 ('41) 28 AIR 1941 Nag 133 (134). (For 
instance, when all parties desire this to be 
done or when the person claiming a para- 
mount title also pleads to the mortgage 
and claims a right to contest the mortgage 
on the ground that he is also interested 
in some way in the equity of redemption.) 
(■18) 5 Am 1918 Pat 356 (363) (DB). 

('35) 22 Am 1935 Nag 68 (68). 

(*14) 1 Am 1914 Mad 332 (333). 

('ll) 11 Ind Cas 826 (826) (DB) (Cal). 
(■17) 4 Am 1917 Oudh 159 (159). (Suit 
on mortgage — Persons alleging that they 
are owners of property and executants of 
the subsequent mortgage, the mortgagee 
of which was impleaded by the plaintiff, 
are proper parties.) 

t (’31) 18 Am 1931 Nag 20 ( 23): 26 Nag 
L R 359. 

(■04) 8 Cal W N 365 (368) (DB). 

(’10) 7 Ind Cas 921 (921) (DB) (Cal). 
(Defendant mortgagor’s legal representa- 
tive can set up his own title to the pro- 
perty.) 

t (’36) 23 Am 1936 Mad 338 (340). 

(’37) 24 Am 1937 ^4ag 376 (377) : ILR (1937) 
Nag 498. 

(’37) 24 Am 1937 All 251 (254) (DB). 

(Mortgagee can implead as defendant per- 
son who as prior transferee claims para- 
mount title to mortgaged property.) 

13 (’42) 29 Am 1942 Nag 60 (61) : I L R (1942) 
Nag 701. (In a suit on mortgage, a 1am- 
bardar who had subsequently obtained a 
decree for arrears of land revenue against 
the property mortgaged and in execution 
of which he had purchased the field him- 


self and obtained possession can be joined 
as a party and questions of priority in res- 
pect of land revenue and redemption of 
charge by mortgagee on payment could be 
decided in the mortgage suit.) 

(■24) 11 Am 1924 Pat 613 (615) : 3 Pat 244 
(DB). 

(’35) 22 Am 1935 Nag 68 (68). 

('37) 24 Am 1937 Nag 376 (377) : ILR (1937) 
Nag 498. 

[5ee also ('10) 8 Ind Cas 885 (886) (Mad).] 

14 ('28) 15 Am 1928 Mad 2 (4, 5). 

(■25) 12 Am 1925 Cal 973 (976) (DB). 

15 (’16) 3 Am 1916 Oudh 25 (26). 

t(’28) 15 Am 1928 Mad 764 (769) (DB). 
(’28) 15 Am 1928 Mad 199 (200). 

[See also (’21) 8 Am 1921 P C 118 (119): 
47 Ind App 265 (PC). (Mortgage by Hindu 
widow — Suit on mortgage — Reversioner 
joined as party — Reversioner can question 
binding nature of mortgage against him.) 
(■30) 17 Am 1930 Nag 89 (90). (Suit on 
mortgage — Subsequent mortgagee joined — 
He can dispute the binding nature of the 
mortgage against him on the ground that 
it was not made with his consent which 
was requisite imder the law, he being mal- 
guzar of the land.)] 

16 (’86) 12 Cal 414 (421, 422) : 12 Ind App. 171 
(PC). 

(16) 3 Am 1916 Nag 120 (121): 13 Nag 
L R 69. 

16a (’44) 31 Am 1944 P C 46 (49) : 71 Ind App 
65: ILR (1944) Nag 597: ILR (1944) Kar 
(PC) 185: 214 Ind Cas 150 (PC): Manak- 
chand v. Manoharlat. 

17 (’28) 15 Am 1928 Mad 978 (979). 
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dies and some of his legal representatives are brought on the record, a person 
who claims also to be another legal representative cannot be added as party on 
that ground only and allowed to raise questions purely between himself and 
the rival claimants ‘inter se’.(18) It has also been held similarly that a question 
of the relative liability of each of several co-mortgagors cannot be gone into in 
a mortgage suit.(19) 

6. Parties to a suit for foreclosure, sale or redemption. — As has been 
seen in Note 5, all persons having an interest in the mortgage security or in the 
right of redemption should be made parties to any suit relating to the mortgage. 
The interest should be one ‘subsisting’ at the time of the suit.(l) Thus the 
owner of a ‘contingent’ interest like that of a Hindu reversioner is not a neces- 
sary party to the suit.(2) Similarly, a transferee pending a suit on the mortgage 
is not a necessary party to the suit. (3) 

The following persons are necessary parties as being interested in the 
mortgage security: 

(1) The heirs and assignees of the mortgagee’s interest. 

(2) Co-mortgagees. (4) 

The following persons are necessary parties as being interested in the 
equity of redemption: 

(1) All persons mentioned in S. 91 of the Transfer of Property Act. (5) 


18 (’27) 14 Am 1927 Mad 1071 (1072). 

[See also (*33 ) 20 Am 1933 Cal 325 (328): 
60 Cal 87. (DB).] 

19 (’27) 14 Am 1927 Pat 117 (120) (DB). 

[See also (’23) 10 Am 1923 Pat 199 (201) 
(DB). (Suit by mortgagee against mortga- 
gor and subsequent mortgagee — Question 
of contribution between subsequent mort- 
gagees is a question foreign to the suit.) 
(’31) 18 AIR 1931 Nag 161 (165): 27 Nag 
L R 312 (DB) . (Subsequent purchaser im- 
pleaded — Disclaimer by him of any inte- 
rest — He should be discharged immediately 
without raising issue between defendants 
inter se.)) 

Note 6 

1 (’88) 13 Bom 51 (53. 54) (DB). 

(’92) 16 Bom 599 (602) (DB). (Cessation 
of interest due to partition.) 

(■15) 2 Am 1915 Mad 1203 (1203) (DB). 
Auction-sale of mortgagor's rights— Pur- 
chaser Joined as party and effectively re- 
presenting the mortgagor in the suit— 
Mortgagor not necessary party unless he 
can show that he has been prejudiced.) 
(’31) 1931 N 161 (165): 27 NLR 312 (DB). 
(Subsequent purchaser disclaiming all in- 
terest — To be discharged at once.) 

[5ee also (’43) 30 AIR 1943 Oudh 164 (167) : 
18 Luck 601 (DB). (Prior mortgage de- 
clared not genuine in prior suit — Prior 
mortgagee is not a necessary party in suit 
on subsequent mortgage.) 

(’71) 8 Bom H C R O C 1 (19) (DB). 
(Deceased mortgagor having completely 
transferred to another the mortgaged pro- 
perty — His legal representatives are not 
necessary parties.)] 

2 (’40 ) 27 AIR 1940 Oudh 437 (438) : 16 Luck 
168. (Am 1919 Lah 40: 1919 Pun Re No. 
125 relied on.) 

(’OS) 30 All 497 (498) (DB). 

3 (’27) 14 Am 1927 Nag 299 (299). (Lessee 
of mortgagor.) 


(■99) 21 All 149 (151) (DB). 
t {'89) 1889 All W N 91 (92) (DB). 

(•26) 95 Ind Cas 213 (214) (Oudh). 

(’21) 8 AIR 1921 Cal 801 (803) (DB). (Prior 
mortgagee is in no way bound or affected 
by the subsequent encumbrance created 
pendente lite.) 

4 (’48) 35 AIR 1948 Bom 211 (219): ILR 
(1948) Bom 158 (FB) : Adtueppa v. Rach- 
appa. 

(’19) 6 AIR 1919 P C 24 (26): 46 Ind App 
272 : 47 Cal 175 (PC). 

(’41) 28 Am 1941 Mad 710 (711), (Persons 
entitled to share in mortgage security.) 
t ('33) 20 AIR 1933 Cal 621 (622): 60 Cal 
777 (DB). (All mortgagees or heirs of 
mortgagees must be parties to suit — Neces- 
sary party joined after limitation — Whole 
suit fails.) 

(’02) 24 All 226 (228) (DB). 

(’87) 9 All 68 (73) (FB). (Sole mortgagee 
dying — Several heirs left — All must be 
joined.) 

(■13) 20 Ind Cas 329 (330) (DB) (Cal). 
(’14) 1 AIR 1914 Cal 788 (789) (DB). 

('14) 1 AIR 1914 All 225 ( 225) (DB). 
t (’16) 3 AIR M16 Pat 411 (414) (DB). (Suit 
by one co-heir of a mortgagee — All other 
co-helrs should be joined as parties.) 

(’26) 13 AIR 1926 Cal 416 (417) (DB). 

• (Heirs of co-mortgagee are necessary 
parties to the suit.) 

(■27) 14 AIR 1927 Mad 773 (77.5). (Koot 
chit deed executed by stake-holder of chit 
fund transactions — Whether all the sub- 
scribers to the fund were necessary parties 
to the suit — QuoBre.) 

rSce also (’32) 19 Am 1932 Cal 34 (35. 3G). 
(Some heirs of mortgagee suing — Others 
consenting— Decree for former correct.)) 

5 (’23) 10 Am 1923 Nag 311 (313). 

(’12) 17 Ind Cas 432 (432) (DB) (Cal). 
t(’20) 7 Am 1920 Nag 247 (248). 
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Thus, the mortgagor,(6) all co-mortgagors,(7) purchasers of the 
equity of redemption, (8) k surety for the payment of mortgage 
debt, (8a) subsequent mortgagees, (9) and other persons interested 
in the equity of redemption(lO) and in the proper taking of 
accounts,(ll) are all necessary parties. 

(2) There was a conflict of decisions as to whether under the law as 
it stood proir to the amendment of the Transfer of Property Act 
by Act XX of 1929, an attaching creditor (who was one of the 
persons mentioned in S. 91 of that Act before the amendment) was 
a necessary party to a mortgage suit.(12) The amended S. 91 does 
not mention an attaching creditor as one of the persons entitled 


(26) 13 AIR 1926 All 46 (47): 48 All 171 
(DB). 

COD 23 All 467 (469) (DB). 

6 (’92) 15 Mad 54 (56) (DB). 

(’98) 23 Bom 287 (291) (DB). 

(’31) 18 AIR 1931 Oudh 410 (410, 411) (DB). 

7 C87) 11 Bom 425 (428) (DB). 

(’92-96) 2 Upp Bur Rul 586. 

(’74) 21 Suth W R 428 (428. 429) (DB). 
(’85) 7 All 376 (378) (DB). 

C95) 3 Low Bur Rul 15 (17). 

(’85) 9 Bom 128 (131) (DB). 
t (’86) 10 Bom 648 (655, 656) (DB). 

(’03) 26 Mad 461 (462) (DB). 

(’13) 18 Ind Cas 181 (182) (Low Bur), 
t (’26) 13 AIR 1926 All 46 (47): 48 All 171 
(DB). 

(’29) 16 AIR 1929 All 814 (814) (DB). 

8 (’46) 33 AIR 1946 Pat 225 (227): 222 Ind 
Cas 439 (DB). Ramcharitar Sao v. Botoan 
Prasad. (Purchaser o£ a portion of the 
mortgaged property who has agreed to 
discharge the mortgage out of the sale 
consideration left with him is a necessary 
party to a suit for redemption by his 
vendor.) 

(’71) 16 Suth W R 98 (99) (DB). 

(1864) 2 Bom H C R O C 194 (197). 

(’69) 11 Suth W R (Original Jurisdiction) 
21 (23. 24). 

(’76) 25 Suth W R 60 (61) (DB). 

(’74) 6NWPHCR 323 (324) (DB). 

(’92) 16 Bom 486 (491) (DB). (Auction- 
purchaser in execution of money decree.) 
(’97) 19 All 541 (542) (FB). 

(’71) 14 Moo Ind App 144 (149) (PC). 
(’20) 7 AIR 1920 Nag 247 (248). Transferee 
of mortgaged property in breach of cove- 
nant against alienation ft a necessary 
party.) 

(’30) 17 AIR 1930 Mad 1017 (1020) (DB). 
(Purchaser from Government of mortgaged 
property attached under Cr.P.C.. S. 88. is 
entitled to be made party to mortgage suit 
and has the right to redeem.) 

(’37 ) 24 AIR 1937 Pat 642 (642. 643). 

(Before sale under S. 88 of Cr.P.C. accused 
mortgaging property — Government can 
only sell equity of redemption and cannot 
acquire higher rights than mortgagor— 'To 
suit on mortgage, only necessary party is 
auction-purchaser and not Government.) 
[See also ('36) 23 AIR 1936 Mad 814 (816) : 
59 Mad 1C42 (DB). (In suit on mortgage, 
owner of equity of redemption need not 


always fill the role of defendant. It is 
enough if all the interests in the property 
are represented in the suit. Suit by pur- 
chaser of mortgaged property to enforce 
mortgage which he has paid off is com- 
petent.) ] 

8a (’48) 35 AIR 1948 Nag 123 (125) : ILR (1947) 
Nag 643: Sulchankhan v. Lalkhan.. (No 
conditional decree for the balance can be 
passed against the surety. The reason is 
that the liability of the surety would arise 
only if the mortgaged property was foimd 
insufficient to repay the debt. Such a 
claim for relief against the surety would 
be premature.) 

9 (’41) 28 AIR 1941 P C 90 (90. 91): ILR 
(1941) Kar P C 127: 61 Ind App 136: ILR 
(1942) Mad 82 (PC). (Suit to enforce an 
equitable mortgage which was subsequent- 
ly found invalid — Money decree only pass- 
ed — Held, subsequent mortgagee though 
ordinarily proper party was not a neces- 
sary party in this suit.) 

(’08) 1908 Pun Re No. 64, page 309 (311). 
(’16) 3 AIR 1916 Lah 219 (219): 1916 Pun 
Re No. 86 (DB). 

(’92) 15 Mad 487 (489) (DB). 

(’94) 21 Cal 116 (120) (DB). 

(’86) 10 Bom 88 (91) (DB). 

(’84) 8 Bom 168 (173) (DB). 

(But see (’43) 30 AIR 1943 Oudh 164 (168) : 
18 Luck 601 (DB). (Obiter— Puisne mort- 
gagee not necessary but only proper 
party.)] 

10 (’27) 14 AIR 1927 Bom 474 (477): 51 Bom 
771 (DB). (Heirs of intestate Parsi who 
intermeddle with his estate are his legal 
representatives and proper parties to suit 
on mortgage executed by the deceased 
Parsi.) 

(•92) 15 Mad 487 (489) (DB). 

(’26) 13 AIR 1926 Nag 496 (497): 23 Nag 
L R 128. (Person interested — The test is 
whether the party will be prejudiced by 
foreclosure or sale.) 

(’38) 25 AIR 1938 Oudh 10 (11): 13 Luck 
625 (DB). 

11 (’74) 6NWPHCR 208 (210) (DB). 
(’88) 15 Cal 35 (38. 39). 

12 (’33) 20 AIR 1933 Nag 333 (334). (He is a 
necessary party.) 

(’23) 10 AIR 1923 Nag 311 (313). (Do.) 
(’28) 15 AIR 1928 Nag 97 (98) : 23 Nag 
L. R. 164. (Do.) 
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to redeem a mortgage and it is therefore now clear that he is not 
a necessary party to a mortgage suit.(13) 


(3) In a suit to enforce a mortgage executed with the sanction of the 
Court by a Receiver appointed under O. 40 R. 1, Civil Procedure 
Code, the Receiver may be a proper party but the owners of the 
property who have interest in the right of Tedemption are necessary 
parties especially when they allege fraud and collusion between 
the mortgagee and the Receiver. (14) 

The following persons are not necessary parties to a suit relating to a 


mortgage : 

(a) A prior mortgagee. See the Explanation. 

(b) A person merely in possession of the mortgaged property. (15) 

(c) A person whose name is merely entered in the village papers as 
having some title to the plots in question, but who is in no way 
connected with the mortgage. (16) 

(d) A person who has a right to be maintained out of the income of the 
mortgaged property when such right is not made a ‘charge’ on the 

property.d?) 

(e) A person having merely an inchoate title to the property. (18) 
(ee) A person acquiring right of redemption by transfer or adverse 

possession during pendency of suit. (18a) 


(f) A Receiver appointed in a 

suit.(19X 

{•14) 1 AIR 1914 Mad 439 <439): 37 Mad 
418: 15 Ind Cas 334 (335) (DB). (Do.) 

(’01) 23 All 467 (471) (DB). (Do.) 

(’45) 32 AIR 1945 Oudh 87 (88. 89) : 20 Luck 
53 (DB). (Neither the attaching creditor 
in execution of simple money decree nor 
the purchaser who had purchased pro- 
perty in execution of such decree is neces- 
sary party.) 

(’30) 17 AIR 1930 Mad 801 (807): 53 Mad 
881 (FB). (He is not a necessary party.) 
(■25) 12 AIR 1925 Mad 266 (269. 270). (Do.) 
(■31) 18 AIR 1931 Rang 108 (109) (DB). 
(Do.) 

(■20) 7 AIR 1920 Mad 126 (128) : 43 Mad 696 
(DB). (Do.) 

(’29) 16 AIR 1929 All 861 (861) (DB), (Do.) 
(’21) 8 AIR 1921 Mad 30 (34): 44 Mad 232 
(DB). (Do.) 

(’12) 17 Ind Cas 4.32 (433) (DB). (Cal). 
(The attaching creditor is not a necessary 
party in a suit upon the mortgage brought 
before the C. P. Code. 1908.) 

(’31) 18 AIR 1931 Cal 763 (766. 770); 58 Cal 
598 (DB). (Creditor having attached 

before judgment—No interest— Not neces- 
sary party— After execution petition and 
application for rateable distribution, he 
gets right to redeem and is a necessary 
party— But after purchase In court-sale 
himself ceases to be a necessary party.) 
[See also (’32) 19 AIR 1932 Cal 661 (663); 
59 Cal 827 (DB). (Attachment raised on 
security being furnished— Attaching de- 
cree-holder ceases to be a necessary 
party.) 

(•39) 26 AIR 1939 Pat 7 (11. 12) ; 18 Pat 
19S (DB). (Attaching decree-holder is not 
a necessary party.) 


partition suit previous to the mortgage 

(’38) 25 AIR 1938 All 651 (652), (Do.) 

(•36) 23 AIR 1936 Nag 209 (213): ILR 

(1936) Nag 127 (DB). (He is not necessary 
party to suit on mortgage.) 

(’38) 25 AIR 1038 Mad 293 (294) (DB). 
(Decision as to case prior to amendment — 
Attaching creditor may be a proper party 
so long as the attachment subsides.)] 

13 ('48) ILR (1948) Nag 133 (141) (DB). 

Ha/lzbi V. Bhabutmal. 

tC3C) 23 AIR 1936 All 512 (513). 

(’39 ) 26 AIR 1939 Lah 146 (147). (The 
fact that he purchases the property sub- 
sequently pending the suit does not alter 
situation.) 

• (’36) 23 AIR 1936 Nag 209 (213. 214): 
ILR (1936) Nag 127 (DB). 

[See however (*38) 25 AIR 1938 Cal 471 
(474) (DB). (Charge on decree— Person 

attaching decree is virtually assignee of 
decree under O. 21 R. 53. and is a neces- 
sary party to suit to enforce charge.)] 

14 ('42) 29 AIR 1942 Cal 394 (401) (DB). 

15 t (•24) 11 AIR 1924 Nag 191 (193. 194). 

(’21) 8 AIR 1921 Nag 67 (68) : 17 Nag L R 
176. (Trespasser is not a necessary party.) 
[See also (’32) 19 AIR 1932 Nag 144 (147. 
148) : 28 Nag L R 69. (Redemption— Tres- 
passers in possession — Decree* against — 
Not binding on real heirs of deceased 
mortgagor.) J 

16 (’25) 12 AIR 1925 All 593 (593). 

17 (1900) 22 All 191 (199): 27 Ind App 51 
(PC). (Obiter.) 

18 (’85) 9 Bom 10 (14. 15) (DB). 

18a (’48) 35 AIR 1948 Nag 97 (99) ; ILR (1947) 
Nag 719: Sakhubai v. EkTiath. 

19 (’28) 15 AIR 1928 Pat 304 (315): 7 Pat 520 
(DB). 
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(e) Where one of two co-owners of a property mortgages his undivided 
share and a suit is brought in relation to such mortgage, the other 
co-owner is not a necessary party thereto. (20) 

(h) Where a number of persons own the equity of redemption in distinct 
shares and the mortgagee in his suit on the mortgage exempts one 
or more of sdch shares, and claims only a decree for a proportionate 
part of the mortgage debt, the owners of the exempted shares are 
not necessary parties.(21) The same rule applies where the mort- 
gagee has released from the mortgage any portions of the 

property. (22) 

(i) Where a mortgagee has, through negligence, allowed strangers to 
trespass upon and acquire parts of the mortgaged property, such 
persons are not necessary parties to a suit for redemption. (23) The 
general rule is that a mortgage is indivisible and hence suits cannot 
be brought for the redemption or enforcement of a mortgage part 

by part.(24) 

(j) A judgment-creditor who has obtained an order for the appointment 
of a Receiver in execution proceedings for holding the property o 
the judgment-debtor (mortgagor) has no interest or charge m the 
property and is not a necessary party to a suit by the mortgagee. (25) 


[See also (’25) 12 AIR 1925 Sind 167 (169) : 

19 Sind L R 268 (DB). (Mortgagee’s pro- 
perty under management of manager 
under the Sind Encumbered Estates Act — 
Suit for redemption — Manager not a neces- 
sary party because the claim for redemp- 
tion is not a claim for any “ debt ” against 
the mortgagee.) ] 

20 (’05) 32 Cal 746 (748) (DB). 

21 (’05) 2 Cal li Jour 202 (216) (DB). 

(•08) 31 Mad 333 (336) (DB). 

(’03) 30 Cal 755 (757) (DB). 

(-06) 28 All 174 (177, 180) (FB). 

(’05) 1905 All W N 156 (156) (DB). (Por- 
tions already redeemed by paying propor- 
tionate amount — Owners of such portions 
are not necessary parties.) 

(’09) 1 Ind Cas 80 (81) (DB) (Mad). 

{See {'31) 18 AIR 1931 Nag 44 (45); 27 
Nag L R 4. (If mortgagee claims the 
whole debt from the rest, the exempted 
sharer in the equity of redemption would 
be a necessary party.) ] 

[See also (’13) 35 All 247 (248): 19 Ind 
Cas 614 (614) (DB).] 

22 (’03) 30 Cal 755 (757) (DB). 

(’05) 1905 All W N 156 (156) (DB). 

(Where one item has been already re- 
deemed, its owner is not necessary party 

to suit as to other items.) 

See also the following cases holding that 
where a mortgagee has lost his rights 
against fhc owner of a portion of the 
property or has released such portion 
from mortgage, he cannot throw the tohole 
burden on the rest of the property: 

(■06) 33 Cal 613 (621) (DB). 

(’05) 2 Cal li Jour 202 (216) (DB). 

(’12) 34 AU 606 (612) : 16 Ind Cas 401 

(404) (DB). 

(’10) 6 Ind Cas 842 (846, 847) (DB) (Cal). 
(’80) 2 All 906 (907. 908) (DB). 

1(21) 8 AIR 1921 Cal 554 (555) (DB). 


(■20) 7 AIR 1920 Bom 306 (307); 44 Bom 
223 (DB). 

[Compare ('09) 1 Ind Cas 264 (277) (DB) 
(Cal).] 

[But see (’13) 35 All 441 (444) : 20 Ind 

Cas 41 (42, 43) (DB). 

(■98) 1898 All W N 120 (120). 

(’13) 19 Ind Cas 423 (423) (DB) (Cal). 
(Released part being property which 
mortgagor was not entitled to mortgage— 
Mortgagee can claim the whole debt from 
the rest of the property.) 

(■91) 18 Cal 320 (321) (DB). (Where 

whole property is included, mortgagee is 
not bound to apportion mortgage debt.) 
(’03) 25 All 79 (82) (DB). (Mortgagee's 
right to personal decree against mort- 
gagor for balance not affected.)] 

23 (’22) 9 AIR 1922 Bom 156 (157) : 46 Bom 
218 (DB). 

24 (’75) 1 All 297 (300) (DB). 

(*02) 25 Mad 108 (113) (DB). 

(’27) 14 AIR 1927 Bom 513 (513) (DB). 
t(’68) 10 Suth W R 476 (476) (DB). 

(■22) 9 AIR 1922 Pat 70 (73) :6 Pat' L 
Jour 465 (DB). (Exact interest of each of 
the mortgagors need not be considered.) 
[But see (’70) 13 Moo Ind App 404 (408) 
(P C). (Purchaser of portion of equity 
of redemption in a portion of mortgaged 
premises entitled to redeem that portion 
on payment of proportionate amount.) 
(’66) 1 Agra 36 (38) (DB). 
t(’18) 5 AIR 1918 Mad 1142 (1144, 1145) 
(DB). (Suit by one co-owner for redemp- 
tion of whole mortgage — Court can in 
suitable case pass decree for both reUefs 
viz., for partition and redemption of 

plaintiff’s share.)] 

25 (’37) I L R (1937) 1 Cal 65 (70) : 164 Ind 
Cas 1009 (1010). 
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As to the parties to suits, other than suits for redemption, foreclosure or 
sale, by or against mortgagors or mortgagees, see the undermentioned cases.(26) 

*7. Trustees, executors or administrators. — The rule is made ^‘subject to 
the other provisions of the Code.” This would include O. 31 R. 1, Civil Procedure 
Code, under which a trustee, executor or administrator in whom the property is 
vested can effectively represent the persons beneficially interested. The latter 
need not therefore be joined as parties to a suit relating to the mortgage. (1) But 
the Court has a discretion to join the beneficiaries in a proper case, (2) as for 
example when, in the case of an executor, the estate has been fully administer- 
ed, (3) or in the case of a trustee or an executor, his interest is adverse to that 
of the beneficiaries.(4) In the case of joint trustees, however, all of them 
should be impleaded in any suit relating to the mortgage. (5) 

8. Benamidar. — It is now well settled that a benamidar can sue or be 
sued in his own name and that this rule applies to mortgage suits also.(l) The 
real owner is not a necessary party to such a suit. The contrary view, held in 


26 (’70) 2NWPHCR 72 (73) (DB). (Suit 
for possession by mortgagee against third 
party who denies mortgagee’s title — 
Mortgagor Is a necessary party.) 

(’68) 5 Bom H C R O C 76 <81. 82) (DB). 
(Suit by puisne mortgagee against first 
mortgagee who has been paid the amount 
due to him to recover the mortgaged 
premises — Mortgagor is a necessary 
party.) 

(’74) 22 Suth W R 532 (533) (DB). (Suit 
by mortgagee for possession — Subsequent 
mortgagees and purchasers who opposed 
him in obtaining possession are proper 
parties.) 

(’76) 25 Suth W R 39 (40) (DB). (Mort- 
gagee’s suit for khas possession of un- 
defined area of the mortgaged land— Co- 
mortgagees are necessary parties.) 

(’12) 36 Bom 824 (627) : 17 Ind Cas 87 
(88) (DB). (Suit by puisne mortgagee to 
establish his mortgage and to set aside 
the order passed against him in claim 
proceedings in suit brought by prior 
mortgagee— Mortgagor is necessary party 
to puisne mortgagee’s suit.) 

(’88) 15 Cal 35 (38). (Suit to determine 
the rights of the puisne and prior mort- 
gagees inter se— Mortgagor is necessary 
party.) 

(’OX) 5 Cal W N 423 (425) (DB). (Mort- 
gagee purchasing a portion of the pro- 
perty In execution of his mortgage 
decree — Suit by him for contribution 
against purchasers of other portions of 
the mortgaged property— Mortgagor is 
not necessary party.) 

(’31) 18 AIR 1931 P C 229 (231) (PC). 
(Suit for accounts by some mortgagors 
against assignee decree-holder purchaser 
—Other co-mortgagors previously held 
entitled jointly to account, not impleaded 
— 4ult bad for non-joinder.) 

(’86) 40 Cal W N 428 (430) (DB). 

(Receiver appointed by Court mortgag- 
iag certain property— Property sold in 
execution of mortgage decree— Suit by 
for declaration that the sale is not 
Kecelver must be impleaded.) 
(‘W) 24 AIR 1937 AU 646 (647) : ILR 


(1937) All 723 (DB). (Suit by one co- 
mortgagee for possession on basis of 
usufructuary mortgage — Other co-mort- 
gagee is a* necessary party.) 

Note 7 

1 (’02) 6 Cal W N 488 (489) (DB). (Fore- 
closure decree against executor binds 
beneficiaries though not parties to the 
suit.) 

(’31) 18 AIR 1931 Bom 533 (537) (DB). 

2 (’84) 10 Cal 713 (718) (DB). (Executor 

finding it difficult to sue debtor — Legatee 
may sue.) 

(’27) 14 AIR 1927 Bom 49 (50) : 51 Bom 16 
(DB). 

3 (1866 ) 3 Eq 368 (374). 

4 (’89) 13 Mad 197 (206. 207) (DB). 

5 (’12) 13 Ind Cas 234 (234) (DB) (Mad). 

(’39) 26 AIR 1939 Oudh 161 (171) : 14 

Luck 548 (DB). (Mortgagor creating trust 
for paying debts including that on mort- 
gages — Trustees subsequently discharged, 
debtor having taken possession of pro- 
perties — Debtor declared insolvent — Suit 
by mortgagee on mortgages against 
debtor, his son and receiver — Equity of 
redemption held not represented in mort- 
gage suit as trustees were not joined.) 
(Contra (’08) 34 Mad 406 (414) (DB). 
(’03) 26 Mad 649 (653) (FB).] 

Note 8 

1 ^(’96) 18 All 69 (74) (DB) . 

(’33) 20 AIR 1933 Mad 635 ( 636) (DB). (A 
transferee from the heirs of a benamidar 
mortgagor can maintain a suit for redem- 
ption.) 

t(’99) 21 All 380 (382, 384) (DB). 

(’06) 28 AU 44 (46). 

(’98) 22 Bom 672 (678, 679) (DB). 

(’97 ) 24 Cal 644 (645) (DB). 

(’92) 15 Mad 267 (268) (DB). (Presump- 
tion is that benamidar instituted suit with 
the authority of real owner and latter is 
bound by result of such suit.) 

(’05) 28 Mad 205 (207) (DB). 
t('14) 1 AIR 1914 Cal 323 (324) (DB). 

(■72) 17 Suth W R 192 (193) (DB). 
t(1900) 13 C P L R 33 (37). 

• (18) 5 AIR 1918 P C 140 (143): 46 Cal 
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the undermentioned cases, (2) is not good law. There is, however, no impro- 
priety in adding the real owner as a party in proper cases. (3) 

9. Sub-mortgagee. — Where a mortgagee creates a mortgage of his rights 
in favour of another, he is said to create a sub-mortgage. The sub-mortgagee 
is entitled to bring to sale the ‘interest’ of the sub-mortgagor in the mortgage, (1) 
and the original mortgagor is not a necessary party to such a suit.(2) Where 
the mortgagor is also made a party to the suit, the sub-mortgagee may sue for 
sale or foreclosure of the ‘mortgaged property itself’ in cases and in the circum- 
stances which would have entitled the sub-mortgagor on the date of the sub- 
mortgage to claim that relief, for the purpose of working out his rights against 
the sub-mortgagor. (3) The mortgagor is not a necessary party to a suit for 
redemption by the sub-mortgagor against his sub-mortgagee, (4) though there is 
no impropriety in making him a party thereto. (5) In a suit for redemption by 
the mortgagor against his mortgagee, the sub-mortgagee, as being interested in 
the mortgage security is a necessary party.(6) But where the mortgagor, not 
having notice of the sub-mortgage, fails to implead him in such suit and pays 
off the mortgage amount to the mortgagee, the sub-mortgagee cannot, after that 
redemption, bring the right mortgaged to him to sale. (7) The reason is that 
he has only a terminable interest in the mortgage right of his sub-mortgagor 
and when that right has been legally terminated, his security so far is gone. 


566 r 46 Ind App 1 (PC). 

(•24) 11 AIR 1924 Pat 458 (459) :3 Pat 81 
(DB). 

(’97) 24 Cal 34 (36) (DB). 

(’98) 22 Bom 820 ( 823) (DB). 

(’25) 12 AIR 1925 Cal 973 (978. 979) (DB). 
(’08) 30 All 30 (32) (DB). 

CIO) 7 Ind Cas 166 (170) (DB) (Cal). 

2 ('89) 16 Cal 364 (366) (DB). 

(’98) 25 Cal 98 (99) (DB). 

(’03) 30 Cal 265 (272) (DB). 

(’07) 30 Mad 245 (246) (DB). 

3 ('29) 16 AIR 1929 Mad 268 (269, 270) 

(DB). 

Note 9 

1 (’43) 30 AIR 1943 Mad 498 (499): ILR 
(1944) Mad 104: 213 Ind Cas 270 (DB). 
Vengannan Chettiar & Sons v. Rama- 
swamy. 

(’07) 29 All 385 (406) (FB). 

(’ll) 9 Ind Cas 765 (765) (DB) (Bom). 
(21) 8 AIR 1921 Lah 253 (254) (DB). 

(’04) 26 All 611 (613. 617) (DB). 

(’09) 2 Ind Cas 645 (646) (DB) (Cal). 

(’97) 20 Mad 35 (38. 39) (DB). 

t(1900) 1900 Pun Re No. 31, page 102 (111) 

(FB). 

The following cases of the Allahabad 
High Court which held that he could get 
only a money decree against the sub-mort- 
gagor are no longer good law: 

('96) 18 All 113 (114) (DB). 

COD 1901 All W N 153 (154). 

C03) 25 AU 46 (47) (DB). 

C05) 27 All 364 (370) (DB). 

COS) 27 All 511 (512). 

2 (’09) 4 Ind Cas 433 (434) (DB) (Cal). 
CIO) 5 Ind Cas 654 (655) (DB) (Cal). (It 
is however open to him to implead origi- 
nal mortgagor.) 

Cll) 9 Ind Cas 765 (765) (DB) (Bom). 
(•21) 8 AIR 1921 Lah 253 (254) (DB). 

3 C43) 30 AIR 1943 Mad 498 (499): ILR 


(1944) Mad 104; 213 Ind Cas 270 (DB). 
Venpannan Chettiar & Sons v. Rama- 
swami. 

C40) 27 AIR 1940 Pesh 25 (26), (Sub- 
mortgagee can sue for sale of the mort- 
gaged property if the mortgagor has not 
paid the amount to the mortgagee.) 

C08) 5 All L Jour 402 (403). 

C09) 2 Ind Cas 645 (646) (DB) (Cal). 
C97) 20 Mad 35 (38. 39) (DB). 

C04) 26 All 611 (617) (DB). 

C13) 18 Ind Cas 389 (390, 391) (Oudh). 
C05) 27 All 472 (477, 478) (DB), (Sub- 
mortgagee can redeem under the Transfer 
of Property Act, S. 91, prior mortgage.) 
(5ee also (1900) 1900 Pun Re No. 31. page 
102 (111) (FB), (Sub-mortgagee is entitled 
to retain possession until amount due to 
him is paid off.)] 

[But see (’37) 24 AIR 1937 Rang 56 (60) 
(DB). (Property of original mortgagor 
cannot be sold by the sub-mortgagee in a 
suit against the sub-mortgagor and the 
original mortgagor— English law does not 
apply.) ] 

4 (’22) 9 AIR 1922 Bom 424 (426) (DB). 

5 (’22) 9 Am 1922 Bom 424 (426) (DB). 

6 C32) 19 Am 1932 Mad 115 (116): 55 Mad 
320 (DB). 

(’06) 28 AU 638 (640) (DB). 

C91) 15 Bom 692 (693, 694) (DB). (Form 
of decree given.) 

C22) 9 Am 1922 Bom 350 (351) : 46 Bom 
993 (DB). 

(’27) 14 Am 1927 Mad 703 (704). 

[See (10) 37 Cal 239 (250) : 37 Ind App 19: 
5 Ind Cas 151 (152, 153) (PC). (Sub- 

mortgagee by deposit of title deeds not 
impleaded— Not bound by decree or sale.)] 

7 (’40) 27 Am 1940 Pesh 25 (26). 

(’32) 19 Am 1932 Mad 115 (117) : 55 Mad 
320 (DB). 

(’21) 8 Am 1921 Mad 374 (376) (DB). 
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10. Prior mortgagees — Explanation. — Under section 85 of the Transfer of 
Property Act it was held in some cases that a prior mortgagee was a necessary 
party to a suit to enforce or redeem a puisne mortgage. (1) These cases have 
been superseded by the explanation to the present rule under which a prior 
mortgagee or his transferee is not a necessary party to a suit relating to a puisne 
mortgage.(2) But there is no prohibition against joining a prior mortgagee in 
such a suit, (3) and the equities of a particular case may even demand that he 
should be so made a party. (4) 

Where a decree for sale is passed on foot of a puisne mortgage, without 
making the prior mortgagee a party to the suit, the rights of the prior mortgagee 
are in no way affected and the sale under the decree can only be subject to the 
prior mortgage. (5) Even if the prior mortgagee is made a party to the puisne 
mortgagee’s suit he is not bound to assert his prior right, if ‘no relief’ is claimed 
against him and ‘the priority of his right is not in any way impugned,’ and the 
decree in the suit cannot affect his rights. (6) But where he is impleaded and 
his prior right impugned or sought to be postponed in any way, he is bound to 
assert his right under the prior mortgage. Otherwise, his right will be barred 
by constructive ‘res judicata. (7) (See also under sub-heading “suits by puisne 
mortgagee against the mortgagor and the prior mortgagee” in Note 40 on S. 11 


Note 10 

1 (’04) 14 Mad L Jour 467 (468) (DB). 

(’97) 19 All 543 (545) (DB). 

(•95) 22 Cal 33 (39) (DB). ' 

(’06) 30 Bom 156 (162) (DB). 

(•98) 22 Bom 701 (707). 

(•98) 20 All 110 (114, 115) (FB). 

(’91) 13 All 432 (465) (FB). 

(1600) 22 All 212 (214) (DB). 

(’91) 13 All 581 (585) (DB). (Property 

cannot be sold subject to a prior mort> 

gage.) 

(’90) 12 All 548 (546) (DB). (Suit ignoring 
prior mortgage is brought on false allega- 
tion and should be dismissed.) 

(•69) 21 All 272 (273) (DB). (Failure to 
acknowledge prior lien of a defendant not 
fatal to suit.) 

(’01) 1901 All W N 68 (69). (Suit by 
subsequent mortgagee for sale — ^Piior mort- 
gage Ignored — Offer to redeem If prior 
mortgage found valid — Suit maintainable. 
[Compare (’95) 17 AU 48 (50. 51) (DB).] 
[See hoioeuer (’07) 29 All 205 ( 206) (DB). 
(Sale subject to prior charge for mainten- 
ance allowed.)] 

2 (’48) 35 AIR 1948 Pat 111 (111): Sarat 
Chandra v. Chintamani. 

(’26) 13 Am 1926 Nag 135 (136). 

f(’16) 3 Am 1916 Pat 113 (114): 2 Pat 

L Jour 118 (DB). 

(’12) 13 Ind Cas 182 (182) (DB) (Mad). 
(*09) 36 Cal 193 (210) (DB). 

(’20) 7 Am 1920 Pat 630 (631) (DB). 

^98) 1 Oudh Cas 105 (111. 112). 

(’09) 1 Ind Cas 139 (139) (DB) (Cal). 
(’97) 1 Cal W N 453 (455). 

(’14) 1 Am 1914 Bom 268 ( 269) : 38 Bom 
24: 21 Ind Cas 39 (41) (DB). (Non-Joinder 
Of prior mortgagee In suit by puisne mort- 
^jfuee does not affect latter’s right to 

redeem prior mortgage.) 

[dee however (’36 ) 25 Am 1938 Oudh 10 
(li); 13 Luck 625 (DB). (In this case 
ttie prior mortgagee brought a suit against 
mortgagor and the puisne mortgagee — 


The suit was decreed against the mortga- 
gor but dismissed against the puisne 
mortgagee — It was held that on account 
of this decree the prior mortgagee lost 
his priority over the puisne mortgagee but 
that he was entitled to redeem the puisne 
mortgage and that he was therefore a 
necessary party to the suit to enforce the 
puisne mortgage.)] 

3 (’29) 16 AIR 1929 Nag 135 (136): 25 Nag 
L R 171. 

(’97) 1 Cal W N 453 (455). 

[See also (’36 ) 23 AIR 1936 Rang 340 

(341).] 

4 (’20) 7 Am 1920 Mad 650 (651) (DB), 

5 (’12) 16 Ind Cas 779 (779) (DB) (Mad). 
(’30) 17 AIR 1930 All 113 (114): 52 All 426 
(DB). 

(’95) 22 Cal 33 (46). 

(’29) 16 Am 1929 All 126 (127). 

Also see O. 34 R. 12. Note 2. 

6 (’24) 11 AIR 1924 Nag 191 (193). 

(’30) 17 AIR 1930 All 113 (113): 52 All 
426 (DB). 

t(’31) 18 AIR 1931 All 76 (79. 80) (DB). 
(’26) 13 AIR 1926 All 449 (449) : 48 All 554 
(DB). 

•(■20) 7 Am 1920 P C 81 (83) : 47 Cal 662: 
47 Ind App 11 (PC). 

(’15) 2 Am 1915 Cal 373 (374) (DB). 

(’12) 13 Ind Cas 182 (182) (DB) (Mad). 
t(’20) 7 Am 1920 Pat 630 (631) (DB). 

(•31) 18 Am 1931 Pat 33 ( 38) : 9 Pat 816 
(DB). 

(’05) 1 Cal L Jour 337 (350) (DB). 

(’37) 24 Am 1937 Cal 446 (449) (DB). 

7 (’23) 10 Am 1923 Pat 290 (291) : 2 Pat 435 
(DB). 

(’04) 31 Cal 428 (431. 432) (DB). 

t(’31) 18 Am 1931 Pat 33 (38): 0 Pat 816 

(DB). 

(’05) 1 Cal L Jour 337 (350) (DB). 

(•02) 24 All 429 (436) : 29 Ind App 118 (PC). 
t(’12) 39 Cal 527 (557. 558) : 39 Ind App 68; 
14 Ind Cas 496 (502) (PC). 
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of the A. I. R. Commentaries on the Code of Civil Procedure, 4th (1944) (Edn.) 
When a prior mortgagee who has also purchased the equity of redemption and 
is in possession of the mortgaged property is made a defendant to a suit upon 
the puisne mortgage, the decree may direct the puisne mortgagee to redeem the 
prior mortgage before bringing the property to sale. (8) 


A holds a first and a third mortgage on a property. B, the holder of the 
second, i.e., the intermediate mortgage, impleads A as a defendant to his suit 
on the ground that he is a ‘third’ mortgagee. A is not bound to set up his prior 
mortgage inasmuch as the prior mortgage is not impugned. (9) But he is not 
precluded from setting up the prior mortgage and if he so sets it up it should 
be adjudicated upon by the Court.(lO) Where A’s claim to the priority rests 
not on a prior mortgage in his favour but on the fact of his being ‘subrogated’ 
to the rights of a prior mortgagee by payment, he must assert the right to such 
priority on pain of being precluded by ‘res judicata’ from putting it forward 
in a subsequent suit.(ll) The reason is that in such a case he fills only ‘one role,” 
viz., that of puisne mortgagee and must put forward all the defences open to him. 
Where, however, the puisne mortgagee ‘admits’ in the plaint the right of A to 
priority, it is not necessary that A should appear in Court and set up his rights 
under the prior mortgage.(12) As to whether a person holding two mortgages 
on the same property can sue on the later mortgage subject to his rights under 
the earlier mortgage, see Notes on section 67 A of the Transfer of Property Act. 


11. Mahomedan co-heirs. — Where a Muhammadan mortgagor or mort- 
gagee dies leaving a number of heirs, the ordinary rule is that all the heirs should 
be made parties to a suit relating to the mortgage. (1) But it has been held that 
a failure to implead some of the heirs of a mortgagor is no ground for dismissing 
the entire suit and that the suit may be decreed so far as the shares of the heirs 
actually joined are concerned.(2) 

Supposing that some of the heirs of a deceased Muhammadan mortgagor 
have not been joined as defendants to a suit to enforce the mortgage, will the 


8 t(’12) 34 All 323 (328): 14 I.C. 674 (677) 
(DB). 

(’08) 31 Mad 425 (428) (DB). 

(’23) 10 AIR 1923 All 423 (423). 

[5ee (*33) 20 AIR 1933 Mad 595 (596). 
(Prior mortgagee impleading second mort- 
gagee and obtaining decree — Property pur- 
chased by private sale and satisfaction of 
decree entered— Subsequent suit by second 
mortgagee impleading prior mortgagee — 
Decree directing sale of property subject 
to his lien — Property purchased in execu- 
tion — Second mortgagee purchaser Is en- 
titled to possessionn.)] 

[But see (’29) 16 AIR 1923 All 296 (298) 
(DB). (Subsequent mortgagee paying 
prior mortgagee — Suit by intermediate 
mortgagee — Subsequent mortgagee cannot 
insist on prior mortgage being paid — ^Pro- 
perty can be sold subject to prior mort- 
gage.)] 

9 (’26) 13 AIR 1926 All 449 (449) : 48 All 554 
(DB). 

(’09) 9 Cal L Jour 78 (81) (DB). 
t(’36) 23 AIR 1936 All 578 (583): 58 All 
1056 (FB). 

(’15) 2 AIR 1915 Cal 373 (374) (DB). 

[But see (’04) 8 Cal W N 385 (389, 390) 
(DB). (Puisne mortgagee being a neces- 
sary party must, when impleaded, set up 
his prior as well as subsequent mort- 
gages.)] 


10 (’ll) 9 Ind Cas 643 (643) (DB) (Mad). 

[See also (’36) 23 AIR 1936 Rang 340 (341) 
(Prior mortgagee joined as party in suit 
on subsequent mortgage— Mortgagee not 
objecting to issues as to genuineness or 
otherwise of his mortgage but offering 
evidence in support of his title— Court has 
jurisdiction to decide the matters raised 
in the suit.)] 

11 (’16) 3 AIR 1916 Cal 808 (808) (DB). 
t(’12) 39 Cal 527 (545): 39 Ind App 68: 14 
Ind Cas 496 (504) (PC). 

(’09) 3 Ind Cas 686 (688) (DB) (Cal). 
(’31) 18 Am 1931 Pat 33 (38): 9 Fat 816 
(DB). 

[But compare (’27) 14 Am 1927 Nag 38 
(39) . (Decision by Court on question of 
subrogation is unnecessary.)] 

12 (’36) 23 Am 1936 AU 578 (583): 58 AH 
1056 (FB). 

Note 11 

1 (’87) 11 Bom 425 (428) (DB). 

(’70) 14 Suth W R 216 (216) (DB). 

[5ee also (’32) 19 Am 1932 Cal 34 (35.)] 

2 (’15) 2 Am 1915 Bom 272 (272) : 39 Bom 
729 (DB). 

t(’19) 6 Am 1919 Bom 135 (1361: 43 Bom 
575 (581) (DB). 

[See also (’95) 19 Bom 273 (275) (DB).] 
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decree passed in the suit be binding on all the heirs? This question arose in 
‘Khiarajmar v. Daim.(3) In that case, one Nabibaksh was impleaded as a 
defendant to a suit by the mortgagee. Nabibaksh died pending the suit, leaving 
two widows, one minor son and one minor daughter as his heirs. The widows 
and the son alone were brought on the record as his legal representatives. It 
was held by the Privy Council that Nabibaksh's estate was fully represented in 
the suit, notwithstanding the omission to bring on record his minor daughter. 
But with reference to the estate of another person, Naurez by name, the Privy 
Council held in the same case, that the impleadment of only one of his heirs was 
not sufficient to make the estate of Naurez represented in a suit to enforce pay- 
ment of a debt due by Naurez. The question arose in the following circum- 
stances. Naurez died before the suit was instituted, leaving a widow and four 
children including a son, Amirbaksh, a minor. Only Amirbaksh by his guardian, 
his uhcle, Alahnawaz, was joined as a defendant to the suit. In holding that the 
estate of Naurez was not represented for the purpose of the suit, their Lordships 
observed as follows: 

“ Amirbaksh was, of course, one of the heirs of Naurez, but in no other 
sense his legal representative. It is not pretended that Alahnawaz was in 
any legal sense or in fact his guardian, or was even appointed his guardian 

*ad litem’ The Indian Courts have properly exercised a wide discretion 

in allowing the estate of a deceased debtor to be represented by one member 
of the family, and in refusing to disturb judicial sales on the mere ground 
that some members of the family, who were minors, were not made parties 
to the proceedings, if it appears that there was a debt justly due from the 
deceased, and no prejudice is shown to the absent minors. But these are 
usually cases where the person named as defendant is ‘de facto’ manager of 
a Hindu family property, or has the assets out of which the decree is to be 
satisfied under his control.” 


It would appear from the decision taken as a whole and in the light of the 
remarks quoted above (see the last clause in the passage quoted) that in their 
Lordships’ view, even in the case of Mahomedan co-heirs (to whom considera- 
tions applicable to Hindu joint families may not apply) if one of the co-heirs 
is in possession of the property of the deceased liable to be proceeded against, 
a decree passed against him alone would bind the entire estate. The undermen- 
tioned decisions(4) fall within this principle. The decisions cited below(5) in 
which it was held that although the heir who was sued was in possession of the 
property proceeded against, the other heirs would not be bound by the decree 
against him, do not appear to lay down good law in view of the Privy Council 
decision. Similarly, decisions holding in unqualified terms that a decree passed 
in a suit impleading as a defendant only one of the heirs of the deceased would 


3 ('05) 32 Cal 296 (313, 314): 32 Ind App 23 
(PC). 

ISee also (’25) 12 AIR 1925 All 479 (480): 
47 All 466 (DB).] 

4 (’40) 27 AIR 1940 Oudh 230 (231): 15 Luck 
463 (DB). (In spite of the omission to 
Implead the heir of the deceased In the 
mortgage suit the estate was sufficiently 
represented.) 

(’15) 2 AIR 1915 Bom 272 (272): 39 Bom 
726 (DB). 

(’64) 21 Cal 311 (316) (DB). 

(’82) 8 Cal 370 (374). 

t(’96) 20 Bom 338 (345) (DB). 

(’75) 1 All 57 (59) (FB). (Heir not Im- 
pleaded being in possession — ^He is not 
bound by decree against another heir.) 

5 (’23) 10 AIR 1923 Bom 411 (412) : 47 Bom 
713 (DB). 


(’35) 22 AIR 1935 Lah 203 (205). 

('19) 6 AIR 1919 Bom 135 (136): 43 Bom 
575 (DB). 

(■79) 4 Cal 142 (156) (FB). 

(’01) 23 All 263 (265) (DB). 

(•85) 7 All 716 (719) (DB). 

('85) 7 All 822 (826) (FB). 

(’19) 6 AIR 1919 Bom 61 (63) : 43 Bom 412 
(426) (DB). 

(’76) 2 Cal 395 (398) (DB). 

(’82) 11 Cal L. Rep (268) (272) (DB). 

[See also (’36) 23 AIR 1936 All 94 (97) : 
58 All 594. (In this case It Is held broadly 
that the heir who is not impleaded will 
not be bound by the decree — The question 
as to who was In possession of the mort- 
gaged property is not adverted to.) 

(’87) 14 Cal 464 (483) (DB).] 
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bind the whole estate(6) also do not appear to lay down correct law. In the 
undermentioned decisions(7) it was held that the heir who had not been im- 
pleaded was not bound by the decree passed against one of the heirs alone; but 
it is not clear whether the heir who was sued was in possession of the assets 
of the deceased. 

12. Joint Hindu family. — There is a conflict of decisions as to whether, 
in a suit by or against the manager of a joint Hindu family to enforce or redeem 
a mortgage, the other members of the family are necessary parties in the sense 
that their interests will not be bound if they are not individually joined as 
parties. On the one hand, it has been held by the High Courts of Madras(l) and 
Patnai'2) and in several cases of the other High CourtsO) that in such a case 
the manager effectively ‘represents’ the other members of the family and that 
the latter cannot impugn the proceedings as not binding on them merely on 
the ground of their not having been individually made parties to the suit. But 
in many other decisions, (4) it has been held that the other coparceners are 
necessary parties to the suit and that their interests cannot in any way be affected 
by the result of the suit. In this connection, the undermentioned decisions of 


6 See ('88) 12 Bom 101 (103) (DB). 

7 ('23) 10 AIR 1923 Bom 411 (411): 47 Bom 
712 (DB). 

(•70) 14 Suth W R 448 (449) (DB). 

Note 12 

1 (‘85) 8 Mad 388 (393) (DB). 

(•98) 21 Mad 222 (225) (DB). 

(’99) 22 Mad 207 (208) (DB). (Following 
21 Mad 222.) 

t(’12) 35 Mad 685 (688, 691): 10 Ind Cas 
874 (878. 879) (DB). 

(■30) 17 AIR 1930 Mad 69 (71) (DB). 

(•20) 7 AIR 1920 Mad 814 (814) (DB). 

(Father manager not precluded from suing 
in his own name merely because he pur- 
ports to execute the document also as 
guardian of his minor sons.) 

2 (’17) 4 AIR 1917 Pat 104 (106) (DB). 

(’32) 19 AIR 1932 PAT (80) (85) : 10 Pat 
670 (DB). 

t(’17) 4 AIR 1917 Pat 352 (353) (DB). 
(’26) 13 AIR 1926 Pat 207 (208) :4 Pat 
723 (DB). 

(•23) 10 AIR 1923 Pat 290 (292) :2 Pat 
435 (DB). 

t('2l) 8 AIR 1921 Pat 377 (378) : 6 Pat L 
Jour 640 (DB)’. 

('22) 9 AIR 1922 Pat 252 (253): 6 Pat L 
Jour 650 (DB). 

(’20) 7 AIR 1920 Pat 251 (252) (DB). 
(■17) 4 AIR 1917 Pat 375 (377): 2 Pat L 
Jour 306 (DB) . 

(■17) 4 AIR 1917 Pat 674 (674). 
t(’36) 23 AIR 1936 Pat 3 (4. 5) (DB). 

(One of the legal representatives of 
Hindu mortgagee being minor — Minor 
forming joint family with major brothers 

Major brothers made parties — Minor is 

properly represented.) 

3 (’48) 35 AIR 1948 Nag 324 (326) : 

ILR (1948) Nag 393 (DB). Trimbak Raoji 
V. Lonkaran. (Suit for foreclosure against 
manager— Minor member not made party 
Manager can represent him— Decree is 
binding on him unless prejudice is sh^> 
tC44) 31 air 1944 Bom 35 (36) (DB). 

(But other members of the family can 


stop the sale in the manner provided by 
R. 5.) 

tC27) 14 AIR 1927 Oudh 27 (29, 30) :2 
Luck 288 (DB). 

(■10) 34 Bom 354 (358) (DB). 

(1900) 27 Cal 724 (743) (DB). (Per Chose, 


J.) 

(•12) 14 Ind Cas 333 (335) (DB) (Cal). 

•(’12) 34 All 549 (554, 555, 558): 15 Ind 
Cas 126 (129) (FB). 

(’12) 34 All 572 (575) : 15 Ind Cas 138 
(139) (FB). 

(’12) 15 Ind Cas 876 (877) (DB) (All). 
t(*13) 9 Nag LRI (7, 8) : 18 Ind Cas 848 

(852). 

(’13) 21 Ind Cas 192 (193) (DB) (All). 

(■15) 2 AtR 1915 Cal 432 (433) (DB). 

(’15) 2 AIR 1915 All 318 (319). 

(’24) 11 AIR 1924 Oudh 17 (19) (DB). 

(’98) 1 Oudh Cas 53 (58, 62) (DB). 

(’24) 11 AIR 1924 All 738 (739) (DB). 

(■24) 11 AIR 1924 All 908 (908) : 46 All 709 

t(’29) 16 AIR 1929 Bom 213 (214): 53 Bom. 
444 

(■10) 7 Ind Cas 902 ( 904. 905) (DB) (AU). 
(’ 17 ) 4 AIR 1917 Nag 105 (106). 

(’19) 50 Ind Cas 243 (247) (A G G C I )• 
•(’36) 23 ATR 1936 Sind 87 (89. 90): 30 

Sind L R 42 (DB). 
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) 8 Ipd Cas 633 (634) (Bom). 

) 1 AIR 1914 All 125 (126) (DB). 

) 1 AIR 1914 Cal 455 (456) : 41 Cal 727 

40 Cal 342 (350) : 17 Ind Cas 577 

14^Ind Cas 35 (37) (DB) (All) . 

28 Cal 517 (531) (SB). 


Herington, J.) 

(’06) 30 Bom 477 (486). 

(■08) 30 AU 256 (257) (DB). 

(■07) 29 AU 311 (315, 317) (DB). 
(■98) 24 AU 211 (213) (DB). 

(’95) 17 AU 537 (568) (FB). 

(’93) 15 AU 75 (83) (FB). 
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the Privy Council should be referred to.(5) In ‘Kishan Prasad’ v. ‘Har Narain(6), 
it was held that the manager of a joint Hindu family business effectively repre- 
sents the family in all litigation by or against the family in connection with 
the joint family business. In ‘Sheo Shankar’ v. ‘Jaddo Kunwar’,(7) the Privy 
Council observed as follows : 

“There seems to be no doubt upon the Indian decisions from which their 
Lordships see no reason to dissent) that there are occasions, including fore- 
closure actions when the managers of a joint Hindu family so effectively 
represent all other members of the family that the family as a whole is 


bound.” - . 

In ‘Ganpat LaV v. ‘Bindbasini Prashad,’(8) a minor coparcener sued for a 

declaration that his right to redeem a mortgage was unaffected by a sale under 

a decree passed against the manager without impleading him (the minor) as a 

party. Their Lordships rejected that claim holding that, after the purchase 

under his decree, the mortgagee was in the position of a purchaser and that 

unless the sale and the decree were attacked in a properly constituted suit, his 

possession could not be disturbed. In ‘Lingan Gowda’ v. ‘Basan Gowda. (9) the 

Privy Council held that S. 11, Explanation VI of the Civil Procedure Code was 

applicable to a joint Hindu family. In view of the foregoing decisions of the 

Privy Council, the Madras and Patna view must be accepted as correct. See 

also Note 61 on S. 11 of the A.I.R. Commentaries on the Code of Civil Procedure, 

4th (1944) Edn. Even granting that the son is a necessary party to a suit against 

the father, where he is impleaded as a legal representative of his father he 

cannot object to the decree in the executing Court, on the ground of the plaintiff s 

failure to implead him.(lO) Nor does the plaintiff mortgagee lose right to 

sue the son separately by his failure to join him in the suit against the father. (1 ) 

On the question whether in a suit by or against the manager of a ]omt 

Hindu family the manager should be ‘expressly’ and ‘specifically’ stated as suing 

or as being sued in his representative capacity as manager, there is a conflict 

of decisions, some cases holding that such express mention "f 

and others holding that it is.(13) The better view, it is submitted, is that the 
question whether a manager sues or is sued in a representative character, is a 
question of fact in each case and his specific description as manager is not 


not be legally necessary to implead the other coparceners 

yet, they would be ‘proper’ parties to such a 
coparceners to object, not on the ground 
App 122 (PC) and AIR 1935 Nag 14; 


essential. 

Although it may 

in a suit by or against a manager 
suit.(14) Further, the right of the other 

5 ('ll) 33 All 272 (278) : 38 Ind App 45 ; 9 
Ind Cas 739 (741) (PC). 

(•14) 1 AIR 1914 P C 136 (137) : 36 All 
383:41 Ind App 216 (PC). 

(’20) 7 AIR 1920 PCI (2. 3) : 47 Cal 924: 
47 Ind App 91 (PC). 

(•27) 14 AIR 1927 P C 56 (56. 57) : 51 Bom 
450 : 54 Ind App 122 (PC). 

6 t('ll) 33 All 272 (278) : 30 Ind App 45 ;9 
Ind Cas 739 (741) (PC). 

7 7C14) 1 AIR 1914 P C 136 (137) : 36 All 
383 : 4l Ind App 216 (PC). 

8 (’20) 7 AIR 1920 P C 1 (2. 3) : 47 Cal 924: 

47 Ind App 91 (PC). 

9 (’27) 14 AIR 1927 P C 56 (56. 57) : 51 Bom 
^ : 54 Ind App 122 (PC). 

10 ('99) 21 All 356 (367. 358) (DB). 

11 (’99) 21 All 301 (307) (DB). 

12 <*48) 38 AIR 1948 Nag 324 (327) : ILR (1948) 
Nag 393 (DB). .Trlmbak Raoji v. Lonka- 

AXR 1927 P. C. 56: 91 Bom 450 ; 54 Ind 


31 Nag LR 352 Rel on). 

(’30) 17 AIR 1930 Pat 293 (297) (DB). 

(’23) 10 AIR 1923 All 284 (284) (DB). 

(■12) 34 All 549 (571) : 15 Ind Cas 126 
(129) (FB). 

(■21) 8 Am 1921 Pat 377 (378) : 6 Pat L 
Jour 640 (DB). 

(’36) 23 Am 1936 Sind 87 (89. 90) ; 30 Sind 
LR 42 (DB). 

13 (’16) 3 Am 1916 Bom 278 (279); 40 Bom 
248 (DB). 

(’16) 3 Am 1916 Pat 310 (311) : 1 Pat L 
Jour 488 (DB). 

14 (’03) 25 All 162 (164) (DB). 

(’02) 24 All 459 (460) (DB). 
tCaO) 26 Am 1939 All 6 (7). 

(’37) 24 Am 1937 Nag 121 (122) : ILR 
(1937) Nag 366. (Suit on mortgage exe- 
cuted by lather of Joint family property - 
Son contending that mortgage Is 
without any legal necessity sho^** ^ 
Joined as propw party.) 


3TP 130. 
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of their non-joinder, but on the ground of the debt being not binding on them, 
or as being tainted with illegality or immorality, is not affected by proceedings 
to which they have not been parties. (15) But in a suit on a mortgage of joint 
family property where the ‘manager’ is not made a party, ‘all’ the other members 
are necessary parties. (16) Similarly, where the father is impleaded but he 
does not, or cannot, act in a representative character, the other members should 
be joined if their interests are sought to be affected.(17) 

To a suit against the members of a Mitakshara joint family for the 
enforcement of a mortgage, the mother is not a necessary party.(18) To a suit 
to enforce the mortgage of the share of one coparcener alone, the other co- 
parceners are not necessary parties. (19) Similarly, where the mortgage is not 
a ‘joint family transaction’ but one entered into by a member of the family in 
his ‘individual’ capacity, the other members are not necessary parties.(20) 


Where the parties are not governed by Hindu law, and the son, under the 
customary law, is entitled only to a reversionary interest for the protection of 
which he has the right to interfere to prevent unnecessary alienations of the 
property, the son’s interest is not suffiicent to entitle him to be made a party 
to a suit on the mortgage. (21) 

13. Assignee of mortgage. — In a suit for redemption of a mortgage against 
the assignee thereof, the original mortgagee is not a necessary party.(l) But 
in a suit to enforce the mortgage brought by the assignee of the mortgage, the 
original mortgagee is a necessary party where the mortgagor denies receipt of 
consideration. (2) 

14. .Receiver in insolvency. — Where the mortgagor becomes insolvent 
after the date of the mortgage, the mortgagee bringing a suit on his mortgage 
is bound to implead the Official Receiver or Official Assignee as a party there- 
to (1) The undermentioned cases (2) to the contrary are no longer good law in 
view of the decision of the Privy Council in Kala Chand v. Jagannath. (3) See 
also 0.22 R. 10, Note 10 of the A.I.R. commentaries on the Code of Civil pro- 
cedure, 4th (1944) Edition. 


15. Lessee.— A lessee who has been inducted on the land by the mort- 
gagor or by the mortgagee and whose interest will be affected by the result of 


does not disclose that he is lending joint 
family funds— He is entitled to sue with- 
out joining other coparceners.) 


15 tC03) 25 All 214 (223) (DB). 

(■10) 34 Bom 354 (357) (DB). 

(’98) 21 Mad 222 (225) (DB). 

(’39) 26 Am 1939 AU 6 (7). 

16 (’42) 29 Am 1942 Oudh 197 (198) : 17 

Luck 482. 

(’13) 21 Ind Cas 712 (713) (DB) (All). 

17 (’20) 7 Am 1920 Oudh 84 (86). 

(’14) 1 Am 1914 Nag 31 (31) : 10 Nag L R 
72. 

(’12) 17 Ind Cas 734 (735) (All). (Father 
in jail — Minor son not represented — Son 
not bound.) 

(•17) 4 AIR 1917 Mad 761 (763. 765) (DB). 
(Once the parties have become divided 
in interest the father cannot sue on 
behalf of his son.) 

{See also (’33) 20 Am 1933 Nag 44 (46) : 
29 Nag L R 77.] 

18 (’36) 23 Am 1936 P C 20 (24) : 63 Ind App 
33 : 63 Cal 691 (PC). 

19 (’13) 21 Ind Cas 689 ( 690) (Bom). 

20 (’02) 1902 Pun Re No. 15. p. 53 (56) (DB). 
(’04) 1 All L Jour 367 (368), (Mortgage 
of property which is not ancestral.) 

(’15) 2 Am 1915 Mad 387 (390) (DB) 
(Mortgage In favour of coparcener who 


[See also (’89) 13 Bom 51 (S3) (DB).] 

21 (’19) 6 Am 1919 Lah 40 (40) : 1919 Pun 
Re No. 125. 

O. 34 R. 1 N. 13 

1 (’26) 13 Am 1926 Sind 145 (147) : 20 Sind 
L R 277 

2 (’10) 7 Ind Cas 69 (69) (DB) (All). 

O. 34 R. 1 N. 14 

1 t(’27) 14 Am 1927 P C 108 (109): 54 Ind 
App 190 : 54 Cal 595 (P C). (Reversing 
AIR 1925 Cal 785). 

t(’35) 22 Am 1935 Lah 316 (318). 

(’02) 25 Mad 406 (423) (DB). 

(■35) 22 Am 1935 Cal 460 (462): 62 Cal 
483 (DB). 

2 (’27) 14 Am 1927 Mad 609 (610). (Decided 
before the decision In Am 1927 P C 108: 
54 Ind App 190 : 54 Cal 595 (PC).) 

(’30) 17 Am 1930 Lah 791 (792) (DB). 

(Which simply follows Am 1925 Cal 785 
which was reversed by the Privy Council.) 

3 (’27) 14 Am 1927 P C 108 (109) i 54 Ind 
App 190 : 54 Cal 595 (PC). 
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the suit is a necessary party to a suit relating to the mortgage. (1) But a person 
having merely a ‘raiyati’ interest in the land is not entitled to redeem a mort- 
gage or to be joined as a party to a suit on the mortgage. (2) 

16. Landlord. — Although the general rule is that a person claiming a 
paramount title is not a necessary party to a suit on the mortgage, yet in some 
cases, it may be convenient to join the landlord of the mortgagor as a party 
thereto. (1) (See Note 5.) Where the landlord is in possession of the mortgaged 
property not by virtue of a supreme title but by virtue of a title improperly 
and collusively obtained from the tenant under a decree for ejectment, he is a 
necessary party to the suit on the mortgage. (2) 

17. Kanomdar. — In an appeal by sub-tenants against a decree for 
redemption of a ‘kanom’ obtained by a ‘jenmi’, the ‘kanomdar’ is a necessary 
party. (1) Where a ‘melcharathdar’ along with the ‘jenmi’ obtains a decree 
for the redemption of a ‘kanom, and the ‘kanomdar appeals against the decree, 
claiming compensation for improvements, the ‘jenmi’ is a necessary party to 
the appeal.(2) 

18. Parties to Appeal. — ^The provisions of this rule apply also to 
appeals. (1) 

19. Effect of non-joinder.-— Under section 85 of the Transfer of Property 
Act, 1882, it was held that the word “must” in that section was imperative in 
character, and that, consequently the failure to join a person interested in the 
mortgaged property as a party to the suit was a defect fatal to the suit. (1) But 


O. 34 R. 1 N. 15 

1 (’45) 32 AIR 194S Pat 106 (107) : 23 

Pat 648 (DB) t Kamakshya Narain v. Ram- 
zan Ali.. A lessee from the mortgagor 
whether his lease Is binding on the mort- 
gagee or not, is a necessary party to the 
mortgage suit. 

(’26) 13 Am 1926 Bom 522 (523) (DB). 
(Lessees under mortgagee.) 

(’19) 6 Am 1919 Pat 325 (327). (Lease 
granted by mortgagee.) 

(’07) 29 All 679 (682). (Lessee under 
perpetual lease.) 

(’82) 8 Cal 79 (87) (DB). (Patnldar.) 

(’81) 6 Cal 317 (319) (DB). (Zarpesgidar). 
(•94) 21 Cal 116 (120) (DB). (Patnldar). 
(’26) 13 Am 1926 Nag 495 (498). (Lessee 
for a term of years.) 

(’80) 5 Cal L Rep 243 (250) (DB). (Moka- 


rarldar.) 

(’28) 15 Am 1928 Mad 1270 (1270) (DB). 
(’23) 10 Am 1923 Nag 273 (273): 19 Nag 
L R 18. (Permanent lessee.) 

(’27) 14 Am 1927 Pat 411 (411. 412) (DB). 
(Mokararldar.) 

[But see (’41) 28 Am 1941 Nag 72 (76) : 
ILR (1942) Nag 145 (DB) . (’Though lessee, 
or trespasser, (or even transferee) may 
be proper party, if his Interest accrues 
subsequent to the mortgage he Is not ne- 
cessary party to a suit on mortgage.) 

(’83) 9 Cal 643 (644) DB). (Holder of 
mourasl mokurari patta granted by mort- 
gagor not entitled to redeem and is not 
necessary party.)] 

2 COl) 8 Cal W N 83 (85) (DB). 

ZLr. b. 34 R. 1 N. 16 

,S’29) 18 AIR 1929 Pat 222 (227) ; 8 Pat 439 
.J (PB) , (Suit by mortgagee of non-transfe- 
^—jrabla holding— Landlord purchaser in rent 
made defendant— Right must be 
In the very suit.) 


(’18) 5 Am 1918 Cal 95 (96) (DB). (To a 
suit to enforce a mortgage of non-trans- 
ferable occupancy holding the landlord 
is a proper but not a necessary party.) 
(•30) 17 Am 1930 Nag 89 (90). (Suit on 
prior mortgage — Puisne mortgagee joined 
as defendant — Puisne mortgagee (malgu- 
zar) can contend that mortgagor could not 
validly mortgage without his consent.) 

2 (’12) 16 Ind Cas 703 (705) (DB) (Cal). 

O. 34 R. 1 N. 17 

1 t('02) 25 Mad 568 (571) (DB). 

2 (’ll) 9 Ind Cas 940 (940) (DB) (Mad). 

O. 34 R. 1 N. 18 

1 (’48) 35 Am 1943 Nag 56 (59) : ILR 

(1947) Nag 412 (DB). Madhaorao v. Efcna- 
thrao. 

(Appeal filed by one of mortgagors 
against preliminary decree— Non-joinder 
of other mortgagors— Appeal does not fail 
as it is possible to work out the right of 
the appellant in the absence of other 
mortgagors.) 

(’97) 7 Mad L Jour 266 (267) (DB). 

(’99) 9 Mad L Jour 49 (50) (DB). 

(’05) 2 Cal L Jour 202 (216). 

(’16) 3 Am 1916 Mad 828 (829) (DB). 
[But see (’27) 14 Am 1927 Cal 479 (480). 
(Redemption suit dismissed — One only of 
mortgagors appealing — Others are not 
necessary parties.) 1 

O. 34 R. 1 N. 19 

1 (’02) 26 Bom 433 (436) (DB). 

(’05) 27 All 517 (525) (DB), 

(’96) 18 AU 109 (112) (DB). 

(•91) 13 All 432 (465. 466) (FB). 

(■06) 29 Mad 84 (86) (DB). (Poln* 
doubted in this case.) .. . 

[See auo COD 1901 All W [ 

(DB). (Decree-holder canj^ ® ^ 
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the Court was, however, held to have power under S. 32 of the old Code (now 
O. 1 R. 10) to add the necessary parties. (2) As has been seen in Note 4, O. 34 
R. 1 now makes it clear that its provisions are “subject to the other provisions 
of the Code” including O. 1 R. 9, of the Civil Procedure Code, and hence the 
non- joinder of any person as a party to the suit is not a fatal defect; a decree 
can be passed so far as regards the parties ‘actually’ on the record are con- 
cerned, (3) unless the person omitted is a necessary party in the sense that, in 
his absence, no relief could be given at all even as regards the parties actually 


perty to sale subject to puisne mort- 
gagee’s right of redemption.) 

(•94) 16 All 478 (483) (FB).] 

2 (’92) 19 Cal 401 (411) (DB). 

(’85) 11 Cal 45 (51) (DB). 

(’98) 22 Bom 701 (707). 

(’86) 8 Bom 323 (336). 

(’03) 27 Bom 157 (161) (DB). 

(’04) 27 All 75 (78) (DB). 

(’01) 5 Cal W N 83 (85) (DB). (Review 
granted for the purpose of joining 
omitted persons.) 

(’71) 8 Bom HCROC 96 (101). (Court 
may add a necessary party even after a 
preliminary decree.) 

(’95) 18 Mad 33 (38) (DB). (Do.) 

(’93) 16 Mad 319 ( 320) (DB). (Do). 

(’05) 1 Nag L R 117 (121). (Do.) 

(’05) 1905 All W N 35 (36) (DB). (Prayer 
for amendment not to be refused even 
though a previous opportunity had been 
given and the case was nearing con- 
clusion.) 

(1900) 1900 All W N 20 (21) (DB). 

(’98) 20 All 188 (189) (DB). 

3 (’48) 35 AIR 1948 Nag 56 (59): ILR 

(1947) Nag 412 (DB). Madhaorao v. Ekna- 
thrao. 

(Appeal by one mortgagor against decree 
for foreclosure — All mortgagors not 
impleaded as parties — Appeal not fail 
for non joinder — act that in the absence 
of the other mortgagors It may not be 
permissible for appellant to ask for 
change of decree from one for fore- 
closure to one for sale has northing to 
do with competency of the appeal.) 

(’43) 30 AIR 1943 Oudh 218 (223) : 19 Luck 
183 (DB). 

(’42) 29 AIR 1942 Cal 226 ( 227) (DB). 

(’41) 28 AIR 1941 Nag 72 (75) :I L R 

(1942) Nag 145 (DB). (Mortgagee can sue 
on his mortgage without joining purch- 
aser of mortgagor’s right or trespasser 
whose title had not yet ripened.) 

('40) 27 AIR 1940 Oudh 235 (236) : 15 

Luck 399. 

t(’31) 18 AIR 1931 Pat 164 (167) : 10 Pat 
341. 

(’34) 21 AIR 1934 Oudh 220 (221) : 10 

Luck. 70 (DB). (Suit for redemption by 
one heir of mortgagor— Non-joinder of 

other heirs Is not fatal.) 

(’35) 22 AIR 1935 Rang 139 (141). 

(’25) 12 AIR 1925 Pat 59 (61) :3 Pat 829 
(DB). 


t('22) 9 AIR 1922 Pat 651 (652) :2 Pat 
175 (DB) . . 

(’22) 9 AIR 1922 Pat 450 (473) : 1 Pat 
509 (DB). 

(’25) 12 AIR 1925 Cal 152 (156) (DB). 

(’21) 8 AIR 1921 Cal 554 (555) (DB). 
tC29) 16 AIR 1929 All 941 (942) : 52 All 
134 (DB). 

(’27) 14 AIR 1927 All 290 (290). 

(’27) 14 AIR 1927 All 488 (488) (DB). 

(’24) 11 AIR 1924 All 928 ( 928). 

(’24) 11 AIR 1924 All 107 (108). 

(’19) 6 AIR 1919 Bom 135 (136) : 43 Bom 
575 (DB). 

(’13) 35 All 484 (486) : 21 Ind Cas 271 
(272) (DB). 

(’13) 35 All 247 (248) : 19 Ind Cas 614 
(614) (DB). 

(’31) 18 AIR 1931 All 235 (236) (DB). 

(One of joint mortgagors daying pending 
suit — No legal representative Impleaded — 
Abatement — ^Decree passed for sale of 
property of 'other mortgagors for pro- 
portinate amount.) 

(’12) 16 Ind Cas 674. (674) (DB) (All). 
(’12) 13 Ind Cas 38 (39) (DB) (All). 

(’04 ) 28 Bom 11 (17) (DB). 

(’23) 10 AIR 1923 Nag 234 (235). 

(’08) 35 Cal 519 (523) (FB). (When hi 

course of mortgage suit purchaser of 
portion of mortgaged property is made 
a party defendant after prescribed period 
of limitation, suit as against him is barred 
by limitation.) 

(09) 3 Ind Cas 291 (293) (DB) (Cal). 
(Decree is binding on parties thereto.) 
i(’32) 19 AIR 1932 Cal 34 (35, 36). (Some 
heirs of deceased mortgagee suing — 
Others consenting— Decree for former is 
correct.) 

(’33) 20 AIR 1933 Cal 325 (328) : 60 Cal 
87 : 36 Cal W N 1138 (1142, 1143) (DB). 
(One of the purchasers of the equity of 
redemption impleaded dying pending suit 

All legal representatives except one 

substituted after notice and without 
objection — Non-joinder of one is not fatal 
or material.) 

(’33) 20 AIR 1933 Lah 179 (182) : 14 Lah 
218. (Suit by mortgagees to set aside 
order of Collector for redemption under 
S. 12 of the Punjab Redemption of Mort- 
gages Act, n of 1913— Death of one and 
failure to implead his legal representa- 
tives— Each plaintiff has a well-defined 
and separate share — Suit does not abate 
in entirety— O. 34 R.l is inapplicable.) 
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on the record. (4) If the party on the record effectually represents others not 
joined, the decree will bind the interests of the latter also. (5) The Court has 
also ample powers under O. 1 R. 10, Civil Procedure Code, to add, in proper cases, 
any parties it considers necessary for the disposal of the suit. (6) In this con- 


t('37) 24 Am 1937 Pat 414 (416). (Suit 
for redemption — Non-joinder of some of 
the persons interested in equity of re- 
demption is not necessarily fatal to 
suit.) 

('39) 26 Am 1939 Pat 49 (51) : 18 Pat 141 
(DB) . (Mortgage suit — ^Failure to substi- 
tute legal representatives of deceased 
defendant — ^Decree can be passed as 
against others.) 

('39) 26 Am 1939 Cal 403 (407) : ILR 

(1939) 1 Cal 493 (DB). (One co-mort- 
gagor dying before Unal decree— >No 
legal representative brought on record — 
Decree is valid and can be enforced 
with respect to shares of the mortgagors 
on record.) 

('37) 24 Am 1937 Mad 136 (139). (Suit for 
redemption — ^Non-joinder of a person 
Interested in the equity of redemption.) 
('35) 22 Am 1935 Rang 315 (315) (DB). 
t('36) 23 Am 1936 All 512 (514). 

[See (*37) 24 Am 1937 All 646 (647) : ILR 
(1937) All 723 (DB). (Suit for possession 
against mortgagor on basis of usufruct- 
uary mortgage, by one co-mortgagee 
alone — Non-joinder of other co-mortgagee 
is not fatal defect — Decree for possession 
of his share can be passed.) ] 

[See also ('08) 12 Cal W N 911 (913. 914) 
(DB).] 

(But see ('16) 3 Am 1916 Pat 310 (311) : 1 
Pat L Jour 468 (DB). (Order 1 R. 9 is 
subject to O. 34 Rule 1.)] 

4 ('48) 35 Am 1948 Bom 211 (216. 219) : 

ILR (1948) Bom 158 (FB). Adiueppa v. 
Rachappa. 

' (Simple mortgage In favour of joint 
mortgagees — Subsequent partition among 
mortgagees — Suit by one of them for re- 
covery of mortgage debt without joining 
his CO mortgagees as parties — Co-mort- 
gagees added as defendants after expiry 
of limitation— Whole suit falls— Am 1932 
Cal 34 and Am 1929 All 941: 52 All 134 
dissented from.) 

(’48) 52 Cal W N 530 (531) (DB). 

(Decca) Ranfit Kumar v. Kalamjan Bibi 
(Foreclosure suit — One of mortgagors 
d 3 dng pending even after objection was 
taken — ^Defect held fatal.) (Dacca). 

('46) Am 1946 Pat 225 ( 228) : 222 Ind 
Cas 439 (DB). Ramcharitar Sao v. Bataan 
Prasad. 

(Suit for redemption by mortgagor 
^Purchaser of part of mortgagor pro- 
perty not Inpleaded — Suit cannot pro- 
ceed.) 

('43) 30 Am 1943 Oudh 164 (168) : 18 

Luck 601 (DB). (But a mortgage suit is 
not liable to be dismissed if a puisne 
mortgagee is not Impleaded as a party 
^ '‘ ii he is not a necessary party.) 

» Am 1942 Oudh 197 (198) : 17 

Luck 482. (Suit to enforce mortga^ of 


joint family property against one of the 
heirs of mortgagor, such heir not being 
the manager — Other heirs impleaded after 
period of limitation — ^The whole suit must 
be dismissed.) 

('41) 28 Am 1941 Nag 5 (8) : ILR (1941) 
Nag 615 (DB) . (Suit for mortgage money 
— ^Non-joinder of all co-mortgagees — Suit 
must be dismissed in its entirety.) 

(’27) 14 Am 1927 All 290 (290). 

(’33) 20 Am 1933 Cal 621 (622) : 60 Cal 
777 (DB). 

(’18) 5 Am 1918 Pat 154 (154, 155). (With- 
drawal of suit against a necessary party 
— Suit should be dismissed.) 

(’16) 3 Am 1916 Mad 828 (829) (DB). 
(’14) 1 Am 1914 All 109 (111). (In re- 
demption suit all the mortgagees or their 
representatives are necessary parties,) 
t('37 ) 24 Am 1937 Rang 220 (223, 224) : 
1937 Rang L R 13 (DB). 

(’35) 22 Am 1935 Sind 131 (133) (DB). 
(Property sold in execution of decree and 
decree-holder paid amount — Suit by 
another person claiming relief on his 
alleged equitable mortgage — Auction-pur- 
chaser not impleaded — Suit is not maint- 
ainable.) 

(’39) 26 Am 1939 All 688 (689) (DB). 

(Mortgage by a member of joint Hindu 
family — Suit against his widow without 
impleading other sole surviving member 
is not maintainable.) 

(’34) 21 Am 1934 Pesh 38 (40) (DB) . 

(Suit for sale on mortgage — Alienee of 
whole interest of mortgagor in property 
made party after the period of limita- 
tion — Suit must wholly fail.) 

[See (’06) 30 Bom 156 (161) (DB). 

(Necessary parties defendants are those 
without whom no decree at all can be 
rendered.)] 

5 ('43) 30 Am 1943 Oudh 218 (222) 19 Luck 
183 (DB). (Estate properly represented — 
Suit directed against estate — No personal 
relief sought — Suit can be decreed against 
estate though some heirs are not joined.) 
(’25) 12 Am 1925 Cal 94 (95) (DB). 

(*27) 14 Am 1927 Mad 1071 (1072). 

6 (’29) 16 Am 1929 All 941 (942) : 52 All 134 
(DB). 

(’21) 8 AIR 1921 Bom 152 (154) : 45 Bom 
1009 (DB). 

(’ll) 10 Ind Cas 776 (778) (DB) (Low 
Bur) . (Defect may be remedied even in 
appeal.) 

(’36) 40 Cal W N 1173 (1174). (Court can 
add a necessary party even after Anal 
decree In mortgage suit — See however A. 
I.R. Civil Procedure Code Note 32 on O. 1 
R. 10 in this connexion.) 

('36) 23 Am 1936 Pat 153 (154) (DB). _ 
[See ('41) 28 Am 1941 Nag 5 (8) : 

(1941) Nag 615 (DB). (Mortgagee 
to Implead co-mortgagees aa pa^' 
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nexion reference may also be made to S. 99 of the Civil Procedure Code which 
lays down that a misjoinder (which includes non-joinder) is not, in itself, a 

ground for reversing or varying a decree. (7) 

Where in a mortgage suit, some of the persons interested in the equity 
of redemption have not been impleaded, under the principles discussed above, 
the entire suit need not be dismissed but may be decreed so far as the shares 
of the persons actually on the record are concerned. But is the mortgagee 
entitled to a decree for the entire mortgage amount or only to an amount which 
is proportionate to the shares of the parties actually on the record? On this 
question, there is a conflict of decisions. The Patna High Court (8) and the 
Calcutta High Court in the undermentioned decision (9) have held that the 
mortgagee is entitled to a decree for the entire mortgage amount though the 
Calcutta High Court held a contrary view in other decisions. (10) It is submit- 
ted that the former view is correct in principle as the mortgagee is entitled to 
realize his dues from any portion of the mortgaged property. 

But, although, the non-joinder of persons who ought to have been joined 
as parties under this rule is not fatal to the suit, the result of this cannot in any 
way affect’ the rights and liabilities of such persons. (11) Simple as this propo- 
sition is, its application to the complicated facts arising in mortgage suits has 
been the subject of a great diversity of judicial opinions. In order to appreciate 
the various views properly, it is necessary to remember the following import- 
ant principles: 

( 1 ) Where an owner C mortgages his property to A by way of a ‘simple 
mortgage, the mortgagee gets nothing more than a right to obtain 


after objection by other side — Court can- 
not join them as parties — In appeal mort- 
gagee offering to join — Held, offer came 
too late.)] 

7 ('26) 13 Am 1926 Cal 416 (417) (DB). 

(When the merits of the case have been 
affected by the non-joinder, S.99 cannot 
be invoked to cure the defect.) 

8 ('39) 26 AIR 1939 Pat 49 (51) : 16 Pat 141 
(DB). 

9 ('39) 26 AIR 1939 Cal 403 (407) : ILR 
(1939) 1 Cal 493 (DB). 

10 (’42) 29 AIR 1942 Cal 226 (227). 

(’35) 22 Am 1935 Cal 666 (670) (DB). 

(Mortgagee having notice of sale of por- 
tion of equity of redemption but not 
impleading purchaser in suit on mortgage 
— There should be proportionate abatment 
of mortgage money.) 

11 (’48) 35 Am 1948 Mad 105 (110, 111) (DB). 
Sooryanarayanrao v. Samp Chand Rajaji. 
(The necessary corollary and conse- 
quence of this principle is that if the 
rights of parties who were not imp- 
leaded remain unimpaired, the rights of 
the person who failed to implead them 
should remain unimpaired too. First suit 
on prior mortgage without impleading 
puisne mortgagee withdrawn under (P C 
O 23 R 1 — Second suit on prior mortgage 
impleading puisne mortgagee not barred.) 
(■45) 32 Am 1945 Pat 106 (108) : 23 Pat 
648 (DB). Kamakshya Narain v. Ramzan 
AH 

(Lessee from mortgagor though neces- 
sary party nor impleaded in suit on 
mortgage — Lessee’s right to redeem is not 
affected by leave passed in much suit or 
sale in execution thereof.) . 

('42) 29 Am 1942 Cal 394 (401) (DB). 


(Mortgage executed by receiver — Suit on 
— Owner of property not impleaded in 
suit is not bound by decree in suit.) 

(’41) 28 Am 1941 Nag 72 (75) : ILR (1942) 
Nag 145 (DB). 

(’40) 27 Am 1940 Mad 646 (647). 

(’40) 27 Am 1940 Sind 195 (197). 

(•18) 5 Am 1918 P C 34 (35) : 40 AU 407 : 
45 Ind App 130 (PC). 

(’34) 21 Am 1934 Pat 648 (650) : 13 Pat 
364 (DB). (Subsequent mortgagee not 

impleaded— His right to redeem is not 
lost.) 

(’70) 14 Moo Ind App 144 (149) (PC). 

(Mortgagor’s assignee not bound by 
decree to which he was not party.) 

(•87) 9 All 125 (128. 129) (DB). 

t(’88) 10 All 520 (523) (DB). (Following 

9 AU 125.) 

(■97) 19 All 379 (381) (FB). 

(’01) 23 All 25 (31) (DB). 
t('03) 25 AU 446 (453) (DB). 

(■06) 28 All 279 (280) (DB). 

(•06) 1906 AU W N 285n (286n.) 

(•04) 1 All L Jour 207 (208) (DB). 

•(’91) 18 Cal 164 (179) : 17 Ind App 201 
(PC). 

(•94) 21 Cal 70 (79) : 20 Ind App 165 (PC), 
tcio) 37 Cal 239 (250) : 37 Ind App 19 
(PC). (Right to question priority, etc., 
not affected.) 

(1900) 4 Cal W N 507 (508) (DB). 

(•84) 1884 All W N 136 (136) (DB). 

(’97) 20 Mad 82 (83) (DB). 

(’02) 25 Mad 406 (422) (DB). 

(•03) 26 Mad 332 ( 333) (DB). (Pul^e 

mortgagee not impleaded in suit on prior 
mortgage cannot apply to set aside exe- 
cution sale under 0,21R. 89 because his 
rights are not affected by sale.) 
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from the Court an order that the property be sold for the recovery 
of the debt. The morgagor, retains in himself: 

(a) a right to redeem the mortgage, and 

(b) a right to the physical possession and enjoyment of the mort- 
gaged property. (12) 

(2) Where the mortgage is a usufructuary one, A will get a right to be 
in possession of the property until his debt is discharged, and C 
will retain only the right to redeem. 

<3) Where C, the mortgagor, sells his interest in the property to D, 
then, if the mortgage is a simple one, D gets C’s rights, Viz., the 
right to redeem and right to possession of the mortgaged property; 
if the mortgage is a usufructuary one, he will get only the right to 
redeem the mortgage.(13) 

(4) Where C, after creating a mortgage in favour of A, creates a further 
mortgage in favour of B, then, 

(1) if the mortgage is a simple one, 

(i) B will get — 

(a) a right to redeem the prior mortgage, and 

(b) a right to obtain from the Court an order that the property 
be sold subject to the prior mortgage, for the recovery of his 


debt. , , , 

(ii) C will retain the right to redeem both the mortgages plus 

the right to possession (2) if the mortgage is a usufructuary one, 
B will be entitled to a right to redeem the prior mortgage and 
a right to the possession of the property; and C will be entitled 
only to a right to redeem both the mortgages. 

(5) Where C makes several mortgages successively in favour of differ- 
ent persons, the later mortgagee is entitled to redeem the earlier 
one, but the earlier ones cannot redeem the later ones, according 
to the maxim “redeem up and foreclose down. “(14) 


('03) 26 Mad 484 (485) (DB). 

(’08) 31 Mad 258 ( 260). 

(’31) 18 Am 1931 Oudh 358 (362) : 6 Luck 
715 (DB). (Foreclosure decree against 

Ule-estate-holder — Remainderman not 
impleaded — Decree does not bind him.) 

( ’28) 13 AIR 1926 Pat 337 (338) : 5 Pat 513 
(DB). 

(’29) 16 AIR 1929 Pat 94 ( 95) (DB). 

(■28) 15 Am 1928 Rang 127 (127) :6 Rnag 
122 

(’09) 2 Ind Cas 662 (667) (DB) (Cal). 

•(’il) 9 Ind Cas 513 (515. 517) (DB) 

(Mad.) 

(’ll) 10 Ind Cas 422 (423) (DB) (All), 
(’ll) 12 Ind Cas 165 (157, 158) (DB) 

(Cal). 

(’12) 1 Upp Bur Rul 92 : 13 Ind Cas 874 
(875, 876). (Uiilmpleaded person is entitl- 
ed to declaration that his rights are not 
affected by decree.) 

(’12) 39 Cal 527 (639) : 39 Ind App 68 : 14 

Ind Cas 496 ( 504) (PC). 

(■12) 39 Cal 925 ( 930) : 14 Ind Cas 299 

(300) (DB). 

(’14) 1 Am 1914 Bom 268 (289) : 38 Bum 

24 :21 Ind Cas 39 (41). 

(’14) 7 Low Bur Rul 135 (137) : 25 Ind Cas 

931 (932). 

(’16) 3 Am 1916 Oudh 151 (152). 
tC18) 5 Am 1918 Mad 103 (106) : 41 Mad 
612 (DB). (Puisne mortgagee is entitled 
to account*of the proffts of the property.) 


(•18) 5 AIR 1918 Cal 80 (82) (DB). 

(•36) 23 AIR 1936 All 512 (514). 

tC36) 23 AIR 1936 Mad 70 (74) : 59 Mad 

312 (DB). 

(•39) 26 Am 1939 Pesh 34 (37). (DB). 

(•36 ) 23 AIR 1936 Nag 128 (129) : ILR 

(1936) Nag 9. 

(•36) 23 AIR 1936 Sind 87 (89) : 30 Sind 
L R 42 (DB). (Failure to join every per- 
son interested in equity of redemption 
does not discharge them of their liability 
to pay the mortgage debt.) 

[See (*35) 22 Am 1935 Cal 131 (134) : 61 
Cal 1056 (DB). (Mortgage by father and 
son— In partition suit mother allotted a 
share— Suit by mortgagee without imp- 
leading her — Her right of redemption is 
not lost.) 1 

.[See also (’38) 25 AIR 1938 Cal 471 (474) 
(DB). (Charge on decree — Attachment of 
such decree — attaching decree-holder is 
proper party to suit to enforce charge on 

decree Failure to implead him — Decree in 

suit cannot affect his rights.)] 

[But see (’66) 8 All 324 (329) (DB). 

(Obsolete law.)] 

12 ('18) 5 Am 1918 Sind 26 (27) : 12 Sind L 
R 1 (DB). 

(*38) 25 Am 1938 Cal 524 (525) (DB). 

13 (’18) 5 Am 1918 Sind 28 ( 27) : 12 Sind L 
R 1 (DB). 

14 See Section 94 of the Amended Transfer 
of Property Act. 
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The various classes of cases illustrating the application of the above princi- 
ples can now be considered — 

(i) C executes a simple mortgage in favour of A and then sells his inter- 
ests in the mortgaged property to D. A files a suit on his mortgage against C 
without impleading D, and, in execution of the decree obtained therein, purch- 
ases the property himself. Being obstructed by D in the possession proceedings 
A sues D for possession. Is the suit maintainable? No. (15) The reason is that 
D, not having been made a party in A’s suit on the mortgage, is not affected in 
any way by the decree and execution proceedings in such suit, and his right to 
possession cannot be disturbed. On the same principle, if D is dispossessed by 
A in execution, he can, in a suit by him against A, recover back possession un- 
conditionally. (16) There is no difference in principle, in this respect, even if 
D is a purchaser of C’s interest in execution of a money decree against him, 
instead of under a private transfer. (17) The remedy of A in such cases would 


be to file a fresh suit on his mortgage 

15 {'48) 83 Cal L Jour 200 (202) Mfr 

Mahomed Hossain v. Meerza Mahomed. 
(Mortgage suit Purchaser of equity of 
redemption not impleaded as such but 
impleaded as proform dependant owning 
a portion of mortgagee's interest — Mort- 
gage decree passed — Suit for possession 
by mortgage against purchaser of equity 
of redemption is not maintainable — ^He 
can however be allowed to convert it 
into a suit on mortgage provided it is 
still within limitation.] 

('44) 31 Am 1944 Nag 57 (59) : ILR 

(1943) Nag 796. 

('41) 28 Am 1941 Cal 613 (618) :1LR 

(1941) 2 Cal 209 (DB). 

('97) 19 All 541 (542) (FB). 

(’23) 10 AIR 1923 Cal 274 (277) : 49 Cal 
1048 (DB). 

t(’29) 16 Am 1929 Cal 233 (236). (Suit 
was also barred by limitation in this 
case.) 

•(’31) 18 Am 1931 Mad 542 (547) (DB.) 

('27) 14 Am 1927 Pat 411 (411. 412) (DB). 
(’16) 3 Am 1916 Low Bur 99 (99). 

(’21) 8 AIR 1921 Low Bur 61 (63): 11 Low 
Bur Rul 119 (DB). 

(’26) 13 AIR 1926 Rang 183 (184) :4 Rang 
96 (DB). 

(’26) 13 AIR 1926 Nag 495 (495). (Lessee 
not made party.) 

(’29) 16 Am 1929 Nag 246 (250) : 25 Nag 
LR 19. 

(’23) 10 Am 1923 Nag 273 (274) : 19 Nag 
LR 18. (Transfer by way of lease.) 

(’25) 12 Am 1925 Sind 193 (195) : 17 Sind 
LR 281 (DB). (Vendee of equity of re- 
demption not bound by mortgage decree 
to which he was not party.) 

(■38) 25 Am 1938 Cal 524 (525) (DB). 

(Permanent lessee not made a party can- 
not be evicted auction-purchaser under 
prior mortgagee’s decree.) 

16 (’44) 31 Am 1944 Nag 57 (59) :ILR 

(1943) Nag 796. (Mortgagee cannot insist 
that purchaser’s decree should be condi- 
tional on his being paid off.) 

•(’44) 31 Am 1944 Pat 119 (128) : 22 Pat 
761 (DB). (A executing a mortgage in 
favour of B in respect of certain property 
—Title of C declared by Court in respect 
of portion of property mortgaged by A — 


against D. (18) He cannot, however, 

B suing on mortgage without impleading 
C and obtaining decree — ^Property pur- 
chased by B himself and C dispossessed — 
Suit for possession by C — ^Held suit was 
maintainable.) 

(16) 3 Am 1916 Pat 401 (402, 403). 

(’18) 5 Am 1918 Oudh 184 (185): 21 Oudh 
Cas 70. [See also (’82) 4 Mad 213 (216) 
(DB). (Puisne mortgagee in possession — 
Prior mortgagee who had obtained money 
decree, purchasing the property in execu- 
tion, depriving puisne mortgagee of his 
possession — Latter can sue prior mortgagee 
for possession.)) 

17 (*44) 31 Am 1944 Nag 57 (59) :ILR 

(1943) Nag 796. (Mortgagee foreclosing 
behind back of execution purchaser.) 

(’27) 14 Am 1927 All 611 (612) : 49 AU 923 
(DB). 

(’22) 9 Am 1922 Bom 334 (335) (DB). 
t(’14) 1 Am 1914 AU 116 (116). 

(’23) 10 Am 1923 Cal 274 (275) : 49 Cal 
1048 (DB). 

t(’32) 19 Am 1932 Cal 561 (562) (DB). 

18 (’49) 36 Am 1949 Ajmer 52 (53, 54) : 1949 
A. M. L. J. 23 Kishan Lai v. Gauri 
Shankar. 

•(’44) 31 Am 1944 Pat 119 (128): 22 Pat 
761 (DB). (The remedy of auction-pur- 
chaser, be he mortgagee decree-holder 
himself or a third person, is no more than 
to bring a suit for sale because the rights 
as mortgagee only are affected and such 
rights wiU remain In him if he is mort- 
gagee auction-purchaser and if a third 
person, he be considered as assignee of 
mortgagee.) 

(•41) 28 Am 1941 Cal 613 (618) :ILR 

(1941) 2 Cal 209 (DB). 

•(’31) 18 Am 1931 Mad 542 (549) (DB). 
(’30) 17 Am 1930 Rang 175 (176). 

(’07) 30 Mad 500 (502) (DB). 

(’27) 14 Am 1927 Pat 411 (411, 412) (DB). 
(’23) 10 Am 1923 Nag 273 (274) : 19 Nag 
L R 18. (Transferee a lessee.) 

(’26) 13 Am 1926 Rang 183 (184) :4 Rang 
96 (DB) . 

(’29) 16 Am 1929 Nag 246 (250) : 25 Nag 
LR 19. 

(’44) 31 Am 1944 Nag 57 (59) : ILR 

(1943) Nag 796. (AJR 1929 Nag 246 : 25 
Nag LR 19, Rel- on.) 
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bring a fresh suit where his claim on the original mortgage is barred by limita- 
tion. (19) 

It was, however, held in the undermentioned cases (20) that the result 
of not impleading D or other person entitled to be in possession would be to 
make the decree so obtained ineffectual only against the right of ‘redemption’ 
vested in such persons, .so that A would be entitled to possession against them 
subject to their right of redemption. It is submitted that this view is not cor- 
rect. D has got not only a right of redemption but a ‘right to the possession’ of the 
property as well. A decree to which he was not a party cannot effect him even 
in respect of the latter right. But this principle will not apply in the case of 
an English mortgage as under such a mortgage the ‘mortgagee’ is entitled to 
possession and this right will pass to the purchaser under the mortgage decree 
and prevail over the right of a person who has acquired an interest in the mort- 
gaged property ‘after’ the creation of the mortgage and thus has obtained no 
right to possession in virtue of such interest. (21) 

(ii) The principles stated in class (i) will equally apply to cases where 
D, instead of being a purchaser of C’s interest, is a usufructuary mortgagee in 

possession. (22) . , , 

(iia) The above principles will apply also where D is a person who be- 
comes entitled to the equity of redemption by adverse possession (22a). 

(iib) But where the acquisition of title by D whether by transfer or by 
adverse possession takes place pending a suit on the mortgage in A s avour 
the doctrine of ‘lis pendens’ will apply and D will be bound by the decree in 
the suit although he is not joined as a party to it (22 b) 

(’ll) 10 Ind Cas 137 (138) (Cal). 

('ll) 11 Ind Cas 74 (75) (DB) (Cal). 

(’24) 11 Am 1924 Mad 650 (655) : 47 Mad 
551 (DB). 

('23) 10 Am 1923 All 232 (232) (DB). 

(01) 5 Cal W N 423 (425 426) (DB). 

(’31) 18 Am 1931 Lah 438 (438) (DB). 

.[See also ('35) 22 Am 1935 Rang 139 
(141). (Puisne mortgagee not joined in 
suit on prior mortgage— Fresh suit against 
puisne mortgagee Is not barred.) ) 

19 (’42) 29 Air 1942 Bom 146 (146, 148) 

(DB). 

(’22) 9 Am 1922 Bom 334 ( 335) (DB). 
t(’85) 12 Cal 614 (620) (DB). 

(’31) 18 Am 1931 Mad 542 (549). 

(’28) 15 Am 1928 Rang 189 (190) : 6 Rang 

297 (DB). 

(’38) 25 Am 1938 Cal 524 (525). 

20 (’41) 28 Am 1941 Nag 72 (75) :ILR 

(1042) Nag 145 (DB). 

(’04) 26 AU 464 (467) (DB). 

(’32) 19 Am 1932 All 356 (358) (DB). 

(’01) 16 Bom 488 (491) (DB). 

(•13) 18 Ind Cas 457 (459) (DB) (Cal). 

(•27) 14 Am 1927 Cal 259 (260) (DB). 

(Where It was held that dispossessed 
purchaser can only redeem and cannot 
sue for possession.) 

(■16) 3 Am 1916 Cal 771 (771) (DB). 

(Do.) 

(’21) 8 Am 1921 Cal 157 (158) (DB). 

(Do.) 

(’24) U Am 1924 Pat 452 (453) : 3 Pat 114 

(’98) 6 Cal Ii Jour 612 (616) (DB). 

.. tW 17 Mad 17 (20) (DB). (Puisne mort- 

v tfigMr In poss essi on.) 

(•91) 13 AU 315 (310) (DB). (Subsequent 


usufructuary mortgagee in possession.) 

('86) 10 Bom 224 (226) (DB) (Do.) 

(’02) 7 Cal W N 11 (19. 20) (DB). (Case 
of puisne mortgagee who had purchased 
in execution of his decree.) 

(’01) 23 AU 1 (3) (DB). 

(’36) 23 AIR 1936 Mad 70 (77) : 59 Mad 

312 (DB). 

(See (’98) 21 Mad 64 (66) (DB). (Where 
defendant was willing to redeem.)! 

21 (’40) 27 Am 1940 Sind 195 (197. 198). 

22 (’30) 17 Am 1930 All 355 (357) : 52 All 
471 (DB) . (Prior and subsequent mort- 
gagees— Suit on prior mortgage without 
impleading subsequent usufructuary 
mortgagee— Property purchased by prior 
mortgagee in execution of his decree 
Subsequent mortgagee held entitled to 
possession on payment of prior mortgage 
decree.) 

(’ll) 9 Ind Cas 513 (515) (SB) (Mad). 
(Overruling 26 Mad 537.) 

(■87) 1887 All W N 125 (125). (A cannot 
sue to recover possession from puisne 
usufructuary mortgagee.) 

(’94) 21 Cal 116 (120) (DB). 

t(’16) 3 Am 1916 Oudh 74 (76) : 18 Oudh 

Cas 347 (DB). 

(’15) 2 Am 1915 Low Bur 49 (50, 51) : 8 
Low Bur Rul 266. (Puisne mortgagee 
entitled to sue for confirmation of posses- 
sion.) 

22 (a) (’48) 35 Am. 1948 Nag 07 (99): ILR 
(1947) Nag 719 SoJehubai v. Eknath. 

22 (b) (’48) 35 Am 1948 Nag 97 (99) : ILR 
(1947) Nag 719 SoJehttbai v. Efcnafh. 

It Is submitted that S. 52 does not apply 
to transfers by operation of law — See 
S. 52 N 30] 
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(iii) C executes simple mortgages first in favout of A and then in favour 
of B. B sues on his mortgage without impleading A and, in execution of the 
decree obtained therein, purchases the property in court-auction and enters 
into possession. ‘Thereafter’ A sues on his mortgage without impleading B and 
purchases the same property in execution of his decree. It will be seen that, at 
the time of the suit by A the right to redeem and the right to possession of the 
property, being already vested in B, cannot be affected by A’s suit to which he 
was not a party. It follows that A cannot maintain a suit for ‘possession’ against 
B (23) or a suit for ‘possession subject to redemption’ by B. (24) He can, how- 
ever, bring a fresh suit for sale on his mortgage against B, provided of course, 
that on the date of such suit, the claim on the morthgage is not barred by 
limitation. (25) 


(iv) C executes simple mortgages first in favour of A and then in favour 
of B. A obtains a decree upon his mortgage without impleading B and in execu- 
tion thereof purchases the property himself and obtains possession. B ‘there- 
after’ files a suit on his mortgage, purchases the same property in execution of 
his decree and then sues A for ‘possession’. Does the suit lie? No. (26) The 
reason is that at the time of B’s suit on the mortgage the right to redeem and 
the right to possession having both already vested in A, the latter cannot be 


affected by anything done in B’s suit. 

23 (’95) 18 Mad 500 (502) (DB). (The puisne 
mortgagee can obtain declaration of his 
right to possession and injunction rest- 
raining the prior mortgagee from inter- 
fering with such possession.) 

t(’99) 21 All 235 (237. 238) (FB). 

tC18) 5 AIR 1918 Sind 26 (28): 12 Sind 

LR 1 (DB). 

(■03) 26 Mad 484 (485) (DB). (Not 

entitled to possession without paying off 
subsequent mortgagee.) 

(’16) 3 AIR 1916 Nag 120 (121) : 13 Nag 
LR 69. 

(’35) 22 AIR 1935 Cal 139 (141) : 62 Cal 75 
(DB). (In this case the same principle 
was applied to a suit by the prior mort- 
gagee against a stranger purchaser in 
execution of the decree on the puisne 
mortgage.) 

(’38) 25 AIR 1938 Cal 634 (636) (DB). 

(Though the puisne mortgagee’s suit in 
this case was instituted after the suit by 
the prior mortgagee, a decree was 
obtained in the puisne mortgagee's suit 
and possession obtained by the puisne 
mortgagee before the decree in the prior 
mortgagee’s suit.) 

24 (’99) 21 All 235 (237, 238) (FB). 

(’23) 10 A 1923 A 449 (449) : 45 A 189 (DB). 
(’35) 22 AIR 1935 Cal 139 (141) ; 62 Cal 75 
(DB). 

(’38) 25 AIR 1938 Cal 634 (636) (DB). (In 
this case, the prior mortgagee sued first 
and the puisne mortgagee sued after- 
wards but the decree in the latter suit 
and the execution proceedings therein 
were before the decree in the suit of the 
prior mortgagee.) 

[See also (’32) 19 AIR 1932 Cal S61 (562) 
(DB).l 

[But see (’13) 20 Ind Cas 184 (185) (DB) 
(AH). (Decree must be for possession, 
subject to redemption by B — Submitted 
wrong on principle.)] 

25 (’95) 18 Mad 500 (502) (DB). 


B has, however, two remedies open to 

(’10) 32 All 119 (124) ; 5 Ind Cas 451 (452) 
(DB). 

(’12) 39 Cal 527 (558) : 39 Ind App Q8 : 14 
Ind Cas 496 (504) (PC). 

*(’26) 13 AIR 1926 All 480 (483, 489) 

(DB). (Remedy on original mortgage 
barred — Therefore not entitled to any re- 
medy.) 

(’35) 22 AIR 1935 Rang 139 (141). 

(’35) 22 AIR 1935 Cal 139 (141) : 62 Cal 75 
(DB). 

[See also (’12) 16 Ind Cas 779 (779) (DB) 
(Mad). (Sale under puisne mortgage — 
Then private purchase by prior mortgagee 
in satisfaction of his mortgage — His pur- 
chase not entitled to priority — ^He can. 
however, sue for sale on his prior 
mortgage.)] 

[But see (’20) 7 AIR 1920 Mad 1026 (1029) 
(DB) . (Subsequent mortgagee not imp- 
leaded — Fresh suit on mortgage against 
him not maintainable, security having 
merged in decree — Obiter.)] 

26 (’23) 10 AIR 1923 Nag 225 (226). 

(■37) 24 AIR 1937 Oudh 478 (480) (DB). 
(Prior mortgagee foreclosing his mort- 
gage without impleading subsequent 
mortgagee — Subsequent mortgagee 
obtaining decree for sale impleading 
prior mortgagee as party and purchasing 
it himself — Subsequent mortgagee cannot 
get possession.) 

ISee (’34) 21 ADR 1934 All 73 (75) (DB). 
(But if A is impleaded in B’s suit, A’s 
remedy is to avail of Rules 12 and 13 of 
this Order or to redeem B. If not the 
only other remedy of A is to sue again on 
his mortgage if within time.)] 

[See also (’37) 24 AIR 1937 Oudh 33 (34) : 
12 Luck 690 (DB). (The prior mortgagee 
suing for possession on dispossession by 
puisne mortgagee in execution of his 
dscree — Prior mortgagee can recover pos- 
session subject to redemption by puisne 
mortgagee.)] 
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him, viz., (a) to redeem A (27) and (b) to sue A for sale on the subsequent 
mortgage subject to the prior mortgage. (28) If B adopts the former remedy 
and redeems A, the latter, in his turn, as owner of the equity of redemption, 
can redeem B. (29) Both these rights can, however, be adjusted on equitable 
grounds in the same suit. (30) If B adopts the latter remedy, A can, in equity, 
claim that B should redeem the prior mortgage rights vested in him before 
disturbing his possession. (31) In other words, A can set up his prior 
gage as a ‘shield’ against the claim of B. (32) This right of A is a weapon of de- 
fence’ and not of attack (33) and can be set up notwithstanding the fact that 
the claim on the mortgage itself is barred by limitation. (34) 


27 (’40) 27 AIR 1940 Sind 251 (254) : ILR 

(1940) Kar 447 (DB), (His right is not 

lost if he had filed unsuccessful application 
under O. 21 R. 89 to set aside the sale held 
in execution of prior mortgagee’s decree 
to which he was not a party.) 

(’23) 10 AIR 1923 Nag 225 (226). 

(’24)‘ 11 AIR 1924 Nag 198 (199). (B has 
the first right to redeem and not A to 
redeem him.) 

(’21) 8 AIR 1921 All 339 (341) : 43 All 204 
(FB). 

(’03) 13 Mad L Jour 72 (74). 

[5ee also (’33) 20 AIR 1933 Bom 25 (26) 
(DB). (Perlor simple mortgagee in pos- 
session under sale in enforcement of his 
mortgage — Subsequent mortgagee not 
made party— Latter can redeem and 
obtain transfer of security but cannot get 
possession— His remedy is to sue for sale 
if not barred.)] 

[But see (’21) 8 AIR 1921 Mad 648 (649) 
(DB). 

(•04) 28 Bom 153 (162) (DB). (A was 

held entitled to redeem B first.)] 

28 (’40 ) 27 AIR 1940 Mad 646 (647). (Failure 
to join second mortgagee in suit on prior 
mortgage does not give second mortgagee 
any further rights which he did not pos- 
sess so as to entitle him to ignore exist- 
ence of prior mortgage.) 

(’03) 30 Cal 599 (604. 605) (FB). 

(*17) 4 AIR 1917 Pat 214 (217) (DB). (But 
purchaser cannot dispossess A without 
redeeming him.) 

(’20) 7 AIR 1920 Mad 650 (651) (DB). 

(’24) 11 AIR 1924 Pat 484 (486) : 3 Pat 435 

(DB). 

(’20) 7 AIR 1920 Nag 251 (253) : 16 Nag 
LR 215. 

(’12) 39 Cal 527 (558) : 39 Ind App 68 : 14 
Ind Cas 496 ( 504> (PC). 

29 (’22) 9 AIR 1922 All 135 (137) : 44 All 462 
(DB). (Prior mortgagee who has fore- 
closed his mortgage without impleading 
puisne mortgagee can deposit under the 
Transfer of Property Act. S. 83 and sue 

for redemption.) , ^ 

[See however (’32) 19 AIR 1932 Pat 270 

(272) : 11 Pat 415 (DB).l 

30 (’41) 28 AIR 1941 Cal 484 (488) : ILR 

(1941) 1 Cal 514 (DB) (Puisne mortgagee 
left out of prior mortgagee’s suit suing to 
enforce his mortgage— Decree for sale 
conditional on redeeming prior mortgage 
granted.) 


(’22) 9 AIR 1922 All 135 (137) : 44 All 462 
(DB). (Prior mortgagee was allowed to 
redeem having regard to equities.) 

(’22) 9 AIR 1922 Nag 39 (91. 92) (FB), 
(A was given a decree for possession sub- 
ject to B’s right of redemption.) 

[See also (’31) 18 AIR 1931 Pat 434 (435. 
436) . Prior mortgagee suing without 
impleading subsequent mortgagee of por- 
tion and becoming purchaser in Court 
auction— Second suit against subsequent 
mortgagee for possession— Second mort- 
gagee allowed to redeem that portion 

alone.) 1 

31 (’42) 29 AIR 1942 Cal 138 (140. 141) (DB). 
('41) 28 AIR 1941 Cal 484 (488. 489) : ILR 
(1941) 1 Cal 514 (DB). (Decree in puisne 
mortgagee’s suit may be made conditional 
on his redeeming prior mortgage.) 

(’31) 18 AIR 1931 All 466 (481) : 53 All 

1023 (FB). 

(’22) 9 AIR 1922 All 104 (105) : 44 AH 418 
(DB). 

32 (’41) 28 AIR 1941 Cal 484 (486. 489) ; ILR 
(1941) 1 Cal 514 (DB). 

(’40) 27 AIR 1940 Mad 646 (649). 

(•22) 9 AIR 1922 PC 11 (13) : 48 Ind App 

495 ; 43 All 469 (PC). 

(’33) 20 AIR 1933 All 412 (413) (DB). 

(■83) 1883 All WN 193 (193) (DB). 

(■04) 31 Cal 737 (743) (DB). 

(■12) 14 Ind Cas 537 (539) (DB) (Lah). 
(’22) 9 AIR 1922 Mad 249 (259) (DB). 
('31> 18 AIR 1931 Rang 105 (106, 107) ; 9 

Rang 1 (DB). 

(’23) 10 AIR 1923 Rang 107 (108) (DB). 
(’32) 19 AIR 1932 Pat 270 (271) : H Pat 

415 (DB). 

(’39) 26 AIR 1939 Pesh 34 (37) (DB). 
(Auction-purchaser under prior mort- 
gage decree can use prior mortgage as 

shield.) 

(’37) 24 AIR 1937 Oudh 478 (480) (DB). 

[But see (‘17) 4 AIR 1917 Mad 751 (753) : 
40 Mad 77 (DB). (Dissented from in AIR 
1932 Mad 566 : 56 Mad 115 and also contr- 
ary to AIR 1922 PC 11 : 48 Ind App 465 ; 
43 All 469 (PC).)1 

33 ( ’31) 18 AIR 1931 All 466 (481) : 53 All 
1023 (FB). 


(•40) 27 AIR 1940 Mad 646 (649). 

(’22) 9 AIR 1922 PC 11 (13) : 48 Ind App 

465 -43 All 469 (PC). (The limitation 
period had run out in this case— See the 
discussion of this decision in AIR 1931 All 

466 : 53 All 1023 (FB).) 



2076 [O 34 B 1 N 19J PARTIES TO SUIT RELATING TO MORTGAGE [APP. 


(v) J mortgages with possession certain property to G but the latter 
allows him to remain in possession under a rent deed executed by him. Then 
J purports to mortgage the same property to S with possession. Thereafter G 
obtains a decree for sale on foot of his mortgage and purchases the property 
himself in execution of the decree. To the suit in which this decree is obtained, 
S is not made a party. When G attempts to obtain possession, he is resisted by 
S who is in possession. Thereupon G brings a suit against S for possession. G 
is entitled to succeed in the suit as the mortgage conferred on him the right to 
possession and therefore S could not get any right to possession from J the mort- 
gagor under ‘his’ mortgage. (35) As seen already, an ‘English’ mortgagee is 
similarly entitled to possession and this right is not affected merely because a 
subsequent transferee of the mortgaged property is not impleaded as a party to 
the suit on the mortgage. 

(vi) C makes a mortgage in favour of A. Thereafter, in execution of a 
money decree against C, the mortgaged property is attached and sold and is 
purchased by D. Pending the attachment, A purchases by private sale the pro- 
perty from C in satisfaction of the mortgage and enters into possession. In a 
suit by D against A for recovery of possession, can A set up his mortgage as a 
“shield” as a defence to the suit? No. (36) The reason is that the private pur- 
chase of A pending attachment is void against all claims of D arising under the 
attachment and does not convey the equity of redemption to A. The prior mort- 
gage can be used as a shield only for the purpose of protecting a possession ‘to 
which the person setting it up has become lawfully entitled’, and since in the 
case above referred to, A had no valid title to such possession as against D, he 
cannot use his prior mortgage as a shield in D’s suit to recover possession. But 
the prior mortgagee can sue the auction-purchaser on the mortgage. (37) 

(vii) C executes simple mortgages first in favour of A and then in favour 
of B. A sues C on his mortgage without impleading B. B also institutes a parallel 
suit on his own mortgage without impleading A. A purchases, ‘pending’ B s 
suit, the mortgaged property in execution of his decree, and thereafter B pur- 
chases the same property in execution of his decree. If the doctrine of lis 
pendens applies to the case, then A’s purchase cannot take effect as against B s 
and therefore B will be entitled to possession as against A; A’s remedy will then 
be to file a fresh suit for sale against B.(38) Further, on the analogy of the 
principle stated in class (vi) above, A not being ‘entitled’ to possession canno 
hold up his prior mortgage as a shield against B’s suit for possession. T e 
undermentioned cases, (39) however, while holding that the doctrine of is 
pendens applies to such cases, have nevertheless come to the concli^iom a 
A can get a decree for possession ‘subject to redemption by’ B. The High Cour 

35 (*36) 23 AIR 1936 Lah 153 (155, 156) (DB). mortgage, as sale in his favour is affected 

36 ('29) 16 AIR 1929 PC 288 (289) (PC). (Not by lis pendensl 

a usufructuary mortgage.) ('12) 16 Ind Cas 779 (779)^ 

[But see (’26) 13 AIR 1926 Nag 21 (23, 24) (Puisne mortgagee obtaining 

:23 Nag LR 86. (Transferee pendente lite his mortgage without impleading pno 

held entitled to set up prior mortgage as mortgagee and purchasing prope y 

shield.) ] execution— Prior mortgagee purchasmg 

37 See (’37) 24 AIR 1937 Rang 359 (360). mortgaged property privately during 

38 (’07) 31 Bom 112 (118) (DB). (In this pendency of the suit— Held, prior 

case the decision turned on the peculair gagee was entitled to fall back on s 

facts disclosed.) mortgage and suit for sale on his mort- 

(’30) 17 AIR 1930 Mad 570 (571 572). gage was maintainable.)) 

[See also (’48) 35 AIR 1948 Pat 111 (112) 39 (’21) 8 AIR 1921 Pat 150 (151, 152) (DB). 

iSarat Chandra v. Chintamani.} (’22) 9 AIR 1922 Nag 89 (91, 92) ^ 

[See also sale imder decree on prior (’14) 1 A 1914 S 131 (132): 8 S L B 

mortgage pending foreclosure suit on (DB). 

puisne mortgage, (the prior and puisne [But see (’26) 13 AIR 1926 All 480 (w) 

mortgagees not being made parties (DB). (Lis pcndcTts does not apply 

to each other’s suits)— Foreclosure decree Prior mortgagee cannot compel lu^p- 

In puisne mortgagee’s suit binds the leaded puisne mortgagee to redeem 

auction purchaser under decree on prior him.) ] 
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of Allahabad has, in the undermentioned Pull Bench case, (40) held that the 
doctrine of Tis pendens’ applies to such cases but has in a somewhat contrary 
manner come to conclusions which can only follow on the basis that the doctrine 
does ‘not’ apply. Thus, it has formulated the following conclusions: 

If a sues B as plaintiff for possession, then, 

(1) If he was the earlier purchaser, (i. e., purchaser pending B’s suit) in 
point of time^ he can redeem B and recover possession even though 
his (A’s) mortgage is barred by time; 

(2) If he is the later purchaser (i. e., if B’s purchase is pending A’s suit) 
then his suit even for redemption cannot be decreed. 

If B sues A as plaintiff for possession, then, 

(1) If B is the earlier purchaser in point of time, he must redeem A and 
A cannot compel B to submit to redemption by him; 

(2) If B is the later purchaser in point of time he must first redeem A 
but A will have the right to redeem B next and retain possession. 
(40 a) 

The High Courts of Madras (41) and Calcutta (42) have held that the 
doctrine of ‘lis pendens’ does not apply to legal proceedings to enforce mort- 
gages and that therefore a sale in pursuance of a mortgage decree, the mort- 
gage having been executed before the institution of the suit, is not affected by 
the doctrine of ‘lis pendens’. According to this view the ‘first’ purchaser will 
be entitled to possession as against the later purchaser, a result, which is 
practically the same as that of the Full Bench case of the Allahabad High Court 
referred to above. (See also A. I. R. commentaries on the Civil procedure 
Code, S.65, Note 14 and the Transfer of Property Act, section 52.) 

In the principles discussed in the several classes of cases considered 
above, there is no distinction between the case of a mortgagee purchaser and a 
stranger purchaser, as can be seen from an examination of the case above 
referred to. 

When the puisne mortgagee, who has not been impleaded in a suit on the 
prior mortgage, seeks to redeem a prior mortgage, it was held before the Trans- 
fer of Property Act was passed that he should pay the amount due under the 
prior ‘mortgage’ without any reference to the ‘decree’ that was passed in the 
suit on the prior mortgage. (43) But S. 89 of the said Act provided that when 


40 •(’31) 18 AIR 1931 All 466 (481. 482, 486) ; 
S3 AU 1023 (FB). 

40 (a) ('48) 35 AIR 1948 Pat 111 (112) 5arat 
Chandra v, Chintamanl. 

[Suits by perlor and puisne mortgagees 
without impleading each other — Decree 
and sale under prior mortgage followed 
by foreclosure decree on puisne mort- 
gage— Puisne mortgagee can redeem the 
auction purchaser but latter will after- 
wards be entitled to redeem the puisne 
mortgagee by paying the amounts of both 
the mortgages. A. I.R. 1931 All 466 : 53 All 
i023 (F. B.) Rel. on.l 

41 (’45) 32 AIR 1945 Mad 91 (92. 93); 

ILR (1945) Mad 578 (DB) Natesh Chettair 
V. Subbunarayana. 

[Refusal by puisne mortgagee to Implead 
the prior mortgagee purchaser In the 
execution proceedings In spite of the 
puisne mortgagee knowing of such purch- 
ase will disentitle him to equitable relief] 
(’34) 21 AIR 1934 Mad 585 (586. 587). 

(Prtority of date of purchase gives priori- 
ty of title to possession — Fact that parti- 
cular mortgage was earlier In date or 


particular suit was filed earlier is Im- 
‘ material.) 

(’33) 20 AIR 1933 Mad 583 (584, 590. 594): 
56 Mad 846 (FB). (Priority of date of 
purchase gives priority of title to posses- 
sion.) 

(’80) 2 Mad 108 (112) (DB). 

('03) 26 Mad 484 (485) (DB). 

(’09) 32 Mad 485 (489) : 4 Ind Cas 1077 
(1079) (DB). 

42 (’42) 29 AIR 1942 Cal 394 (401) (DB). 
t(’05) 32 Cal 891 (905) (DB). (Per Mltra, 
J.) 

(’33) 20 Ant 1933 Cal 181 (182). 

(’80) 5 Cal 265 (268) (DB). 

See however (’43) 30 AIR 1943 Cal 577 
(585. 586) : 210 Ind Cas 67 Md. Juman 

Mia V. Akalt Mudiani. 

[Where the prior mortgagee is Impleaded 
as a party to the suit on the puisne mort- 
gage and pending such suit, the prior 
mortgagee sues on his mortgage obtains 
a decree and purchases the property in 
execution of such decree, the sale In his 
favour will be affected by the doctrine 
of 11s pendens! 

43 (’91) 18 Cal 164 (180) ; 17 Ind App 201 

(PC). 
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once a final decree was passed on a mortgage the mortgage security and the 
right to redeem were both ‘extinguished’ with the result, that thereafter the 
rights of the parties fell to be determined on the basis of the decree. (44) Even 
subsequent to the Transfer of Property Act the earlier view is adopted in many 
cases. (45) In O. 34 R.5 which has taken the place of S.89 of that Act the 
words as to the mortgage security being extinguished have been omitted. The 
result now is the same as was held by the decisions prior to the Transfer of 
Property Act, namely, that the puisne mortgagee seeking to redeem the prior 
mortgagee should pay the amount due under the prior ‘mortgage’ and not mere- 
ly the amount due under the ‘decree’ thereon. (46) (See also O. 34 R. 5, Note 
13.) He is not, however, boimd to pay for any ‘improvements’ made by the 
purchaser. (47) Where a puisne mortgagee is ‘impleaded in a suit to enforce a 
prior mortgage, and a decree for sale or foreclosure is passed on the mortgage 
the effect is to extinguish his security if he does not exercise his right of 
redemption or his security is not expressly saved. (48) It was held in the imder- 
mentioned case (49) that the puisne mortgagee is not entitled, in such a case, 
to insist that the mortgagor should redeem ‘his mortgage’ also, his cause of 
action being altogether different from that of the prior mortgagee. Similarly, 
it was held that if the puisne mortgagee pays off the prior mortgage, he cannot 
apply for an order absolute for the amounts of ‘both’ the mortgages. (50) But 
the said cases are of doubtful authority now, since express provision is made in 


44 (’20) 7 AIR 1920 P C 79 (80) : 42 All 364 ; 
47 Ind App 71 (PC). 

(1900) 22 All 394 (397, 393) )DB). 

[See also (*18) 5 AIR 1918 PC 34 (35) ; 40 
All 407 : 45 Ind App 130 (PC).] 

45 (’97) 19 All 527 (834) (DB). 

(■03) 25 All 388 (394. 395) (FB). 

(’01) 24 All 185 (187) (DB). 

(’91) 16 Bom 486 (491) (DB). 

(’06) 33 Cal 590 (595) (DB). 

(’97) 21 Mad 64 (67. 68) (DB). 

(’03) 26 Mad 484 (485) (DB). 

(’08) 31 Mad 425 (428) (DB). 

(’08) 31 Mad 258 (259. 260) (DB). 

(’07) 5 Cal L Jour 315 (320) (DB). 

(’04) 1 All L Jour 207 (208 , 209) (DB). 
(’14) 1 AIR 1914 Bom 268 (269) : 38 Bom 
24 (DB). 

('ll) 33 All 370 (373) : 9 Ind Cas 670 (671) 
(DB). (Not entitled to redeem by simply 
paying the price for which the property 
was sold — Must pay the full amount due 
on the prior mortgage.) 

46 (’30) 17 AIR 1930 AU 355 (356) : 52 All 
471 (DB). 

(’41) 28 AIR 1941 Cal 484 (486) :ILR 

(1941) 1 Cal 514 (DB). 

(’41) 28 Am 1941 Lah 96 (96). 

(’40) 27 Am 1940 Cal 150 (153) (DB). 

(’39) 26 Am 1939 Cal 15 (18) : ILR (1938) 
2 Cal 643. 

(’22) 9 Am 1922 Cal 23 (25. 27) : 49 Cal 
626 (DB). 

(’26) 13 Am 1926 Nag 214 (214. 215) : 21 
Nag D H 165. 

(’33) 20 Am 1933 Lah 75 (76). (But credit 
should be given for profits recovered by 
prior mortgagee.) 

(’33) 20 Am 1933 All 412 (414) (DB). 

(’30) 17 Am 1930 All 485 (486. 487) : 52 All 
331 (DB). 

(’22) 9 Am 1922 PC 11 (13) : 48 Ind App 
465 : 43 All 469 (PC). 


(’12) 17 Ind Cas 291 (292) (DB) (Mad). 
(’16) 3 Am 1916 Lah 219 (220) : 1918 Pun 
Re No. 86 (DB). 

(’16) 3 Am 1916 All 273 (275). 

(■14) 1 Am 1914 AU 42 (42) : 36 AU 123. 
(’32) 19 Am 1932 Pat 270 (272) : 11 Pat 
415 (DB). (Not entitled to redeem by 
simply paying the price for which the 
property was sold — Must pay the fuU 
amoimt due on the prior mortgage.) 

(’36) 23 Am 1936 Nag 128 (129) : ILR 

(1936) Nag 9. (Costs in prior mortgagee’s 
suit should not be included in the price 
of redemption.) 

[See (’42) 29 Am 1942 Cal 138 (141) (DB). 
(Sale in execution of prior mortgagee’s 
decree to which puisne mortgagee was 
not a party — Suit by puisne mortgagee to 
enforce his mortgage making purchaser 
a party — Purchaser can claim not the 
purchase-money paid by him at auction 
sale but only the amount due on the prior 
mortgage.)] 

47 (’22) 9 Am 1922 AU 104 (105): 44 All 418 
(DB). 

(’08) 31 Mad 425 (430) (DB). ' 

(’96) 20 Mad 120 (123) (DB). 

48 (’04) 7 Oudh Cas 243 (247) (DB). 

(’06) 1906 AU W N 112 (113). 

(’16) 3 Am 1916 Pat 64 (65) : 1 Pat L 
Jour 261. 

t(’32) 19 Am 1932 Cal 126 (131) : 59 Cal 
117 (DB). (Rights of puisne mortgagee 
discussed.) 

[See however (’15) 2 Am 1915 All 297 
(298). (Puisne mortgagee’s rights are not 
affected when only a money decree Is 
obtained on the prior mortgage.)] 

49 (’05) 1 Cal L Jour 31 (36) (DB). 

50 (’04) 36 AU 504 (506) (DB). 
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Rr. 2 and 4 for the adjudication of the rights of subsequent mortgagees who are 
joined as parties to a suit on the prior mortgage. See also Form Nos. 9, 10 and 
11 of Appendix D. These legislative changes only give effect to an old practice 
as can be seen from the case noted below. (51) Where a prior mortgagee sues 
on his mortgage without impleading the puisne mortgagee and purchases the 
property in execution of the decree in such suit and enfers into possession he 
is liable to account for the rents and profits of the property and in a suit by the 
puisne mortgagee on the puisne mortgage, such rents and profits must be cre- 
dited in reduction of the amount payable to the prior mortgagee. (51 a) See 
also the undermentioned cases. (52) 

20. A person cannot be both a plaintiff and a defendant. — Suppose, A 
and B are first mortgagees and A and C are the puisne mortgagees of a proper- 
ty. In a suit by A and B for foreclosure of their mortgage, C alone can be 
joined as defendant as a puisne mortgagee, because A cannot be both plaintiff 
and defendant in the same suit. (1) The same person cannot be both plaintiff 
and defendant in a suit even in ‘different capacities.’ (2) 

21. Joinder of parties. — A misjoinder of plaintiff in a mortgage suit, some 
of whom are not entitled to any relief, is a mere defect of form and is not fatal 
to the suit. (1) This rule does not ‘prohibit’ the joinder of any person (2) whom 
it is proper to add under the provisions of 0.1 Rr. 1 and 3, Civil Procedure 
Code. Where, after the commencement of the trial of the suit, an application 
is made to the Court for adding persons alleged to be interested in the subject- 
matter of the suit, the matter is in the discretion of the Court; it may, in a pro- 
per case, decline under O. 1 R. 10, Civil Procedure Code, to add the parties 
sought to be impleaded. (3) As to the effect of joining new parties after the 
period of limitation, see the A. I. R. Commentaries on the Limitation Act, 2nd 
(1942) Edition, S.22. 

22. Revision. — It has been held by the High Court of Patna (1) that S.115 
does not apply to the case of a mere refusal to add a person as a plaintiff in a 


51 (’97 ) 24 Cal 190 (192). 

(’48) 35 AIH 1948 Mad 132 (132. 133) 

Arunachalam v. Jagannatha. 

51 (a) (’45) 32 AIR 1945 Mad 91 (92. 93) : ILR 
(1945) Mad 578 (DB). Natesa Chettiar v. 
Subbunarayana. 

52 (’20) 7 AIR 1920 Nag 176 (176) : 16 Nag 

LR 180. (Lessee not Joined in suit on 
mortgage — Mortgagor foreclosed — Lessee 

redeeming mortgage — Mortgagor's rights 
not revived and he cannot redeem les- 
see.) 

(’22) 9 AIR 1922 Mad 307 (309. 310) (DB). 
(Legal representative of deceased party 
not brought on record — Proceedings do 
not bind him.) 

(•10) 5 Ind Cas 339 (340) (DB) (Mad). 
(Legal representatives of deceased de- 
fendant not brought on record of appli- 
cation for sale— Sale set aside.) 

(’25) 12 AIR 1925 Pat 57 (58) : 3 Pat 818 
(DB). (Defendant opposing the implead- 
ment of any person is estopped from 
objecting to the proceedings on the 
ground of failure to make him a party.) 
('30) 17 AIR 1930 Mad 538 (539) : 53 Mad 
S81 (DB). (Charge decree— Non-party 

cannot Intervene in the execution of the 
decree and resist execution — His remedy 
is by separate suit.) 

(’17) 4 AIR 1917 All 359 (361, 362) (DB). 
(Suit by prior and puisne mortgagee 


without impleading others — Subsequent 
suit to establish priority — Court should 
decide according to equity having regard 
to the real position of the parties.) 

(•02) 30 Cal 142 (151, 152) (DB). (Party 
to suit omitted in execution proceedings 
— Sale is not nullity but may be set aside 
by appropriate proceedings.) 

(•32) 19 AIR 1932 Cal 126 (129) : 59 Cal 
117 (DB). (Rights of puisne mortgagee 
discussed.) 

O. 34 R. 1 N. 20 

1 COD 24 All 179 (183, 184) (DB). 

2 COD 25 Bom 606 (612) (DB). 

O. 34 R. 1 N. 21 

1 C25) 12 AIR 1925 Nag 366 (368). 

2 C20) 7 AIR 1920 Nag 247 (248). 

3 C24) 11 AIR 1924 Oudh 33 (33, 34) : 26 
Oudh Cas 317. (Party sought to be imp- 
leaded after preliminary decree — Appli- 
cation for Joinder refused.) 

COS) 1905 All WN 35 (36). (In this case 
it was held that the Court ought to have 
granted the application for the addition 
of parties.) 

O. 34 R. 1 N. 22 

1 C26) 13 AIR 1926 Pat 207 ( 208) : 4 Pat 723 
(DB). 
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mortgage suit but that, if the result amounts to a denial of a fair trial, the High 
Court could interfere under S. 107 of the Government of India Act of 1915. An 
order discharging necessary parties from the suit is open to revision. (2) See 
also the undermentioned case. (3) 


{a)R 2. [New: Act IV of 1882, S. 86.] (1) In a suit for foreclosure, 
Preliminary decree if the plaintiff succecds, the Court shall pass a preU- 
in foreclosure suit. minary decree — 

(a) ordering that an account be taken of what was due to the 

plaintiff at the date of such decree for — 

(i) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 

(iii) other costs, charges and expenses properly incurred by 
him up to that date in respect of his mortgage-security, 
together with interest thereon; or 

(b) declaring the amount so due at that date; and 

(c) directing — , ^ . j 

(i) that, if the defendant pays into Court the amount so found 

or declared due on or before such date as the Court in^ 
fix within six months from the date on which the Court 
confirms and countersigns the account taken under clause 
(a), or from the date on which such amount is declared 
in Court under clause (b), as the case may be, and there- 
after pays such amount as may be adjudged due in res- 
pect of subsequent costs, charges and expenses as pro- 
vided in rule 10, together with subsequent interest on 
such sums respectively as provided in rule 11, the plain- 
tiff shall deliver up to the defendant, or to such person 
as the defendant appoints, all documents in his possession 
or power relating to the mortgaged property, and 
if so required, re-transfer the property to the defendant 
at his cost free from the mortgage and from all nicum- 
brances created by the plaintiff or any person 
under him, or, where the plaintiff claims by derived title 
by those under whom he claims, and shall also, if neces- 
sary, put the defendant in possession of the property; 

(ii) that, if payment of the amount found or declared due 

under or by the preliminary decree is not made on or 
before the date so fixed, or the defendant fails to puyi 
within such time as the Court may fix, the ^ount 
adjudged due in respect of subsequent costs, cnarg^» 
expenses and interest, the plaintiff shall be entitle to 
apply for a final decree debarring the defendant from 
all right to redeem the property. 

(2) The Court may, on good cause shown and upon teri^ to be 
fixed by the Court, from time to time, at any time before a final decree is 
passed, extend the time fixed for the payment of the amount found or 
declared due under sub-rule (1) or of the amount adjudged due in respect 

of subsequent costs, charges, expenses and interest. 

(3) Where, in a suit for foreclosure, subsequent mortgagees or 

persons deriving title from, or subrogated to the rights of, any 
gagees are joined as parties, the preliminary decree shall provide for 

2 (*31) 18 AIR 1931 Oudh 410 (410. 411) decision as to when a person who 

a paramount title is a necessary party 

(DB). mortgage suit is similarly open to 

3 (’41) 28 AIR 1941 Nag 133 (134). (The revision.) 



I.) 


PRELIMINARY DECREE IN FORECLOSURE SUIT 


[O 34 R 2 N IJ 


2081 


adju^cation of the respective rights and liabilities of the parties to the 
suit in the manner and form set forth in Form No. 9 or Form No. 10 as 

Appendix D with such variations as the circumstances 
of the case may require. 

[See Rules 3, 10 and 11] 

(Amendment, Supplementary 


PATNA 


Provincial Amendment 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


11 . 


In sub-rule 


(2) insert the words “of its own motion or” after the words 

Synopsis 


“the Court may.” 
[7-1-19361 


Legislative changes. 

Analogous law— Transfer of Property 
Act, Section 86. 

Scope and object of the rule. 

Persons entitled to the right of fore- ‘ 

closure. | 

Form of preliminary decree. | 

“Ordering that an account be taken.” 

Principal. [ 

Interest. \ 

Interest subsequent to the date fixed I 

for payment. j 

Rule of damdupat. See Note 16 on \ 

Section 34 of the A.I.R. Commentaries 
on the Code of Civil Procedure. 4th ' 

(1944) Edn. 

Costs of the suit. 


12. Other costs, charges and expenses. 

13. Account against mortgagee in possession. 

14. Accounts in suits by or against sub- 
mortgagee. 

15. Subsequent mortgagees. 

16. “Pays into Court.” 

17. “On or before such date as the Court 
may fix within six months.” 

18. Extension of time. 

19. Plaintiff to apply for final decree. 

20. Mortgage of chattel and intangible pro- 
perty. 

21. Res judicata. 

22. Equitable mortgage of personal property. 
See Note 4. 

23. Appeal. 


Note 5. 

Irregular decrees. See Note 5. 


Topic Indicator 

Instalment decrees in mortgage suits. See Rights of mortgagee after preliminary 

decree. See Note 4. 

Subsequent mortgagee’s subrogation and 
effect. See Note 15 

Right o£ redemption. See Notes 3 and 18. Validity of part of mortgage. See Note 7 

1.. Legislative Changes.— The rule has been extensively amended by the 
Transfer of Property (Amendment) Supplementary Act (XXI of 1929) The old 
rule ran as follows: 


“2. In a suit for foreclosure, if the plaintiff succeeds, the Court shall pass 
a decree — ^ 


(a) ordering that an account be taken of what will be due to the plain- 
tiff for principal and interest on the mortgage, and for the costs of 
the suit (if any) awarded to him on the day next hereinafter re- 


(b) declaring the amount so due at the date of such decree and direct- 
ing — » 

(c) that if the defendant pays into Court the amount so due on a day 
Within SIX months from the date of declaring in Court the amount so 
due to be fixed by the Court, the plaintiff shall deliver up to the 
defendant, or to such person as he appoints, all documents in his 
possession or power relating to the mortgaged property, and shall 
if so required, re-transfer the property to the defendant free from 
the mortgage and from all encumbrances created by the plaintiff 
or any person claiming under him, or, where the plaintiff claims 
by derived title, by those under whom he claims, and shall also if 
necessary, put the defendant in possession of the property, but 

■' 3TP 131 
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(d) that if such payment is not made on or before the day to be fixed 
by the Court, the defendant shall be debarred from all right to 
redeem the property.” 

The following important changes may be noted : 

(1) The present rule makes it clear that the decree under it is a ‘preU- 

minary’ decree. (1). 

(2) Under the old rule it was not clear, when accounts were directed to 
be taken whether they were to be taken up to the date of declaring 
in Court the amount due, or up to the date fixed for payment. It is 
now provided that the accounts are to be taken up to the date of 
the preliminary decree. 

(3) The provision as to other costs, charges and expenses properly in- 
curred by the mortgagee in respect of the mortgage security, is new. 

(4) The new rule makes it clear as to when the period fixed for pay- 
ment commences to run. 

(5) The provision in sub-rule (1) (c) (i) relating to subsequent costs 

and subsequent interest is new. i 

(6) The same sub-rule makes it clear that the re-transfer is to be at 

the mortgagor’s cost. 

(7) Under the same sub-rule the mortgagee has to apply for a final 

decree on default by the mortgagor. 

(8) The provision as to the Court’s power to extend time which was 
contained in the proviso to sub-rule (2) in the old Rule 3 has been 

enacted as sub-rule (2) of this rule. . 

(9) Sub-rule (3) makes express provision for the form of decree m 

cases where subsequent mortgagees are made parties. 


2. Analogous law— Transfer of Property Act, Section 86.— This nde cor- 
responds to S. 86 of the Transfer of Property Act; that section was follows; 

”86 In a suit for foreclosure, if the plaintiff succeeds, the Court shaU 
make a decree, ordering that an account be taken of what will be due to the 
plaintiff for principal and interest on the mortgage, and for his costs of me 
suit, if any, awarded to him. on the day next hereinafter referred to, or de- 
claring the amount so due at the date of such decree, 

and ordering that, upon the defendant paying to the plaintiff or into Court 

the amount so due, on a day within six months f 

Court the amount so due, to be fixed by the Court, the plaintiff 

up to the defendant, or to such person as he appoints, aU 

possession or power relating to the mortgaged property, and shall tr^er 

the property to the defendant free from aU encumbrances created by tee 

plaintiff or any person claiming under hmi, or. where Pla 
by derived title, by those under whom he claims; and shall, if neces ry, 

put the defendant into possession of the property; but 

that, if the payment is not made on or before the day 
Court the defendant shall be absolutely debarred of all right to redeem t 


property.” ^ 

The following differences may be noted— 

(1) Under R. 2 payment has to be made m all c^es . 

while under S. 86 payment could be made to the plaintiff 

(2) The^ worTs “if so required” have been added to racttee 

as it was found that in the mofussil Courts it was not the P^e 
for the mortgagee to execute a re-conveyance of the property 


the mortgagor. 


Order 34 Rule 2— 

1 (•23) 10 AIR 1923 Bom 420 (421) (DB) 


(Where the opinion was ®*pre^ed wder 
the old rule that the point should he 
made clear by amendment.) 
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3, Scope and object of the rule. — ^The scheme and object of this rule is 
“that a general account should be taken once for all, and an aggregate amount 
be stated in the decree for principal, interest and costs due on a fixed day and 
that after the expiration of that day, if the property be not redeemed, the mat- 
ter shall pass from the domain of contract to that of judgment and the rights of 
the mortgagee should thenceforth depend not on the contents of the bond but on 
the directions in the decree. ”(1) 

The object of this rule is to prevent mortgagees from realizing their sec- 
urities otherwise than in the mode prescribed by the rule.(2) 

As to the applicability of the rule to cases under the Bengal Land Redemp- 
tion and Foreclosure Regulation, XVII of 1806, see the case noted below.(3) 
See also the undermentioned case.(4) 

4.. Persons entitled to the right of foreclosure. — ^Under S. 67 of the Trans- 
fer of Property Act, as it existed before it was amended by Act XX of 1929, the 
remedy by way of foreclosure was available only in the case of — 

(1) a mortgage by conditional sale, 

(2) an English mortgage, and 

(3) an equitable mortgage by deposit of title deeds in Bombay. (1) 

The newly amended S. 67 now provides that no mortgagee “other than a 
mortgagee by conditional sale or a mortgagee under an anomalous mortgage by 
the terms of which he is entitled to foreclose,” can institute a suit for foreclo- 
sure. (2) It follows that neither a mortgagee under an English mortgage, nor an 
equitable mortgagee by deposit of title deeds in Bombay, can sue for foreclosure. 
Their remedy is only to sue for sale. By S. 15 of the amending Act XXI of 1929, 
however, the remedy of the equitable mortgagee in Bombay to proceed by way of 
foreclosure was kept open till 1st April 1932. 

The characteristic of a foreclosure decree is that it completely extinguish- 
es the mortgagor’s right to redeem and thereafter makes the mortgagee owner 
of the property. A mortgagee who has obtained a preliminary decree for fore- 
closure is entitled to apply for setting aside an execution sale under O. 21 R. 90, 
Civil Procedure Code, on the ground of material irregularity. (3) 

5. Form of preliminary decree. — In a preliminary decree for foreclosure, 
the Court cannot, except with the consent of parties, direct payment of the mort- 


Order 34 Rule 2 Note 3 

1 *(’07) 34 Cal 150 (181) : 34 Ind App 9 
(PC). (Observations were with refere- 
ence to the Sections of the old Transfer 
of Property Act; but they apply equally 
to the present rule.) 

(’19) 1919 P 420 (422) : 4 P L 30G (DB). 
(’21) 1921 UBS (7) : 4 U B R 1. 

(’17) 1917 A 17 (20): 39 A 506 (DB). 

[See also (’42) 29 AIR 1942 Cal 367 (368) ; 
tLR (1942) 1 Cal 395. (Contract remains 
effective until expiry of period of grace 
— Only after that date It passes Into do- 
main of judgment— Amendment of the 
rule In 1929 has made no change in this 
respect. Interest payable after prelimina- 
ry decree up to date fixed for payment 
Is sum payable in respect of loan and 
therefore interest within the meaning of 
S. 2 (8) of Bengal Money-lenders Act of 
1940.) 

(•M) 26 AIR 1939 AU 52 (54). (Preli- 

minary decree for foreclosure passed in 
suit on mortgage — Relations between 


parties are governed subsequently by 
terms of decree and not by terms of mort- 
gage deed.) ] 

2 (’95) 22 Cal 813 (816) (DB). 

3 (’36) 23 AIR 1936 Lah 982 (983) (DB). 

4 (’42) 29 AIR 1942 Cal 128 (129) : ILR 

(1942) 1 Cal 414 (DB). (If. after the preli- 
minary decree has been passed, the judg- 
ment-debtor applies under S. 36 (6) of 
the Bengal Money-lenders Act (X of 1940) 
and the suit is one to which that Act 
applies, the Court has to pass a fresh 
preliminary decree after re-opening the 
previous one.) 

Order 34 Rule 2 Note 4 

1 (*89) 14 Bom 269 (273) (DB). 

2 (’96) 19 M 249 (252, 253) : 23 Z A 32 (PC). 
(Simple mortgagee not entitled to fore- 
closure.) 

(’35) 22 AIR 1935 AU 778 (781) (DB). 
(’20) 1920 Oudh 204 (206) (DB). (Fore- 
closure decree can only be passed in the 
case of a mortgage by conditional sale.) 

3 (’86) 13 Cal 346 (348) (DB). 
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cage-money by instalments. (1) But, where a preliminary decree allowing pay- 
ment by instalments is passed by ‘consent’ of parties, it does not necessarily fall 
outside the scope of R. 2; the provisions of Rr. 2 and 3 inay still apply to such a 
decree.(2) A preliminary decree for foreclosure which does not conform to the 
form prescribed by this rule is irregular, but after it is made absolute, the def^ 
endant cannot object to delivery of possession under the decree to the decree- 

The parties to a mortgage can contract themselves out of the provisloiw 
of Rr 2 and 3 and agree to have a decree passed in such terms, as to make it ■ 
operate as a final decree automaticaUy or that in default of by a stipul- 

ated date the decree shall operate as a final decree for foreclosure. (4) (See also 

O. 34 R 4, Note 15. and O. 34 R 5, Note 5.) 

See also Appendix D, Form Nos. 3, 3A, 9 and 10. 

6 “Ordering that an account he taken.’* — The amount (whether accounts 
are directed to be taken or not) is to be calculated 'up to the date of the prel^ 
minarv decree’. The object of the rule is that a general account should be taken 
of ‘air the amounts due between the parties once for all and that 

amount should be declared as due to the plaintiff on payment which the pro- 
perty is to be redeemed. (1) The accounts have to be taken before the final decr^. 
they cannot be directed to be taken ‘in execution’ of the 

taking of such accounts, not only sums due by the mortgagor but also those d 
by the mortgagee should be taken into consideration. (3) If the decree is silent 
al to the person selected to take the accounts, the parties may themselves select 
rperson to do so and his award will be binding on them.(4) The 
however, to be restricted to the ‘mortgage transaction in 

and should not be extended to other transactions between the parties.(5) Fo 
other cases on this topic, see the undermentioned decisions (6) 

7 Principal. — The onus of proving the amount due to him is ° 

the mortgagee. Hence, if the mortgage deed is not properly stamped and the 
mortgagee refuses to pay the stamp duty and penalty with the result that the 
mortgage deed is inadmissible in evidence, the mortgagee cannot recover any- 
thing beyond what the mortgagor ‘admits’ to be due.(l) amnnnt 

The statement in the mortgage deed is ‘prima facie proof the amount 

due. (2) But the mortgagor can plead a total or partial discharge of the 

that the recital as to consideration in the bond is wholly or partially 

But in such a case the burden will be upon him to substantiate his alleg^ • 


Order 34 Rule 2 Note 5 

1 t(’79) 2 All 320 (321. 322) (DB>. 

(‘83) 7 Bom 332 (335) (DB). 

(•81) 5 Bom 604 (607) (DB). 

2 (’28) 15 AIR 1928 Nag 333 (335) : 25 Nag 
LR 175. 

3 (’06) 4 Cal L Jour 533 (535) (DB). 

4 (’43) 30 AIR 1943 AU 321 (326) : ILR 

(1943) All 684: 210 Ind Cas 573 (DB). 
Ghulam Amir v. Mosuda K?witun. 

(’44) 31 AIR 1944 Oudh 111 (113). 

(’44) 31 Am 1944 Oudh 106 (109) (DB). 

Order 34 Rule 2 Note 6 

1 (’26) 13 Am 1926 AU 119 (120). 

[See (’32) 19 Am 1932 Pat 332 (334) 

(DB). (The rule contemplates declara- 
tion. (a) at time of judgment, or (b) 
after taking account of amount due on 
date of decree.)] 

2 (’12) 15 Ind Cas 362 (363) (DB) (Mad). 
Also see O. 34 R. 4. Note 5. 

3 {’17) 4 Am 1917 Cal 853 (854) (DB). 

(•80) 6 Cal 377 (378, 379) (DB). (Mort- 

gagee not entitled to withdraw from the 


taking of accounts when they appeared 
to be going against him.) 

(’89) 16 Cal (682) (691): 16 Ind App 
(PC). (If the mortgagor fails to set up 
any equity in his favour he cannot sub- 
sequently sue on it.) 

4 (’09) 33 Bom 216 (218. 219) (DB). 

5 (’27) 14 Am 1927 Oudh 170 (173) 

(’25) 12 Am 1925 Pat 59 (63) : 3 Pat 829 

6 (^?)^ 14 Am 1927 PC 17 (17) (I^>- 

(Failure to direct accoimts to be taken 
not serious error when the result o 
taking accounts would be to give the 
same sum as that for which decree was 


passed.) 

(’14) 1 Am 1914 Lah 64 (65) (DB). 

(Mortgagee under-stating his real claim 
Further deductions not to be aUowed.) 

Order 34 Rule 2 Note 7 

(’82) 6 Bom 669 (670) (DB). 

(’14) 1 Am 1914 All 319 (319) : 36 AU 478 

7 Am 1920 Cal 888 (888) (DB). 

(Plea of partial adjustment.) 
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It is not for the mortgagee to prove that the consideration stated in the bond was 
actually paid by him. (4) But recitals in deeds are not evidence against 'third 
parties’. (5) 

Where only part of the alleged consideration is proved to have been paid, 
the mortgage is valid to the extent of the part so paid. (6) Similarly, in the case 
of a mortgage of property belonging to a Hindu joint family, where it is proved 
that only a part of the consideration was supported by legal necessity, the mort- 
gage is valid and binding to that extent. (7) 

8. Interest. — By Act XXI of 1929, a new rule (R. 11) has been enacted 
which deals specially with the power of the Court to order payment of interest 
in mortgage suits. See the Notes on that rule for full information on the subject. 
According to S. 58 (a) of the Transfer of Property Act, “Mortgage-money” in- 
cludes interest on the principal secured by the mortgage. This principal is reco- 
gnized by the present rule which ‘inter alia’ makes the payment of the interest, 
provided in the mortgage deed, a condition of redemption. In the absence of 
anything to the contrary in the mortgage deed,(l) interest as well as the princi- 
pal constitutes a charge on the property. (2) 

9. Interest subsequent to the date fixed for payment. — Before the amend- 
ment of the rule by Act XXI of 1929 there was no provision either in R. 2 or R. 
3 for the payment of interest subsequent to the date fixed for payment. Hence, 
there was a lack of uniformity in the decisions on the question. (1) Express pro- 
vision has now been made for the inclusion, in the preliminary decree for fore- 
closure, of a direction for the payment of “subsequent interest” up to the date 
of actual payment. For fuller information on the subject, see Note 2 on Rule 11. 

10. Rule of damdupat.— See Note 16 on Section 34 of the A.I.R. Com- 
mentaries on the Code of Civil Procedure, 4th (1944) Edition. 


11. Costs of the suit.— The general rule in all suits relating to mortgages 
is that the mortgagee is entitled to his costs. But it is within the power of the 
Court, in view of the mortgagee’s conduct and the peculiar circumstances of any 
case, to refuse to award him any costs. (1) Ordinarily costs awarded against a 

Order 34 Rule 2 Note 9 

1 (’16) 3 AIR 1916 Mad 1202 (1202) (DB). 
(T7) 4 AIR 1917 Pat 582 (583, 584) (DB). 


4 (’15) 2 AIR 1915 Lah 221 (222) (DB). 

(’98) 23 Cal 950 (955) : 23 Ind App 92 

(PC). 

t(’04) 27 All 71 (72, 73) (DB). 

(’01) 15 CPLR 24 (25). (Onus of 

promisor ' not shifted by promisee's 
admission that actual consideration was 
different from that stated in bond.) 

(’02) 26 Bom 363 (371) (DB). 

(See (’80) 6 Cal 268 (277. 278). (Trans- 
action not honest and bona fide— The 
recital as to payment of consideration 
entitled to little weight— Onus of proving 
bono fidcs of transaction is on plaintiff.) ] 

5 (’95) 17 All 428 (430) (DB). 

(’07) 5 Cal L Jour 653 (658) (DB). 

6 (’06) 10 Cal WN 932 (933) (DB). 

7 See (’29) 16 AIR 1929 All 15 (15, 16) 

(DB). 

Order 34 Rule Z Note 8 

1 (’25) 12 AIR 1925 Lah 182 (182) (DB). 

(Mortgage deed providing for redemp- 
tion on payment of principal sum only. 
Interest stipulated Is not a charge.) 

(’21) 8 AIR 1921 Bom 28 (29) : 45 Bom 
523 (DB). (Mortgage not for interest, 
but mortgagee to take possession of pro- 
perty— Mortgagee making no attempt to 
obtain possession cannot claim interest.) 

2 t(’24) 11 AIR 1924 PC 183 (183. 164) :5 
L,ah 425 : 51 Ind App 377 (PC). 


(Provision for payment of interest may 
be made at the time of enlarging the 
period fixed for payment.) 

(’94) 16 All 269 ( 270). (Future interest 
not charge on property,) 

[See also (’21) 8 AIR 1921 Upp Bur 5 (7) 
;4 Upp Bur Rul 1. (Appellate Court con- 
firming lower Court's decree — No provi- 
sion made for subsequent Interest there- 
in nor in the final decree — Review or 
appeal is the only remedy— Allowing 
subsequent interest on aggregate amount 
by way of amendment to meet ends of 
justice is invalid.)] 

Order 34 Rule 2 Note 41 

1 (’39) 26 AIR 1939 Bom 322 (333) (DB). 

(Plaintiff suing for Rs. 2. 00. 000 when he 
knew he could not recover more than 
Rs. 700 — Costs of the suit not allowed.) 
(’78) 3 Bom 202 ( 203) (DB). (Costs re- 
fused on ground of usurious nature of 
transaction.) 

(’83) 8 Bom 190 (193) (DB). (Defendant 
in redemption suit is ordinarily entitled to 
costs unless he has refused a tender of 
the amount due to him or has so mis- 
conducted himself in the course of the 
suit as to induce the Court to subject 
him to a penalty.) 
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mortgagor are part of the mortgage-money, and are recoverable from out of the 
mortgaged property. (2) But the Court can, in the exercise of its discretion 
under S. 35, Civil Procedure Code, make such costs recoverable from the mort- 
gagor ‘personally’. (3) Where a defendant in a mortgage suit claiming title para- 
mount to that of the mortgagor is struck off from the array of parties and is 
awarded costs, the mortgagor who is in no way responsible for it or the mort- 
gaged property should not be made liable for such costs. (4) 

A puisne mortgagee who is made a party to a suit on the mortgage is also 
entitled to his costs against the mortgagor. (5) Similarly, a co-mortgagee is also 
entitled to his costs even though he refused to join the plaintiff in a suit on a 
mortgage and was therefore joined as a defendant in the suit. (6) It has been 
held that costs are to be awarded to the mortgagee on the scale of costs as 
between attorney and client.(7) The mortgagee is also entitled to his costs 
incurred subsequent to the preliminary decree up to the date of payment. (See 
also Rule 10.) 

12. Other costs, charges and expenses.— The rule as amended by Act XXI 
of 1929 makes express provision for payment to the mortgagee of all expenses 
properly incurred by him in respect of the mortgage security, together with in- 
terest thereon. (1) Even prior to the Act XXI of 1929 the mortgagee was entitled 
in a suit on the mortgage, to claim as part of the mortgage-money, expenses pro- 
perly incurred by him for the preservation of the mortgaged property, the pro- 
tection of his title to the property, etc. (2) (See the Transfer of Property Act, 
sections 72 and 63A.) Rule 10 also provides for the payment of such expenses 
incurred subsequent to the preliminary decree up to the date of payment. 

13. Account against mortgagee in possession. — Under S. 77 of the Trans- 
fer of Property Act a mortgagee in possession of the mortgaged properly is not 
liable to account for the rents and profits of the property where, under the terms 
of the mortgage, the mortgagee is to take rents and profits in lieu of interest or 


(■87) 14 Cal 99 (108) : 13 Ind App 116 

(PC). (Both parties maintaining pleas 
far in excess of their legal rights — Order- 
ed to bear their own costs.) 

Also see O. 34 R. 10. Note 3. 

2 (’48) 1948 Pat 127 (128): 26 P 422 (DB). 

f(’25) 1925 Cal 1135 (1135.. 1136) (DB). 
(’25) 12 AIR 1925 Oudh 351 (351) : 29 

Oudh Cas 34. 

(’30) 17 AIR 1930 Oudh 167 (168) :5 Luck 
595 (DB). 

('28) 15 AIR 1928 Bom 123 (129. 130) : 52 
Bom 459 (DB). 

(T8) 5 AIR 1918 Oudh 445 (445. 446) 

(DB). 

(’18) 5 AIR 1918 AU 366 (366) : 40 All 109 
(DB). 

(’89) 2 CPLR 94 (97, 98). 

(’39) 26 AIR 1939 Cal 166 (168) (DB). 
Also see O. 34 R. 4. Note 12; R. 5. Note 
26; R. ^ Note 11 and R. 10. Note 8. 

[But see (’09) 4 Ind Cas 545 (545) (DB) 
Cal. 

(’88) 10 All 179 (181). (Foreclosure 
decree containing distinct and separate 
order for costs — Costs could not be con- 
sidered part of the morgage-money — 
Mortgagee allowed to execute order for 
costs separately.)] 

3 (’87) 14 Cal 185 (187) (DB). 

(’07) 3 Nag LR 97 (100). 

(’19) 6 AIR 1919 All 297 (298. 299) : 41 All 
473 (DB). 

(’18) 5 AIR 1918 Nag 185 (185). 

(’39) 26 AIR 1939 Cal 166 (168) (DB). 


ISee (’88) 10 All 179 (181). 

(■98) 20 AU 523 (527) (FB) . (Mere 

separate order of costs under the rules 
of the Code is not necessarily an order 
for realization of the costs personaUy 
from the mortgagor. 1898 All W N 33 
overruled.)] 

Also see O. 34 R. 10, Note 8. 

4 (’34) 21 Am 1934 Nag 264 (266) : 30 Nag 
LR 331 (DB). 

5 (’10) 37 Cal 907 (913). 

6 (’29) 16 Am 1929 Cal 544 (644) (DB). 

7 (’77) 1 Ind Jur (NS) 22. 

(’81) 8 L Rep 437 (438). 

Order 34 Rule 2 Note 12 

1 •{•(’41) 1941 Oudh 498 (501) : 16 L 812 (DB). 
(’33) 20 Am 1933 Rang 112 (112). (Mort- 
gagee paying Government revenue to 
save land may add It to the mortgage- 
money.) 

2 (’85) 9 Bom 435 (437) (SB). 

(’98) 21 Mad 32 (34) (DB). 

(’98) 22 Bom 440 (446) (DB). 

(’91) 15 Bom 625 (639) (DB). 

(’80) 4 Bom 584 (589) (DB). (Mort- 
gagee in possession entitled to reasonable 
costs of repairs if he renders an account 
of rents and profits.) 

(’98) 20 All 401 (408) (DB). (Mortgagee 
in possession paying Government reve- 
nue payable by mortgagor— He has a 
right to tack on amount so paid to his 
mortgage debt.) 

(1864) 2 Bom HCR 214 (218. 219). (Cost 
of improvements.) 
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in lieu o£ interest and defined portions of the principal. In other cases a mort- 
gagee in possession is liable to account for the rents and profits of the property. 
Under S. 76 (g) of the Transfer of Property Act he must keep clear, full and 
accurate accounts of all sums received and spent by him as mortgagee, (1) and is 
bound to deduct the rents and profits realized by him from the amount claimed 
by him against the mortgagor. (2) Further, he is liable to pay a reasonable 
occupation rent if he is personally in possession of the land.(3) He must also, 
in the absence of a contract to the contrary, pay the Government revenue and 
all charges of a public nature and all rents accruing due m respect of the pro- 
perty and if owing to his default, the mortgagor has to pay any of these items 
of expenditure, he is entitled to a set-off in respect thereof.(4) See the Trans- 

fer of Property Act, section 76 (c). 

14. Accounts in suits by or against sub-mortgagee.— A sub-mortgagee 
is entitled to sue for sale or foreclosure to the same extent as the original mor - 
caeee himself. (1) Where a sub-mortgagee is a party to a suit on the mortgage, 
thf proper course is to direct accounts to be taken, both of the amounts due to the 
orig^al mortgagee and of the amounts due to the sub-mortgagee and to order that 
outoi the sum due to the original mortgagee, the sub-mortgagee should be paid 
Z fmount due to him on his mortgage, that the balance should be paid to the 

original mortgagee and that, thereafter, both the mortgagees 

to the mortgagor the mortgaged property.C2) See also Appendix D, Form No. 

11 and Notes on Rule 1. 

15. Subsequent mortgagecs.-The form of the preliminary decree given 
in the present rule should be adapted to the circumstances of each case. Where 
puisne mortgagees are impleaded as parties in a suit on a 

form similar to the one in use in the Chancery Division in the High Court m 
Kngland may be found useful.(l) (See also Appendix D, Form Nos. 9 to lU 
The chief point to be noted in such cases is to give effect to the principle re- 
deem up and foreclose down.” The first right of redemption belongs to the next 
puisne mortgagee. If he makes default, he is foreclosed and 

devolves on the next puisne mortgagee and in the event of his default, the right 
belongs to the next mortgagee and the process goes on until the mortgagor is 
reached. If the mortgagor also fails to redeem he will be foreclosed. (2) 

A subsequent mortgagee who has been added as a party to a suit for 
foreclosure by a prior mortgagee and who pays off the decree amount can, on 
his being transposed as plaintiff, apply for a final decree. (3) 

16. “Pays into Court.”— Under S. 86 of the Transfer of Property Act the 
defendant could pay the mortgage-money under the preliminary decree to the 
w"Sgee' plaintiff direct or into the ‘Court.’ (1) But the present rule requires 


('03) 28 Bom 181 (188) (DB). (Mort- 

gagee In possession can add sums spent 
for making good his title against mort- 
gagor.) 

Order 34 Rule 2 Note 13 

1 (’66) 5 Suth WR 271 (276) (DB). 

(*66) 6 Suth W R 84 (85) (DB). 

(’02) 26 Bom 363 (371) (DB). 

2 ('73) 14 Moo Ind App 443 (451) (PC). 

(’03 ) 25 All 287 (295) : 30 Ind App 66 :7 
Cal WN 514 (517) (PC). 

(■05) 27 AU 351 (355) (FB). 

[See also ('72) 6 Moo Ind App 393 (422) 

(PC).] 

Also see O. 34 R. 7, Note 4. 

3 (’90) 14 Bom 113 (115) (DB). 
t('05) 1 Cal L Jour 531 (537) (DB). 

4 (’84) 6 All 303 ( 312) : 1884 All WN 92 

(95) (DB). 


Order 34 Rule 2 Note 14 

1 (’97) 20 Mad 35 (40j (DB). 

2 (’91) 15 Bom 692 (693, 694) (DB). 

Also see O. 34 R. 7, Note 4. 

Order 34 Rule 2 Note 15 

1 (-05) 27 All 325 (330) : 32 Ind App 123 
(PC). 

2 tC83) 7 Bom 526 (529) (DB). 

(•11) 10 Ind Cas 174 (175) (Oudh). 

(■05) 27 All 325 (331. 332. 333) : 32 Ind 

App 123 (PC). 

3 (’28) 15 AIR 1928 Nag 145 (146) : 24 Nag 
LR 110. 

[But see (’05) 27 All 325 (332) : 32 Ind 
App 123 : 9 Cal WN 577 (583) (PC). 
(Case under the Transfer of Property 
Act.)] 

Order 34 Rule 2 Note 16 

1 (*03) 8 Cal WN 102 (104) (DB). 

[See also ('03) 16 CPLR 111 (112).] 
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the payment to be made only ‘into the Court’ in all cases. (2) As to when and 
how far a payment made ‘out of Court’ can be recognized by the Court dealing 
with an application to pass a final decree, see Note 14 on Rule 5. i 

17. “On or before such date as the court may fix within six months.’* 

— The rule only fixes the outer limit for the period to be fixed for the payment 
of the mortgage-money under the preliminary decree. The Court has a discre- 
tion to fix any shorter period it thinks fit.(l) Where accounts are directed to 
be taken, t^e period of six months should be calculated not from the date of th6 
preliminary decree, but from the date on which the Court confirms and counter- 
signs the accounts taken under its decree.(2) (See sub-r. (1) cl. (c) sub-cl. (i).> 
As to the question whether, when the preliminary decree is appealed against, 
the period fixed for payment runs from the date of the first Court’s decree or 
from the date of the appellate decree, see Note 5 on R. 3. 


It is open to the parties to agree that the decretal amount shall be payable 
by the judgment-debtor by instalments extending over a much longer period 
than the period of six months laid down in this rule.(2a). 

See also the undermentioned case<3) under the Co-operative Societies 
Act of 1912. 

18. Extension of time. — Sub-rule (2) of this rule which corresponds to the 
proviso to the old sub-r. (2) of R. 3 empowers the Court, on good cause being 
shown, to extend the time fixed for payment of the mortgage-money imder the 
preliminary decree(l). But the mortgagor is not entitled to an extension of time 
as of right’. (2) The rule provides that extension o^time may be granted “on 
good cause shown.” The Court has no power to grant an extension of time 
where no good cause has been shown for such extension. (3) As to what consti- 
tutes good cause,” see the undermentioned cases.(4) Time may be extended 


2 ('39) 26 AIR 1939 Lah 79 (81) ; ILR 

(1939) Lah 313. 

(’18) 5 AIR 1918 Cal 472 (473) (DB). 

(’19) 6 AIR 1919 Mad 792 (792) : 42 Mad 
61: 48 Ind Cas 196 (197) (DB). 

(’13) 1913 Pun Re No. 12: 16 I.C. 987 

(987) (DB). 

tC30) 17 AIR 1930 Mad 105 (107, 108) 

(DB). 

Order 34 Rule 2 Note 17 

1 ('27) 14 AIR 1927 P C 17 (17) (PC). 

2 ('15) 2 AIR 1915 Cal 502 (503) (DB). 

2a (’43) 30 AIR 1943 All 321 (326): ILR 
(1943) All 684: 210 Ind Cas 573 (DB). 
Ghulam Amir v. Mt Masuda Khatun. 

3 (’33) 20 AIR 1933 Nag 211 (213) (DB). 

(Rules under S. 43 depriving right of six 
months under O. 34 R. 2 are not ultra 
vires.) 

Order 34 Rule 2 Note 18 

1 (’90) 5 CPLR 54 (55). 

(’91) 5 CPLR 104 (104). 

(18) 5 AIR 1918 AU 98 (99) : 40 All 579 
(DB). 

(’21) 8 AIR 1921 Oudh 13S (138). 

[See also (33’) 20 AIR 1933 Nag 164 (166) 
:29 Nag LR 227 (DB). (Preliminary 

decree — Compromise — Undertaking by 
mortgagor not to oppose application for 
final decree — Statutory right to ask for 
extension is not taken away.)) 

2 (’19) 6 Am 1919 Pat 497 (500) : 4 Pat L 
Jour 347 (DB). 

(’16) 3 Am 1916 Mad 882 (882) : 39 Mad 
882. 


3 (’48) 35 Am 1948 Nag 56: ILR (1947) Nag ‘ 
412 (DB). Madhaorao v. Eknathrao. 

(Am 1928 P.C. 137: 55 Ind App 207: 55 
Cal 821 (PC) (Foil.) 

(■28) 15 Am 1928 PC 137 (139) :55 Indx 
App 207 :55 Cal 821 (PC). 

4 (’97) 19 All 180 (185) (DB). 

(■06) 2 Nag LR 137 (143). 

(’07) 3 Nag L R 55 (66). (Onus of prov- 
ing “good cause” is on judgement-deb- , 
tor.) ' ' 

(’07) 3 Nag LR 146 (156). 

(•87) 2 CPLR 29 (30). 

(’22) 9 Am 1922 Nag 175 (177. 178). 

(’28) 15 Am 1928 Nag 301 (302. 303). 
(Failure of crop and inability to raise 
necessary money in time afford good 
cause for extension of time.) 

(■30) 17 Am 1930 Nag 12 (13). (Good* 
cause must be alleged and judicially 
proved — ^No evidence of borui fide efforts 
to secure loan — Good cause entitling ap- 
plicant to extension held not shown.) 

(’30) 17 Am 1930 Nag 55 (55). 

(’30) 17 Am 1930 Nag 178 (179) (DB). 

(No sufficient cause for extension of time 
shown — Final decree must be passed.) 

(’10) 8 Ind Cas 592 (593) (Low Bur). 
(Question of good cause to be decided In 
view of all the circumstances of the 
case.) ^ 

(’13) 35 AU 116 (119) : 18 Ind Cas 14 (16) 
(DB). (Deficiency in deposit within the 
time fixed due to miscalculation — Beldt 
good cause for extension of time.) 

(’14) 1 Am 1914 Nag 8 (10) : 10 Nag LR 
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even after the expiry of the period originally fixed(5) provided a ‘final decree’ 
has not been passed. (6) As the right to redeem continues until the final decree 
is actually passed, the mortgagor may pay in the money at any time before the 
final decree is passed though there may not be an ‘express’ order extending 
the period. (7) This is made clear now by the substitution of the words “before 
a final decree has been passed” at the beginning of R. 3 in place of the words 
“on or before the day fixed” which occurred in the old rule. Even where a 
preliminary decree is passed by consent of parties, the Court can exercise its 
power of extending the period fixed for payment. (8) See also the undermen- 
tioned decisions. (9) 

An express application for extention of time is not necessary.(lO) Nor 
need the application where one is made, be in ‘writing. ’(11) But the Court 
cannot postpone the passing of a final decree, on the application of a ‘third 
party.’ (12) 

19. Plaintiff to apply for final decree. — The rule [sub-rule (1) (c) sub- 
cl (ii)] makes it clear that the ‘plaintiff’ has to apply for a final decree for fore- 
closure if the defendant fails to pay mortgage-money within the time fixed by 
the Court. In one case it was contended that a final decree passed on the appli- 
cation of the ‘transferee’ from .the mortgagee was not binding on the mortgagor. 


150. (The words “good cause” should be 
liberally construed in favour of defend- 
ant for first extension — For subsequent 
extensions a stronger case must be made 
out.) 

(’20) 7 AIR 1920 Nag 24 (25). (Suffici- 
ency of cause is a question of fact and a 
matter of judicial discretion in each case.) 

(•26) 13 AIR 1926 Oudh 180 (180. 181). 

(Discretion to be exercised liberally — 
Time to be extended to enable money 
being raised.) 

(’29) 16 AIR 1929 Nag 263 (264). (5em- 

blcs: Difficulty In raising money can be 
treated as good cause. The facts that 
the decretal amoiint is large and pay- 
ment is made within a few months from 
the time fixed do not by themselves con- 
stitute good cause.) 

(’25) 12 AIR 1925 Nag 258 (258) (DB). 

(Bona fide attempt to raise money— Time 
may be extended provided mortgagee is 
not caused undue loss.) 

(’32) 19 AIR 1932 Nag 177 (179) : 28 Nag 
L R 221. ('Time extended — One-third 
amount deposited — ’Time again asked for, 
refused and final decree passed in ignor- 
ance of deposit — On review time extend- 
ed— Held, justified as balance also was 
deposited in the meantime.) 

5 (’20) 7 AIR 1920 Nag 24 (25). 

(’02) 25 Mad 244 (289) (FB). 

(’99) 22 Mad 133 (136) (DB). 

[5ee also (’01) 26 Bom 121 (126) (DB). 
(’97) 22 Bom 771 (773) (DB).l 
[See however (’91) 13 All 400 (403) .1 

6 (’18) 5 AIR 1918 Cal 424 (424) (DB). 

(Court cannot accept payment after final 
decree has been passed.) 

7 (*23) 70 Ind Cas 152 (152, 153) (DB) 

(Cal) . 

(’89) 16 Cal 246 (249) (DB). 

(D2) 25 Mad 300 (307) (FB). 

C31) 18 AIR 1931 All 223 (223) (DB). 


(’31) 18 A 1931 O 121 (122) : 6 L 610 (DB). 
(’03) 25 All 231 (233). 

(•98) 1 Oudh Cas 91 (92, 93). 

(’10) 7 Ind Cas 50 (50) (DB) (All). 

(■14) 1 AIR 1914 Oudh 209 (211) : 17 

Oudh Cas 347 (DB). 

t('09) 36 Cal 122 (129) :1 Ind Cas 780 

(782) (DB). 

[Sec also (’14) 1 AIR 1914 Bom 200 (201): 

• 39 Bom 41 (DB).] 

Also see O. 34 R. 3. Note 3 and R. 8. Note 7. 
[But see (’84) 1884 All WN 178 (178) 
(DB). (Ruling superseded by amend- 
ments introduced by Act XXI of 1929.) 
(•92) 14 All 529 (530, 531) (DB). (Obser- 
vations as to right of redemption not 
being available after expiry of time 
fixed.) 

(’05) 8 Oudh Cas 33 (35) (DB). (Mort- 
gagee obtaining possession of the mort- 
gaged property before the expiry of the 
period fixed in preliminary decree for 
payment of mortgage-money — Mort- 
gagee's possession is as absolute owner 
and mortgagor's suit after 12 years Is 
barred.) ] 

8 (’22) 9 AIR 1922 Nag 162 (184). 

(•19) 6 AIR 1919 Cal 68 (69) (DB). 

[But see (’26) 13 AIR 1926 Nag 280 
(281).] 

9 (’34) 21 Am 1934 Oudh 44 (45) : 9 Luck 
387 (DB). (It was held that the decree 
in this case was not a preliminary decree 
at all and that time could not be ext- 
ended.) 

(*21) 8 Am 1921 Lah 9 (10): 2 Lah S3 
(FB). (Parties compromising — Mortgagee 
given possession — One year allowed for 
redemption — After one year mortgagee 
automatically becomes full owner.) 

10 (*03) 28 Bom 102 (105) (DB). 

11 (*01) 26 Bom 121 (126) (DB). 

12 (*12) 6 Cal WN 654 (655) (DB). 
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It was held that as the decree was passed in the presence of the mortgagor he 
could not subsequently object to it.(l) 

20. Mortgage of chattel and intangible property. — It has been held by 
the High Court of Calcutta that a mortgagee of chattel is entitled to sue for 
foreclosure. (1) The High Court of Bombay, (2) and the Judicial Commissioner’s 
Courts of NagpurO) and Oudh,(4) on the other hand, have held that he is not 
so entitled. A mortgagee of a turn of worship is entitled, according to the 
Calcutta High Court, to sue for foreclosure of that right, (5) the turn of worship 
being regarded as intangible property. r 

21. Res Judicata. — See Section 11, Note 40 of the A.I.R. Commentaries on 


the Code of Civil Procedure 4th (1944) Edn. See also Notes on Rules 7 and 9. 

22. Equitable mortgage of personal property. — See Note 4. ..r, 

23. Appeal. — An appeal lies from a preliminary decree. (1) Under O. 43 
R. 1 (o). Civil Procedure Code, an appeal lies from an order ‘refusing’ to extend 
time under this rule but not from an order ‘granting’ an extension of time. (2) 
An application for revision may, however, lie from such an order. (3) No appeal 
lies against an order refusing to extend time, ‘after a final decree has been 
passed’. (4) See also section 97. 


(a)R. 3. [New: Act IV of 1882, S. 87j (1) Where, before a filial 
Final decree in decree debarring the defendant from all right to redeem 
foreclosure suit. the mortgaged property has been passed, the defendant 
makes payment into Court of all amounts due from him under sub-rule (1) 
of rule 2, the Court shall, on application made by the defendant in this 
behalf, pass a final decree — 

(a) ordering the plaintiff to deliver up the documents referred 
to in the preliminary decree, 

and if necessary, — 

(b) ordering him to re-transfer at the cost of the defendant the 
mortgaged property as directed in the said decree, 

and, also, if necessary, — 

(c) ordering him to put the defendant in possession of the pro- 

perty. 

(2) Where payment in accordance with sub-rule (1) has not been 
made, the Court shall, on application made by the plaintiff in this beh^, 
pass a final decree declaring that the defendant and all persons claiming 
through or under him are debarred from all right to redeem the mortgaged 


Order 34 Rule 2 Note 19 

1 ('19) 6 Am 1919 Pat 497 (500) :4 Pat L 
Jour 347 (DB). 

Order 34 Rule 2 Note 20 

1 ('15) 2 Am 1915 Cal 161 (168) : 42 Cal 
455 : 27 Ind Cas 400 (406) (DB) . (Fol- 
lowing the decesions of the house of 
Lords In (1726) 1 Comb 393, Harrison v. 
Hart; 2 Fonblanque on Equity, 5th Edn., 
261n. Tancred v. Polts and (1749) 1-Ves 
Sen 278 (279), Kemp v. Westbrook.) 

2 ('16) 3 Am 1916 Bom 77 (80). 

3 ('ll) 7 Nag LR 72 (78) : 10 Ind Cas 869 
(873) . 

4 (‘01) 4 Oudh Cas 301 (302). (It was held 
that the provisions of Ss. 86 to 89 of the 
Transfer of Property Act corresponding 
to O. 34 Hr. 2 to 5 did not apply to the 
mortgage of moveable property.) 

5 ('15) 2 Am 1915 Cal 161 (168) : 42 Cal 
45S (DB). 


Order 34 Rule 2 Note 23 

1 (’18) 5 Am 1918 Nag 185 (185). 

2 (’31) 18 Am 1931 Nag 1 (3) (FB). 

('87) 9 All 500 (502) (DB). 

(’16) 3 Am 1916 Mad 694 (695) :3g Mad 
876 (DB). 

(’14) 1 Am 1914 Nag 8 (9) : 10 Nag LR 
150. • 

[See COl) 26 Bom 121 (125) (DB). 

(Under the Transfer of Property Act, an 
order refusing extension of time was 
held to come within S. 244 of the Code 
(now S. 47) and hence appealable.)) i 
[But see ('92) 14 All 520 (521) (DB). 

(Order granting an extension of time— 
Held that revision did not lie as such 
order was ^ appealable — NOTE. — This is 
not good iaw under, the present Code. 
See observations in 35 All 582 at P. 586.)) 

3 (’31) 18 Am 1931 Nag 1 (3) (FB). 

4 (’30) 17 AJR 1930 Nag 240 (240). 

. if/ / ■ f.'' 
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property and edso, if necessary, ordering the defendant to put the plaintiff 
in possession of the property. 

(3) On the passing of a final decree under sub-rule (2), all liabili- 
ties to which the defendant is subject in respect of the mortgage or on 
account of the suit shall be deemed to have been discharged. 

(a) See the foot-note to the text of Rule 2 of this Order. 

Synopsis 


1. Transfer of Property Act, Section 87. 

2. Transfer of Property (Amendment) 
Supplementary Act. XXI of 1929. 

3. “Where, before a final decree debarring 
the defendant from all right to redeem 
the mortgaged property has been pass- 
ed.” 

4. Power to enlarge time. 

5. Effect of appeal on time fixed for pay- 
ment. 

6. Where payment in accordance with sub- 
rule (1) has not been made. 

7. Final decree for foreclosure. 


8. Partial foreclosure. 

9. Discharge of debt, etc., on foreclosure. 

10. Delivery of title-deeds. 

11. Limitation for application for final 
decree. See the A.I.R. Commentaries on 
the Limitation Act. 2nd (1942) Edn. , 
Art. 181, Note 4. 

12. Application for execution of final decree. 

13. Appeal. 

14. Court-fee. See the A.I.R. Conunentaries 
on the Court-Fees Act, 1st (1944) Eda, 

S. 7(i). Note 20. 


Topic Indicator 


Application by plaintiff. See Note 7. 

Court to which application is to be made. 
See Note 7. 

Nature of proceeding, suit and not execution. 
See Note 7. 


Notice. See Note 7, 

Payment after date fixed but before final 
decree. See Note 3. 

Right to interest. See Note 6. 


1. Transfer of Property Act, Section 87. — This rule corresponds to S. 87 
of the Transfer of Property Act which ran as follows: 

“87. If payment is made of such amount and of such subsequent costs as 
are mentioned in S. 94, the defendant shall (if necessary) be put into posses- 
sion of the mortgaged property. 


If such payment is not so made, the plaintiff may apply to the Court for 
an order that the defendant and all persons claiming through or under him 
be debarred absolutely of all right to redeem the mortgaged property, and 
the Court shall then pass such order, and may, if necessary, deliver posses- 
sion of the property to the plaintiff: 

Provided that the Court may, upon good cause shown, and upon such 
terms, if any, as it thinks fit, from time to time postpone the day appointed 

for such payment. 

On the passing of an order under the second paragraph of this section the 
debt secured by the mortgage shall be deemed to be discharged. 

In the Code of Civil Procedure, Sch. IV, No. 129, for the words “Final 
decree,” the words “Decree absolute” shall be substituted.” 

The following differences may be noted — 

(1) The present rule provides for the ‘passing of a decree’ when the 
defendant pays up the mortgage-money within the time allowed. 
But S. 87 merely provided that, in such a case, the defendant should, 
if necessary, be put in possession of the mortgaged property. 

(2) Under the present rule, if the defendant does not pay the mortgage- 
money within the time allowed, a ‘final decree’ is passed. But 
under section 87 the procedure was to pass an ‘order’ absolute for 
foreclosure. 


2. Transfer of Property (Amendment) Supplementary Act XXI of 
1929,— The present rule has been amended by Act XXI of 1929. The chief points 

of distinction between the old rule and the new rule are — 

(1) The words “before a final decree debarring the defendant from all 
right to redeem the mortgaged property has been passed” have been 
substituted for the words “on or before the day fixed.” 
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(2) Under the amended rule, the defendant mortgagor has to ‘apply* 
to the Court for a decree in his favour if he pays the mortgage- 
money within the time allowed. The old rule did not require this. 

(3) The new rule makes it clear that the decree to be passed imder it 
is a ‘final’ decree. 


(4) The proviso to sub-rule (2) of the old rule regarding to the Court’s 
power to extend the time fixed for payment of the mortgage-money 
has been transferred to Rule 2. 

(5) Sub-rule (3) makes it clear that the passing of a final decree for 
foreclosure discharges not only the mortgage debt but all liability 
of the defendants in respect of the mortgage or on account of the 
suit thereon. 

* 

3. “Where, before a final decree debarring the defendant from all right 
to redeem the mortgaged property has been passed.” — The substitution of the 
words “before a final decree. . . .has been passed” for the words “on or before 
the day fixed” now makes it clear that though a mortgagor has not paid the 
mortgage-money under the preliminary decree for foreclosure within the time 
allowed by the Court, he does not lose his right to redeem but can exercise the 
right till a final decree for foreclosure is actually passed.(l) In view of this the 
undermentioned decisions(2) prior to the Transfer of Property (Amendment) 
Supplementary Act XXI of 1929, which disclose a conflict of .judicial opinions, 
are only of academic interest now. Where after a preliminary decree for fore- 
closure has been passed, the mortgagee enters into possession before the day 
appointed for payment has arrived and remains in possession and the mortgagor 
keeps quiet for a long time, the mortgagor will be held to have acquiesced in the 
mortgagee holding the property as his own and may thus be deprived of his 
right on the ground of estoppel. (3) 

4, Power to enlarge time. — See Note 18 on Rule 2. Also see Note 9 on 

Section 148 of the A.I.R. Commentaries on the Code of Civil Procedure, 4th 
(1944) Edition. / 


li. 


Order 34 Rule 3 Note 3 

1 (*31) 18 AIR 1931 Oudh 121 (122) :6 Luck 
610 (DB). Also see O. 34 R. 2. Note 18 
and R. 8, Note 7. 

2 In the following cases the mortgagor was 
held entitled to redeem tiU order abso- 
lute or final decree for foreclosure tuos 
actually passed; 

(’99) 22 Mad 133 (136) (DB). 

(•89) 16 Cal 246 (249) (DB). 

(1900) 27 Cal 705 (708) (DB). 

(•02) 25 Mad 244 (289. 290) (FB). 

(•02) 25 Mad 300 ( 306. 307) (FB). 

(’09) 36 Cal 122 (127) : 1 Ind Cas 780 

(782) (DB). 

(’04) 1 All L Jour 300 (301. 302). 

CIO) 7 Ind Cas SO (50) (DB) (All). 

C98) 20 All 446 (44?) (DB). 

C98) 20 AU 375 (377) (DB). 

(’02) 24 AU 479 (480) (DB). 

(’03) 25 AU 231 (233). 

('05) 27 AU 501 (504. 505) (FB). 

(’13) 18 Ind Cas 357 (358) (DB) (Cal). 
(’14) 1 Am 1914 Oudh 209 (210, 211) : 17 
Oudh Cas 347 (DB). 

(•13) 18 Ind Cas 326 (326) (DB) (AU). 

(’23) 70 I C 152 (152, 153) (DB) (Cal). 

(’06) 3 Cal L Jour 533 (536) (DB). 

(’10) 5 Low Bur Rul 219 (220) : 8 I C 961 
(962). 


(’07) 3 Nag LR 146 (155). (Extension of 
time is an equitable reUef within the 
reasonable discreatlon of the Court.) 

In the following cases if u)OS held that if 
the mortgagor did not pay within the 
time oriyinally fixed or subsequently 
extended by the Court, he could not re- 
deem the property afterwards: 

(’30) 17 AIR 1930 Nag 55 (55). (Good cause 
not proved — Extension of time refused.) 
(’30) 17 Am 1930 Nag 178 (179) (DB). 
(Sufficient cause for non-payment not 
made out — Further extension dlsaUow- 
ed.) 

[See also C97) 22 Bom 771 (773) (DB). 
(Decree for redemption— «ppUcatlon to 
extend time for redemption fixed by the 
original decree may be made at any time 
before the decree absolute is made.) 
(•95) 22 Cal 931 (934). (Decree on a 

simple mortgage directing sale of mort- 
gaged property— UntU order absolute for 
sale of mortgaged property is made the 
mortgagor has a right to redeem.) 

(’93) 16 Mad 214 (219) (DB). (Decree for 
redemption — ^Usufructuary mortgage ^ 

Mortgagor entitled to redeem untU order 
absolute for sale is made.) ^ 

(’94) 9 CPLR 78 (77). (The Coiurt has 

a discretion to extend time.)] 

3 (’26) 13 Am 1926 Bom 273 (277) (DB). 
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5. Effect of appeal on time fixed for payment. — Order 41. R. 5 expressly 
provides that an appeal shall not operate as a stay of proceedings under a decree 
or order appealed from, except so far as the Appellate Court may order to that 
effect. Hence the mere ‘pendency’ of an appeal from the preliminary decree 
does not extend the time fixed, and is no bar to the passing of a final decreed) 
unless the Appellate Court expressly or by necessary implication extends the 
period for payment. (2) Nor is it a ground for enlarging the time fixed by the 
preliminary decree for payment. (3) 

As to the effect of a ‘decree’ passed in. or ‘dismissal’ of, the appeal on the 
time fixed by the preliminary decree, see Note 9 on S. 148 of the A.I.R. Com- 
mentaries on the Code of Civil Procedure, 4th (1944) Edition. 


6. Where payment in accordance with sub-rule (1) has not been made. 
A mortgagee is not bound to accept a smaller sum than that due as part satis- 
faction of his decree but is entitled to insist on a final decree for foreclosure 
being passed in his favour where the ‘whole’ of the amount found due to him 
is not paid into the Court.(l) But this principle only applies where there is no 
dispute as to the sum due. (2) Thus, where the mortgagor deposits in Court the 
sum found due. by the lower Court, but the sum is increased by the Appellate. 
Court, the payment by the mortgagor reduces the debt ‘pro tanto’ and interest 
is payable afterwards only on the balance.(3) The mortgagee is not bound to 
accept payment after the passing of the final decree for foreclosure. (4) 


7. Final decree for foreclosure. — The rule makes it clear that the decree 
to be passed under this rule is a final ‘decree’. The procedure under the Transfer 
of Property Act was to obtain an ‘order’ absolute for foreclosure or sale.(l) 


An application for a final decree for foreclosure should be made by the 
‘plamtiff,’(2) and he should make it to the Court of ‘first instance’ even though 
the preliminary decree was modified in appeal. (3) But a defendant who is 
present and allows a final decree to be passed on the application of a ‘transferee’ 
from the plaintiff will be estopped from questioning the validity of the decree 
afterwards. (4) 4 


Order 34 Rule 3 Note 5 

1 (’48) 35 AIR 1948 Nag 56 (60) : ILR (1947) 
Nag 412 (DB) Madhavrao v. Eknathrao. 
(’30) 17 AIR 1930 Pat 227 (229) (DB). 
(•96) 1 Cal WN 197 (197) (DB). 

2 (’48) 35 AIR 1948 Nag 56 (60); ILR (1947) 
Nag 412; (DB). 

lAppeal ofifaiTist preliminary decree — 
— During its pendency final decree pas- 
sed — Appeal dismissed — decree. It is not 
necessary that a fresh preliminary 
decree, should invariably be drawn up, 
fixing a fresh date for payment after 
making a calculation of the amount pay- 
able under the decree.! 

(■96) 18 All 455 (457. 458). 

(•18) 5 AIR 1918 Cal 424 (424) (DB). 

(•06) 1906 All W N 203 (203). 

3 (*06) 10 Cal WN 910 (912) (DB). 

(•89) 13 Bom 106 (109) (DB). 

(’93) 17 Bom 547 (553. 554) (DB). 

(’13) 18 Ind CaS 747 (749) (DB) (Cal). 

Order 34 Rule 3 Note 6 

l t(’lO) 5 Ind Cas 165 (169) (DB) (Cal). 
(•07) 10 Oudh Cas 354 (356) (DB). 

(Mortgagor not entitled to a refund of 
^sumi paid by him under a foreclosure 
~t tfgcree when the decree Is made absolute.) 


(•39) 26 AIR 1939 All 52 (55). (Prelimi- 
nary decree for foreclosure passed — Sub- 
sequent payment of principal by mort- 
gagor does not affect plaintiffs right to 
have decree made final in lieu of bal- 
ance due.) 

2 (’10) 5 Ind Cas 165 (169) (DB) (Cal). 

3 CIO) 5 Ind Cas 165 (169) (DB) (Cal). 
tC12) 16 Ind Cas 374 (375) (DB) (Cal). 

4 (’18) 5 AIR 1918 Cal 424 (424) (DB). 

Order 34 Rule 3 Note 7 

1 C20) 7 AIR 1920 Mad 286 (287) (DB). 

(Right to order absolute already accrued 
at the time of coming into force of Code 
of 1908 not affected by the Code.) 

[See (’14) 1 AIR 1941 P C 66 (67) : 36 All 
350 (PC). (Execution of order absolute 
barred before Code of 1908 — Not revived 
by passing of new Code.)! 

2 C19) 6 AIR 1919 Pat 497 (500) :4 Pat L 
Jour 347 (DB). 

3 COD 23 All 88 (89) (DB). 

(1900 ) 23 Mad 521 (523) (DB). 

CIO) 6 Ind Cas 323 (325) (DB) (Cal). 
[See (81) 6 Cal 513 (515) (DB). (Court 
passing preliminary decree — Jurisdiction 
transferred to another Court — Applica- 

tion for final decree may be made to 
either Court.)] 

4 C19) 6 AIR 1919 Pat 497 ( 500) : 4 Pat L 
Jour 347 (DB). 
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Prior to the amendment of rules 2 and 3 in 1929 it was held that notice 
to defendant was not necessary before a final decree was passed, (5) though in 
practice it was generally given on grounds of justice and equity. (6) Notice 
was, however, held necessary where the defendant happened to be a nxinor.(7) 
But the failure to give notice was held to be a mere irregularity which did not 
invalidate the proceedings unless the merits of the case were affected. (8) 

Under the present rules as amended notice of an application for 
decree for foreclosure must be given to the defendant before a final decree can 
be passed. (8a) 

An ‘ex parte’ final decree can be set aside imder O. 9, R. 13, Civil Proce- 
dure Code, if “sufficient cause” within the meaning of that rule is established. (9) 
The dismissal for default of an application for a final decree does not preclude 
a fresh application for the same purpose.(lO) 

The procedure for obtaining a final decree applies to a preliminary decree 
passed on compromise between the parties(ll) unless the decree, by its terms, 


5 (’02) 25 Mad 506 (507) (DB). 

(’01) 29 Cal 644 (646) (DB). 

(’23) 10 AIR 1923 Nag 13 (15) (DB). 

(’06) 4 Cal L Jour 317 (318) (DB). 

t(’96) 9 C PLR 5 (8). 

[See also (’03) 27 Mad 40 (42) (DB). 

(Under the Transfer of Property Act, 
notice was held to be necessary if the 
application for order absolute was made 
more than one year after the decree, the 
view being that such an application was 
an application for execution.)] 

(But see (’44) 31 AIR 1944 Nag 181 (182); 
ILR (1944) Nag 425. (A final decree can- 
not be passed behind the defendant’s 
back — It is necessary to hear him as 
shown by the form of final decree given 
in Appendix D — Notice to the defendant 
is therefore clearly necessary.) 

(’93) 6 CPLR 1 (3). (Application for 
order absolute against legal represent- 
atives of deceased mortgagor — Notice is 
necessary.) ] 

6 (’23) 10 AIR 1923 Nag 320 (320) : 19 Nag 
LR 124. 

tC35) 22 AIR 1935 Mad 716 (717) (DB). 
(’30) 17 AIR 1930 Mad 105 (107, 108) 

(DB). 

(’17) 4 AIR 1917 Oudh 320 ( 321) : 20 

Oudh Cas 268. 

(’30) 17 AIR 1930 Nag 136 (136). 

(’29) 16 AIR 1929 Mad 393 (394) (DB). 
CIO) 6 Ind Cas 306 (307) (DB) (Cal). 

(Notice necessary before application for 
final decree for sale can be converted 
into application for final decree for fore- 
closure.) 

(’09) 1 Ind Cas 677 (681, 682) (DB) (Cal). 
(’99) 22 Mad 133 (136) (DB). 

(•07) 3 Nag L R 55 (63). 

7 (’24) 11 AIR 1924 All 573 (673) (DB). 

(•26) 13 AIR 1926 AU 757 (758, 759) : 48 
All 828 (DB). 

8 (’26) 13 AIR 1926 AU 757 (758, 759) : 48 
AU 828 (DB). 

(’35) 22 Am 1935 Mad 716 (717) (DB). 
(’06) 28 All 193 (195) (DB). 


(’01) 25 Born 337 (347, 348) : 27 Ind App 
216 (P C). 

[5ee also (’32 19 Am 1932 AU 698 (699), 
(700) (DB).l 

8a (’49) S3 Cal W N 326 (329) (DB). 
Mahadeo v. Joy Narayan. iti 

[The putting up of a notice upon the 
board of the Court that a decree wUl 
be drawn up on a certain day as required ‘ 
by R. 185 of the Civil Rules and Circular 
Orders of the Calcutta High Court, does 
not amount to giving notice to the mort- 
gagor that an application for a final 
decree has been made.] 

(’44) 31 Am 1944 Nag 181 (182) ; ILR (1944) 
Nag 425: 218 Ind Cas 200 Raphubir Prasad 
V. Pyarelal. L 

s 

(A final leave for foreclosure cannot be 
passed behind the dependants back — It is 
necessary to hear him as shown by the 
form of final decree given in Appendix D 
— Notice therefore is necessary*) 

9 (’44) 31 Am 1944 Nag 181 (182): ILR 
(1944) Nag 425. 

t(’29) 16 Am 1929 All 279 (280) : 51 AU 
634. 

( 05) 32 Cal 253 (256) (FB). 

(’07) 3 Nag LR 55 (56). 

(’03) 16 C P L R 92 (94). (Ex porfe order 
absolute in foreclosure suit — Order can 
be set aside imder S. 108 (O. 9R. 13) of 
old Code.) 

[See (’01) 4 Oudh Cas 238 (240). (Want 
of notice is no ground for setting aside 
a final decree under O. 9R. 13.)] 

[See also (’99) 12 CPLR 82 (83). (Suit 
lies to set aside order absolute on ground 
of fraud.)] 

[But see] (’49) 36 Am 1949 Pat 68 (68) 
Surcndra Kumar t». Mukundlal Sahu. 

10 (’27) 14 Am 1927 Oudh 49 (50) (DB). 

11 (’22) 9 Am 1922 Nag 182 (184). 

[See also (*37) 24 Am 1937 AU 108 (112) 
(DB). (Preliminary foreclosure decree 
passed on compromise — Final decree in 
accordance with preliminary decree — 
Final decree is vaUd under Q. 34 R. 8.) 3 
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provides for execution on default without any fresh decree being passed. (12) 
(See also O. 34 R. 4, Note 15.) . A ‘conditionar decree for foreclosure is not 
contemplated by the rule.(13) 


Where a party is entitled to Pre-emption on foreclosure, the right arises, 
not on the expiry of the period fixed for payment, but on the passing of the final 
decree for foreclosure, (14) as until then the ownership of the mortgaged pro- 
perty vests in the mortgagor.(15) 

An omission to draw up a final decree is only an irregularity and hence 
where a Court erroneously passed an order absolute instead of a final decree, 
it was held that the order could be enforced by execution. (16) See also the 
undermentioned cases. (17) 

8. Partial foreclosure. — The nature of the proceedings for foreclosure is 
such that a mortgage must be foreclosed as a whole or not at all. Thus, where 
a suit for foreclosure is decreed only with respect to some of the properties but 
dismissed with regard to others and an appeal is filed from that portion of the 
decree which dismisses the suit, the mortgagee cannot first obtain a final decree 
in respect of the portion of the decree favourable to him and then, on succeeding 
in the appeal as to the rest, another final decree in respect thereof.(l) 

9. Discharge of debt, etc., on foreclosure.— The present rule makes it clear 
that on the passing of a final decree for foreclosure, not only the mortgage ‘debt' 
but all the defendant’s liabilities in respect of the mortgage as well as for the 
costs of the suit become discharged.(l) The mortgagor’s right to redeem revives 
if notwithstanding the foreclosure, the mortgagee pursues his personal remedy 
against the mortgagor.(2) Where a person holding several mortgages on the 


12 (’44) 31 AIR 1944 Oudh 111 (113). (Com- 
promise decree providing that on default 
of two consecutive instalments the 
decree-holder would be entitled to get 
possession of mortgaged property— On 
default of two consecutive instalments 
decree becomes final and application for 
final decree is not necessary.) 

(’44) 31 AIR 1944 Oudh 106 (109) (DB). 
(No difference in principle between 
decree for foreclosure and decree for 
sale— Claim for Rs. 39.000— Compromise 
for Rs. 20, 300 payable by two instalments 
-^n. non-payment by fixed date, decree 
to be deemed final for full claim— Decree 
held not merely preliminary — Final 
decree for foreclosure in terms of R. 3 
held not necessary.) 

('ll) 10 Ind Cas 536 (536) (DB) (Cal). 
(’31) 18 AIR 1931 Cal 546 (548) (DB). 
(’25) 12 AIR 1925 Bom 509 (509. 510) 

(DB). 

13 (’21) 8 AIR 1921 Oudh 138 (139). 

[But see (‘99) 12 CPLR 103 (105. 106). 
(Possession obtained under conditional 
decree for foreclosure cannot be disputed 
on ground of final decree not having 

been passed.)] 

14 (’98) 20 All 315 (319) (FB). 
t(’98) 20 All 358 (361). 

(’98) 20 AU 375 ( 377) (DB). 

(’37) 24 AIR 1937 All 108 (112) (DB). 

See also S. 4, clause (2), S. 6 and S. 16, 
Agra Preemption Act, XI of 1922. 


16 t'96) 9 CPLR 130 (131). 

(*39) 26 AIR 1939 All 52 (54). (Pos- 

T ftT*OTi of mortgagee after final decree Is 
that of fuU owner.)] 


16 (’27) 14 AIR 1927 Bom 131 (133) : 51 Bom 
125 (DB). 

Also see O. 34 R. S. Note 4. 

17 (’23) 10 AIR 1923 Nag 130 (132). (Inter- 

pretation Of final decree for foreclosure.) 
(’14) 1 AIR 1914 AU 177 (178) : 36 All 376 
(DB) . (Foreclosure — Preliminary decree 
— Plea of agricultural tribe — Finding 

negativing plea, by Collector — Case refer- 
red to Civil Court— Decree absolute for 
foreclosure must inevitably be passed.) 
(•81) 7 Cal 394 (400) (DB). (Suit in 

nature of foreclosure suit — Defendant not 
to be ordered to pay deficiency in princi- 
pal. Interest, etc., which the moneys to 
arise from the sale may be sufficient to 
meet.) 

Order 34 Rule 3 Note 8 

1 t(’05) 27 All 501 (504) (DB). 

Order 34 Rule 3 Note 9 

1 See (’09) 4 Ind Cas 545 (545) (DB) (Cal). 
(Case under the Transfer of Property 
Act — On order absolute for foreclosure, 
mortgage debt is discharged but llabiUty 
for costs of suit continues.) 

ZSee also(’42) 29 AIR 1942 Cal 224 (225) 
(DB) (Liabilities of mortgagor may have 
been at an end as soon as decree be- 
comes final, but decree itself is not satis- 
fied unless execution proceedings are 
taken and mortgagee decree-holder gets 
possession of mortgaged property— ’There- 
fore the Court had jurisdiction to grant 
relief under S. 38. of Bengal Money- 
lenders Act.) 

(10’) 8 Nag LR 27 (29) : 5 Ind Cas 705 

(706).] 

2 ('ll) 10 Ind Cas 748 (751) (Bom). 
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same property forecloses under the first mortgage, it will be inequitable to 
allow him to sue the mortgagor personally for the debt secured by the second 
mortgage. (3) 

See also the undermentioned case. (4) 

10. Delivery of title-deeds. — A mortgagor can institute a separate suit to 
recover compensation for loss of title-deeds; the Court may also grant, in the 
mortgage decree itself, an alternative relief for damages for such loss. But if 
no such alternative relief for damages is provided for in the preliminary and 
final decrees, the Court cannot grant it in execution.(l) 

11. Limitation for application for final decree. — See the A.I.R. Commenta- 
ries on the Limitation Act, 2nd (1942) Edition, Article 181, Note 4. 

12. Application for execution of final decree. — An application for the 
execution of a final decree is governed by Art. 182 of the Limitation Act.(l) 

A final decree in a mortgage suit may be adjusted out of Court like any 
other decree and Civil Procedure Code, O. 21 R. 2 applies thereto.(2) Where 
a mortgage decree is time-barred, it cannot be enforced, the mortgage itself 
having merged in the decree. (3) Section 48, Civil Procedure Code, applies to a 
final decree under O. 34, though the preliminary decree, on which it was based, 
had been passed under the Transfer of Property Act. (4) Where in a foreclosure 
decree against the defendants, costs are awarded to the defendants, O. 21, R. 19, 
Civil Procedure Code, is no bar to their executing the decree for costs.(5) 
Where a foreclosure decree contains no direction for delivery of possession, the 
mortgagee cannot obtain possession by ‘applying in execution’. The proper 
course is to apply for an order for ‘possession*. (6) 

13. Appeal. — It is clear under O. 34 that a final ‘decree’ is a decree and 
appealable as such. Even under the Transfer of Property Act, an order absolute 
was held to be appealable as a decree.(l) 

An order dismissing an application for passing a final decree for foreclo- 
sure on ground that it is premature is an interlocutory order and not a decree 
and therefore is not appealable.(2) 

14. Court-fee. — See the A.I.R. Commentaries on the Court-fees Act, 1st 
(1944) Edn., S. 7(i), Note 20. 


(a)R. 4. [New: Act IV of 1882, S. 88.] (1) In a suit for sale, if the 
PreUminary decree plaintiff succeeds, the Court shall pass a preliminary 
in suit for sale. decree to the effect mentioned in clauses (a), (b) (i) 

of subrule (1) of rule 2, and further directing that, in default of the de- 
fendant paying as therein mentioned, the plaintiff shall be entitled to 
apply for a final decree directing that the mortgaged property or a suffi- 
cient part thereof be sold, and the proceeds of the sale (after deduction 
therefrom of the expenses of the sale) be paid into Court and applied in 
payment of what has been found or declared under or by the preli- 


3 ('87) II Bom 112 (113, 114) (DB). 

('79) 4 Cal 475 (481) (DB). 

4 ('ll) 10 Ind Cas 174 (176) (Oudh). 

(Subsequent mortgagee made party to 
decree under Rule 2 but not made party 
to decree under R. 3, redeeming prior 
mortgagee— Mortgagee ceases to have any 
interest in the property and cannot re- 
deem the subsequent mortgage.) 

Order 34 Rule 3 Note 10 

1 (‘22) 9 Am 1922 Mad 299 (300) (DB). 
Also see O. 34 R. 5, Note 15. 

Order 34 Rule 3 Note 12 

1 ('27) 14 AIR 1927 Pat 215 (217) : 6 Pat 
780 (DB). 

[See also ('14) 1 Am 1914 PC 66 (67) : 36 
All 350 (P C).] 


2 (’23) 10 AIR 1923 Nag 20 (21) (DB)^ 

3 ('13) 35 All 250 (253) : 18 I. C. 923 (925) 
(DB). 

4 ('24) 11 Am 1924 All 696 (696) (DB). 

5 (’03) 16 CPLR 73 (75. 76). 

6 ('04) 17 CP LR 62 (64). 

Order 34 Rule 3 Note 13 

1 ('07) 3 Nag LR 146 (152. 158). 

(’90) 12 All 61 (62) (FB). 

[See also ('32) 19 Am 1932 Lah 214 (215) 
(DB) . (Order dismissing application for 
final decree amounting to dlsmlsaal of 
suit — Appealable as decree.)] 

('45) 32 Am 1945 Nag 277 (279) : ILR (1945) 
Nag 885 : 222 Ind Cas 350 Govindrao v. 
Narayan. 

2 Order is however revisable. 
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minary decree due to the plaintiff, together with such amount as may 
have been adjudged due in respect of subsequent costs, charges, expens- 
es and interest, and the balance, if any, be paid to the defendant or other 
persons entitled to receive the same. 

(2) The Court may, on good cause shown and upon terms to be 
fixed by the Court, from time to time, at any time before a final decree 
for sale is passed, extend the time fixed for the payment of the amount 
found or declared due under sub-rule (1) or of the amount adjudged due 
in respect of subsequent costs, charges, expenses and interest. 

(3) In a suit for foreclosure in the case of an anomalous mortgage, 
Power to decree sale if the plaintiff succeeds, the Court may, at the instance 
in foreclosure suit. of any party to the suit or of any other person interest- 
ed in the mortgage-security or the right of redemption, pass a like decree 
(in lieu of a decree for foreclosure) on such terms as it thinks fit, includ- 
ing the deposit in Court of a reasonable sum fixed by the Court to meet 
the expenses of the sale and to secure the performance of the terms. 

(4) Where, in a suit for sale or a suit for foreclosure in which sale 
is ordered, subsequent mortgagees or persons deriving title from, or sub- 
rogated to the rights of, any such mortgagees are joined as parties, the 
preliminary decree referred to in sub-rule (1) shall provide for the adjudi- 
cation of the respective rights and liabilities of the parties to the suit in 
the manner and form set forth in Form No. 9, Form No. 10 or Form No. 11, 
as the case may be, of Appendix D with such variations as the circumst- 
ances of the case may require. 

a. See the foot-note to the text of Rule 2 of this Order. 

Provincial Amendments 

ALLAHABAD 

In sub-rule (2) after the words "The Court may" insert the words "of its own motion, or." 

CALCUTTA 

He-number sub-rules (3) and (4) as sub-rules (4) and (5) respectively and insert the fol- 
lowing as sub-rule (3) : 

^*(3) The Court may In its discretion direct in the decree for sale that if the proceeds of 
the sale are not sufficient to pay the mortgage-debt, the mortgagor shall pay the banlancc per- 
sonally," ' 

[3-2-1933 ] 

Note . — See the undermentioned case.(l) 

OUDH 

Same as that of Allahabad. 


Synopsis 


1. Transfer of Property Act. Section 88. 

2. Amendments subsequent to 1908. 

3. Who may obtain a decree for sale. 

4. Decree for money In suit for sale. 

5. Form of decree. 

6. Contents of decree in suit for sale by 
first mortgagee. 

7. Court’s power to adjust equities. 

8. Power to extend time in suit for sale— 
Sub-rule (2) . 
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Construction of mortgage decrees. See Note 
5. 

English mortgagee. See Note 3. 

Equitable mortgagee or mortgagee by depo- 
sit of title deeds. See Note 3. 


9. Decree for sale in a foreclosure suit — 
Sub-rule (3), 

10. Order in which properties should bo sold. 

11. Interest. See Note 2 on Order 34 Rule 

11 . 

12. Costs. 

13. Succession certificate. 

14. Award. 

15. Consent decree. 

• 16. Appeal. 
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Final decree — Direction to take accounts in 
execution — Against law. See Note 5. 

Personal decree not to be included- Sec 
Note 5. 

Rights of subsequent mortgagees. See Notes 
6 and 8. 


Order 34 Rule 4 (Calcutta) 

1 (’43) 30 AIR 1943 Cal 372 (376) : ILR 

(1043) 2 Cal 417 (DB). (Bengal Money- 
Lenders Act — Preliminary decree incor- 
porating personal decree is not satisfied 


until personal liability Is also satisfied — 
Personal liability can be scaled down if 
the personal decree is made after 1st 
January 1939.) 


3 TP 1.32 


2098 


PRELIMINARY DECREE IN SUIT FOR SALE 


[O 34 R 4 N 1-3] 

1. Transfer of Property Act, Section 88— This rule corresponds to S. 88 

rt-f the Transfer of Property Act which was as follows: 

"88 ■ In a suit for sale, if the plaintiff succeeds, the Court shaU pass a 

decree to the effect mentioned in the first and second paragraphs of S. 86, 
and also ordering that, in default of the defendant paying as therein men- 
tonetVe merged property or a sufficient part thereof be sold and tha 
the proceeds of the sale (after defraying thereout the expenses of the sale) 
be paid into Court and applied in payment of what is so found due to the 
plaintiff, and that the balance, if any. be paid to the defendant or other per- 
sons entitled to receive the same. ^ 

In a suit for foreclosure, if the plaintiff succeeds and the mortgage is not 

a mortgage by conditional sale, the Court may. at the instance of the plain- 
tiff or of any person interested either in the mortgage-money or m me right 
of redemption, if it thinks fit. pass a like decree (in lieu of a decree for fore- 
closure) on such terms as it thinks fit. including, if it thinks fit. the deposit 
in Court of a reasonable sum. fixed by the Court, to meet the expenses of sale 

and to secure the performance of the terms.” . 

The provision as to the payment of subsequent costs and intere^ to the 

mortgagee out of the sale proceeds of the mortgaged property is new. The pr^ 
sent rule is not retrospective in effect so as to affect decrees already passed under 
the Transfer of Property Act at the time of coming into force of the new Code.(l) 

2. Amendments subsequent to 1908— The present rule has been ame^ed 

extensively by the Transfer of Property (Amendment) . 

of 1929. The material changes introduced by the amendment are as follows. - 

(1) The new rule makes it clear that the decree under it is a preu- 

minary’ decree. ^ ^ 

(2) If the mortgagor makes default in payment, the mortgagee has to 

‘apply’ for a final decree for sale. 

(3) The rule makes it clear that the mortgagees should be paid out oi 

the sale proceeds not only subsequent costs and interest but also 
‘subsequent charges and expenses properly incurred’ in respect oi 

the mortgage security. 

(4) Sub-rule (2) enables the Court to ‘extend the time fixed for pay 

ment. There was no such provision in the old rule. ^ 

(5) Sub-rule (3) corresponding to sub-rule (2) of the old rule is n 

expressly limited to anomalous mortgages, while sub-rule (^1 oi 
the old rule applied to *all’ mortgages other than mortgages Oy 

(6) Sub-rule (4) makes express provision for the ad]udicati^ t 

rights of ‘subsequent mortgagees’ who are joined as parties lo 

suit by a prior mortgagee. n ' 

3. Who may obtain a decree for sale— The right to sue for sale or fore 

closure is conferred by S. 67 of the Transfer of Property Act. . con- 

cannot be obtained by a usufructuary mortgagee as such or ® =mort- 

ditional sale as such. ' Such a decree can be obtained only by^ a simple 
gagee, an ‘English* mortgagee, an ‘equitable’ mortgagee and an ^ ^ 

gagee. See Note 4 on rule 2 and the imdermentioned cases. (1) As to the r 

of sub-mortgagees, see Note 9 on Rule 1. ' 

(•89) 11 All 367 (370. 373) (DB). (USW* 
Iructuary mortgagee not entitled to sue 

for sale.) /t« 

(•35) 22 AIR 1935 All 778 (781) (DB). (^ 
the case of an anomalous mortgage Court 
has discretion to pass a decree for sale 
in lieu of a decree for foreclosure.) 

(’93) 17 Bom 425 (428) (DB). (Case o 

anomalous mortgage— Sale allowe^) 

(•89) 12 Mad 109 (111) (DB). (Case o 


Order 34 Rule 4 Note 1 

1 (^2]) 8 AIR 1921 Mad 126 (128) (DB). 

Order 34 Rule 4 Note 3 

1 (’40) 27 AIR 1940 Lah 197 (197). (Pun- 
jab Land Alienation Act, S. 16— No decree 
for sale can be passed against a statutory 
agriculturist as under S. 16 of the above 
Act his land cannot be sold— Decree cre- 
ating a charge on the property can be 
passed.1 


PRELIMINARY DECREE IN SUIT FOR SALE [O 34 R 4 N 3-51 


2099 


The High Court of Madras(2) has held that a mortgagee of chattel is 
entitled to obtain a decree for sale in enforcement of his mortgage quite as much 
as a mortgagee of immovable property. See also Note 1 on Rule 1 and Note 20 

on Rule 2. 

4. Decree for money in suit for sale. — In a suit on a mortgage, it is open 
to a mortgagee to relinquish his security and to content himself with a simple 
money decree.(l) A mere decree for money which creates a charge on immov- 
able property for the decretal amount(2) or which authorises the decree-holder 
to enforce the decree by selling certain propertyCS) is not a “preliminary decree” 
on a mortgage under this rule. But a preliminary mortgage decree passed 
under this rule is not a decree for money and the decree-holder cannot execute 
it by attachment and sale of the mortgaged property. His sole remedy is to apply 
for final decree (4) 

5. Form of decree. — The forms in Appendix D for decrees in suits relating 
to mortgages have been greatly changed by the Transfer of Property (Amend- 
ment) Supplementary Act, XXI of 1929. For the form of preliminary decrees in 
suits for sale, see Appendix D, Form Nos. 5 and 5A. 

In framing decrees in mortgage suits the provisions contained in Order 34 
should not be overlooked. (1) A preliminary decree in a mortgage suit must fix 
a period within which the mortgagor should pay the mortgage-money and the 
decree should direct a sale of the' property ‘only’ if the mortgagor fails to pay 
the money within the period fixed. (2) 

It will be noted that the form of a preliminary decree for sale under this 
rule does not contain any provision regarding the mortgagor’s personal liability. 
Any decree which contains such a provision is in contravention of the rules 
which contemplate the determination of the question only when the sale 
proceeds of the mortgaged property are ‘not sufficient' to pay off tlic mortgage 
debt.(3) Accounts between the mortgagor and the mortgagee should be taken 


usufructuary mortgage— In this case 
Muttusaml Ayyar, J., held that 11 Maa 
88 was Incorrectly decided.) 

(•97 ) 24 Cal 677 (680) (DB). (Case of 

usufructuary mortgage — Sale not al- 
lowed.) 

('96) 20 Bom 296 (298) (DB). (Do.) 

(•94) 17 Mad 131 (133) (FB). (Personal 
covenant in usufructuary mortgage — 
Mortgagee entitled to sue for sale.) 

(•04) 27 Mad 526 (528) (FB). (Combi- 
nation of a simple and usufructuary 
mortgage — Mortgagee has a right to 
decree for mortgage-money and for 
sale.) 

(■88) 1888 All WN 171 (172) (DB) . (Do). 
(’86) 1886 All WN 212 (213) (DB). (Do). 
(*97) 24 Cal 348 (350), (Equitable mort- 
gage — Appropriate remedy is a decree for 
sale.) 

(•80) 2 All 527 (532) (DB). (Simple 

mortgagee can sue for sale.) 

(’04) 1 All L Jour 20 (26) (DB). (Prior 
usufructuary mortgage but possession not 
given— Subsequent simple mortgage— 
Suit based on both mortgages— Mort- 
agee entitled to a simple money decree 
for the amount due on the first mortgage 
and a decree for sale upon the second 
mortgage.) 

(*36) 23 AIR 1938 Pesh 43 (45) (DB). 

(Anomalous mortgage.) 

2 (’33) 20 AIR 1933 Mad 241 (241, 242) : 56 
Mad SaO. 


Order 34 Rule 4 Note 4 

1 (’39 ) 26 AIR 1939 Pesh 34 (35). 

(•02 ) 24 All 456 (457) (DB). 

2 ('25) 12 AIR 1925 Mad 1101 (1103). 

3 (’25) 12 AIR 1925 Mad 1083 (1084). 

4 (’46) 50 Cal WN 486 (488,489) (DB) 
Jivandas Khimji v. Dindayal Shah. 

Order 34 Rule 4 Note 5 

1 (’14) 1 AIR 1914 Lah 524 (528) : 1915 Pun 
Re No. 29 : 27 Ind Cas 489 (492) (DB). 
(’ll) 5 Sind L R 71 (76. 77) : 11 Ind Cas 
192 (195) (DB). 

2 (’15) 2 AIR 1915 Lah 221 (223) (DB). 
rSee (’37) 24 AIR 1937 Pesh 31 (32) 
(DB). (Decree for payment by annual 
instabnents and for possession on default 
was held erroneous.)! 

3 (’40) 27 AIR 1940 Bom 276 (277) : ILR 

(1940) Bom 640. (Preliminary decree in 
suit to enforce charge.) 

(’19) 6 AIR 1919 Pat 365 (366) (DB). 

(Decree providing that if sale proceeds of 
mortgaged property fall short of mort- 
gage debt there should be a person.al 
decree against mortgagor — Held that 11 
was not a preliminary decree on a mort- 
gage in the strict sense of the term.) 

(’14) 1 AIR 1914 Cal 214 (215) : 23 Ind 

Cas 389 (390). (Preliminary decree 

should not direct that no application 
against properties other than the mort- 
gaged property shall be entertained— 
Question should be left for determination 
under Rule 6.) 
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before passing the final decree. A direction in the decree for taking accounts 
in ‘execution’ is against law. (4) A decree directing sale of the mortgaged pro- 
perty in default of the mortgage-money being paid within a fixed time(5) or a 
decree for the debt which provides that the mortgaged property shall be liable 
for the debt (6) is in substantial compliance with the present rule. Where a 
decree purporting to be a decree on a mortgage is ambiguous, it should be con- 
strued so as to accord with the law.(7) As regards the construction of mortgage 
decrees, see Order 34 Rule 5, Note 23 and the undermentioned case (8) 

6. Contents of decree in suit for sale by first mortgagee, — For the form of 
a preliminary decree in a suit for sale impleading the mortgagor and a ‘puisne 
mortgagee’, see Appendix D, Form No. 9. For the form of a decree in a suit by 
a puisne mortgagee for redemption of a prior mortgage and for foreclosure or 
sale on the puisne mortgage, see Form No. 10 in Appendix D (1). The direction 
contained in sub-rule (4) is mandatory and makes it the duty of Court to adjudi- 
cate on the rights of the puisne mortgagee impleaded in a prior mortgagee’s 
suit (la). It is not necessary for the puisne mortgagee to file a substantive suit 
or counter-claim to get his rights ascertained (lb). In a suit on a prior mortgage 
in which puisne mortgagees are also impleaded as parties, each of them is entitled 
to an order that an account be taken of the amount due to him and 
to a declaration of his right to participate in the surplus sale proceeds remaining 
after paying off the prior mortgagee in the order of his priority.(2) But the pusine 
mortgagee’s right is dependent on a ‘sale being held under the prior mortgage’* 


(’25) 12 AIR 1925 Lah 640 (641) (DB). 

(A combined decree under Hr. 4 and 6 
Is an contravention of the rules.) 

(’04) 31 Cal 792 (795) (DB). (Combined 
decree under Ss. 88 and 90 of the Trans- 
fer of Property Act contravenes provisions 
of the Act.) 

NOTE.— Under sub-rule (3) of the rule 
as amended by the Calcutta High Court 
the Court may, in Its discretion, direct 
in the decree for sale that if the proceeds 
of sale are not sufficient to pay the mort- 
gage debt, the mortgagor shall pay the 
balance personally. 

Also see Order 34 Rule 6, Note 3. 

4 (’12) 15 Ind Cas 362 (363) (DB) (Mad). 
Also see O. 34 R. 2. Note 6. 

5 (’95) 22 Cal 931 (934) (DB). 

(’33) 20 AIR 1933 Cal 316 (318) (DB) . 
(Court holding mortgage lien propor- 
tionately to property in possession of 
mortgagee discharged— Decree directing 
account of what would be due to plaintiff 
and in default of payment sufficient pro- 
perty to be sold — ^Decree held to be one 
under O. 34 R. 4.) 

6 t (’97 ) 24 Cal 473 (488, 489) (SB). 

(’98) 25 Cal 580 (583) (DB). 
t(’99) 26 Cal 166 (171) (DB). 

('06) 20 Mad 78 (79) (DB). 

7 (’98) 20 AU 397 (399) (DB). 

8 (’45) 32 AIR 1945 Cal 6 (14) : ILR 

(1943) 2 Cal 485 Gour Chand v. Pra~ 

dyumna Kumar. 

[Preliminary decree — ^Provision in, for 
redemption of part of mortgaged proper- 
ties on payment of half of mortgage 
money— Decree Is still preliminary 
decree under O. 34 R. 4 — Quality and 
nature of decree is to be determined 


from actual proceedings of decree and 
not from the heading given to it] 

Order 34 Rule 4 Note 6 

1 See (’37 ) 24 AIR 1937 Cal 446 (449) (DB). 
(Suit by puisne mortgagee impleading as 
defendant prior mortgagee who is also a 
subsequent mortgagee — Plaintiff not 
offering to redeem prior mortgage— 
Decree In Form No. 9 would be propfer.) 

(la) (’47) 51 Cal WN 798 (801) (DB) 
Shiva Kumar v. Improvement of Cal- 
cutta. 

[Puisne mortgagee is not liable to pay 
any Court fee on his written statement, 
whether his claim is contested or dneon- 
tested. As the written statement of the 
puisne mortgagee is not a written rtate- 
ment containing a plea of set-off or a 
counter-claim, no court-fee is payable on 

(’45 ) 32 AIR 1945 Bom 169 (170. 

171) (DB). Amratlal v. Mulji. 

(lb) (’45 ) 32 1945 Bom 189 (170; 171) 

[See also] (’47) SlCalWN 798 (802) (DB). 
Shiv Kumar v. Improvement of Calcutta. 
[See also written statement of puisne 
mortgagee is not a counter claim— No 
court fee is payable]. 

2 (’06) 33 Cal 92 (110, 111) (SB). 

[See (’40) 27 AIR 1940 P C 134 (136) : 
ILR (1940) 2 Cal 438 :ILR (1940) 

ILR (1940) 2 Cal 436: ILR (1940) Kar PC 
271: 67 Ind App 309 (PC). (Under O. 34 
R.4 (4). C.P. code, subsequent mortgagee 
who is Impleaded as a party to a sutt on 
a prior mortgage is entitled at least to 
redeem the plaintiff or to receive Ws 
own mortgage money out of the 
sale proceeds remaining atter satlsfaeuon 
of the plaintiff’s mortgage— If they pay 
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Hence, where the prior mortgage is pjuH ^ held, the 

ouisne ^ property.(3) Where the puisne 

some properties in addition to those mortgaged to the prior 
mortgagee, the puisne mortgagee cannot ask that, if the sale proceeds of the 
properties subject to the prior mortgage are not sufficient to pay off both the 
prior and the puisne mortgages, the additional properties subject to the puisne 
mortgage should also be sold. His right is only to have his mortgage debt satis- 
fied out of the sale proceeds of the properties subject to the prior mortgage. (4) 
In a suit by a prior mortgagee impleading both the mortgagor and the puisne 
mortgagee, the mortgagor cannot be called upon to pay off both the mortgages 
on pain of his property being sold. (5) The puisne mortgagee’s right to have his 
mortgage debt satisfied out of the surplus sale proceeds is not affected by such 
sale proceeds being withdrawn from the Court by a person having notice of the 
puisne mortgagee’s title. (6) 

7. Court’s power to adjust equities. — Where a sale of the mortgaged pro- 
perties is impossible, as where the mortgaged properties have been sold for arre- 
ars of revenue or rent, the decree must be suitably modified. The Court has in- 
herent power, in such cases, to give appropriate directions for the disposal of the 
fund which represents the property.(l) See also Note 19 on Rule 1. Where part 
of the mortgaged property has been acquired by the Government under the Land 
Acquisition Act, the proper decree to pass will be a decree for sale of the avail- 
able mortgaged property with a direction that in case the entire mortgaged debt 
is not realized by the sale of such property, the mortgagee shall be entitled to a 
simple money decree against the mortgagor for a sum not in excess of the amount 

withdrawn by the mortgagor as compensation money in the land acquisition pro- 
ceedings.(2) 

8. Power to extend time in suit for sale— Sub-rule (2), — See also Note 18 
on Rule 2. 


The provision in sub-r. (2) enabling the Court to extend the time fixed 
for payment of the mortgage-money under the preliminary decree is new. The 
provision is intended for the benefit of the mortgagor (la). There was no such 
provision before the amendment of the present rule by Act XXI of 1929. Hence, 
it was held that the Court had no power to extend the period fixed for payment 
of the mortgage-money under a preliminary decree for sale.(l) It was, how- 
ever, open to the mortgagor to prevent a sale at any time before it was actually 


off the plaintiff he becomes entitled to 
apply for a final decree for sale in the 
plaintiff’s stead.)] 

(’48) 35 AIR 1948 Mad 336 (337) 

(DB). Jagannadharao v. K. V. Sastry. 
[See also Suit by prior mortgagee — 
Puisne mortgagee impleaded— Determin- 
ation of amount due to puisne mortgagee 
is necessary in order to give relief to 
plaintiff— case under S. 11 [Civil P.C.l 

3 (’10) 37 Cal 907 (910, 911). 

t{’I9) 6 AIR 1919 Mad 100 (102) : 42 Mad 
90 : 49 Ind Cas 36 (38) (DB). 

[See (’32) 19 AIR 1932 Cal 126 (129) : 59 
Cal 117 (DB). (He must file a separate 
suit) .] 

[But see (’36) 23 AIR 1936 Oudh 183 
(183) : 12 Luck 72 (DB). (Suit on mort- 
gage by prior mortgagee — Subsequent 
moitgagees cannot be deprived of right 
to sell property in all circumstances — 
Decree In Form No. 9 of Appendix D — 
Court can pass orders to safeguard rights 
of subsequent mortgagees to obtain final 
decree or to sell property.)] 

4 ('10) 37 Cal 907 (910. 911). 

(’04) 26 AU 504 (506) (DB). 

t(‘37) 24 AIR 1937 Cal 717 (718) (DB). 


[See (’32) 1<) AIR 1932 Cal 126 (129)“ : 59 
Cal 117 (DB). (But he must bring a suit 
of his own.)] 

[See also (’37) 24 AIR 1937 Cal 446 (450) 
(DB).] 

5 (’05) 1 Cal L Jour 31 (35) (DB). (Prior 
to the Transfer of Property (Amend- 
ment) Act of 1929.) 

6 (’21) 8 AIR 1921 All 312 (314) ; 43 All 268 
(DB). 

Order 34 Rule 4 Note 7 

1 (’42) 29 AIR 1942 Pat 185 (187). 

(’15) 2 AIR 1915 Cal 203 (207) (DB). 

(Mortgage security lost or converted — 
Court has Inherent jurisdiction over con- 
version which represents property.)] 

2 t(’38) 25 AIR 1938 All 221 (227) : ILR 

(1938) AU 513 (FB). 

Order 34 Rule 4 Note 8 

la. (’46) 50 Cal W N 4 (5) Jivandas 

Khimji V. Dindayal Shah. 

1 (’ll) 9 Ind Cas 771 (772) (Low Bur). 

(1900 ) 24 Bom 300 ( 302) (DB) . 

(’97) 19 All 205 (207) (DB). 

(’ll) 14 Oudh Cas 147 (152) : 11 Ind Cas 
528 (530) (DB). 

Also see O. 34 R. 5, Note 18. 
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held, by payment under the Civil Procedure Code, O. 21, R. 69.(2) Even after 
the sale it was open to him to have the sale set aside at any time before it was 
confirmed by applying under O. 21 R. 89.(3) But O. 21 R. 83 expressly provides 
that R. 83 does not apply to decrees on mortgages.(4) 

In a suit for sale by a puisne mortgagee he was given a decree conditional 
on his redeeming a prior mortgage within two months from the decree. He 
failed to redeem the prior mortgage within the period fixed but did so about four 
months after the decree. It was held that as the defendant had not taken any 
steps to redeem, the plaintiff was entitled to the benefit of the payment though 
made after the prescribed time and to a decree absolute for sale. (5) As to the 
extension of time for payment of instalments under an instalment decree passed 
under the Bengal Money-Lenders Act of 1940, see the under-mentioned case.(6) 

9. Decree for sale in a foreclosure suit — Sub-ru!e(3). — Sub-rule (3) has 
been taken from S. 25 of the English Conveyancing and Law of Property Act, 
1881.(1) The provision occurred even in S. 88 of the Transfer of Property Act 
and was repeated in O. 34, R. 4, sub-r. (2) [now sub-r. (3).] 

The Transfer of Property (Amendment) Supplementary Act, XXI of 1929, 
has made a slight change in the language of the sub-rule, and it is this: The old 
rule applied to mortgages other than ‘mortgages by conditional sale.* The new 
rule applies only to ‘anomalous’ mortgages. (2) The doubt that was felt under 
the old sub-rule as regards its applicability to anomalous mortgages(3) can thus 
no longer exist. In such cases, the Court in order to protect the interest of all 
parties concerned can, in the exercise of its discretion under this sub-rule, pass a 
decree for sale instead of one for foreclosure, although the suit may be for fore- 
closure. (4) But the Court will not pass a decree for sale instead of one for fore- 
closure under this sub-rule where it does not appear that the property was 
‘undervalued’. (5) 

Where a plaintiff mortgagee sues for foreclosure on the allegation that the 
mortgage is one by conditional sale, and it is found that the. mortgage is not one 
by conditional sale, the proper course is not to dismiss the suit but to grant relief 
under sub-rule(3).(6) 


2 See the A. I. R. Commentaries on the 
Code of Civil Procedure. 4th (1944) Edn., 
O. 21 R. 69. Note 10. 

3 See O. 34 R. 5. Note 13. 

4 (’02) 29 Cal 651 (653) (DB). 

(’21) 8 AIR 1921 Lah 384 (385). 

See also Note 20 on R. 5 of O. 34. 

5 (’02) 24 All 479 (481) (DB). 

6 tC43) 30 AIR 1943 Cal 214 (216) (DB). 

(New preliminary mortgage decree under 
S. 34. Bengal Money-Lenders Act, pay- 
able by instalments — Default in payment 
of any single instalment — Court can ext- 
end time for pasnnent of whole amount 
and not of particular instalment.) 

Order 34 Rule 4 Note 9 

1 ('88) 11 Mad 88 (90) (DB). (44 & 45 Vict..c 
41. Section 25.) 

2 ('35) 22 AIR 1935 AU 778 (781) (DB). 

3 (’13) 18 Ind Cas 24 (25) (DB) (Oudh). 
(Provision does not apply to anomalous 
mortgage.) 

[See (’29) 16 AIR 1929 Oudh 282 (282) 
(DB). (Rule 4, sub-r. (3) applies to 
anomalous mortgages.) ] 

4 (’41) 28 AIR 1941 All 169 (171, 172) :ILR 
(1941) All 240. (Discretion must be 
exercised judicially and not arbitrarily. 
The consideration that it is open to a 
mortgagee, where a sale is ordered, to 
bid for it and purchase it himself is a 
consideration which a good deal enlarges 


the scope of a Judge’s discretion in 
India.) 

(’40) 27 AIR 1940 Nag 156 (156. 157) :ILR 
(1941) Nag 607 (DB). (Lahan gahan 

mortgage — Decree for sale or foreclosure 
may be passed — ^High rate of interest- 
interest allowed to acctimulate for 
number of years — Held, circumstances 
warranted exercise of discretion in order- 
ing sale.) 

(’26) 13 AIR 1926 Oudh 487 (489) : 2 Luck 
388 (DB). 

t(’38) 25 AIR 1938 Nag 112 (114) :1LB 
(1938) Nag 91 (DB). 

5 (’21) 8 Am 1921 Oudh 176 (182) (DB). 
(’13) 18 Ind Cas 24 (27) (DB) (Oudh). 
(Discretion will be exercised only on 
clear evidence of some distinct advant- 
age to accrue thereby to the party In 
whose favour the discretion is asked to be 
exercised without Injury to the reasonable 
and equitable claims of the opposite 
side.) 

ISee also (’41) 28 Am 1941 AU 169 (172): 
ILR (1941) All 240. (Where the security 
is deficient, or where It is a matter of 
speculation whether it Is sufficient or 
deficient, a mortgagee wlU not be 
deprived of his remedy by way of fore- 
closure. if he prefers it.)] 

6 (*85) 1885 AU WN 329 (329) (DB). 
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10. Order in which properties should be sold. — ‘Prima facie’ the decree- 
holder is entiUed to have the mortgaged properties sold in any order he likes. (1) 
There are however, two important exceptions to this general rule, namely, 

(1) the doctrine of ‘marshalling’ securities as laid down in the Transfer 

of Property Act, and 

(2) tlie CourVs power under this rule to ‘adjust the equities between 


the parties. 

‘Doctrine of marshalling’— Section 56 of the Transfer of Property Act, as 
it stood before its amendment, applied only as between the ‘seller and his 
‘buyer’. (2) The section has now been recast by Act XX of 1929 and it is now 
provided that the buyer can claim the right of marshalling against not only the 
seller but also against the ‘mortgagee,’ but not so as to prejudice his 
Similarly, the old S. 81 of the Transfer of Property Act provided for marshalling 
where there were two properties only. The scope of that section has now been 
widened by Act XX of 1929 by providing that the section should apply to cases 
where there are ‘more than two’ properties and to ‘all’ subsequent mortgages. 


‘Court’s power to adjust equities’ — Even if the doctrine of marshalli^, 
above referred to, is not strictly applicable, the Court has, under this rule, the 
power to direct the order in which the various mortgaged properties should be 
sold, for the purpose of protecting the equities that may exist in favour o any 

of the parties.(3) Thus, where a son undertakes that where the sale of 
father’s share alone is insufficient to satisfy the mortgage 

own share also may be sold, the Court may direct that the interest of the 

father alone may be sold first.(4) ^ 

A and B mortgage certain items of property to C. B then mortgages to D 

his own items of the mortgaged property. In a suit by C, D 

items belonging to A alone should be sold first, the reason being that the mort- 
gagor is not the same in both the mortgages.CS) If, however, the 
f greed that the properties should be sold in a particular order the 
should be given effect to. It has been held by the Madras High Court that S. 56 


Order 34 Rule 4 Note 10 

1 (’24) 11 AIR 1924 Mad 366 (367) : 47 Mad 
688 (DB). 

(’09) 4 Ind Cas 398 (399) (DB) (Cal). 

(’67) 8 Suth WR 379 (382) (DB). 
t(’07) 34 Cal 13 (17) (DB). 

(’95) 17 All 434 (435) (DB). 

(’ll) 12 Ind Cas 439 (439, 440) (DB) 

(Mad). 

(’24) 11 AIR 1924 Pat 700 (703) (DB). 

(’40) 27 AIR 1940 Cal 159 (160) :ILR 

(1939) 2 Cal 455 (457). 

2 (’08) 31 Mad 419 (421, 423) (FB). 

(’95) 17 All 434 (435) (DB). 

[See (’14) 1 AIR 1914 Cal 828 (829) : 41 

Cal 418 (DB).] 

3 (’24) 11 AIR 1924 Pat 459 (464) : 3 Pat 

522 (DB). 

(•19) 6 AIR 1919 Pat 281 (282) -.4 Pat L 
Jour 207 (DB). (Descretlon is not to be 
arbitrarily exercised.) 

(’31) 18 AIR 1931 Nag 91 (94) : 13 Nag 
LR 213. (Although in sub-r. (4) of R. 4 
subsequent mortgagees or persons deriv- 
ing title from them are mentioned, it was 
held that it must be taken to include 
subsequent purchasers also.) 

(’08) 31 Mad 419 (423, 424) (FB). 

(’06) 29 Mad 217 (223). 

•C27) 14 AIR 1927 Cal 522 (526). 

(’24) 11 AIR 1924 Pat 802 (802) :3 Pat 

962 (DB). 


(’10) 7 Ind Cas 4 (5) (DB) (Cal). 

('83) 9 Cal 409 (410) (DB). 

(’ll) 36 Bom 68 (76) : 12 Ind Cas 949 

(952) (DB). 

(’17) 4 AIR 1917 Mad 772 (773) (DB). 
(•03) 25 All 42 (45) (DB). 

(’24) 11 AIR 1924 Mad 509 (510) (DB). 

(Executing Court can also do so.) 
t(’32) 19 AIR 1932 All 85 (87. 88. 90) : 53 
All 391 (DB). 

(■39) 26 AIR 1939 All 314 (316, 318) : ILR 
(1939) All 150 (DB). (Transferee of a 
portion of the mortgaged property pay- 
ing part of the decretal amount and 
decree-holder agreeing that the portion 
transferred should not be proceeded 
against — Decree-holder is entitled to ask 
that such portion should not be sold 

first.) 

[See also (’44) 31 AIR 1944 Nag 25 (27, 
28) ; ILR (1944) Nag 230 (DB), (Maint- 
enance decree charging certain proper- 
ties One of them subsequently transfer- 

red to another for an old family debt— 
Transferee can ask that the decree-hold- 
er should proceed first against other 

properties.) ] 

4 (’ll) 36 Bom 68 (76) : 12 Ind Cas 949 

(952) (DB). 

5 (’30) 17 AIR 1930 Mad 178 (180). 
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of the Transfer of Property Act as amended by Act XX of 1929 is exhaustive 
and the right of marshalling in law since 1929 is co-extensive with the right in 
equity and so, there is no justification to extend the legal right of marshalling by 
relying on the provisions of O. 34, Rr 4 and 5 in a way which cannot be justified 
by any well established principle. (6) 

See Note 17 on Rule 5. 

11. Interest, — See Note 2 on Order 34 Rule 11. 

12. Costs. — Costs awarded to a mortgagee in a suit for sale on a mortgage 
are part of the mortgage-money(l) and are primarily recoverable from the 
mortgaged property and not from the mortgagor personally, (2) unless the decree 
makes the mortgagor personally liable for the costs. (3) This will apply even to 
a decree passed in appeal. Though the words used in the appellate decree may 
lend themselves to the construction that the judgment debtor was personally 
liable, the appellate decree is to be interpreted in accordance with the rules of 
O. 34 and the party which contends that a departure from the general rule was 
intended must establish his contention from the words used in the judgment 
and the decree (3a) 

Ordinarily, in a mortgage suit, a puisne mortgagee is not personally made 
liable for the costs. (4) But if he makes himself responsible for any unnecessary 
contest in the suit, he may be made personally liable for the costs. (5) The ut- 


6 (’40) 27 AIR 1940 Mad 776 (776) (DB). 

Order 34 Rule 4 Note 12 

1 (’14) 1 AIR 1914 All 444 (445). 

(■32) 19 AIR 1932 Cal 524 (533. 534) : 59 
Cal 667 (DB). (A case of mortgage of 
moveables.) 

(’16) 3 AIR 1916 Pat 1 (1) : 2 Pat L Jour 
51 (DB). 

t('37) 24 AIR 1937 Rang 71 (72) : 14 Rang 
538. 

(’35) 22 AIR 1935 Rang 514 (517) (DB). 
(’35) 22 AIR 1935 Oudh 452 (453). 

(’35) 22 AIR 1935 Mad 101 (105) : 58 Mad 
418 (DB). 

[Sec also (’33 ) 20 AIR 1933 Rang 81 (83). 
(Plaintiff was held to be entitled to add 
his costs to the mortgage-money.)] 

2 (’48) 35 AIR 1948 Pat 127 (128) : 26 

Pat 422 (DB). Rama Rao v. Rajeswar 
Rao. 

t(’98) 20 All 523 (526. 527. 528) (FB). 

(’18) 5 AIR 1918 All 366 (366) : 40 All 
109:43 Ind Cas 557 (559. 560) (DB). 

(’16) 3 AIR 1916 Pat 1 (1) : 2 Pat L Jour 
51 (DB). 

(’18) 5 AIR 1918 Oudh 445 (445) (DB). 
(’07) 30 Mad 464 (465, 466). 
t(’25) 12 AIR 1925 Cal 1135 (1135, 1136). 
(’26) 13 AIR 1926 Oudh 27 (28). 

(’35) 22 AIR 1935 Oudh 452 (453). 

(’35) 22 AIR 1935 Mad 101 (105) : 58 Mad 
418 (DB). (But where right of mort- 

gagee to maintain suit is disputed, this 
rule cannot be insisted on.) 

(’39) 26 AIR 1939 Cal 166 (168. 169) (DB). 
[See also (’39) 26 AIR 1939 Lah 303 (304). 
(Holder of mortgage decree cannot claim 
rateable distribution even for costs, as 
they are primarily recoverable from the 
mortgaged property.)] 

Also see O. 34 R. 2. N. 11; R. 5, N.. 26: R. 6. 
N. 11 and R. 10, Note 8. 

3 (*48) 35 AIR 1948 Pat 127 (128) : 

26 Pat 422 (DB). Ram Rao v. Ra 3 csu;aT 
Rao. 


(’43) 30 AIR 1943 Nag 178 (783) : ILR 

(1943) Nag 422 . (DB). (Personal decree 
for costs can be passed if defence or con> 
duct of mortgagor demands it— Mort* 
gagor setting up bona fide plea of limita- 
tion — This is not justification for personal 
decree for costs.) 

(’19) 6 AIR 1919 All 297 (298) .* 41 AU 473 
(DB). 

t('31) 18 AIR 1931 Rang 153 (159, 160) :9 
Rang 186 (DB). (Persons other than 

mortgagors such as prior mortgagees 
impleaded and unsuccessful — Ordered to 
pay costs personally.) 

(’33) 20 AIR 1933 Lah 329 (330) (DB). 

(Pre-emptor of mortgaged property rais- 
ing false defence — Personal decree for 
costs passed against him.) 

(’88) 10 AU 127 (129). 

(’39) 26 AIR 1939 Cal 166 (168, 169) (DB). 
(Court can In appropriate cases direct 
costs to be recovered personally from 
the mortgagor.) 

[5ee also (*30) 17 AIR 1930 Bom 11 (15) 
(DB), (Official Receiver disputing vali- 
dity of mortgage ordered to pay costs, 
the question of his right to reimburse- 
ment out of surplus being left for Insol- 
vency Court to decide.)] 

3a (’48) 35 AIR 1948 Pat 127 (128): 

26 Pat 422 (DB). Ram Rao v. Rajeswar 
Rao. 

4 (’33) 20 AIR 1933 Rang 335 (336) (DB). 

t(’32) 19 AIR 1932 Rang 153 (153) : 10 

Rang 308 (DB). 

5 (’33) 20 AIR 1933 Rang 335 (336) (DB). 

(’32) 19 AIR 1932 Rang 153 (153) : 10 

Rang 308 (DB) . 

(’35) 22 Am 1935 Mad 101 (105) : 58 Mad 
418 (DB). 

(’36) 23 Am 1936 Lah 607 (608) : 17 
520 (DB). 

[See also (’36) 23 Am 1936 Nag 184 
(184) cILR (1937) Nag 32. (Appeal by 
subsequent mortgagees falling — Costs a 
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most that he can be made liable for is the ‘extra’ costs caused by his unnecessary 
contest.(6) The mere fact that a subsequent purchaser of the mortgaged property 
purchased it for a very small sum does not necessarily imply that he undertook 
to pay the mortgage debt and that if he failed to pay he was to be personally 
liable for the costs of the suit, and hence, is no justification for ordering costs 
to be recovered personally from him.C7) 

13. Succession certificate. — It has been held by the High Courts of Bom- 
bay, (1) Calcutta(2) and Madras(3) that S. 4 of the Succession Certificate Act 
(now S. 214 of the Succession Act, 1925) does not apply to suits for sale on mort- 
gages of immovable property, where no personal decree against the mortgagor 
is asked for. But a contary view is held by the Allahabad High Court. (4) 

14. Award. — Rules 4 and 5 of Order 34 do not apply to a decree passed on 
the award of an arbitrator and hence a ‘final decree’ is not necessary in such a 
case before the decree can be executed. See O. 34 R. 5, Note 5. 

15. Consent decree. — It is open to the parties to a mortgage suit to enter 
into a compromise and the Court can, in such a case, pass a decree in terms of 
the compromise. Such a decree need not conform to the provisions of O. 34.(1) 
For instance, instead of a lump sum being directed to be paid on a fixed day, a 
compromise decree may provide that the mortgage-money should be paid in cer- 
tain instalments and that in default the mortgaged property should be brought 
to sale. In such a case, it is not necessary to have a final decree passed under R. 
5 before bringing the property to sale. (2) For it is open to the mortgagor to 
waive the benefit of the provision which requires that a final decree should be 


awarded against such appellants — Costs 
can be realized personally against sub- 
sequent mortgagees.) ] 

6 (‘33) 20 AIR 1933 Rang 335 (336) (DB). 

7 (’43) 30 AIR 1943 Nag 178 (184) : ILR 

(1943) Nag 422 (DB). 

Order 34 Rule 4 Note 13 

1 ('04) 28 Bom 630 (633, 634, 635) (DB). 

2 (’99) 26 Cal 839 (841. 842) (DB). Mort- 

gage suit —In such a suit succession certi- 
ficate is not necessary.) 

(’92) 19 Cal 336 (339) (DB). (Do.) 

(’95) 22 Cal 143 (149) (DB). (Do.) 

3 (’06) 29 Mad 77 (78. 79) (DB). (In this 
case personal decree was prayed for and 
granted— Held that succession certificate 
was necessary.) 

4 (’94) 16 All 259 (268) (FB). (Section 4 of 
Succession Certificate Act applies to suit 
for sale under S. 88, T. P. Act (now O. 
34 R. 4).) 

Order 34 Rule 4 Note 15 

1 (’45) 32 AIR 1945 Nag 289 (291): 

ILR (1945.) Nag 643 (DB) Ratanlal Har- 
lalji V. Mt. Sagarhai. 

[Decree passed in terms of compromise 
and not In terms of R. 4— R. 5 has no 
application— Decree is executable.] 

(’43) 30 AIR 1943 AU 321 (326) : ILR 

(1943) All 684 (DB). 

•K’20) 7 AIR 1920 Pat 731 (733) :5 Pat 
L Jour 672 (DB). (Payments made out 
of Court can be recognized.) 

(’21) 8 AIR 1921 Pat 320 ( 320) (DB). 

(’26) 13 AIR 1926 Oudh 385 ( 386) : 29 
Oudh Cas 26 (DB). (Order 34 refers to a 
case where a plaintiff succeeds, and not 
to a case where the matter Is compromis- 
ed.) 

(’27) 14 AIR 1927 Pat 271 (277) :6 Pat 
388 (DB). 


tC23) 10 AIR 1923 Pat 375 (378) :7 Pat 
28 (DB). 

(■24) 11 AIR 1924 Mad 645 (646) (DB). 

(Decree passed in accordance with com- 
promise is not a preliminary decree and is 
capable of execution.) 

(’21) 8 AIR 1921 Lah 384 (385). (Do). 

(•22) 9 AIR 1922 All 383 (334) : 44 All 668 
(DB). 

•(’35) 22 AIR 1935 Pat 385 (395) : 14 Pat 
488 (DB). 

t(‘37) 24 AIR 1937 Lah 874 (875). (Final 
decree may be passed by consent of 
parties without preliminary decree.) 

2 (’44) 31 AIR 1944 Oudh 111 (113). (Pre- 
liminary decree for foreclosure on com- 
promise providing for payment by instal- 
ments.) 

(’44) 31 AIR 1944 Oudh 106 (109) (DB). 

(Do.) 

(’43) 30 AIR 1943 AU 321 (326) : ILR 

(1943) All 684 (DB). 

(’43) 30 AIR 1943 Lah 189 (190. 191). 
t(’07) 34 Cal 886 ( 890) (DB). 

(’21) 8 AIR 1921 Lah 384 (385) : 55 Ind 

Cas 816 (816). 

(’34) 21 AIR 1934 Cal 735 (736) (DB). 

(’29) 16 AIR 1929 Lah 390 (391). 

(•09) 1 Iiid Cas 677 (681) (DB) (Cal). 
(•29) 16 AIR 1929 Cal 11 (12, 14) (DB). 
t(’27) 14 AIR 1927 AU 167 (168) : 49 All 
297 (FB). 

. [5ee also (’23) 10 AIR 1923 Cal 626 (628 : 
50 Cal 650 (DB). (Compromise decree 
fiixing two years for payment and for 
immediate sale on default — Decree-holder 
dying within two years— No final decree 
is necessary — Heirs of decree-holder need 
not be brought on record within three 
months.) ] 

Also see O. 34 R. 5. Note 5. 
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passed before the property can be sold and where by his agreement he has 
waived the benefit, a final decree which is intended only for his benefit is not 
necessary.(3) But the decree-holder is not ‘precluded’ from applying for a final 
decree in such a case. (4) So also where the parties have agreed that the decree 
should be drawn up under R. 4, a final decree under R. 5 is necessary. (5) Order 
34 Rule 14 does not apply to a compromise decree. (6) r* 

A compromise decree on a mortgage may fix a longer period than the six 
months allowed under the rule, for payment by the mortgagor. (7)- Where a 
compromise mortgage decree authorises its enforcement against properties other 
than the mortgaged property, execution of the decree by the arrest of the mortr 
gagor is permissible. (8) -a 

See also Note 18 on Rule 2 and Note 5 on Rule 5. 

16. Appeal. — Under the Civil Procedure Code, O. 43 R. 1 (o) an appeal 
lies from an order refusing to extend time for payment under this rule. But no 
such appeal lies after the ‘final decree has been passed.’(l) In an appeal from a 
preliminary decree ‘ad valorem’ court-fee is payable on the amount ‘found due’ 
and not on the amount claimed by the plaintiff. (2) Under S. 97 of the Code, 
where a preliminary decree is not appealed from, it cannot be questioned in an 
appeal from the final decree. (3) Under the former Code it was held that an 
application for taking accounts on a mortgage, directed by a decree thereon) was 
one in execution and that an order on such application was appealable' under S. 
244 (now S. 47). (4) This view is not tenable under the present Code. . > : 

'■ J • t • 

^R. 5, [New: Act IV of 1882, S. 89.] (1) Where, on or before the 
Final decree in day fixed or at any time before the confirmation of a 

suit for sale. sale made in pursuance of a final decree passed under 

sub-rule (3) of this rule, the defendant makes payment into Court of all 
amounts due from him under sub-rule (1) of rule 4, the Court shallj on 
application made by the defendant in this behalf, pass a final decree or, 
if such decree has been passed, an order — 

(a) ordering the plaintiff to deliver up the documents referred to 
in the preliminary decree, 

and, if necessary, — 

(b) ordering him to transfer the mortgaged property as directed 
in the said decree, 

and, also, if necessary,' — ■ 


3 t(’ll) 10 Ind Cas 536 (537, 538) (DB) 
(Cal). 

(’07) 34 Cal 886 (890) (DB). 

(’14) 1 AIR 1914 PC 150 (151, 152) : 42 
Cal 776 : 42 Ind App 88 (PC). 

(’23) 10 AIR 1923 Cal 626 (628) : 50 Cal 
650 (DB). 

ISee (’44) 31 AIR 1944 Oudh 106 (109) 
(DB) . (Provisions of O. 34 Rr. 2 and 3 
being for the benefit of the mortgagor 
can be waived by him.) ] 

4 (’31) 18 AIR 1931 All 340 (341) (DB). 
[See also (’37) 24 AIR 1937 Oudh 453 
(454). (Preliminary decree based on 
compromise — Final decree passed after 
notice to judgment-debtor — Judgment- 
debtor not putting in appearance can- 
not plead in execution that final decree 
was unnecessary and that limit^ion for 
execution began to run from the preli- 
minary decree.)] 

5 t('29) 16 AIR 1929 All 881 (883) (DB). 
(‘31) 18 Am 1931 All 340 (341) (DB). 

ISee also (’40) 27 Am 1940 Oudh 90 (92) ; 
15 Luck 95 (DB). (Limitation for exe- 


cution does not run from the, date of 
preliminary decree.) ] ■' ^ 

6 See O. 34 R. 14. Note 14. ' 

7 (’43) 30 Am 1943 AU 321 (326) ;ILR 

(1943) All 684 (DB). 

(■29) 16 Am 1929 AU 881 (883) (DB). 

8 t('29) 16 Am 1929 Lah 86 (87). 

(’32) 19 Am 1932 AU 439 (440) : 54 All 
763 (DB). (Consent decrefe creating 

charge or mortgage silent as to mode of 
execution — ^Arrest or execution against 
other properties available in execution — 
But properties charged or mortgaged can 
be sold only by separate suit under R- 
14.) ’ 

[See also (’32) 19 Am 1932 Cal 775 (778, 
780) :59 Cal 1314 (DB).] , 

Order 34 Rule 4 Note 16 

1 (’30) 17 Am 1930 Nag 240 (240). 

2 ('27) 14 Am 1927 Sind 251 (252) : 23 Sind 
L R 277 (DB), 

3 ('16) 3 Am 1916 Bom 305 (307) : 40 Bom 
321 (DB). (This was the law even under 
the old Code.) 

4 ('03) 26 Mad 237 (238) (DB). - 


final* 
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(c) ordering him to put the defendant in possession of the pro- 

(2) Where^the mortgaged property or part thereof has been sold 
of a decree passed under sub-rule (3) of this rule, the Cour 
shall not pass an under sub-rule (1) of this rule, unless the defend- 

ant, in addition to the amount — v^+^onf;d in sub-rule (1), deposits in Court 
for payment to the purchaser a sum equal to oer cent, of the amount 
of the purchase-money paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall be entitled 
to an order for repayment of the amount of the purchase-money paid into 
Court by him, together with a sum equal to five per cent, thereof. 

(3) Where payment in accordance with sub-rule (1) has not been 
made, the Court shall, on application made by the plaintiff in this behalf, 
pass a final decree directing that the mortgaged property or a sufficient 
part thereof be sold, and that the proceeds of the sale be dealt with in the 
manner provided in sub-rule (1) of rule 4. 

[cf. C.P.C., O. 21 R. 89.] 

a. See the foot-note to the text of Rule 2 of this Order. 


Provincial Amendment 

MADRAS 

Substitute the following for sub-rule (3) : 

“Where payment m accordance with sub-rule (1) has not been made, the Court shall, 
on application made by the plaintiff in this behalf and after notice to all the parties, pass a 
final decree directing that the mortgaged property or a sufficient part thereof be sold, and that 
the proceeds of the sale be dealt with in the manner provided in sub-rule (1) of Rule 4“. (1) 

[R. O. C. No. 4955 of 1930.J 


1. Transfer of Property Act, Section 89. 

2. Amendments after 1908. 

3. Scope of the rule. 

4. Final decree, when can be passed. 

5. Consent decrees and decrees on award. 

6. Only one final decree to be passed. 

7. Form of final decree for sale. 

8. Court cannot go behind preliminary 
decree. 

9. Court to which application for final 
decree is to be made. 

10. Application for final decree, if and when 
necessary. 

11. Notice to judgment-debtor, if necessary 
before passing final decree. 

12. Limitation for application for final 
decree. 

13. Mortgagor’s rights before confirmation of 
sale. 

14. Payment into Court. 

X4a. Payment or adjustment out of Court — 
see N. 14. 

15. Return of documents relating to property. 

16. Dismissal of mortgagee's application for 
final decree. 

Topic 

Acquisition under the Land Acquisition Act 
— lEffect — Final decree, if essential. See 
Note 17. 

Decree directing payment by instalments— 
Not a decree under Rule 4. See Note 5. 

Defective applications — Effect. See Notes 10 
and 16. 

Defective final decree — Effect. See Note 7. 

Enlargement of mortgagor's interest. See 
Note 19. 

Non-liablllty of non-parties to final decree. 
See Note 20. 


Synopsis 

17. “Directing that the mortgaged property 
or a sufficient part thereof be sold.”. 

18. Power to enlarge time. 

19. Effect of sale under mortgage decree. 

20. Execution of final decree for sale. 

21. Transfer of final decree. 

22. Injunction restraining mortgagor from 
receiving income of mortgaged property. 

23. Construction of mortgage decree. 

24. Appeal. 

25. Court-fee. See the A.I.R. Commentaries 
on the Court-fees Act, 2nd (1949) Edn., 
S. 7 (i) Notes 18 and 20 and Sch. I. Art. 
1. Note 8. 

26. Costs not recoverable from moi'tgagor 
personally. 

27. Dekkhan Agriculturists' Relief Act. 

28. Limitation for application for execution 
of final decree. See Notes on Articles 
182 and 183 in the A. I. R. Commentaries 
on the Limitation Act. 2nd (1942) Edi- 
tion. 

29. Nature of proceedings for final decree. 

30. Joint decree-holders. 

Indicator 

“Order absolute.” and final decree— Effect of 
— Difference. See Note 13. 

Order in which properties are to be sold, 
See Note 17. 

Partition subsequent to mortgage— Remedy 
mortgagee. See Note 17. 

Preliminary decree not questionable in ap- 
peal from final decree. See Note 24. 

Who may apply for final decree. See Notes 
10 and 30. 


Order 34 Rule 5 (Madras) 

1 The substituted sub-rule (3) came into 


force on 20-8-1931. see (’35) 22 AIR 

1935 Mad 716 (717) (DB). 
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r*f fh O’ Transfer of Property Act, Section 89. — This rule corresponds to S. 89 
of the Transfer of Property Act; that section was as follows: 

“89. If in any case under S. 88 the defendant pays to the plaintiff or into 
Court on the day fixed as aforesaid the amount due und*»- -iiOx igage, the 
costs, if any, awarded to him and such suhs‘=‘- ^^sts as are mentioned 
in S. 94, the defendant shall be put in possession of the mort- 

gaged property; but ^uch payment is not so made, the plaintiff or the de- 
fendant, as «ie case may be, may apply to the Court for an order absolute for 
sale of the mortgaged property, and the Court shall then pass an order that 
such property, or a sufficient part thereof, be sold, and that the proceeds of 
the sale be dealt with as is mentioned in S. 88: and thereupon the defendant’s 
right to redeem and the security shall both be extinguished.” 

The chief points of distinction between the two provisions are the follow- 
ing; 

(1) Under S. 89 an ‘order absolute’ for sale was passed while under the 

present rule a final ‘decree’ is passed. 

(2) Under S. 89 payment of the mortgage-money could be made either 

to the plaintiff or into the Court.’ Under the present rule, pay- 
ment has to be made only ‘into the Court.’ 

(3) The words at the end of S. 89, “and thereupon the defendant’s right 

to redeem and the security shall both be extinguished” have been 
omitted in the present rule. 

(4) The provision for the passing of a ‘decree’ in case of payment by 

the mortgagor within the proper time is new. 

2, Amendments after 1908. — The chief changes introduced in the rule by 
the amending Act, XXI or 1929, are as follows: 

(1) The present rule makes it quite clear that the decree under it is a 

‘final decree.* 

(2) Upon payment of the mortgage-money under the preliminary 

decree, the present rule requires the mortgagor to ‘apply’ for a 
‘final decree.’ 

(3) The provision in sub-rule (1) as to the defendant paying the mort- 

gage-money at any time before the confirmation of the sale is new. 

(4) Sub-rule (2) is new. 

3. Scope of the rule.— The present rule applies only where a preliminary 
decree has been passed under rule 4.(1) A decree passed in a suit for mainten- 
ance, the amount of maintenance being a charge upon the property, is not a preli- 
minary decree under R. 4 and R. 5 cannot be applied to such a decree (2) It has 
been held in the undermentioned case(3) that an agreement registered under 
b. 14 of the Madras Debt Conciliation Act, 1936 providing for the sale of the 
mortgaged property in default of payment within a certain time is to be regard- 
ed as a final decree in a mortgage suit and hence the provisions of R. 5 apply to 

X L« 


1 r 5 Note 3 

1 ( 09) 1 Ind Cas 677 (680) (DB) (Cal). 
[See also] ('49) 36 AIR 1949 Mad 143 (144) 
Venkata Chalapatti Rao v. Kanchayya. 
Exparte money decree — Judgment debtor 
giving immovable property as security 
as condition for setting aside exparte 
decree — Suit decreed — Decree-holder 
executing decree against property 
given as security— Property purchased by 
decree-holder himself — Judgment debtor 
applying under O. 34 R. 5, for setting 
aside sale after making necessary deposit 
—Procedure xmder O. 34 R. 5 held in- 
applicable there having no decree based 
on charge.] 


(’47) 34 AIR 1947 Mad 101 (102) : 

ILR (1947) Mad 377 (DB). Sarraju v. 
Venkatraju. 

[Decree entitles decree-holder to proceed 
directly in execution, should the judg- 
ment-debtor fail to pay the amount -due 
by him.] 

(’45) 32 AIR 1945 Mad 422 (423) : 

ILR (1946) Mad 265 (DB). Nanjappa v, 
Sreeranga. 

[Mortgagor failing to pay within time 
.fixed in agreement — Property sold in ex- 
cution — Mortgagor can deposit amount in 
Court under R. 5, before confirmation of 
sale.] 
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4. Final decree, when can be passed. — Order 34 contemplates the passing 
of a preliminary decree and a final decree in all mortgage suits. The final decree 
for sale is passed when the payment directed by the preliminary decree has not 
been made within the proper time. A final decree under R. 5 is necessary only 
when the decree originally passed is a preliminary decree under R. 4. Hence, 
where only a money decree has been passed, a final decree under the rule is not 
necessary although the decree may authorize the decree-holder to realize the 
decree amount by sale of the judgment-debtor’s property.(l) Similarly, where, 

at the time of the coming into force of the present Code ® 

decree had already been passed under the Transfer of Property Act S. 88, it has 
been held that a final decree under the present rule is not necessary. (2) But where 
property is charged with the payment of the decretal amount it was held m the 
undermentioned case(3> that the proper mode of realizing the decree-amount 
was to obtain a decree absolute for sale and that it w'as not necessary to attach 

the p plaintiff under a preliminary decree in a mortgage suit is dir- 

ected to pay off a prior mortgage before bringing the 

he is entitled to apply for a final decree for sale even thqufih he has made the 
navment only ‘after’ the time fixed by the decree. (4) 

^ ^ Where the purchaser of a portion of the equity of redemption is made one 
of the defendants to a suit on a mortgage and, after the preliminary decree is 
passed he obtains an assignment of the mortgagee’s rights, he is entitled to apply 
for a final decree, although only for a ‘proportionately reduced portion of the 
mortgage amount.(5) Although a final decree is necessary to be Passed before 
execution yet a mortgagor who allows execution to take place, without rinsing 
anv obiection will be estopped from contending that the want of a final decree 
is LtaTto the proceedings. (6) Similarly, it was held under the T" 

perty Act that no objection as to the want of 

could be raised where execution had once proceeded without 

5. Consent decrees and decrees on award— It has been seen in ^ote 4 that 
this rule applies only where a preliminary decree has been passed under Rule 4. 
A consent decree providing for payment by instalments is not a preliminary 
decree under Rule 4 and hence, a final decree under the present rule is not neces- 
sary in such a case.(l) Similarl y, a de cree on an ‘award ’ is not a preliminary 


Order 34 Rule 5 Note 4 

1 (-25) 12 AIR 1925 Mad 1083 (1084). 

2 (’24) 11 AIR 1924 Mad 603 (603) (DB). 

(’17) 4 AIR 1917 Mad 315 (315, 316) (DB). 
t(’18) 5 AIR 1918 Pat 41 (45) :4 Pat L 
Jour 213 (DB). 

(’21) 8 AIR 1921 Mad 126 (130. 131) (DB). 

3 (’27) 14 AIR 1927 Mad 190 (191, 192). 

4 (’02) 24 All 479 (481) (DB). 

[See also (1900) 1900 AH WN 95 (95) 

(DB).] 

5 (’27) 14 AIR 1927 Mad 560 ( 562). 

6 ('42) 29 AIR 1942 Pat 343 ( 344). (Sale 

held after final decree but appUcation for 
execution made before final decree— Sale 
only irregular and not void.) 

t('18) 5 AIR 1918 Pat 41 (46) :4 Pat L 

?^Am^l9l4 Mad 365 (365) : 23 Ind 

Cas 390 (391) (DB). 

(*27) 14 AIR 1927 Bom 131 (133) 

7 (’99) 2 Oudh Cas 337 ( 339. 340). 

(’02) 25 Mad 537 (539) (DB). 

(’04) 31 Cal 370 ( 371, 372) (DB). 

(’01) 28 Cal 73 (77) (DB). 

(’91) 18 Cal 139 (142) (DB). 


51 Bom 


Also see O. 34 R. 3. Note 7. 

[But see (’99) 9 Mad L Jour 349 (350) 

(DB).l 

Order 34 Rule 5 Note 5 

(’49) 36 AIR 1949 All 317 (318) (Luck. 
Bench) Surajpal Sing v. Sarjoo Prasad. 
(■45) 32 AIR 1945 Nag 289 (291 : 

ILR (1945) Nag 643 (DB). Ratanlal Har(- 

.alji V. Mt. Sagarbai. 

[No application under R. 6 is necessary] 
t(’ll) 10 Ifid Cas 536 (537) (DB) (Cal). 

(’34) 21 AIR 1934 Cal 735 (736) (DB) . 
(•27) 14 AIR 1927 Pat 271 (277) :6 Pat 

388 (DB). 

(•28) 15 AIR 1928 Mad 38 (39) (DB). 

(’23) 10 AIR 1923 Pat 375 (378) :2 Pat 

538 (DB). _ 

(’24) 11 AIR 1924 Mad 645 (646) (DB). 
(’21) 8 AIR 1921 Lah 384 (385). 
t('29) 16 AIR 1929 Cal 11 (14) (DB). 

(■23) 10 AIR 1923 Cal 626 (628) : 50 Cal 

650 (DB). 

(’29) 16 AIR 1929 Bom 227 (228). 

•(’27) 14 AIR 1927 All 167 (168) : 49 All 

297 (FB). 

(•09) 1 Ind Cas 677 (680) (DB) (Cal). 
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decree under Rule 4 and no final decree is necessary to be passed (2) But a 
decree-holder is not ‘precluded’ from applying for a final decree where a prelimi- 
nary decree by consent has been passed.(3) It has been held that where the mort- 
gagee enters into a compromise with one of the mortgagor— defendants and a 
consent decree is passed against such defendant, the mortgagee can still obtain 
a usual mortgage decree against the other defendants if there is nothing in the 
compromise preventing the mortgagee from proceeding with the suit against the 
other Co-mortgagors.(3a) See also Note 15 on Rule 4. 

Where a mortgage itself is invalid, as being opposed to a certain statute, it 
cannot be validated by consent decree on the mortgage. The mortgagor can 
resist an application for final decree on the ground that the mortgage is not bind- 
ing on him. (4) 


6. Only one final decree to be passed. — This rule contemplates the passing 
of only ‘one’ final decree.(l) Where the the preliminary decree is appealed from, 
the final decree should be based on the appellate decree.(2) But this does not 
mean that a final decree cannot be passed pending an appeal from the prelimi- 
nary decree and that a final decree so passed is invalid and inexecutable. (3) 

("22) 9 AIR I92a».All 383 ( 384) : 44 All ~3a (’49) '^36“ Ara~i949~Srnd 9 

Pessumal Virumal v. Sohhrajmal Ruch- 


668 (DB). 

(*31) 18 AIR 1931 Cal 546 (548) (DB). 

(Solenama expressly stating that no final 
decree Is needed.) 

[See also (’43) 30 AIR 1943 All 321 (326): 
ILR (1943) All 684 (DB). (Order 34 is 
not exhaustive —Even In suit for sale 
parties by compromise can settle form of 
decree— They can do away with neces- 
sity of passing fresh preliminary and 
then final decree.) 

(•35) 22 AIR 1935 Pat 385 (395) : 14 Pat 
488 (DB).] 

Also see O. 34 R. 4. Note 15. 

2 (’30) 17 AIR 1930 Lah 116 (117). 

(’27) 14 AIR 1927 Sind 103 (104) : 19 Sind 
LR 202 (DB). 

t(’24) 11 AIR 1924 Pat 263 (264) :3 Pat 

221 . 

(’33) 20 AIR 1933 Lah 48 (50) : 14 Lah 243. 
(Order 34 not applicable to decree on an 
arbitration award.) 

3 (’45) 32 AIR 1945 Nag 289 (291 : 

ILR (1945) Nag 643 (DB) Ratanlal Harl- 
alji V. 5agarbai. 

[It may be that a final decree may be 
necessary if the compromise decree Itself 
provides for it. Unless it is so drawn up 
as to require a final decree, a compro- 
mise decree which differs In its terms 
from R. 2 or 4 of O. 34, C. P. Code, must 
be treated as an executable decree.] 

(’43) 30 AIR 1943 All 321 (326) : ILR 

(1943) All 684 (DB). (If the agreement 
between the parties is that on the hap- 
pening of certain event the decree-holder 
shall have the right to apply for a final 
decree It will be necessary for the decree- 
holder to apply for a final decree — Art. 
181. Limitation Act applies.) 
t(’31) 18 AIR 1931 All 340 (341) (DB). 

(’07) 34 Cal 886 (891) (DB). 

(’36) 23 AIR 1936 Oudh 173 (173) : 11 

Luck 757 (DB) . (Compromise decree 
described as preliminary decree for sale 
and providing for final decree in certain 
eventualities— Application for final decree 
is not barred.) 


andmal 

[The passing of compromise decree 
against one of the mortgagors does not 
mean that the co -mortgagor must be 
deemed to have been given up.) 

4 (’19) 6 AIR 1919 Mad 429 (431) (DB). 

Order 34 Rule 5 Note 6 

1 (’17) 4 AIR 1917 All 163 (164) ; 39 All 641 
(SB). 

(’ll) 9 Ind Cas 835 (836) (DB) AU.) 

2 (’43) 30 AIR 1943 Mad 449 (450) : ILR 
(1943) Mad 804 (DB). (The fact that 
pending appeal, a final decree is passed 
by the trial Court, would not make the 
appellate decree from the preliminary 
decree a final decree.) 

(’42) 29 AIR 1942 Pat 348 (348) (DB). 

(But final decree based on trial Court’s 
decree is not nullity.) 

• (’17) 4 AIR 1917 All 163 (164) : 39 All 
641 (SB). 

(’34) 21 AIR 1934 All 89 (90, 91) (DB). 
(this principle will apply even if appeal 
is by some defendants only, provided the 
appeal is against the whole decree.) 

(’26) 13 AIR 1926 PC 93 (94) : 53 Ind App 
167 : 6 Pat 24 (P C.) 

(’26) 13 AIR 1926 AU 343 (343). 

[See also (’34) 21 AIR 1934 Mad 65 (68). 
(Even when the appeUate decree simply 
confirms the decree of the first Court.) 
(’33) 20 AIR 1933 Nag 236 (237) : 29 Nag 
LR 130. (Appeal against preliminary 
decree dismissed — Appellate Court should 
fix a date for payment.)] 

3 ( ’47) 34 AIR 1947 Pat 225 (229) :25 Pat 432: 
225 Ind Cas 256 (DB) Sona Debt 
V. Bhola Prasad Sahi. 

*(’31) 18 AIR 1931 AU 386 (388) : 53 AU 
283 (FB). (AIR 1926 AU 291 overruled.) 
(’29) 16 AIR 1929 AU 287 (289) : 51 AU 
640 (DB). 

(’39) 26 AIR 1939 Cal 601 (604) : ILR 

(1939) 1 Cal 477 (DB). CFInal decree pas- 
sed pending appeal from preliminary 
decree is not destroyed If preUminary 
decree is affirmed on appeal.) 

(•06) 10 Cal WN 910 (912) (DB). 
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Where a final decree is passed and subsequently the preliminary decree is modi- 
fied on appeal, the Court of first instance may either prepare a ‘new’ final decree 
or ‘amend’ the preliminary decree already passed. (4) It has been held that 
where after the death of original judgment debtor after the preliminary decree 
the decree-holder obtains a final decree against wrong persons as legal representa- 
tives of the deceased by mistake, he can apply for a fresh final decree as against 

the real legal representatives of the deceased. 

Under S. 89 of the Transfer of Property Act, successive applications for an 
order absolute were maintainable, such applications being proceedings in ‘exe- 


cution’. (5) 

7. Form of final decree for sale. — For the form a final decree for sale, see 
Appendix D, Form No. 6. Nothing in R. 4 or in this rule requires the ‘specification* 
of the mortgaged property in the decree. (1) Where the mortgage-money is pay- 
able under the bond in a ‘lump sum of the Court is not justified in allowing it to 
be paid in ‘instalments’. (2) 

Where a co-mortgagee was made a party-defendant to a suit for sale on 
the mortgage and the decree directed a payment to him of a part of the decretal 
amount, it was held that the form of the decree was correct.(3) See also the 
undermentioned cases.(4) 

8. Court cannot go behind preliminary decree. — When preparing a final 
decree under this rule, the Court has no power to go behind the preliminary 
decree.(l) Similarly, the amount fixed in the preliminary decree cannot be 
altered except for some reason which may have arisen ‘subsequent to the preli- 


(128) 15 AIR 1928 Lah 904 (906) : 10 Lah 
132 (DB). 

(’28) 108 Ind Cas 751 (752) (Lah). 
t(’37) 24 AIR 1937 Mad 421 (424). (Appeal 
from preliminary decree — Final decree 
passed during pendency of appeal— Preli- 
minary decree confirmed In appeal— 
Final decree already passed is valid and 
executable — No application for making 
fresh final decree Is necessary.) 

■tC34) 21 AIR 1934 Pat 225 (227) : 13 Pat 
379 (DB). 

(’27) 14 AIR 1927 Pat 215 (218) :6 Pat 
780 (DB). 

[See also (’32) 19 AIR 1932 All 238 (238) : 
54 All 344 (DB). (Appeal from preliminary 
decree— Final decree not to be stayed but 
execution of final decree may be stayed 
under S. 151, C.P.C.) ] 

4 (’47 ) 34 1947 All 83 ( 84. 85) : ILR 

(1947) All 40:227 Ind Cas 57 (DB) Rom 
Nath. V. Dcokinandan Krishna. 

[Original final decree cannot be executed 
until made consistent with preliminary 
decree of appellate court or fresh final 
decree prepared) 

(’46) 33 AIR 1946 Mad 383 (386) : ILR 

(1947) Mad 132 (DB) Pertafcaruppan. 
V. Venugopal. 

[Modifications as may be necessary in the 
circumstances might be made in the cx- 
cutlon petition filed after the appellate 

decree.) 

(’26) 13 AIR 1926 All 134 (135). 
t(’34) 21 AIR 1934 Mad 65 (68). 

[But see (’33) 142 Ind Cas 80 ( 82) : 15 
Nag L Jour 124 (127. 128) (DB). (Preli- 
minary decree affirmed on appeal— Final 
decree passed— Amendment of prelimi- 
nary decree not allowable.)) 

5 (’03) 25 All 212 (213) (DB). 

(’03) 25 Ail 264 ( 265) (DB). 


Order 34 Rule 5 Note 7 

1 (’17) 4 1917 443 (444. 445) : 38 398 (DB). 

2 (’30) 17 AIR 1930 Lah 132 (133). 

3 (’30) 17 AIR 1930 All 634 (636) (DB). 

4 (’03) 5 Bom L R 389 (392) (DB). (Absen- 
ce of the word "absolute" after "order” 
in order under S. 89 was not fatal.) 

<’82) 8 Cal 357 (363. 364) (DB). (Appor- 
tionment of mortgage debt.) 

(’26) 13 AIR 1926 Lah 364 (364.365). (Final 
decree made by endorsement on prelimi- 
nary decree itself— Absence of separate 
final decree Is merely an irregularity.) 
(’35) 22 AIR 1935 Rang 514 (515) (DB). 
(Mortgage of different properties to 
mortgagee under separate mortgages— 
Mortgagee obtaining final decree in a suit 
on the different mortgages— Final decree 
should contain position of parties under 
each mortgage, and money due under 
each separately.) 

(’39) 26 AIR 1939 Pesh 34 (37) (DB). 

(Decree not In proper form — Decree-holder 
can realize his decree from the mort- 
gaged property.) 

Order 34 Rule 5 Note 8 

1 (’29) 16 AIR 1929 All 252 (253) (DB). 

(’34) 21 AIR 1934 Oudh 45 (46) (DB). 

(But Court can interpret preliminary 
decree and also correct accidental mist- 

[See also (’31) 18 AIR 1931 All 657 (658. 
659) (DB). (Order in which properties 

are to be sold put in Issue and negatived 
Not in corperated in preliminary decree— 

Not to be introduced in the final decree.) 

(’32) 19 AIR 1932 Bom 136 (146) : 56 Bom 
36 (DB). (Preliminary decree — Person 
not agriculturist— Plea of being agricul- 
turist cannot be raised at the time of 
final decree.)] 

2 (’47) 34 AIR 1947 Mad 52 (54) : ILR 
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minary decree. (2) A full Bench of the Allahabad High Coiirt(3) has held that 
where after the passing of a preliminary decree the mortgagor (a Hindu) dies 
and his heirs are substituted as his legal representatives, their objection that the 
mortgage, being without legal necessity, is not binding on them cannot be raised 
in the proceedings for the preparation of the final decree. But the Madras High 
Court(4) has held that an objection that the property mortgaged is inalienable 
on grounds of public policy can be raised in the proceedings for a final decree. 
Where there is an obvious mistake in the preliminary decree the Court is not 
bound to repeat it in the final decree. Thus, where the mortgaged property has 
been sold for arrears of revenue free from the mortgage and is no longer liable 
to be sold under the mortgage decree but the preliminary decree provides for its 
sale, the mistake need not be repeated in the final decree and such decree must 
be against the surplus sale proceeds remaining after the payment of revenue.(5) 
9.. Court to which application for final decree is to be made. — Though the 
preliminary decree may be modified by the appellate Court, the application for 
final decree should be made only to the Court of ‘first instance’.(l) 

10. Application for final decree, if and when necessary.— The rule requires 
that the mortgagee must ‘apply’ for a final decree. (1) But it has been held that 
an application for sale of the mortgaged property may be treated as an appli- 
cation for a decree absolute. (2) An application for a final decree in a mortgage 
suit need not be in ‘writing’. (3) Nor need the plaintiff in his application ‘describe 
the properties’ with respect to which he asks for a final decree for sale, and there- 
fore, if any item is omitted in the application, it cannot be contended that the final 
decree should not be passed in respect thereof.(4) A benamidar transferee of a 
preliminary decree may apply for a final decree. (5) So also where a preliminary 
decree ascertains the amount due to a puisne mortgagee impleaded as a party in 
a suit on the prior mortgage he can apply for a final decree on default of pay- 
ment by the mortgagor of the amount due to the prior mortgagee, even though 
the decree does not authorize him to do so (5a). A decree-holder who attaches 
in execution of his decree a preliminary mortgage decree obtained by his judg- 
ment-debtor cannot apply for a final decree under this rule. (6) A mortgagee who 


(1947) Mad 184:229 Ind Cas 239 (DB) 
Krishna Rao v. Ganti Bairagi. 

[Failure on the part of mortgagee to claim 
or at the time of the passing of the final 
decree reduction of mortgage amount on 
account of loss of rent owing to mortgagee's 
failure to recover it from tenant dis- 
entitles him to claim it as set off in exe- 
cution of mortgage decree.] 

(’27) 14 AIR 1927 All 589 (589) : 49 All 

809 (DB). 

[See also (’33) 20 AIR 1933 Rang 323 
(325) (DB). (Mortgage decree with inter- 
est at contract rate till suit and at Court 
rate till realization — Judge on application 
by defendant allowing instalments and 
ordering that decree should cease to bear 
interest — Order is without jurisdiction.) 
(’09) 4 Ind Cas 546 (547) (DB) (Cal). 
(Provision for any further interest than 
that provided for In preliminary decree 
cannot be added.)] 

3 (’40) 27 AIR 1940 All 99 (100) : ILR(1940) 
All 153 (FB). 

4 (’37) 24 AIR 1937 Mad 918 (922). Acha- 
ryapursha service inam, mortgage of. 

5 (’42) 29 AIR 1942 Pat 185 (187). 

Order 34 Rule 5 Note 9 

1 (1900) 23 Mad 521 (523) (DB). 
t('lO) 6 Ind Cas 323 (325) (DB) (Cal). 

Order 34 Rule 5 Note 10 


1 (’47) 34 AIR 1947 Sind 12 (15. 16) 

ILR (1946) Kar 110 : 228 Ind Cas 541 (DB). 
Bhajanmal Topandas v. Tifcamdas. 

(’18) 5 AIR 1918 Bom 217 (219) : 42 Bom 
309 (DB). 

2 (’17) 4 AIR 1917 Mad 669 (669) (DB). 
<’09) 4 Ind Cas 42 (43) (DB) (Mad). 
(’09) 2 Ind Cas 433 (433) (DB) (Mad). 
(’25) 12 AIR 1925 Lah 640 (642) (DB). 
(Where the objection to decree-holder’s 
application for sale on the ground that 
there is no decree absolute under which 
properties could be sold Is raised too 
late, objection will be disallowed.) 
[Contra (’23) 10 AIR 1923 Sind 14 (15) : 
17 Sind L R 255 (DB.)] 

3 (’26) 13 AIR 1926 Nag 152 (153). 

4 (’29) 16 AIR 1929 All 551 (551) (DB). 

5 (’15) 2 Am 1915 All 264 (265) ; 37 All 414 
(DB). 

(’45) 32 Am 1945 Mad 463 (465) 

Rajamayyer v. Venkatasubba lycar. 

6 (’36) 23 Am 1936 All 857 (858) t ILR 

(1937) All 82 (DB). 

[But see (’44) 31 Am 1944 Nag 298 (302) 
(DB . 

ILR (1944) Nag 885 (DB). Attachment 
creates Interest in favour of attaching 
creditor within the meaning of O. 22 R. 
10 and he can apply underO. 34 R. 5 (3) 
read with S. 146 Am 1936 All 857. AIR 
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falls to apply within limitation for a final decree for sale cannot being a suit on 
the basis of the preliminary decree (6a). See also the case noted below. (7) 

11. Notice to judgment-debtor, if necessary before passing final decree. — 
As has been seen in Note 7 on R. 3 this rule also does not require any ‘notice’ to 
be issued to the judgment-debtor before the passing of a final decree though, as 
a matter of practice, such notice should generally be given, on the principle that 
a party should be heard before any order is passed against him.(l) Where a final 
decree has been passed ‘ex parte’ against a mortgagor to whom no notice has 
been given of the application for final decree, the Court has inherent jurisdiction 
to set aside the ‘ex parte’ decree in furtherance of justice and equity. (2) 

See also Note 7 on Rule 3. 

12. Limitation for application for final decree. — See the A. I. R. Commen- 
taries on the Limitation Act, 2nd (1942) Edition, Art. 181 Note 4. 

There is no Limitation for the mortgagor’s application for deposit of the 
mortgage-money under the preliminary decree, (1) 

13. Mortgagor’s rights before confirmation of sale.— Even before the 
amendment of 1929, it was held that the right of a mortgagor to redeem under 


1937 All 652 ; ILR (1937) All 823 and AIR 
1937 Oudh 365 : 13 Luck 237 dissented 
from.) ] 

6a (•47) 34 AIR 1947 Sind 12 (15 to 18): ILR 
(1946) Kar 110: 228 Ind Cas 541 (DB). 
Bhajanmal Topandas v. Tikamdas. 

[A suit can no doubt be died upon a 
debt created by a decree but as a debt 
implies a personal legal obligation to pay 
an ascertained sum of money, the rela- 
tionship of a debtor and creditor is 
necessary to found an action upon a 
judgment which creates a debt. In the 
case of a preliminary mortgage decree 
for sale, no such personal obligation 
exists.] 

7 (’43) 30 AIR 1943 All 321 (320) : ILR 

(1943) All 684 (DB). (Compromise in suit 
for dower stating the amount decreed 
and making it a charge on the defend- 
ant’s property and also providing that a 
decree under O. 34 R. 4 should be passed 
in terms of the compromise — Suit decreed 
in terms of the compromise — But the blank 
spaces in the form of the decree for 
amount due and date within which it Is 
to be paid not flUed up — Held, in the cir- 
cumstances of the case that the decree 
did not specify any amount as due. nor 
fix any period within which It was to be 
paid and consequently there was no de- 
fault by the judgment-debtor so that the 
decree-holder did not have any occasion 
for applying for a final decree and so 
his failure to do so did-^not affect his 
rights under the decree owing to the 
efflux of any period of limitation.) 

O 34 R 5— Note 11 

1 (’22) 9 AIR 1922 Nag 175 (177), 

(’30) 17 AIR 1930 Mad 105 (107, 108) 

(DB), (Remedy of the aggrieved party is 
to come up under O. 9 R. 13.) 
t(’35) 22 AIR 1935 Mad 716 (717, 718) 
(DB). (Notice sent to some defendants 
only — Application can be dismissed only 
as against defendants to whom notice has 
not been sent.) 

(’06) 4 Cal L Jour 317 (318) (DB). 


COD 25 Mad 506 (507) (DB) . 

C95) 9 CPLR 5 (8). 

(’99) 22 Mad 133 (136) (DB). 

C29) 16 AIR 1929 Mad 393 (394) (DB). 
C37) 24 AIR 1937 Sind 273 (274, 278) : 31 
Sind LR 180. 

2 tC05) 32 Cal 263 (256) (FB). 

C35) 22 AIR 1935 Mad 716 (717) (DB). 

(Application for final decree— Notice to 
all parties is not compulsory — But if any 
party is aggrieved by omission to issue 
notice, decree can be set aside. NOTE, — 
case decided on facts arising before sub- 
dilution of sub-rule (3).) 

(’31) 18 AIR 1931 Cal 58 (59) (DB). 

(’30) 17 AIR 1930 Nag 136 (136). (Pract- 
ice of issuing notice is firmly established 
In Central Provinces.) 

C49) 36 AIR 1949 Pat 68 (68) Surendra 
Kumar v. Mukund Lai Suhu.. [But see 
Notice not necessary inherent power not 
to be exercised for setting aside exparte 
decree.] 

[See however (’43) 30 AIR 1943 Pesh 31 
(32). (Notice for passing final decree is 
not necessary — Judgment-debtor there- 
fore cannot as of right claim setting aside 
ex parte decree.) 

(’23) 10 AIR 1923 Nag 320 ( 320) : 19 Nag 
L R 124. (Notice served— Defendant not 
appearing — Second notice not necessary 
— If one is ordered but not served, there 
Is no ground for setting aside the ex 
parte decree.)] 

O 34 R 5— Note 12 

1 (’22) 9 AIR 1922 Oudh 33 (34). 

O 34 R 5 — Note 13 

1 t(’29) 16 AIR 1929 All 309 ( 311) : 51 All 
606 (DB). 

(•22) 9 AIR 1922 Pat 92 (94) (DB). 

(•20) 7 AIR 1920 Oudh 204 (207) (DB). 
(■20) 7 AIR 1920 All 136 (136): 42 All 517 
(DB). 

(■16) 3 AIR 1916 Pat 64 (65) : I Pat L 

Jour 261, 

(’ll) 9 Ind Cas 158 (159) (DB) (All). 

(•25) 12 AIR 1925 Mad 1191 (1192). (Final 
decree for sale not executed— Mortgagor 
can bring separate suit for redemption.) 

3 TP 132/1 
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a mortgage decree was not lost till the sale was actually held and confirmed. (1) 
Thus, it was held that the mortgagor could apply to stop a sale under the Civil 
Procedure Code, O. 21 R. 69,(2) or have the sale set aside under O. 21 R. 89.(3) 
The amendment of 1929 gives express legislative sanction to the said view, name- 
ly that the mortgagor’s right to redeem continues till the ‘confirmation of the 
sale’. (4) The right of redemption given by this rule is, however, different from the 
right given by S. 60 of the Transfer of Property Act. The right of redemption 
given by S. 60 of the Transfer of Property Act includes the right of total redem- 
ption given by the first paragraph as well as the right of partial redemption 
given by the last paragraph of that section and the right is the right to redeem 
by paying or rendering the ‘mortgage money’ or the ‘mortgage debt’. The moment 
the final decree is passed this debt merges in the decretal debt. So after the 
final decree neither the right of total redemption nor the right of partial redem- 
ption given by S. 60 survives the final decree for sale. All that remains there- 
after is the different right of total ‘redemption’ conferred by this rule. (4a) 

In this connection it may be noted that, under S. 89 of the Transfer of Pro- 
perty Act, the defendant’s right to redeem and the security became both ‘extin- 


[Sec (’30) 17 Am 1930 Pat 431 (452). 

(Mere obtaining of a mortgage decree 
does not extinguish a mortgage.)] 

[But see (’33) 20 Am 1933 Cal 39 (42. 43) : 
59 Cal 1464 (DB). (Held that prior to 

amendment of 1929, right of redemption 
was extinguished by the sale itself even 
before confirmation and also that Act 
XXIof 1929 is not retrospective.)] 

2 See the A.I.R. Commentaries on the Code 
of Civil Procedure. 4th (1944) Edn., O. 21 
R. 69. Note 10. 

3 (’08) 31 Mad 354 (358) (DB). 

(1900) 4 Cal WN 474 (479) (DB). 

*(’02) 25 Mad 244 (255 to 258) (FB). 

(’99) 22 Mad 286 (288) (DB). 
t(’Ol) 25 Bom 104 (106. 107) (DB). 

[See also (’97) 24 Cal 682 (685) (DB). 

(Sale not set aside under O. 21 R. 89 or 
R. 90 — Sale must be confirmed.) ] 

[But see (’98) 25 Cal 703 (709. 710) (FB). 
(Overruling 23 Cal 682.)] 

4 (’45) 32 Am 1945 Mad 422 (423): ILR 

(1946) Mad 265 (DB). Nanjappa v. 

Sreeranga. 

[Proceedings before Debt Conciliation 
Board— Mortgage — Agreement for pay- 
ment within specified time and for sale 
in default of payment Agreement to be 
treated as final decree under O. 34 R. 5 — 
Sale — Deposit before confirmation of sale 
can be made]. 

(’44) 31 AIR 1944 Bom 35 (35) (DB). 

(only defendant can avoid sale — Junior 
member of Hindu joint family represent- 
ed by the manager In the suit is a ‘def- 
endant’ within the meaning of sub-rule 

(D.) 

(’40) 27 Am 1940 Bom 321 (328) : ILR 
(1940) Bom 605. 

(’34) 21 Am 1934 Cal 822 (823). (Even 
though the confirmation is delayed by 
the act of the judgment-debtor himself.) 
(*33 ) 20 Am 1933 Lah 361 (362). 

(’37) 24 Am 1937 Mad 560 (561). 

(•37) 24 Am 1937 Nag 196 (196) :ILR 
(1639) Nag 310. 


t('36) 23 Am 1936 Lah 562 (563. 564) 

(DB). (Sale taking place after 1st April 
1930— Order 34 Rule 5 as amended coming 
into force on 1st April 1930— Amended 
law applies.) 

4a. (’48) 35 AIR 1948 Pat 208 (212. 214: 
26 Pat 97 (DB)^ Shea Narain v. Deo- 
lochan Kuer. 

5 *(’18) 5 Am 1918 PC 34 (35) : 40 All 407: 
45 Ind App 130 (PC). 

(’20) 7 Am 1920 Oudh 253 ( 254) : 23 Oudh 
Cas 334. 

(1900) 23 Mad 637 (642). 

(’24) 11 Am 1924 Oudh 85 (91) (DB). 

(’24) 11 Am 1924 Cal 881 (888) (DB). 
•(’29) 16 Am 1929 Cal 233 (236) (DB). 
(*20) 7 Am 1920 PC 79 (80) : 42 AU 364: 
47 Ind App 71 (PC). 

(’14) 1 Am 1914 Oudh 209 (211) : 17 Oudh. 
Cas 347 (DB). (Foreclosure suit— Right 
of redemption subsists till order absolute 
is passed — ^No question of limitation.) 

(’13) 20 Ind Cas 59 (60) (DB) (AID- 

(■21) 62 Ind Cas 833 (837) (DB) (Mad)^ 

(’36) 23 Am 1936 Mad 752 (758) (DBf. 
(Order absolute for sale extinguishes se- 
curity in simple mortgage but continued 
possession of usufructuary mortgage can 
be in character of usufructuary mort- 
gagee.) 

[But see (’06) 29 Mad 37 (40) (DB). 

(■06) 28 All 778 (780) (DB). (Person 

advancing money to mortgagor for pay- 
ing off mortgage after order absolute but 
before sale, is entitled to subrogation- 
Last clause in S. 89 only refers to matter 
connected with execution of '"o”® 
decrees and does not affect principles ot 

subrogation.) 

(’88) 15 Cal 546 (552) (DB). 

(’04) 9 Cal WN 171 (174). (Until sale is 
confirmed mortgage subsists.)] 
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guished’ on the passing of the order absolute. (5) The words as to the extinguish- 
ment have been omitted in the present rule with the effect that a final decree does 
not now extinguish the mortgage security or the right to redeem. (6) 

Where a period has been fixed for the payment of the mortgage-money under 
the preliminary decree, it is not open to the mortgagor to pay the money before 
the date fixed with costs and interest calculated ‘up to the date of payment’ only 
and avoid further liability for costs and interest. (7) 


Under sub-rule (2), a mortgagor who applies under this rule to get a sale set 
aside by depositing in Court the mortgage-money must also deposit in Court for 
payment to the purchaser “a sum equal to five per cent, of the amount of the pur- 
chase-money paid into Court by the purchaser.” The words “purchase-money 
paid into Court by the purchaser” mean money actually paid and not the entire 
purchase-money whether paid into Court or not. It follows, therefore, that under 
this provision a stranger purchaser can get five per cent, only on the amount he 
has actually paid into Court and not on the amount of the accepted final bid and 
that a decree-holder purchaser who sets off his decree against the price can get 
nothing on the amount set off.(8) See also the undermentioned cases.(9) 

14. Payment into Court. — Unlike the provisions of S. 89 of the Transfer of 
Property Act under which the defendant had to pay the mortgage-money either 
to the ‘plaintiff’ or into the ‘Court’, this rule provides that it should be paid into 
‘the Court.’(l) But suppose the money is paid out of Court to the mortgagee. 


Then, if such payment is made ‘after’ the 

L. 

6 (’43) ILR (1943) 1 Cal 324 (331). 

(’40) 27 AIR 1940 Bom 321 (328) :ILR 

(1940) Bom 605. 

(’39) 26 AIR 1939 Cal 15- (17) ;ILR 

(1938) 2 Cal 643. 

t(’24) 11 AIR 1924 Mad 650 (653) : 47 Mad 
551 (DB). (A second suit on a mortgage 
against a person not impleaded In the 
previous suit on the same mortgage is 
not barred.) 

•(’22) 9 AIR 1922 P C 11 (12. 13) : 48 Ind 
App 46.5; 43 All 469 (PC). 

(’18) 5 AIR 1918 Mad 103 (105. 106) : 41 
Mad 113 (DB). (18 Cal 164: 17 Ind App 
201 (PC) relied on.) 

(’22) 9 AIR 1922 Cal 23 (27) : 49 Cal 626 
(DB). 

(■28) 111 Ind Cas 738 (739) (All). 

(’22) 9 AIR 1922 Pat 181 (182, 183) : 1 Pat 
332 (DB). (Person lending money for 

paying off the mortgage after final decree 
but before sale Is entitled to subroga- 
tion.) 

(’37) 24 AIR 1937 Nag 196 (196. 197) : ILR 
(1939) Nag 310. (Person interested In 
mortgaged property paying decretal 
amount before sale is entitled to be sub- 
rogated to rights of mortgagee decree- 
holder.) 

(’38) 23 AIR 1936 Lah 153 (155) (DB). 

[But see (’25) 12 AIR 1925 All 6 (8) (DB). 
(’26) 13 AIR 1926 Mad 816 (819) : 49 Mad 

691 (DB). (Payment by the defendant 

after order absolute for sale is qua judg- 
ment-debtor and not as a mortgagor.)] 

7 See O. 34 R. H. Note 2. under sub-head- 
ing (c). 

8 (’43) ILR (1943) 1 Cal 324 (336). 

9 (’45) 32 AIR 1945 Cal 6 (13): ILR 

(1943) 2 Cal 485 Gour Chand v. Pro- 
dyumna Kumar. 


‘final decree’ or after the order absolute 

ft 


[Application by mortgaged judgment- 
debtor under O. 21 R. 89 — Applicant 
offering to pay 5 per cent of whole of 
purchase money and not of purchase 
money actually paid in court— Applicant 
specifically not asking for return of title 
deeds and reconveyance — Application may 
still be treated substantially as one under 
O. 34 R. 5.] 

(’42) 29 AIR 1942 Cal 44 (45). (Deposit 
by mortgagor after sale under mortgage 
decree — Deposit whether should include 
costs — Procedure indicated — Case relat- 
ing to Registrar's sale on Original Side.) 
(■10) 8 Ind Cas 806 (806) (Cal). (Plain- 
tiff dying after date or order for payment 
—His heirs substituted— Fresh order for 
payment into Court must be taken before 
sale takes place.) 

(’36) 23 AIR 1936 Lah 562 (564) (DB). 

(Auction-purchaser of the mortgaged 
Property in execution of the final decree 
is - not a necessary party to a proceeding 
under sub-r. (1) by the mortgagor.) 

O 34 R 5 — Note 14 

1 (’48) 35 AIR 1948 Mad 373 (377); ILR 

(1948) Mad 734 (DB). Madhauan Nayanar 
V. Parameswara. 

[Language of rule Is imperative and pay- 
ment or adjustment out of court would 
not be compliance with Rule.] 

(’39) 26 AIR 1939 Lah 79 (81) :ILR 

(1939) Lah 313. (Terms as to payment In 
Court are imperative.) 

[See also (’36) 23 AIR 1936 Oudh 152 
(153) : 11 Luck 500 (DB). (Difference 
between payment 'in' Court In presence of 
Judge and payment 'into' Court is techni- 
cal— Procedure is not defective If pay- 
ment is made In former manner.)] 

See Note 16 on Rule 2. 
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(under the Transfer of Property Act) is passed, O. 21 R. 2, Civil Procedure Code, 
will clearly apply and the payment can be certified to the executing Court; in 
the absence of such certification within the limitation period, the execution Court 
will not take cognizance of it.(2) Even if the payment is made after the ‘preli- 
minary’ decree and before the ‘order absolute’ or the ‘final decree’ is passed, the 
Court ‘executing the final decree’ cannot, by virtue of the provisions of O. 21 R. 
2, recognize such a payment unless certified. (3) It has been held in the under- 
mentioned case (3a) that O. 21 R. 2 has no application after the sale of the 
mortgaged property but before its confirmation and it is not open to the mort- 
gagor to pay ‘out of court’ the amount due to the decree-holder. If, however, the 
mortgagor adjusts the decree out of Court and pays the five per cent, to the 
auction purchaser which amount the latter retains with him, the auction 
purchaser is precluded from objecting to the setting aside of the sale. On the 
question whether the Court ‘dealing with an application for a final decree’ can 
recognize such a payment, it was held by the High Courts of Madras (4) and 
Lahore(5) and the Judicial Commissioner’s Court of Peshawar, (6) that O. 34 R. 
5 prescribes only one method of payment, namely ‘into Court’ and that a payment 
‘out’ of Court cannot be recognized. On the other hand, it was held by the High 
Courts of Calcutta(7) and Rangoon(8) and by the Judicial Commissioner’s Court 
of Nagpur, (9) that such a payment could be ‘certified’ to the Court (Though it 
is not the executing Court) under the provisions of O. 21 R. 2, that, therefore, a 
certified payment could be recognized, or a payment could be cert’^.ed by the 
Court dealing with the application to pass a final decree, but that a payment, not 
so certified within the period 'Of limitation prescribed therefor, could not be 
recognized. The High Courts of Allahabad(lO) and Patna(ll) and the Judicial 


2 (’10) 7 Ind Cas 625 (626) (DB) (Cal). 
(After order absolute.) 

CIO) 7 Ind Cas 258 (260) (DB) (Cal). 
(’07) 12 Cal WN 282 (283) (DB). (After 
order absolute.) 

3 tC20) 7 AIR 1920 Mad 97 (99) (DB). 

(’27) 14 AIR 1927 All 710 (710) : 50 All 

111 (DB). 

3a (’48) 35 AIR 1948 Mad 373 (377): ILR 
(1948) Mad 734 (DB). Madhavan Nayanar 
V. Parameswara. 

FAIR 1931 PC 33: 58 Ind App. 50: 27 Nag 
ILR 95 (PC) Foil.] 

4 C43) 30 AIR 1943 Mad 81 (82. 83). 

(’40) 27 AIR 1940 Mad 461 (462). (Prelimi- 
nary mortgage-decree cannot be deemed 
to be satisfied by private purchase by 
mortgagee from mortgagor — Mortgagee is 
still entitled to apply for final decree.) 
(’26) 13 AIR 1926 Mad 1069 (1071). 

(’19) 6 AIR 1919 Mad 792 (792) : 42 Mad 
61 (DB). 

1(’31) 18 AIR 1931 Mad 592 (594) : 54 Mad 
708 (DB). (Decree in redemption suit. 
AIR 1925 Mad 80 held overruled by AIR 
1930 Mad 105.) 

See also (1945) 1945 A.M.L.J. 13 (IS) 
Prem Raj v. Chand Mai. 

[This case follows AIR 1943 Mad 81 In 
preference to AIR 1939 All 28 and holds 
that the court cannot take co-gnlzance of 
a compromise entered into out of court 
after a preliminary decree and before a 
final decree — But this view must be taken 
as not good law in view of the P.C. deci- 
sion referred to below in , this Note.] 
[See however (’32) 19 AIR 1932 Mad 115 
(119): 55 Mad 320 (DB). (Where mort- 
gagor and mortgagee settle out of Court 


and report to the Court, preliminary 
decree ceases to exist.)] 

' 5 (’35) 22 AIR 1935 Lah 168 (169). 

(’13) 1913 Pun Re No. 12 ; 16 I.C. 987 (987) 
(DB). 

t(’32) 19 AIR 1932 Lah 231 (232) (DB). 
(Payment out of Court — not recognizable 
under O. 21 R. 2 or Order 23 Rule 3.) 

(’39) 26 AIR 1939 Lah 79 (81) : ILR (1939) 
Lah 313. • 

6 (’38) 25 AIR 1938 Pesh 12 (13) (DB). 

7 (’18) 5 AIR 1918 Cal 472 (473) (DB). 

8 See (’28) 15 AIR 1925 Rang 194 (195) :6 
Rang 285 (DB). 

9 (’25) 12 AIR 1925 Nag 49 (49) : 20 Nag LR 

122 . 

(’15) 2 AIR 1915 Nag 55 (56) : 11 Nag LR 
16. 

10 (’39) 26 AIR 1939 All 28 (29). (Appli- 

cation by judgement-debtor for recording 
part satisfaction at the time of preparing 
final decree falls under O. 23 R. 3 and not 
imder O. 21 R. 2.) 

(’39) 26 AIR 1939 All 174 (175) (DB). 

(Adjustment after preliminary decree but 
before final decree cannot be recorded 
under O. 21 R. 2, but O. 23 R. 3 appUes to 
such a case.) 

[See also (’36) 23 AIR 1936 All 9 (10. 11): 
58 All 565 (DB) . (Where the parties agree 
to adjust the matter before passing of final 
decree, the adjustment can be recorded 
by the Court under Order 23 Rule 3.)) 

11 (’17) 4 AIR 1917 Pat 577 (577): 2 Pat L 
Jour 533 (DB). 

•(’35) 22 AIR 1935 Pat 385 (390, 395): 14 
Pat 488 (DB). (Distinguishing AIR 1920 
Pat 731.) 

12 (’17) 4 AIR 1917 Nag 79 (80). 
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Commissioner’s Court of Nagpur (12) had held that such a payment could be 
recognized under O. 23 R. 3, Civil Procedure Code, as an adjustment of a ‘pend- 
ing’ suit, though, in a later case, (13) the Nagpur Court had disagreed with this 
view on the ground that O. 23 R. 3 could not apply to a satisfaction of a decree 
‘already passed.’ The High Court of Lahore had also held that O. 23 R. 3 is in- 
applicable to such a payment.(14) According to the Oudh Chief Court, a payment 
out of Court might be recognized by the Court dealing with an application for 
final decree if such payment was admitted by the decree-holder but not if it was 
denied by him, the Court in such a case not having the power to enquire into 
the disputed payment. (15) Their Lordships of the Judicial Committee have now 
set at rest this conflict, agreeing^with the view of the High Courts of Allahabad 
and Patna and the Judicial Commissioner’s Court of Nagpur. Their Lordships 
have held that as the mortgage suit continues until the final decree is passed O. 21 
R. 2 has no application in such a case; that it is the duty of the judge to satisfy 
himself as to whether any adjustment has been arrived at between the parties 
and to pass a decree in accordance with the result of his enquiry.(15a) See also 
O. 23 R. 3, Note 4 in the A. I. R. commentaries on the Code of Civil Procedure, 
4th (1944) Edn. 

Even in cases arising under the Transfer of Property Act, there was a 
conflict of opinions, but of a somewhat different nature. It was held by the Allaha- 
bad High Court and the Judicial Commissioner’s Court of Oudh, that a proceed- 
ing under S. 89 of that Act for obtaining an order absolute was a proceeding in 
execution, and therefore the Court dealing with an application for an order 
absolute, being an ‘executing’ Court, could not recognize a payment after the 
preliminary decree unless it had been certified within time. (16) The High Court 
of Calcutta, (17) on the other hand, held that a proceeding for an order absolute 
is not one in execution, and that the Court dealing with such application can 
recognize such payments, especially as S. 89 expressly provided that payment 
may be to the ‘plaintiff’ or into the Court. 


13 (’25) 12 AIR 1925 Nag 49 (49) : 20 Nag L 
R 122. 

14 t(’32) 19 AIR 1932 Lah 231 (232) (DB). 
(■35) 22 AIR 1935 Lah 168 (169). 

(’39) 26 AIR 1939 Lah 79 (81): ILR (1939) 
Lah 313. 

15 (’42) 29 AIR 1942 Oudh 358 (359, 360) ; 
18 Luck 71 (DB). 

(’27) 14 AIR 1927 Oudh 275 (276). (Suit 
for redemption — If payment is accepted 
in satisfaction of the decretal money. Court 
can give effect to such agreement .under 
O. 23 R. 3; but If the money paid is 
appropriated by the mortgagee towards 
other debts. Court need not enquire if 
there was adjustment within Order 23 
Rule 3.) 

t(’35 ) 22 AIR 1935 Oudh 313 (315) :n 

Luck 116 (DB). (If payment is admitted 
Court can record it under O. 23 R. 3. But 
If disputed, payment being contrary to 
the terms of the rules, Court is not bound 
to embark upon an enquiry.) 

(’36) 23 AIR 1936 Oudh 152 (153) : 11 

Luck 600 (OB). 

15a ('45) 32 AIR 1945 PC 152 (156): 20 

Luck 461; 72 Ind App 277: ILR (1945) 


Kar (PC) 321 (PC) Madan Theatres v. 
Dinshan & co. 

lAtR 1942 Oudh .358: 18 Luck 71. Reversed: 
AIR 1927 Oudh 275. AIR 1935 Oudh 313: 
11 Luck 116; AIR 1936 Oudh 152 ; 11 Luck 
500; AIR 1932 Lah 231; AIR 1935 Lah 168: 
AIR 1939 Lah 79: ILR (1939) Lah 313: and 
AIR 1919 Mad 792 : 42 Mad 61, Overruled.] 

16 (’08 ) 30 All 248 (250) (DB). 

(’10) 13 Oudh Cas 137 (138. 139) : 6 Ind 
Cas lOOO (1001). 

[See (’13) 35 All 178 (182. 183) : 18 Ind 
Cas 731 (732) (DB).] 

17 (’02) 29 Cal 651 (653) (DB). 

(’10) 7 Ind Cas 258 (260) (DB) (Cal). 
(’03) 8 Cal WN 102 (104) (DB). 

18 (’22) 9 AIR 1922 All 383 (384): 44 All 668 
(DB). 

(’20) 7 AIR 1920 Pat 731 (733) : 5 Pat L 
Jour 672 (DB). 

19 (’10) 6 Ind Cas 323 (325) (DB) (Cal). 
(Mortgagee in possession as receiver must 
account for rents and profits before he 
can obtain order absolute for sale.) 

(’82) 8 Cal 528 (529) (DB). (Payment 
into Court within a certain time ordered 
— It is sufficient compliance if Judgment- 
debtor brings the money into Court within 
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Where the decree is not one under Rule 4, as in the case of a compromise 
decree, Rule 5 does not apply and the Court can recognize payments made out of 
Court.(18) See also the undermentioned cases. (19) 

14a. Payment or adjustment out of Court. — See N. 14. 

15. Return of documents relating to property. — Where the preliminary 
decree does not provide for the payment of damages by the plaintiff to the' 
defendant if the plaintiff fails to deliver all the documents relating to the mort- 
gaged property as directed by the decree, the Court cannot grant such relief by 
way of execution. The mortgagor may sue separately for damages.(l) 

16. Dismissal of Mortgagee's application for final decree. — Order 34 Rule 

5 requires only that the plaintiff should ‘apply’ fbr a final decree. His ‘subsequ- 
ent absence’ is not any ground for dismissing his application. If it is dismissed 
on this ground, the dismissal should be set aside and a final decree passed. (1) The 
Court can also entertain a fresh application for final decree in such a case.(2) An 
application for final decree cannot be dismissed for failure to give a ‘list of pro- 
perties’ in respect of which the final decree was prayed for, or for a ‘wrong 
calculation of interest’. (3) ’ 

17. “Directing that the mortgaged property or a sufficient part thereof be 
sold.” — As to the Court’s powers to direct the order in which the mortgaged 
properties are to be sold, see Note 10 on R. 4 and the undermentioned cases.(l) 
But the Court cannot overrule any specific provision in the ‘mortgage deed itself’ 
concerning the matter.(2) 

Where the mortgaged property has been compulsorily acquired by the Gov- 
ernment under the Land Acquisition Act, the rights of the mortgagee are trans- 
ferred to the compensation money awarded under the Act. (3) Similarly, where 
the property has been sold for arrears of Government revenue the fianl decree 
should be directed against the surplus sale proceeds. (4) 

So also, where a share in joint family property has been mortgaged, and 
subsequent thereto there is a ‘bona fide’ partition of family properties in which 


the time fixed and diligently takes the 
necessary steps for actual payment Into 
the treasury.) 

(*98) 1898 All WN 105 (106). (Prelimin- 
ary decree providing that plaintiff should 
redeem certain prior mortgages— Plaintiff 
paying the money into Court but subse- 
quently withdrawing it — Payment is 
illusory.) 

O 34 R 5— Note 15 

1 (’22) 9 AIR 1922 Mad 299 (300) (DB). 

Also see Order 34 Rule 3, Note 10. 

O 34 R 5 — Note 16 

1 (’34) 21 AIR 1934 Oudh 209 (210) (DB). 
(If dismissed, refusal to restore. It, is fail- 
ure to exercise jurisdiction vested by 
law.) 

t('33) 20 AIR 1933 Oudh 229 (231) :d Luck 
496 (DB). (Such a dismissal amounts not 
only to- refusal to pass the final decree 
but to reversal of the preliminary 
decree.) 

tC25) 12 AIR 1925 All 622 (623) : 47 AU 
546 (DB). 

(’27) 14 AIR 1927 All 439 (440) : 49 All 592 
(DB). 

[See also (’31) 18 AIR 1931 Mad 795 (796. 
797). (Dismissal for not taking steps as 
ordered — Period of three months under O. 
9 R. 5 not given — Dismissal Is ultra 
vires.] 

2 (’18) 5 AIR 1918 All 285 (286: 40 All 235) 
(DB). 

[Sec also (*33) 20 AIR 1933 Oudh 229 
(231) :8 Luck 496 (DB). (Preliminary 


decree for sale passed — Application • for 
final decree dismissed under O. 9 R. 3--. 
Application after period of 2i years 
under S. 151 to set aside dismissal enter- 
tained and final decree passed.) 

(’33) 20 AIR 1933 Mad 55 (56) : 56 Mad 
310 (DB). (Dismissal for non-payment of 
batta — Fresh application allowed tmder 
O. 9 R. 4 and Section 141.) 

(’37) 24 AIR 1937 Sind 273 (278) : 31 Sind 
L R 180. (Application for final decrqe dis- 
missed for non-payment of costs for issu- 
ing notice — Fresh application can be 
made under O. 9 R. 4 read with S. 141.) 1 

3 (’27) 14 AIR 1927 AU 439 (441): 49 AU 
592 (DB). 

O 34 R 5 — Note 17 

1 (’31^. 18 AIR 1931 AU 657 (658, 659) (DB). 
(Order in which properties are to be 
sold raised in issue — Issue negatived but 
finding to that effect not incorporated In 
preliminary decree — ^Finding is not to be 
incorporated in final decree.) 

(’33) 20 AIR 1933 Pat 161 (163) : 12 Pat 
77 (DB). (Where Court passing mort- 
gage decree definitely lays down order in 
which properties are to be sold, execut- 
ing Court cannot ignore this order and 
change it.) 

2 ('19) 6 AIR 1919 Pat 281 (283) : 4 Pat^ L 

Jour 207 (DB) . ■ ^ 

3 (’09) 1 Ind Cas 264 (278) (DB) (Cal). 
(’07) 6 Cal L Jour 745 (747, 748) (DB). 

4 (’42) 29 AIR 1942 Pat 185 (187). (Prop^ 
ty sold for arrears of revenue — If O. 34 
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the specific property mortgaged is allotted to another coparcener, the mortgagee 
can proceed only against the property allotted to his mortgagor. (5) Ordinarily, 
the mortgagee is entitled to bring to sale any portion of the mortgaged property 
if he is satisfied that the sale of such property will be sufficient for the purpose of 
enabling him to realise his dues.(6) In such a case, if the mortgagee fails to 
realise his full dues he can proceed against other item of the mortgaged pro- 
perty. (7) But a mortgagee cannot release from his claim any portion of the 
properties so as to prejudice the persons interested in the other portions. (8) As 
seen in N. 13 the final decree does not extinguish the mortgage security. It 
has therefore been held that under S. 70 of the Transfer of Property Act a mort- 
gagee decree-holder is entitled to have his decree satisfied by sale of the accession 
made to the mortgaged property after the passing of the final decree. (8a) 

Where the judgment-debtor contends that the decree refers to some other 
property than the one proceeded against by the judgment-creditor, it is for him 
to show which that property is .(9) 

18. Power to enlarge time. — Rule 4 as amended by Act XXI of 1929 
empowers the Court to enlarge the time fixed for payment of the mortgage- 
money under a preliminary decree. (1) This renders obsolete the cases(2) before 
Act XXI of 1929 which held that as there was no provision in R. 5 (as there was 
in R. 3 or R. 8) for enlargement of time, the Court had no power to enlarge the 
time fixed by a preliminary decree for payment. 

There is a conflict of decisions as to where a preliminary decree is 
appealed from but the appellate decree merely confirms the lower Court’s decree, 
whether the time fixed for payment by the lower Court’s decree is or is not in 
any way extended. See Note 9 on S. 148 of the A. I. R. Commentaries on the 
Code of Civil Procedure, 4th (1944) Edn. 

4 

19. Effect of sale under mortgage decree.— The effect of a sale under an 
ordinary money decree is to vest in the purchaser the right, title and interest of 


R. 5. sub-rule (3) Is not wide enough to 
cover such a case Court may act In exer- 
cise of its Inherent powers under S. 151, 
C.P. Code.) 

5 (’99) 26 Cal 434 (438) (DB). 

('93) 20 Cal 533 (536) (DB). 

(■07) G Cal L Jour 46 (49) (DB). (The 
mortgagee Is entitled to proceed against 
only the substituted security.) 

(•99) 23 Bom 385 (390) (DB). 

6 (’40) 27 AIR 1940 Cal 159 (160) : ILR 

(1639) 2 Cal 455 (457). 

(’39) 28 AIR 1939 All 314 (314) : ILR 

(1939) All 150 (DB). 

7 (’41) 28 AIR 1941 Cal 205 ( 207) ; ILR 

(1942 ) 2 Cal 520. (If in execution pro- 
ceedings against a portion of the mort- 
gaged property only, the mortgagee fails 
to realise his full dues, there is no reason 
why he should not proceed against some 
other items of the mortgaged property; 
and it certainly cannot be said that by 
failure to proceed against the entire pro- 
perty he waives his right to do so in a 
subsequent execution case.) 

8 (’06) 33 Cal 613 (622) (DB). 

Ha (’45) 32 AIR 1945 Bom 248 (250) ; 

ILR (1945) Bom 294 : 221 Ind Cas 535 
(DB) Shripad Laxman v. Kashibai 

9 (’74) 22 Suth WR 330 (331) (DB). 

O 34 R 5 — Note 18 

1 (’33) 20 AIR 1933 Rang 323 (325) (DB). 


(In granting time interests of mortgagee 
should also be considered — Mortgagee 
banker pressed by creditors — Time 
should not be extended merely to allow 
mortgagors to reap benefit of rise in price 
that may eventuate.) 

2 ('ll) 9 Ind Cas 771 (772) (Low Bur.) 
(’ll) 14 Oudh Cas 147 (150, 151) : 11 Ind 
Cas 528 (529) (DB). 

C'97) 19 All 205 (207) (DB), 

(1900) 24 Bom 300 ( 302) (DB), 

(’06) 10 Cal WN 910 (912) (DB). 

Also see O. 34 R. 4. Note 8. 

O 34 R 5 — Note 19 

1 ('45) 32 AIR 1945 Nag 289 (291): ILR 

(1945) Nag 643 (DB) Rataniat Harlalji 
V. Mt Sagarbai. 

(•78) 2 Mad 108 (112) (DB). 

(•93) 16 Mad 121 (125. 126) (DB). 

(■96) 20 Bom 390 (393) (DB). 

(’22) 9 AIR 1922 All 495 (496) : 44 All 488 
(DB). 

(•26) 13 AIR 1926 All 457 (459) (DB). 
(•29) 16 AIR 1929 Rang 183 (183). 
tC32) 19 AIR 1932 Cal 126 (132. 133) : 59 
Cal 117 (DB). (Purchase by puisne mort- 
gagee in prior mortgagee’s suit — Right of 
redemption of mortgagor is extinguished 
though puisne mortgagee gets subrogated 
to plaintiffs rights.) 

(’33 ) 20 AIR Cal 39 (42, 43): 59 Cal 1464 
(DB). 
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the ‘judgment-debtor.’ But a sale under a mortgage decree passes the interest 
both of the mortgagor as well as of the mortgagee.(l) Where the mortgagee has 
waived his claim against a particular mortgagor, the sale does not operate on the 
rights of that mortgagor. (2) 

Any enlargement which takes place in the interest of the mortgagor sub- 
sequent to the final decree enures for the benefit of the auction-purchaser. (3) On 
the other hand, he is liable to pay the Government revenue accruing due on the 
property after the purchase. (4) 

A mortgagee decree-holder purchasing the mortgaged property in execu- 
tion of his decree is not bound to give credit to the mortgagor for the market- 
value of the property but only for the actual price for which he purchased it.(5) 

A mortgagee who himself purchases the mortgaged property in execution 
of his decree for sale becomes the owner of the property and cannot maintain, as 
against subsequent purchasers, the position that the mortgage still remained an 
encumbrance. ( 6) 

See also the undermentioned cases. (7) 


20. Execution of final decree for sale. — Proceedings for sale imder a final 
decree or under an order absolute are proceedings in execution. <1) Consequently, 
the Court executing the final decree cannot go behind the decree, (2) though, ijy 
consent of parties, accounts not allowed by the decree can be taken in execu- 
tion.(3) A mere ‘preliminary decree’ under R. 4 is incapable of execution; it is 
only the ‘final’ decree that can be executed. (4) But where, in a case under the 
Transfer of Property Act, a decree was executed without an order absolute 


(’36) 23 AIR 1936 Rang 127 (128). (Mort- 
gagee auction-purchaser is in the same 
position as independant purchaser.) 

[See fflso (’18) 5 AIR 1918 Pat 522 (523) 
(DB). (Mortgage decrees in favour of 
same mortgagee under successive mort- 
gages — Purchase by him under prior 
mortgage decree — Subsequent encum- 
brance over the property sold is destroy- 
ed.)] 

(See however (*31) 18 AIR 1931 All 466 
(480) ; 53 All 1023 (FB).] 

[But see (’09) 12 Oudh Cas 4$ (51) (DB). 
(Per Chamier, J. C.)] 

2 (’ll) 12 Ind Cas 199 (200> (Upp Bur). 

3 t(’91) 18 Cal 164 (176, 177); 17 Ind App 201 
(PC). 

(’12) 40 Cal 89 (102) : 39 Ind App 228 : 16 
Ind Cas 210 (212) (PC). 

(’95) 18 Mad 492 (495) (DB). (The incre- 
ased shares of the mortgagors held liable 
to be sold in execution of the decree.) 

4 (’12) 40 Cal 89 (102. 103) : 39 Ind App 228; 
16 Ind Cas 210 (212) (PC). 

5 (’96) 18 All 31 (33). 

6 (’26) 13 AIR 1926 Cal 165 (166, 167) (DB). 

7 (*30) 17 AIR 1930 All 578 (579) (DB). 

(Final decree for sale containing no ex- 
emption of particular property sold — sub- 
sequent correction of decree does not 
affect validity of sale.) 

(’04) 27 All 62 (66) (FB). (Judgment- 

debtor standing by and allowing sale to 
take piece is estopped from questioning 
validity of sale so as to prejudice the 
interest of the innocent purchaser.) 

o 34 R 5— Note 20 

1 (1900 ) 3 Oudh Cas 1 (7) (DB). 

2 t<’0S) 28 All 193 (195) (DB). 

(’98) 1 Oudh Cas 49 (50). 


(’18) 5 AIR 1918 Cal 459 (460) (DB). 

(•30) 17 AIR 1930 AU 520 (520) (DB). 

(Final decree passed by Court having 
jurisdiction cannot be contested by Judg- 
ment-debtor who remains absent on 
notice being served.) 

(’01) 1901 All WN 23 (23) (DB). (Decree 
cannot be executed against person not 
named therein.) 


(’17) 4 AIR 1917 Pat 582 (583, 584) (DB). 
(Final decree providing for Interest which 
was disallowed by the preliminary decree 
— Remedy of judgment-debtor is by 
appeal and not by objection In execu- 
tion.) 

(■39) 26 Am 1939 Pat 113 (114) (DB). 
(Terms of final decree varying from those 
of preliminary decree— Judgment-debtor 
not objecting to such final decree— Exe- 
cution sale held and confirmed— OTudg- 
ment-debtor cannot say that the final 
decree or sale is not binding on him.) 

(’37) 24 AIR 1937 Oudh 453 (454). (Judg- 
ment — debtor not objecting to preparation 
of final decree though served with, notice. 
He cannot contend in execution that final 
decree was unnecessary.) 

t(’37) 24 Am 1937 Lah 874 (875). (Passing 
of final decree by consent without preli- 
minary decree — Decree not appealed 

r<niTf4 rflnnot auestion 


its validity.) 

ISee also (’37) 24 Am 1937 Mad 918 (921). 
(Doctrine that executing Court cannot go 
behind decree is not applicable where 
objection is taken at the stage of passing 
of final decree in mortgage suit.)] 

3 (’16) 3 Am 1916 Mad 795 (798) (DB). 


t 
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having been obtained, and the judgment-debtor did not raise any objection to 
such course at the proper time, it was held that he was estopped from raising the 
contention subsequently, that the decree was not executable.(5) A decree for 
sale providing in terms that the rights of prior mortgagees should not be 

prejudiced is not incapable of execution. (6) 

No ‘attachment’ is necessary before sale under a mortgage decree(7) and 
consequently, O. 21 R. 58, Civil Procedure Code, does not apply to claims pre- 
ferred against the execution of mortgage decrees.(8) Under S. 20 of the Oudh 
Laws Act (XVIII) of 1876) the restrictions imposed by S. 60 of the Code are 

applicable to mortgage decrees also. (9) 

The transferee of the mortgagor’s interests after the final decree is not a 

necessary party to the execution proceedings.(lO) 

A Court can sell under a mortgage decree only the property comprised 
in the mortgage,(ll) and the mortgagee cannot in execution of his ‘mortgage 
decree,* seek any remedy against the other properties of the mortgagor. (12) 

Proceedings for execution of a final decree for sale can be stayed under 

order 41 Rule 6 of the Code.(13) 

Order 21 Rule 83 of the Code does not, under the express terms thereof, 
apply to mortgage decrees.(14) 

21* Transfer of final decreci— Prior to the addition of clause (e) to sub-s. 
(1) of S. 17 of the Registration Act, by Act XXI of 1929, a transfer of a final 
decree for sale was held not to require registration;(l) but now the law is other- 

22. Injunction restraining mortgagor from receiving income of mortgaged 
property.— After a final decree for sale has been passed in a mortgage suit, the 
Court has no power to grant an injunction restraining the mortgagor from 
receiving the income of the mortgaged property. It can only bring the property 

to sale.(l) , j.. A \ 

23. Construction of mortgage decree. — See the undermentioned cases.(l) 


4 (’47) 34 AIR 1947 All 83 (84) : ILR 

(1947) All 40 : 227 Ind Cas 57 (DB). Ram 
Nath V. Deokinandan Krishna 

C’46) 50 Cal W N 48 (488) (DB) Jiuandaa 

Khimji V. Dindoi/al Shah. 

(•46) 50 Cal W N 4 (6) Jivandas Khimji 
V. Dtndayal Shah. 

(’05) 8 Oudh Cas 75 (76). 

(•21) 8 AIR 1921 Pat 320 (320) (DB). 

(’99) 9 Mad L Jour 349 (350) (DB). 

5 ('02) 5 Oudh Cas 251 254 (DB). 

(•90) 1890 All W N 223 (224). 

[See (1900) 10 Mad L Jour 205 (206) 
(DB). (It was held that, as there was no 
aUegatlon that the judgment-debtor had 
suffered any damage by reason of the 
sale without order absolute the sale could 
not be set aside.) ] 

6 ('16) 3 AIR 1916 AU 323 (324) : 35 Ind Cas 
152 (153) (DB). 

7 t('80) 4 Bom 515 ( 520) (FB). 

(•03) 2 Low Bur Rul 138 (139). 

(16) 3 AIR 1916 Mad 786 (788) (DB). 

(•39) 26 AIR 1939 Lah 473 (474) : ILR 

(1940) Lah 231. 

[See also (’32) 19 AIR 1932 Mad 716 (718. 
719) (Rent decree imder Estates Land 
Act which gives first charge is not a 
mortgage decree; so a claim is sustain- 
able.)] 

8 See the A.I.R. Commentaries on the <^e 
of Civil Procedure, 4th (1944) Edn.. 0.21 
R. 98. Note 11. 


9 (1900) 3 Oudh Cas 1 (7) (DB). 

10 (’30) 17 AIR 1930 All 597 (599) (DB). 

(’21) 63 Ind Cas 144 (144) (DB) (All). 

11 ('17) 4 AIR 1917 PC 197 (200) (PC). 

(1900) 22 All 442 (444) (DB). (Even 

though mortgage decree erroneously in- 
cludes non-hypothecated properties also.) 
tC36) 23 AIR 1936 Rang 127 (129). (Pro- 
perty not included in mortgage decree 
fraudulently inserted in sale certificate- 
purchaser gets property that was includ- 
ed in mortgage decree only.) 

12 ('02) 5 Oudh Cas 108 (109) (DB). 

13 (*29) 16 Am 1929 Lah 552 (552). 

14 See also Note 8 on R. 4 of O. 34. 

(But see (1900 ) 3 Oudh Cas 42 (47) (DB). 
(Submitted not correct.)! 

O 34 B 5 — Note 21 

l (’25) 12 AIR 1925 Oudh 399 (399) : 28 

Oudh Cafi 382. 

O 34 B 5— Note 22 

1 (’15) 2 AIR 1915 All 277 (278) : 37 All 423 
(DB). 

o 34 B 5 — Note 23 

1 (-96) 19 Mad 249 (254): 23 Ind App 32 
(PC). 

(’24) 11 AIR 1924 Mad 193 (196) (DB). 
(•20) 7 Am 1920 Bom 56 (57) : 44 Bom 
981 (DB). (Decree providing for sale on 
default of two instalments — Decree-holder 
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24. Appeal. — An appeal lies from a final decree for sale as from any other 
decree. Such decree is therefore not open to revision imder the Civil Procedure 
Code, S. 115.(1) An order rejecting an application for a final decree amounts to 
a disrmssal of the suit and, as such, is appealable as a decree. (?) But on order 
alloiving an application under this rule is not appealable. (3) The reason is that 
the order stands in the place of the judgment and it is only the decree that is 
drawn up m pursuance thereof that is a appealable. A decision as to the order 
in which the mortgaged properties should be sold may amount to a decree if it 
affects the rights of co-defendants ‘inter se.’(4) Where after a sale in execution 
of a mortgage decree, the mortgagor applies for an order under sub-r.(l) of this 
lyle, the decision of the executing Court on such application is covered by S 47 
Civil Procedure Code, and is appealable. (5) ^ 

nq 44 ^ ^®j^e"taries on the Code of CivU Procedure, 4th 

far a ^ 5, on the question as to whether, when, and how 

far, a preliminary decree can be attacked in an appeal from a final decree. 

(1949] ^Edn Commentaries on the Court-fees Act. 2nd 

(1949) Edn.. S. 7(i) Notes 18 and 20 and Sch. I, Art. 1, Note 8. 


anythin^ tnthf personally.—In the absence of 

anything to the contrary in the decree itself, the costs awarded against a mort- 


cannot sell property on default of one 
instalment.) 


1 


(■81) 3 All 388 (390) (FB). 

('81) 3 AU 239 (243) (DB). 

(’81) 3 All 216 (219) (FB), 

(•79) 2 AU 345 (349) (DB). 

(■79) 2 All 342 (344. 345) (DB). 

(1900) 22 All 442 (444) (DB). (Mortgage 
decree as per plaint wrongly including 
non-hypothecated properties also— held, 
intention was only to pass decree against 
hypothecated properties specified in the 
plaint.) 

(■33 ) 20 AIR 1933 Oudh 1 (3) : 8 Luck 217 
(FB). (Mortgaged property ordinarily 
means hypotheca— If any part is found 
invalid, it will be excluded from the 
decree.) 

O 34 B 5 — Note 24 

(’20) 5 Pat L Jour 342 (343) (DB). 

(’02) 29 Cal 651 (653, 654) (DB). 

(■09) 1 Ind Cas 677 (678. 679) (DB) (Cal). 
•(’02) 25 Mad 244 (263) (FB). 


2 t(’19) 6 AIR 1919 Mad 709 (709, 710) *42 
Mad 52 (DB). 

(■21) 8 AIR 1921 Cal 551 (552) (DB). 
(’32) 19 AIR 1932 Lah 214 (215) (DB), 
[Sec (*41) 28 AIR 1941 Mad 817 (819) • 
ILR (1942) Mad 60 (DB). (Refusal to pass 
final decree is appealable as a decree 
under S. 96 but it does not amount to dis- 
missal of suit.) 

(’34) 21 AIR 1934 Pat 225 (226) : 13 Pat 
379 (DB). (But where Court merely 

postpones passing of final decree on 
account of the pendency of an appeal 
against preliminary decree the order is 
not a decree — It is however revisable.)] 

3 (’34) 21 AIR 1934 Mad 198 (198) : 57 Mad 
437 (DB) . 


[See also (’42) 29 AIR 1942 Pat 340 (341) 
(DB). (Order directing that accounts be 
taken and final decree made out— No 
appeal lies— Party should await comple- 
tion of final decree.)] 

4 (’29) 16 AIR 1929 Mad 506 (508) (DB). 

(’32) 19 AIR 1932 All 85 (89) : 53 All 391 
(DB). 

5 (’36) 23 AIR 1936 Lah 562 (564) (DB). 

O 34 R 5— Note 26 

1 (’48) 35 AIR 1948 Pat 127 (128); (26 

Pat 422) (DB). Ram Rao v. Rajeswar Rao 
[0.41 R.35 to be read subject to O. 34— 
words in appeUate decree lending them- 
selves to construction that judgment- 
debtor was personaUy Uable— Real mean- 
ing to be ascertained from judgment and 
decree as Interpreted in accordence with 
rules of O. 34— Party confindlng that 
departure from general rule was intend- 
ed must establish contention from words 
used in judgment and decree.] 

(’24) 11 AIR 1924 AU 104 (104, 105) : 45 
All 630 (DB). 

stlon is one of construction of mortgage 
(’28) 15 AIR 1928 Mad 604 (606). (Que- 
decree in each case.) 

(■26) 13 AIR 1926 AU 424 (425) : 48 AU 425 
(DB). (Where the terms of the decree 
are ambiguous, it ought not to be con- 
strued in such a manner as to enable 
the mortgagee to realize his costs person- 
ally from the mortgagor.) 

(’16) 3 Am 1916 Pat 1 (1) : 2 Pat L Jour 
51 (DB). 

(’18) 5 Am 1918 AU 366 (367) ; 40 All 109 
(DB). 

•(’98) 20 AU 523 (526) (FB). (Overrul- 
ing 1898 AU W N 33.) 
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gagor in a mortgage suit form part of the mortgage-money and cannot be 

recovered ‘personally* from the mortgagor. (1) 

. > 

But see the undermentioned cases. (2) 

27. Dekkhan Agriculturists* Relief Act. — A decree for sale upon a mort- 
gage under S. 15 (b) of the Dekkhan Agriculturists’ Relief Act is not a ‘decree 
nisi’ and no final decree is necessary before it can be enforced. (1) But the award 
of a conciliator under S. 44 of the Act was held to be not exempt from the require- 
ments of section 89 of the Transfer of Property Act.(2) (Now see the Bombay 
Agricultural Debtors’ Relief Act, XXVIII of 1939.) 

28. Limitation for application for execution of final decree. — See Notes 
on Articles 182 and 183 in the A.I.R. Commentaries on the Limitation Act, 2nd 

(1942) Edition. 

29. Nature of proceedings for final decree— There was a conflict of deci- 
sions before the coming into force of the present Code of Civil Procedure, as to 


( 08) 35 Cal 431 (433) (DB). (Only in the 
event of the mortgaged property being 
found insufficient, properties other than 
those mortgaged can be proceeded 
against.) 


t(’07 ) 30 Mad 464 (465) (DB). (Do). 

(-31) 18 AIR 1931 All 124 (125). (Decree 
for costs cannot be executed separately 
as personal one.) 

(’37) 24 AIR 1937 Rang 71 (72) : 14 Rang 
538,) 

Also see O. 34 R. 2. Note 11; R. 4 Note 12; 
R. 7 Note 6 and R. 10 Note 10. 


2 (’26) 13 AIR 1926 All 68 (69). (Costs sub- 
sequent to final decree need not be added 
to mortgage money.) 

(’33) 20 AIR 1933 Lah 329 (330) (DB). 

(Non-mortgagor defendant raising false 
pleas made personally liable for costs.) 

(’32) 19 AIR Rang 153 (153) ; 10 Rang 
308 (DB). ■ (Unless the decree directs 
specifically, a puisne mortgagee defend- 
ant is not personally liable lor costs of 


the suit.) 

(-19) 6 AIR 1919 All 297 (298. 299) : 41 All 
473 (DB). (Unsuccessful mortgagor ap- 
pellant held liable personally.) 


(-31) 18 AIR 1931 Mad 272 (272) (DB). 

(Purchaser of equity of redemption— 
Frtvolous defence in the mortgage 
Court can make him personaUy liable 

lor costs of mortgagee.) 

(39) 26 AIR 1939 Cal 166 (168. 169) (DB). 
(Appeal from preliminary dcc«e Im^ 
leaSig some defendants agah^ whom 
suit was dismissed— Decree for costs 
against these defendants only— Mortgagee 


can recover costs personally against 
them.) 

O 34 R 5— Note 27 

1 (’43) 30 AIR 1943 Bom 24 (26) (DB). 

(’16) 3 AIR 1916 Bom 99 (99) : 40 Bom 
492 (DB). 

(’24) 11 AIR 1924 Bom 169 (170) : 48 Bom 
172 (DB). 

2 (’99 ) 23 Bom 644 (650) (DB). 

O 34 R 5 — Note 29 

1 (-94) 16 All 270 (273). 

(-05) 27 All 625 (627) (DB) . 

(’16) 3 AIR 1916 Mad 937 (937) (DB). 
(See (’97) 19 All 520 (521) (DB). 

(■02) 24 All 542 (544) (DB). (Decree in 
suit for foreclosure.)] 

2 (’09) 33 Bom 273 (277). 

(’05) 6 Bom L R 1043 (1049). 

(■98) 25 Cal 133 (135) (DB). (Any que- 
stion arising out of the order absolute for 
sale is not a question relating to the exe- 
cution of the decree.) 

(’94) 21 Cal 818 (823) (DB). 

See also the following cases in ichicb it 
ujos held that till order absolute for sale, 
there was no executable decree: 

(-90) 12 All 539 (541) (DB). 

(’95) 22 Cal 931 (934) (DB). 

(’09) 33 Bom 273 (277) :2 Ind Cas 296 
(296). (Obiter.) 

(’05) 8 Oudh Cas 75 (76). 

3 (’46) 50 Cal W N 486 (488) (DB) Jiuandos 
Khimfi V. Dindayal Shah. 

t(’26) 13 AIR 1928 Mad 415 (416) (DB). 
(’17) 4 AIR 1917 Mad 844 (845) (DB). 


2112/12 [O 34 R 5 N 29-30] PINAL DECREE IN SUIT FOB SALE ^ 

I ■ 

whether proceedings for order absolute under S. 89 of the Transfer of Property 
Act were proceedings in execution of the decree under S. 88 or proceedings in the 
suit itself, some cases taking the former view(l) and others taking the latter 
view. (2) This conflict is now settled under the new Code which makes it clear 
that a decree under R. 4 is incapable of execution(3) and that the proceedings 
under R. 5 are proceedings in the suit itself for a supplemental decree and not 
proceedings in execution. (4) Hence, the provisions of the Civil Procedure Code, 
O. 22, apply to proceedings for final decree. (5) Similarly, the doctrine of Tis 
pendens’ applies to such proceedings. (6) The Madras High Court has held in the 
undermentioned case(7) that a mortgage suit must be considered to be pending 

till a final decree imder sub-r. <1) or sub-r. (3) of this rule is passed and that the 

* 

mere dismissal of an application for a final decree though it may amount to a 
decree and be appealable under S. 96, Civil Procedure Code, is not equivalent to 
a dismissal of the ‘suit’. As to whether parties can be added after a preliminary 
decree has been passed and before a final decree is passed, see Note 32 on Order 
1 Rule 10 of the A. I. R. Commentaries on the Code of Civil Procedure, 4th (1944) 
Edn. 

30. Joint decree-holders. — One of several joint decree-holders cannot 
certify satisfaction of the decree beyond his own interest in the decree so as to 
bind the other decree-holders. (1) 

4 

Under the Transfer of Property Act, where a joint decree imder S. 88 of 
the Act was passed in favour of several persons, some of them could apply for 
an order absolute in favour of all. (2) 

- 


4 (’47) 34 AIR 1947 AU 83 (84) r ILR 

(1947) All 40 : 227 Ind Cas 57 (DB). Ram 
Nath V. Deokinandan Krishna. 

(’45) 32 AIR 1945 P.C. 152 (156) : 20 Luck 
461 : 72 Ind App 277 : ILR (1945) Kar (PC) 
321 (PC) Madan Theatres v. Dinshaw & 
Co. 

[Mortgage suit continues until final decree 
is passed] 

(’21) 8 AIR 1921 Cal 551 (552) (DB). 

(•33 ) 20 AIR 1933 Cal 798 (799) (DB). 

• (’35) 22 AIR 1935 Pat 385 (389, 390, 394) : 
14 Fat 488 (DB) . 

(’16) 3 AIR 1916 Mad 523 (523, 524) : 39 
Mad 488 (DB). 

(’27) 14 AIR 1927 Pat 105 (107) (DB). 

(Proceedings In a mortgage suit are 
deemed to be pending within the mean- 
ing of S. 3 of the Chota Nagpur Encum- 
bered Estates Act after preliminary decree 
has been passed and before application 
for a final decree has been made.) 

(’25) 12 AIR 1925 Nag IS (16). 

(’24) 11 AIR 1924 Mad 786 (786) (DB). 

(NOTE.— Overruled in AIR 1928 Mad 914: 
51 Mad 701 (FB) on another point.) 

(’29) 16 AIR 1929 Mad 197 (197) (DB). 

(Preliminary decree does not end the 
mortgage suit.) 

(’26) 13 AIR 1926 Sind 20 (21). (AppU- 
cation for joinder of legal repre|gntatives 


after preliminary decree and before final 
decree is not one in execution proceed- 
ing.) 

*(’31) 18 AIR 1931 AU 386 (387. 388) : 53 
All 283 (FB). 

(’37) 24 AIR 1937 Mad 918 (921). 

5 (’19) 6 Am 1919 Pat 430 (433) : 4 Pat L 
Jour 240 (FB). 

(’17) 4 Am 1917 AU 429 (429) : 39 AU 551 
(DB). 

6 (T5) 2 Am 1915 AU 27 (28) (DB). 

(7)9) 3 Ind Cas 791 (792) (DB) (Cal). 

(Doctrine of lis pendens appUes to an ex 
parte decree in a mortgage sxiit — Obiter.) 

[See (’15) 2 AIR 1915 Nag 28 (28) : 12 Nag 
LR 50. (Suit for foreclosure.)] 

7 (’41) 28 AIR 1941 Mad 817 (819) : ILR 
(1942) Mad 60. (Mortgage stUt— AppU- 
catlon for final decree — Dismissal of ap- 
pUcation. decree having been satisfied 
imder S. 19, Madras Act IV of 1938— This 
does not terminate the suit and decree- 
holder may stlU apply for final decree 
for balance due.) 

O 34 B 5— Note 30 

1 (’04) 26 AU 318 (320) (DB). 

[See also (’09) 32 AU 164 (166) (DB).] 

2 (’ll) 34 AU 72 (77) : 11 Ind Cas 700 (701) 
(DB). 
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*R. 6. [New: Act IV of 18B2, S. 90.] Where the net proceeds 
Recovery of ba- ®f sale held under the last preceding rule are found 
lance due on mort- insufficient to pay the amount due to the plaintiff, the 
gage in suit for sale. Court, on application by him may, if the balance is le- 
gaUy recoverable from the defendant otherwise than out of the property 
sold, pass a decree for such balance. 

a. See the foot-note to the text of Rule 2 of this Order. 


Synopsis 

1. Transfer of Property Act, Section 90. 10. Where net proceeds of any such sale 

2. Amendments after 1908. insufficient. 


3. Personal decree for balance against 

mortgagor. 

4. Personal liability of purchaser from 

mortgagor. 

5. Personal liability is a question of 

construction of the instrument. 

6. Personal decree against person not 

the mortgagor. 

7. Personal decree against the heirs of 

tlie mortgagor. 

8. Personal remedy under compromise 
decrees. 

8a. Personal remedy under decree on 
award. 

9. flight of mortgagee to attach other 

properties of mortgagor before date 
fixed for payment of mortgage- 
money. 


11. Amount due.*' 

12. “Legally recoverable.** 

15. “Legally recoverable from the defen- 
dant otherwise than out of the pro- 
perty sold.** 

14. Prior and puisne mortgagees. 

J5. Costs against puisne mortgagee. 

16. Insolvency of mortgagor. 

17. Limitation. 

18. Succession certificate. 

19. Notice. 

20. Execution of personal decree. 

21. Appeal. 

22. Nature of proceedings under Rule 6. 

23 . Miscellaneous. 


TOPIC INDICATOR 


Application — Necessity and form of. .See Note 

i. 

Costs. See Note 11. 

Court to which it is to l»e made. Sec Note 
23. 

Form of decree. See Note 3. 

Personal covenant in the mortgage — Express 
or implied. See Notes 3, 5 and 12. 

Scope and object of the rule. See Note 3. 


Separate decree for personal remedy, if ne- 
cessary. See Notes 3 and 8. 

Hindu Law — Junior members’ liability under 
this rule. See Notes 6 and 7. 

Mortgat-'cd properties not saleable — Effect a>- 
regards personal decree. See Note 10. 

Separate suit for personal remedy barred. See 
Note 3. 

Two mortgage decrees in favour of same per- 
son — Personal decree, how far available. 
Sec Note 3. 


1. Transfer of Property Act, Section 90. — This rule corresponds 
to S. 90 of the Transfer of Property Act; that section ran as follows : 

“90. When the nett proceeds of any such sale are insufficient to pay the 
amount due for the time being on the mortgage, if the balance is legally re- 
coverable from the defendant otherwise than out of the property sold, the 
Court may pass a decree for such sum.** 

The word “found” between the words “are” and “insufficient” is new. 

As to the law before the amendment of the Transfer of Properly Act, see the 
undermentioned cases.* 


2. Amendmenta after 1908. — The rule was amended by the Transfer 
of Properly (Amendment) Supplementary Act, XXI of 1929, as follows: 

(1) The words “any sale held under the last preceding rule” have been 
substituted for the words “any such sale.” 

Order 34 Role 6— Note 1. hypothecated property or any other proper- 

1. ri7) 4 AIR 1917 All 149 (150) (DB). ty of the mortgagor.) 

(Mortgagee could prodetd against either the (*26) 13 AIR 1926 Nag 168 (169). 


ST.r. 133 
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(2) The words "an application by him” (plaintiff) are new. 

3. Personal decree for balance against mortgagor. — This rule 
provides that the mortgagee may, by way of applicotiaa, obtain a personal decree 
against the mortgagor, for the balance still remaining due to him after the mortgag- 
ed property is sold.' The object of the rule is to enable such a decree to be passed 

in the mortgage suit itself and to avoid multiplicity of proceedings." In fact a se- 

Lrate suit for enforcing the personal liability would be barred under the provisions 

of the Civil Procedure Code, Order 2 Rule 2." 

A personal decree under this rule will, however, be granted only after the 
mortgagee has exhausted his remedies against the security; m other words, it wall 
be gfanted only after the sale has been carried out and the defi^ncy ascertained, 
it if a relief which will not be granted to the mortgagee until that stage is reach- 

ed.^ The mere fact, therefore, that the plaint does not contain a Tn 

relief or that the original decree does not reserve a liberty to the plaintiff to ap- 
ply for a personal decree'^ will not preclude the mortgagee from applying under this 


8 Lah 


O 34 Rule 6— Note 3. 

1 (’26) 13 AIR 1926 All 343 (344). 

(’27) 14 AIR 1927 Lah 445 (447): 

(’ll) 35 Bom 452 (461) : U Ind Cas 987 
(989) (DB.) 

2. (’06) 28 All 365 (371. 372) (DB). 

(’92) 14 All 513 (516) (DB). 

(’89) 11 All 486 (488) (DB). 

(’20) 7 AIR 1920 Bom 95 (95) (DB). 

t(’02) 25 Mad 244 (286) (FB). 

3 (’20) 7 AIR 1920 Oudh 251 (2.52): 23 

Oudh Cas 145 (DB). 

(’02) 25 Mad 244 (287) (FB). 

(’22) 9 AIR 1922 Pat 450 ( 458): I Pat 506 

[Se^ClD 10 Ind Cas 336 (337) (DB) (All).] 

4 (’44) 31 AIR 1944 Mad 65 (67): I L R 

(1944) Mad 572 (DB). , , ^ 

(’43) 30 AIR 1943 Cal 372 (376): I L R 
(1943) 2 C:al 417. 

(’42) 29 AIR 1942 Pesh 85 ( 86). 

*(’32) 137 Ind Cas 672 (672): 62 Mad L 
Jour 170 (173, 174) (PC). 

(’34) 21 AIR 1934 Cal 426 (427) (DB). (Be- 
fore order is passed under O. 34 R. 6 pro- 
perty ordered to be sold must be sold firet 
and balance legally recoverable must be 

(’16) 3 AIR 1916 Pat 350 ( 352): 35 Ind Cas 
43 (44) 

(’26) 13 AIR 1926 Mad 415 (415. 416) 

t (’^/ 17 AIR 1930 Oudh 377 (378) : 6 Luck 

(’20? 7^MR 1920 All 155 (156): 42 All 519 
(DB). 

(’08) 35 Cal 431 (433) (DB). 

(’18) 5 AIR 1918 Mad 530 (530) (DB). 

(’05) 1 Nag L R 39 (43). 

(’06) .33 Cal 890 ( 891, 892). 

(’37) 24 AIR 1937 Oudh 252 (253): 13 Luck 

t(^38)T^AIR 1938 All 98 (99, 100): I L R 
(1938) All 148: 1937 All L Jour 1181 
(1183) (DB). (Court cannot pass a perso- 
nal decree on equitable grounds when a 
mortgage decre'e becomes- useless.) 


(’30) 17 AIR 1930 All 69 (71): 52 All 363 
( FB ) 

t(W)’ 23 AIR 1936 Mad 34 (37): 59 Mad 
188 (FB). 

(’36) 23 AIR 1936 Nag 34 (37): 31 Nag L 
R Sup 124 (DB). (The original decree may 
reserve the right to apply for a personal 

(’43) 30 AIR 1943 Cal 455 (457. 
458): ILR (1943) 1 Cal 59 (DB). (Suit by 
one co-mortgagee for his share of the mort- 
gage debt — Sale proceeds of mortgaged pro- 
perty not sufficient to pay off whole mort- 
gage-money — Plaintiff can get paid pro rata 
from sale proceeds and appby for perronal 
decree for balance of his dues.) 

(’35) 22 AIR 1935 Oudh 260 (262) (DB). 
(’34) 21 AIR 1934 Pesh 84 ( 85) (DB).] 

3 (’44) 31 AIR 1944 Mad 65 (66): ILR 
fl944) Mad 572 (DB). 
t(’99) 1899 All W N 72 (72) (DB). 

(•09) 4 Ind Cas 256 (257) (DB) (Bom.) 
(’33) 20 AIR 1933 Oudh 520 ( 521): 9 Luck 

211 (DB) 

[But see (’24) 11 AIR 1924 Lah 132 (135. 

136) (DB).] „ 

6 (’44) 31 AIR 1944 Mad 65 (66): ILK 
(1944) Mad 572 (DB). 

•(’32) 137 Ind Cas 672 (672): 62 Mad L 
Jour 170 (174) (PC). (Confirming AIK 

1929 Cal 387.) „ 

t(’35 ) 22 AIR 1935 All 411 (413, 414): 57 
All 797 (DB), (Plaintiff claiming person^ 
decree in plaint — Defendant not denying it 
nor Court mentioning anything aTOUt it ^ 
decree — Subsequent application under O. 

R. 6 is not barred by res judicata^ v « i ..u 
(’33) 20 AIR 1933 Oudh 520 (521): 9 Luck 

(’09^ 4^Ind Cas 256 (257) (DB) (Bom). 
(’89) 16 Cal 423 (425) (DB). 

(’92) 14 All 513 (517) (DB). J • 

(’27) 14 AIR 1927 Mad 779 (780) (DB). 
(’39) 26 AIR 1939 Mad 162 (162): ILR 
(1939) Mad 223 (DB). (Omission to pro- 
vide for personal liability in , 
decree does riot operate as res juwata 
claiming relief for peisrinal? liability under 

O. 34R. 6.) 
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nrivjiA V ^ deficiency is ascertained. Where a compromise in a mortgage suit 
fJoD ^ payment of the mortgage money in certain instalments, and on de- 
t^lt, for execution by sale of the mortgaged properties “in the usual way,” but 

“I u- “PP'y ^ P"^o"al judgment, it was 
th^ Lordships of the Privy Council that there was nothing to suggest 
that the plaintiff agreed to forgo the benefit of the personal covenant, and that the 
powers of the Court to give that relief do not depend on O. 34 R. 6 of the Code 
nw are they derived from the clause in the decree reserving leave to the plain- 
tiff to apply for a personal judgment.' The usual liberty clause in a preliminary 
decree involves no adjudication as to the right to a personal decree for the balance. 
It IS intended to^ make it clear that no inference should be drawn from the omis* 
Sion to deal with it in the preliminary decree.® 


It follows from what has been said above that the rule contemplates a sepa^ 
rate d^ree being passed for the balance; a Court will be acting irregularly, there- 
fore, in providing in the decree for sale itself that the mortgagee may proceed 
personally against the mortgagor for the balance.9 On the other hand, the prelimi- 
nary decree should not direct that properties not mortgaged should not be proceed- 
ed against; the question must be left for decision at the proper But where, 

at the time of the original decree, a decision has been given as to the personal lia- 
bility to the defendant, the question cannot be raised again on general principles 
of resjudicatay^ But where, there has been no decision on the point, the mere fact 


7. (’32) 137 Ind Cas 672 (672): 62 Mad L 
Jour 170 (173, 174) (PC), (Confirming 
AIR 1929 Cal 387.) 

8. (’42) 1942 Nag L Jour 144 (145) <DB>. 
(Preliminary decree in suit on mortgage 
against mortgagor and transferee of the 
equity — Liberty to apply for personal decree 
clause — Transferee of equity can plead that 
he is not a person from whom the balanc* 
U recoverable.’) 

(’36) 23 AIR 1936 Mad 34 (39): 59 Mad 
188 (FB). 

9. (’04) 31 Cal 792 (796) (DB). 

(’89) 1889 All W N 149 (150) (DB). 

(’07 ) 30 Mad 464 (465) (DB). 

(’07) 31 Bom 244 (248) (DB). 

(’23) 10 AIR 1923 Bom 32 (32) (DB). 

(’12) 15 Ind Cas 911 (913) (DB) (Cal). 

t(’18) 5 AIR 1918 Mad 1187 (1190) : 40 Mad 
989 (FB). 

iSefi (’36) 23 AIR 1936 Pesh 71 (72). (Dec- 
ree for sale under O. 34 R. 5 — No presump- 
tion that decree for balance under R. 6 is 
passed at the same time.)] 

Also see O. 34 R. 4, Note 5. 

fSee however (’ll) 5 Sind L R 71 (77) : 11 
Ind (Zas 192 (195). (But this did not apply 
to Sind where the Transfer of Property Act 
was not in force.) 

(’33) 20 AIR 1933 Oudh 352 (354, 355): 9 
Luck 51 (FB). (Suit on mortgage executed 
by guardian — Relief of personal decree pray- 
ed for among other reliefa—Onardian allow- 
ing decree to be passed without contest — 
Preliminary decree containing decree over 
is proper. ) 1 

[But see (’20) 7 AIR 1920 Mad 479 (480) : 
43 Mad 421 (DB).] 

NOTE (1). — Under S. 90, T. P. Act. which 

did not contain the word “found” between 
“are” and “insufficient,” it was held that a 
separate decree was not nece.uary but pro- 
vision could be made in the mortgage dec- 


ree itself for proceeding against the mort- 
gagor personally. See the following cases ; 

(’18) 5 AIR 1918 P C 159 (160) (PC). 

r90) 1890 All W N 142 (143) (DB) 

(’93) 15 All 334 (335). 

(’91) 13 All 360 (361) (DB). 

(’91) 13 All 356 (358) (DB) 

(’06) 28 All 295 (297) (DB). (Pre T. P. Act 
case.) 

NOTE (2). — Under R. 4 as amended by the 
Calcutta High Court “thf- Court may in its 
discretion direct in the decree for sale that 
if the proceeds of the sale are not sufficient 
to pay the mortgage debt, the mortgagor 
shall pay the balance personally.” 

10. (’14) 1 AIR 1914 Cal 214 (215). 

XI. (’16) 3 AIR 1916 Nag 1 (2): 13 Nag LR 
76 (DB). ® 

(’33) 20 AIR 1933 Lah 329 (330) (DB). 

(’35) 22 AIR 1935 Oudh 11 (12): 10 Luck 
233 (DB). (Preliminary decree containing 
provision that if sale proceed.s are insuffi- 
nenf plaintiff would be at liberty to apply 
for personal decree— Decree for sale— Sale 
proceeds insufficient to pay decretal amount 
— Apolication under O. 34 R. 6 for perso- 
nal decree cannot be barred by limitation. ) 

(’33) 20 AIR 1933 Oudh 466 (468): 9 Luck 
90 (DB). (Composite decree combining dec- 
ree for sale and personal decree operates at 
future dates when mortgage debts are not 
satisfied by sale.) 

tf’33) 20 AIR 1933 Oudh 529 (531): 9 Luck 
162 (DB), (Do.) 

C09> 32 Mad 5.34 (535, 5.36) (DB). 

r06) 28 All 365 (369, 370) (DB). 

t(’.30) 17 AIR 19.30 Oudh .378 (381): 6 Luck 
132 (FB). f .Srivasiava, J., dissenting.) 

(*30) 124 Ind Cas 669 (670) (DB) (Oudh). 

(’30) 17 AIR 1930 Oudh 10 (12) (DB). 

(’37) 24 AIR 1937 AU 54 (55) (DB). (CUim 
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that the plaint claimed the relief of a personal decree and the preliminary decree 
did not provide for such decree does not preclude the plaintiff from applying for 
such decree under this rule. The reason is that Explanation V to S. 11, Civil Pro- 
cedure Code, -will not apply to such a case.^^ Notes 123 and 125 on Section 

11 of the A. 1. R. Commentaries on the Code of Civil Procedure, 4th (1944) Edi- 
tion.) A decree for sale providing for execution thereof personally against the 
mortgagor in case of deficiency though contrary to the provisions of Rule 6, is not 
void on that ground.*^ No fresh supplementary decree under Rulfe 6 ^n he pass- 
ed^^ or is necessary in such a case^^ before enforcing the personal liability, though 
execution cannot be issued until the mortgaged property has been sold and the pro- 
ceeds found insufficient to satisfy the mortgage.*® 


for personal decree rejected on merits in 
original suit — Subsequent application for 
personal decree is barred.) 

[See also (’18) 5 AIR 1918 Pat 315 (316) 
(DB). (Where the original decree does not 
reserve such liberty the defendant is not 
stopped from disputing his liability.) 

(’33) 20 AIR 1933 Oudh 352 (354): 9 Luck 
51 (FB). (Section 97 of the Code precludes 
ihe agitation of such a question.) 

(’36) 23 AIR 1936 Oudh 61 (64) (DB). 

(Mortgage decree on award — Award ^ not 
providing for personal decree — Preliminary 
decree providing for personal decree — Judg- 
ment-debtor taking no steps challenging 
preliminary decree — Decree held became 
final and judgment-debtor could not prevent 
decree-holder’s application for personal 

decree.) ^ ^ , 

(’37) 24 AIR 1937 Lah 6 (7) (DB). (Judg- 
ment-debtor’s personal liability to pay in 
case sale proceeds be insufficient incorpo- 
rated in preliminary decree — Sale proceeds 
insufficient — Decc-holder obtaining order 
under 0. 34 R. 6— Preliminary decree set 

aside on appeal— Order passed on applica- 
tion under O. 34 R. 6 falls to ground and 
cannot operate as res judicata.) 

(’37) 24 AIR 1937 Rang 494 ( 496) (DB). 

(Preliminary decree containing statement 
that mortgagor is personally liable for ba- 
lance due— No appeal against such decree 
and final decree passed— Mortgagor appeal- 
ing against final decree — Neither preliminaipr 
decree nor such statement therein can be 
questioned in such appeal in view of S. 97 

of the Code.) 

(’36) 23 AIR 1936 Oudh 81 (82, 83) (DB). 
(Preliminary decree allowed to become final 
— Decree-holder applying for personal dec- 
ree under O. 34 R. 6— Judgment-debtors 

cannot ask Court to amend preliminary dec- 
ree by deleting clause granting personal 

[^rToUver (-25) AIR 1925 Oudh 462 
(464) (DB).] 

12.t(’35) 22 AIR 1935 All 411 (413, 414): 

rSee aL*'^(’37T24 AIR 1937 Lah 204 (.206) 
(DB). (Preliminary decree for sale giving 
plaintinff liberty to apply for pCTSonal dec- 
ree if sale proceeds found insufficient Ap- 
plication under 0. 34 R. 6— Objection by 
judgment-debtor repelled but Court omit- 
ting to pass personal decree — Fresh appli- 

• cation is not barred by Explanation V to S>. 


11. Reversing AIR 1936 Lah 388 on Letters 
Patent appeal.)] 

13. (’42) 29 AIR 1942 Pesh 85 (86) (DB). 
(’15) 2 AIR 1915 Mad 449 ( 451) (DB). 
t(’18) 5 AIR 1918 P C 159 (160); 47 Cal 

370 (PC). 

(’28) 15 AIR 1928 Lah 653 (654) (DB). 
(’ll) 12 Ind Cas 689 (690) (DB) (Mad). 
(’34) 21 AIR 1934 Cal 764 (765) (DB). 

14. (’12) 17 Ind Cas 263 (265) ((DB) (Cal). 
(A personal decree cannot be passed under 
R. 6 where the mortgage decree itself has 
granted personal remedy.) 

[See also (’32) 19 AIR 1932 Cal 775 (778): 
59 Cal 1314 (DB). (Solenamah— Composite 
decree thereon incorporating personal dec- 
ree on deficiency — Not invalid.)] 

[See however (’21) 8 AIR 1921 Pat 49 (51) : 
6 Pat L Jour 106 (DB). (Application for 
personal decree under R. 6 need not be 
dismissed.)] 


15. (’94) 21 Cal 26 (28) (DB). 

(’03) 7 Cal W N 744 (745, 746) (DB). 

(’93) 15 All 334 (325, 336). 

(’91) 13 All 360 (361) (DB). 

(’91) 13 All 356 (358) (DB). 

(’07) 29 All 12 (13) (DB). 

(’18) 5 AIR 1918 Mad 607 (608) (DB). 

(’19) 6 AIR 1919 Cal 432 (433) (DB), {Held, 
on construction of decree, that it was not 
a composite decree granting personal rcnei 
as well as relief against mortgaged pro- 

(’f2)*^5 Ind Cas 23 (24) (DB) (Cal), (Per- 
sonal decree for costs.) ^ , 

t(’15) 2 AIR 1915 Mad 452 (453): 38 Mad 

(’15) 2 AIR 1915 Mad 414 414) 

(’14) 1 AIR 1914 Oudh 245 (245): 17 Oudh 

(’1?)^ l^AllTwU Oudh 333 (334): 18 Oudh 

i'St) 11 AlR*i924 Pat 262 (263); 2 Pat 796 

(*36^^M AIR 1936 Pat 568 (569); 15 Pat 345 

[See (’32) 19 AIR 1932 Cal 775 (778): 59 
Cal 1314 (DB). (The necessity of 
decree under this rule in sucJi cases d^ends 
on the terms of decree already passed. ) J 

16. (’97) 20 Mad 107 (112) (DB). 

(’07) 31 Bom 244 (249) (DBK 

(’05) 27 All 619 (620, 621) (DB). 

(’18) 5 AIR 1918 P C 159 (160) 

(PC). 


47 Cal 370 
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Similarly, the mortgagee is not entitled to proceed against the non-hypothe- 
Gated properties under the original decree for sale without a personal decree under 
this rule.^’ But where execution is allowed against the non-mortgaged properties 
of the mortgagor, without such a personal decree having been obtained, and the 
mortgagor fails to object to such procedure, he will be estopped subsequently from 
objecting to the execution on the ground of the want of a personal decree.*® 

A personal decree under R. 6 can only be passed in respect of the mortgage 
to which the decree for sale under which the mortgaged property has been sold 
relates. Thus, where a person holds two mortgages over the same property and 
obtains two decrees upon them but sells the mortgaged property under one of them, 
he cannot apply for a decree under R. 6 if the balance of the sale proceeds, after 
satisfying the decree under which the sale is held, is not sufficient to satisfy the 
other mortgage.*’ Similarly, where a puisne mortgagee who has obtained a decree 
on his mortgage is joined as a party to a suit on a prior mortgage and the pro- 
perty is sold in execution of the decree on the prior mortgage but the balance of 
sale proceeds after satisfying the prior mortgage is not sufficient to satisfy the 
puisne mortgage, the puisne mortgagee cannot obtain a decree under R. 6 for his 
amount.^’ See also Note 10. 

The present rule makes it clear that the plaintiff must apply for a decree un- 
der this rule and that the Court cannot pass the decree suo molu. The law was the 
same even before the amendment of the rule in this respect by Act XXI of 
1929.2* But the application need not be in writing nor need it be signed.^^ 

A decree under R. 6 can be made only against the defendants in the original 

suit.2® 

A personal decree under this rule can be executed either against the person 


(’14) 1 AIR 1914 Mad 663 (664): 21 Ind Cas 
782 (782) (DB). 

(*29) 16 AIR 1929 Mad 881 (884): 53 Mad 
119 (DB). (Mortgage decree making cer- 
tain defendants personally liable for costs, 
on default of payment of mortgage-money — 
Personal decree for costa should be execut- 
ed only after sale proceeds are found in- 
sufficient.) 

[But see (’87) 9 All 484 (485) (DB). 

(’76) 2 Cal 213 (221) (DB). 

(’ll) 4 Sind L R 244 (247. 248): 10 In<l 
Cas 975 (976) (DB). 

(T4) 1 AIR 1914 Mad 170 (170) (DB).] 

17. (’41) 28 AIR 1941 Lah 171 (173). (Mort- 
gagee’s application for attachment and sale 
of other properties cannot he considered a-^ 
one under Order 34 Rule 6.) 

t(’87) 11 Bom 537 (539) (DB). 

(’03) 6 Oudh Cas 59 (60). 

(*20) 7 AIR 1920 Bom 95 (96) (DB). 

DW) 10 All 632 (633). 

(’26) 13 AIR 1926 Mad 415 (416) (DB). 

(’,30) 17 AIR 1930 Uh 103 (104). 

(’13) 20 Ind Cas 829 ( 830) (Cal). 

(’13) 16 Oudh Cas 238 (244. 245): 21 Ind 
Cas 283 (284) (DB). 

(’88) 10 All 127 (128, 129). 

+ (’99) 26 Cal 166 (171) (DB). 

(*36 ) 23 AIR 1936 Pesh 71 (72). (Decree 
for sale under R. 5 — There is no presump- 
tion that decree for balance under R. 6 is 
passed at same time.) 

18. (’41) 28 AIR 1941 Uh 171 (173). 

(’04) 14 Mad L Jour 103 (104) (DB). 

(*971 XOA W N 254 (256) (DB). 

28 AIR 1936 Pal 568 ( 570): IS Pat 


.34.5 (DB). 

19.t(’09) .31 All 373 (376) (DB). 

(*90) 12 All 537 (5.38) (DB). 

[See (’.36) 2,3 AIR 1936 Oudh 50 (51): 11 
I.uck 519 (DB). (Two mortgage decrees on 
same property against same judgment-deb- 
tor — Separate applications for execution — 

Executions proceeding simultaneously — Sale 
is in execution of both decrees — Sale pro- 
ceeds if not sufficient to satisfy second mort- 
gage a personal decree can be passed for 
the balance. ) 

(’.36) 23 AIR 19.36 Oudh 143 (145): 11 Luck 
481 (DB). (Two decrees against the same 
defendant — Sale in execution of one — Pra- 
yer for rateable distribution in respect of 
the other decree — Latter decree satisfied in 
part out of sale proceeds — Application for 
personal decree for balance is maintainable 
as the sale must be deemed to be in execu- 
tion of Iwth the decrees.)] 

IBut see (’93) 15 AH 331 (332).] 

20* (1900 ) 22 All 404 (404, 405) (DB). (The 
puisne mortgagee, in such a case, ought to 
redeem the prior mortgage.) 

( 99) 1899 AH W N 208 (209) (DB). 

t(’20) 7 AIR 1920 All 155 (156): 42 .Ml 519 
(DB). 

[See also (’18) 5 AIR 1918 Mad 669 (669) 
(DB).l 

[But see (’16) 3 AIR 1916 Oudh 79 (80. 81) : 
34 Ind Cas 48 ( 50) (DB>.1 

21. (’16) 3 AIR 1916 Nag 1 (3): 13 Nag LR 
76 : 39 Ind Cas 854 (856. 857) (DB). 

22. (’24) 11 AIR 1924 All 804 ( 605) (DB). 

23. (’27) 14 AIR 1927 AH 691 (692). 
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of the mortgagor or by attachment and sale of his other properties.^* A <tecree un- 
der ^is rule should not, therefore, direct the realization of the amount from anv 
specific propertyj^^ ^ 

Although a mortgage is invalid, a personal decree may he passed in the same 
suit against the mortgagor on the basis of the personal covenant in the morteaee 
A personal decree obtained without informing the Court of a previous re- 
fusal by It to grant such a decree, cannot be set aside as fraudulent.^^ In the un- 
dermentioned case^ it was held that so long as the preliminary and final decrees 
in a mortgage suit were not set aside by appropriate proceedings, an application 
for a personal decree under this rule could be made irrespective of the question of 
the validity of the preliminary and final decrees. But when the decree for sale ob- 
tained by the mortgagee is declared null and void at the insUnce of a party claim- 
ing paramount title to the property the mortgagee has no 'right to apply under this 
rule but he can get a personal decree under S. 68 of the Transfer of Property Act.*’ 

f 4, Personal liability of purchaser from mortgagor. — ^The word 
defendant in R. 6 means the defendant mortgagor and a personal decree cannot be 
passed under the rule against a purchaser of the equity of redemption.^ This is^ 
so even if the purchaser has contracted with the mortgagor to pay. off the mort- 
gage and has retained with himself a portion of the consideration for that pur- 
pose. The reason is, that there is no privity of contract between himself and the 
mortgagee.2 A personal decree for costs cannot be passed against an auction- 
purchase who has purchased the property subject to a mortgage unless his conduct 
in the suit has been such as to make him liable for the costs.® 


5. Personal liability is a question of construction of the instru- 
ment. — A personal liability to pay the mortgage amount is, in each case, a ques- 
tion of the construction of the mortgage deed.* But every simple mortgage* and 


24. (’89) 16 Cal 423 (425) (DB). 

(’25) 12 AIR 1925 All 352 ( 352). (Decree 
against Hindu widow — Other properties can 

[See (’01) 28 Cal 12 (16. 17) (DB). (Suit 
on mortgage is brought not only upon the 

• lien but also upon the personal covenant.)] 

25. (’99) 1899 All W N 125 (126) (DB). 

26. (’31) 18 AIR 1931 Mad 124 (128) (DB). 

t (’19) 6 AIR 1919 Pat 365 (366) (DB). (Un- 
less there is an express stipulation in the 
bond that the mortgage-debt is to be rea- 
lized from the mortgaged properties alone.) 

t(’15) 2 AIR 1915 Bom 102 (105): 39 Bom 
358 (DB). 

27. (’15) 2 AIR 1915 All 397 ( 400): 38 All 
7 (DB). 

28. (*37) 24 AIR 1937 Rang 12 (14) (DB). 
(Preliminary and final decrees passed by 
High Court on original side — Decrees at- 
tached on ground of want of territorial 
jurisdiction,) 

29. (’48) 35 AIR 1948 Mad 33 (35, 36) : I LR 
(1947) Mad 731 (DB), Kamakshi Ammal 
V. Ananthanarayana. 

O 34 Rule 6— Note 4. 

1. (*45 ) 32 AIR 1945 Oudh 65 (67) : 20 Luck 
179, Kali V. Ram Autar. 

(*42) 1942 Nag L Jour 144 (145) (DB). 

(*09) 3Ind Cas33 (33) (DB) (All). 

(*13) 18 Ind Cas 747 (749) (DB) (Clal). 

t(’16) 3 AIR 1916 Mad 763 ( 764): 30 Ind 
Cas 188 (188, 189) (DB). 

(’23) 10 AIR 1923 PC 54 (54) (PC). 

•(*37) 24 AIR 1937 Gudh 20 (23): 12 Luck 
313 (DB). 


rSce (’24) 11 AIR 1924 All 877 (878). (Right 
to personal decree is different from the 
right given by covenant in deed to recover 
money by sale.)] 

[See aUo (33) 20 AIR 1933 Lah 329 (330) 
(DB). (Sale of right of redemption and 
successful presentation suit — Pre-emptors 
fendants are not personally liable in ab- 
sence of contract to that effect.)] 

2. (’45 ) 32 AIR 1945 Oudh 65 (67, 69) : 20 
Luck 179 Kali v. Ram Autar. 

(But personal liability can be fastened on. 
purchaser on basis of subsequent agreement' 
to pay money between him and mortgagee). 

(’12) 34 All 63 (64) : 39 Ind App. 7 : 13 
Ind Cas 304 (304) (PC). 

t(’09) 31 All 352 (358) (DB). 

(’16) 3 AIR 1916 All 232 (233): 38 All 209 
(DB). 

3. (’43) .30 AIR 1943 Nag 178 (184): I L ft 
(1943) Nag 422 (DB). 

O 34 Rule 6 — Note Sw ^ 

l-t (’09) 1 Ind Cas 442 (443) (DB) (CaD- 

(’89) 16 (>1 540 (544) (DB). 

(’82) 4 All 3 (5) (DB). 

(’18) 5 AIR 1918 Mad 530 (530) (DB). (Pe^ 
sonal liability of the mortgagor would ordi- 
narily exist in the' absence of a specific 'con- 
tract to the contrary.) 

(’22) 9 AIR 1922 Cal 52 (52. 53) (DB). 

(’16) 3 AIR 1916 Mad Id (14) (DB). . M 

t (32) 19 AIR 1932 Lah 164 066, 167) V IS 
Lah 259 (DB). (In alP moitgagea, ’^nonal 
covenant is presumed nnlesa negatived by 
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English mortgage^ involves, prima facie, a personal obligation to pay. Similarly, 
prima facK, there is no personal obligation to pay in a usufructuary mortgage or a 
mortgage by conditional sale.* See S. 58 of the Transfer of Property Act. Where 
the lime for payment fixed under the decree nisi was enlarged on condition of the 
mortgagor paying interest not provided for in the decree, it was held that the mort- 
gagor was personally liable for the payment of such interest.® 


6. Personal decree against person not the mortgagor. — The word 
“defendant’* in the rule means, as has seen in Note 4, the mortgagor defendant} 
Where a mortgage bond was executed by the Court of Wards on behalf of a ward, 
a decree may be passed against the ward under this rule for the balance of mort- 
gage-money due after the sale of the mortgaged proprty and appropriation of the 
sale proceeds.2 A personal decree against the managing member of a Hindu joint 
family binds the junior members of the family though they were not parties to the 
suit.^ See also the undermentioned case®". 

Personal decree against the sarety,—K surety who has contracted to 
make good personally the deficit found on sale of the mortgaged property does not 
become liable unless the property is found insufficient to repay the debt. Hence in 
a mortgage suit no conditional decree for the balance can be passed against the 

surety. 

7. Personal decree against the heirs of the mortgagor. — Where 
the mortgaged property is found to be insufficient to satisfy a mortgage decree ob- 
tained against the heirs of a mortgagor, a decree may be passed against them un- 
der this rule to the extent of the assets of the deceased in their hands.^ Where a 


the nature and terms thereof — In certain 
classes, much more clearly implied coven- 
ant is required than in others.) 

(’37) 24 AIR 1937 Pat 261 (262) (DB). 

2. t<’06) 29 Mad 491 (495) (DB). 

(’34) 21 AIR 1934 Pat 433 ( 435). (Addi- 
tional sum paid by mortgagee to save pro- 
perty from sale — Mortgagee has right to 
decree under O. 34 R. 6.) 

(’06) 4 Cal L Jour 246 (248, 253) (DB). 
(’07) 5 Cal L Jour 287 (289) (DB). 

(’08) 30 All 388 (390) (DB). 

(’22) 9 AIR 1922 Nag 98 (99) : 18 Nag L 

R 145 (DB). 

3. (’81) 7 Cal 394 (401) (DB). 

4. (1900 ) 22 All 149 (159): 27 Ind App 58 


(PC). 

{See also (’32) 19 AIR 1932 Lah 164 (166, 
167): 13 Lah 259 (DB). (In usufructuary 
mortgages in the absence of express coven- 
ant a much more clearly implied covenant 
is required than in other forms of mortgage 
— On the terms of a bond assumed to be 
a usufructuary mortgage, held personal 
covenant was clearly implied.)] 

5. (’99) 12 C P L R 78 (79). 

O 34 Rule 6— Not* 6. 

1 (’01) 23 All 439 ( 440) (DB). 

(’04) 26 All 507 (508, 509) (DB). 
t (’10) 7 Ind Cas 784 (785) (DB) (Cal). 
i<’16) 3 AIR 1916 Mad 763 ( 764): 30 Ind 
Cas 188 (188, 189) (DB). 

(’32) 19 AIR 1932 Cal 775 (779): 59 Cal 
1314 (DB). (No personal decree is compe- 
tent against puisne encumbrancers as such.) 

(’17) 4 AIR 1917 Oudh 241 (241). (Suit on 
mortgage impleading co-mortgagee as pro 
Jorma defendant— Payment to co-mortgagee 
found— No money decree can be passed 


against him in the suit — Suit dismissed.) 

[See also (’41) 28 AIR 1941 Pat 416 (416) 
(DB). (Hypothecation by lessee of minerals 
to secure sums due by uay of royally — Suit 
by lessor to enforce hypothecation against 
lessee and sub-lessee — Decree — Sale pro- 

<-eed.< insufficient — Application for personal 
decree against sub-lessees not competent. ) 

(’31) 18 AIR 1931 All 631 (632): 53 All 695 
(DB). (Persons not interested in hypotbeca 
but joining as executants of the mortgage 
deed as sureties — Personal decree under this 
rule can be passed against such sureties 
also.) 1 

2. (’22) 9 AIR 1922 Nag 98 (100, 101): 18 
Nag L R 145 (DB). 

3. (’01) 22 All 408 ( 409, 410) (DB). 

3a. (’49 ) 36 AIR 1949 Mad 1 (2) (FB), Shan- 
kar Bhatta V. Shankar (Jpadhya. {Mortgage 
of joint family property by A and B in 1931 
other member of family not party — 
Personal covenant — Suit on mortgage in 
1941 against A, B and C decreed — Property 
sold rtot realising full amount — Application 
for personal decree against A, B arid C for 
balance — Remedy under personal covenant 
held barred — C not being mortgagor, perso- 
nal covenant held could not be enforced 
against him.) 

4. (’48) 35 AIR 1948 Nag 123 (125) : ILR 
(1947) Nag 643, Subhankhan v. Lalkhan. 

O 34 Rule 6— Note 7. 

1. (’12) 14 Ind as 53 ( 55) (DB) (All). 

(’15) 2 AIR 1915 Uh 374 (374) (DB). 

(’31) 18 AIR 1931 All 368 (369) (DB). (In 
this case it was held that the property in 
question wa.s not such assets.) 

( 09) 1 Ind as 442 ( 443) (DB) (Cal). (Hin- 
du joint family — Mortgage by the father — 
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decree under this rule exempts the person and property of the sons of the mortgagor, 
who is the manager of a joint Hindu family, but a decree is passed against them to the- 
extent of the assets of the mortgagor in their hands, the assets received by the sonsi 
by survivorship on the death of the father are liable under the decree.^ But when- 
the son’s share is exempted from the mortgage decree against the father, it is also 
exempt from a decree under the present rule.^ 

B. Personal remedy under compromise decrees.— The fact that 
the original decree was a compromise decree is no bar to a personal decree being 
passed under this rule.* According to the High Courts of Bombay^ and Calcutta®, 
a compromise decree in a mortgage suit may be executed against the mortgagor 
personally without any decree being passed under R. 6 although it does not express- 
ly provide for personal relief. But the Patna High Court has held that a decree 
under this rule is necessary in such a case.^ Where the compromise decree itself 
expressly provides for personal relief, a fresh decree under this rule is not neces- 
sary.® 

8a. Personal remedy under decree on award. — Where a mortgage 
suit is referred to arbitration and preliminary and final decrees are passed on the 
basis of such award, the fact that the award is silent as to personal liability is no 
bar to the plaintiff applying for a personal decree under this rule.* 


9. Right of mortgagee to attach other properties of mortgagor 
before date fixed for payment of mortgage-money. — After the preliminary 
decree in a mortgage suit and before the date fixed for the payment of the mort- 
gage-money, if there is a reasonable probability of the mortgaged property not 


Personal liability of sons confined to assets 

[Se^ (’21) 8 AIR 1921 Pat 357 (357) (DB). 
(Personal decree against son’s share and 
mortgage decree against father — Decree un- 
der R. 6 is necessary to proceed against fa- 
ther’s other properties — Decree as it stands 
could be executed against son’s share. ) 

(’35) 22 AIR 1935 Lab 940 (941). (Personal 
decree cannot be enforced against heirs who 
were not impleaded in the mortgage suit.)! 

2. (’10) 5 Ind Cas 146 (147) (DB) (Cal). 
[See also (’37) 24 AIR 1937 Lah6 (7) (DB). 
(Manager of joint Hindu family executing 
mortgage — Other coparceners are liable to 
the extent of their interest in the joint fa- 
mily property and a personal decree ran 
be passed to the extent of such property.)) 

3. (’03) 1903 All W N 41 (42) (DB). 

O 34 Rule 6 — Note 8. 

1. (’40) 27 AIR 1940 Oadh 90 (92): 15 Luck 
95 (DB). (Compromise decree in mortgage 
suit providing for passing of preliminary 
decree and final decree — Decree further pro- 
viding that if sale proceeds are found insuffi- 
cient, the mortgagee may apply for personal 
decree — Held, personal decree could be pass- 

t(’3h 137 Ind Cas 672 (672) : 62 Mad L Jour 
170 (173, 174) (PC). (Confirming AIR 
1929 Cal 387. ) 

(’33) 20 AIR 1933 Oudh 214 (215) (DB). 
(Application for personal decree is not barr- 
ed unless excluded by compromise.) 

(’33) 20 AIR 1933 Oudh 520 (520): 9 Luck 
211 (DB). 

(’’09) 3 Ind Cas 443 (444) (Cal). 

(’26) 13 AIR 1926 Oudh 27 (28). 

.(’3^) 23 AIR 1936 Oudh 259 (2M): 12 Lyek 

* 


207 (DB). (Application for personal dec- 
ree is not barred merely because compromise 
is silent as to right to personal decree.) 

[See (’31) 18 AIR 1931 Oudh 422 (423, 424) 
(DB). (Compromise not contemplating per- 
sonal liability — Decree embodying a clause 
for personal liability — Decree amended by 
deleting the clause.)] 

2 (’41) 28 AIR 1941 Bom 90 (91): I L R 
(1941) Bom 299 (FB). (Consent decree di- 
recting payment of money and creating 
charge on specific property can be execut^ 
personally against the judgment-debtor if 
the charged prop'erties are found insufficient 
to satisfy the decree — Overruling AIR 1$20 
Bom 95 and AIR 1941 Bom 71: ILR (1941) 
Bom 136.) 

(’30) 17 AIR 1930 Bom 208 (209); 54 Bom 
352 (DB). 

3. (’28) 15 AIR 1928 Cal 668 (669) (DB). 

[See also (’32) 119 AIR 1932 Cal 414 (415, 

416) (DB).) 

4. (’18) 5 AIR 1918 Pat 262 (263): 3 Pat L 
Jour 649 (DB). 

5. (’45) 32 AIR 1945 Nag 289 (290) : ILR 

(1945) Nag 643 (DB). RatarUal Harialfi w 
Ml. Saffarbai. (Compromise deprec paswd 
was such as to obviate necessity for passing 
a final decree under R 5 or personal dcMW 
under R 6 and was exemptable as such — ^Ap- 
plication for final decree dismis^d — D^re^ 
holder is precluded from applying under this 
rule. f / • 

(’28) 15 AIR 1928 Oudh 490 \{490) : 3 
Luck 411 (DB). 

(‘36 ) 23 AIR 1936 Pat 568 (569): 15 Pat 
345 (DB).. 

O’ 34 Rule iBa. , . 

1, (;^) 23 AIR 1936 Oudh 61 (63) (DB). 
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being sufficient to satisfy the mortgage-debt, the Court can order the attachment of 
the other properties of the mortgagor if it is satisfied as to the existence of the 
conditions laid down in the Civil Procedure Code 0. 38 R. 5, The fact that under 
0* 34 R. 6 no personal decree can be obtained until the mortgaged properties are 
sold does not affect the plaintiff’s rights under 0. 38 R. 5. See 0. 38 R. 5, Note 
3 of the A.I.R. Commentaries on the Code of Civil Procedure, 4th (1944) Edition. 


10. Where net proceeds of any such sale are found insufficient. — 
The opening words of the rule make it clear that a decree under the rule can only 
be passed after the mortgaged property has been sold and it is found that the sale 
proceeds are not sufficient to satisfy the mortgage-debt.* But if a personal dec- 
ree is actually passed before the sale and the mortgagor does not object, he is 
estopped from questioning the validity of such personal decree later on.^ If the 
mortgaged property, through no fault of the mortgagee, has been destroyed by 
fire or has otherwise ceased to exist or to be available for sale, the plaintiff is not 
bound to go through the farce of bringing the property to sale before applying 
for a decree under the rule.^ Thus, where the properties directed to be sold by 


O 34 Rule 6— Note 10. 

1. Sfo Not*' 3. 

2. t(’24) 11 AIR 1924 All 225 (226, 227): 4o 
All 32 (DB). 

(•33) 20 AIR 1933 Lah 831 (832). (Suit to 
enforce mortgage referred to arbitration — 
Award and decree thereon giving decree- 
holder choice of realizing amount from mort- 
gaged property or any other immovable pro- 
perty of judgment-debtor — Decree-holder can 
validly proceed against property other than 
mortgaged one.) 

3. (’49) 53 Cal W N 631 (633, 635) (DB). 
Sailen Ckand v. Promode Kumar. (Mortgagor 
found to have no title to mortgaged pro- 
perty.) 

(’48) 35 AIR 1948 Mad 33 (35. 36): I L K 
(1947) Mad 731 (DB), Kamakshi Ammal 
V. Ananthanarayana. (Rule 6 does not apply 
to cases where the mortgagor is found, in 
an adjudication on binding on the mortgagee, 
to have had no right to mortgage the pro- 
perty and the decree for sale obtained by 
the mortgagee is declared to be null and 
void. In such cases however, the mortga- 
gee’s right to have a personal decree is pro- 
vided for in S. 68. Transfer of Property 
Act.) 

(’45) 32 AIR 1945 Nag 289 (291): I L R 
(1945) Nag 643 (DB), Ratanlal Harlalji v, 
Mt. Sagarbai. (Property sold free from 
mortgage under S. 138, C. P. Land Rene- 
nue Act and purchased by mortgagee — Mort‘ 
gagee can still apply for personal decree.) 

<’40 ) 27 AIR 19« Pat 616 (617). (Mort- 
gaged property ceasing to be available for 
sale by reason of another decree declaring 
mortgage to be invalid and restraining the 
mortgagee from executing his decree.) 

tC15) 2 AIR 1915 Mad 452 (452): 38 Mad 
677 (DB). (Mortgaged properties directed 
.to be sold under the mortgage decree did 

not belond to mortgagor. ) 

<*35 ) 22 AIR 1935 Lah 536 (537). (Mortgag- 
ed property held to be not saleable under 
certain provisions of the Alienation of Land 
Act.) 

itM) 21 AIR 1934 Uh 174 (175): 15 

, 1 607,, (btort«e«e4 iiot avaUable 


owing to claim of third party — Personal dec- 
ree ran be passed. ) 

(’ll) 12 Ind Cas 439 (440) (DB) (Mad). 

(Mortgagor having no saleable interest in 
the mortgaged property. ) 

('21) 8 AIR 1921 Pat 49 (51): 6 Pat L Jour 
106 (DB). (Mortgagee not allowed to sell 
a portion of the property.) 

t(’29) 16 AIR 1929 Cal' 121 (12.3) (DB). 

(’24) II AIR 1924 Cal 209 (210): .50 Cal 

718 (DB). (Portion of property sold for ar- 
rears of rent through no fault of the mort- 
gagee. ) 

C28t 15 AIR 1928 Bom .323 (328) (DR). 

(Property destroyed hv hre. ) 

t(’28) 1-5 AIR 1928 All 71 (72, 73):50 All 321 
(DB). (Personal decree under such cir- 
cumstances could l)e passed independently 
of the provi.sions of 0. 34 R. 6.) 

(’19) 6 AIR 1919 Cal 951 (956); 45 Cal 702 
(DB). 

(’20) 7 AIR 1920 Oudh 251 (252) ; 23 Oudh 
Cas 145 (DB). 

t(*ll> 14 Oudh Cas 217 (224): 9 Ind Ca.s 
403 (406). (No bidder forthcoming because 
of prior mortgages exceeding the value of 
the property.) 

(’ll) 14 Oudh Cas 62 (64); 9 Ind Cas 7.52 
(753). (Application for sale dismissed on 
the ground of the mortgagor having no sale- 
able interest in the property.) 

(’04) 26 All 25 (27). (Third person estab- 
lishing his right to a portion of the mort- 
gaged property — Sale of the remaining not 
sufficient to pay off the mortgage — Decree 
may be passed under R. 6.) 

C.33) 20 AIR 19.33 Oudh 1 (3. 4): 8 Lck 217 
(FB>. (Do.) 

[See also (’13) 20 Ind Cas 320 (321) (All). 
(Wliere the mortgagee negligently allows a 
third person to come in and sell a portion 
of the mortgaged property, he cannot after- 
wards come in under O. 34 R. 6. ) 

(’34) 21 AIR 1934 Mad 82 (82). (Decree for 
sale of four items — Three sold and persona! 
decree asked — Subsequent to mortgage 
fourth item sold to stranger representing to 
be unencumbered — Purchaser not party to 
mortgage suit — Mortgagee held entitled to 
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a mortgage decree are no longer available by reason of having been sold in exe- 
cution of a mortgage decree obtained by a prior mortgagee, the plaintiff is not 
bound to bring the property to sale again before applying for a personal decree 
under this rule/ Similarly, where the mortgagee is unable to sell a portion of the 
mortgaged properties by reason of their being situated in a Native State which, 
will not execute the decree of a British Indian Court and the sale proceeds of 
the remaining portion of the properties are not sufficient to satisfy the mortgage, 
the decree-holder is entitled to a personal decree against the judgment-debtor Si- 
milarly, where a mortgage of joint family property by the father of a Hindu joint 
family is found to be not for legal necessity, it has been held by the Madras High 
Court that a conditional decree may be passed against the father personally and 
against the son’s share in the joint family property for the recovery of the balance- 
that may remain due to the mortgagee after the sale of the Jather’s share of the 
mortgaged property (without the son’s share being put to sale)/ Where a sale in 
execution of a decree on a mortgage is set aside on the ground that the mortgagor 
has no saleable interest in the mortgaged property, a personal decree may be 
passed against the mortgagor because the mortgagee having been compelled to* 
refund the entire purchase-money, the net sale proceeds are nil and therefore insuffi- 
cient to satisfy the mortgage-debt/ 

A personal decree should not be passed against the mortgagor till the entire 
mortgaged property ordered to be sold has been sold and the proceeds are found 
insufficient to satisfy the mortgage-debt.® But it has been held that it is open to 
the mortgagee in the plaint to give up his claim against any portion of the mort- 
gaged property and obtain a decree for sale in respect of the rest. If in such a 
case the sale proceeds of the portion ordered to be sold are not sufficient to satisfy 
the mortgage-debt, the plaintiff may obtain a personal decree against the mortga- 
gor.” The undermentioned decisions*® are inclined to a contrary view. 


personal decree. ) ] 

[Bat see (’12) 14 Ind Cas 591 (592) (All). 

(’07) 29 All 260 (261). (Mortgagor found to 
have no saleable interest — Yet sale must 
precede application for personal decree.)} 

4 (’33) 20 AIR 1933 Lah 792 (793) (DB). 

(■35) 22 AIR 1935 Oudh 260 (262) (DB). 

(’38) 25 AIR 1938 Pat 525 (526): 17 Pat 
538 (DB). 

(’38) 42 Cal W N 47 (49). 

t (’35 ) 22 AIR 1935 Lah 850 ( 852, 853): 17 
Lah 67 (DB). 

(’34) 21 AIR 1934 Mad 726 (727). 

5. (’21) 8 AIR 1921 Pat 49 (50, 51): 6 Pat 
L Jour 106 (DB). 

6. t(’20) 7 AIR 1920 Mad 479 ( 480, 481): 
43 Mad 421: 55 Ind Cas 320 (321) (DB). 

[.See aUo (’33 ) 20 AIR 1933 Lah 768 (769, 
770) (DB). (Mortgage of famUy property 
by father not for family necessity — Mortga- 
gee can obtain personal decree against fa- 
ther and in execution bring entire family 
estate to sale unless debt is illegal or im- 
moral. ) } 

7. t(’27) 14 AIR 1927 All 395 ( 396): 49 All 
506 (DB). (But this rule is not applicable 
where there is no sale at all in consequence 
of the mortgage decree itself becoming in- 
operative at the instance of a successful 
claimant to the mortgaged property.) 

(’32) 19 AIR 1932 All 358 (360) (DB). (Dec- 
ree for sale inoperative, mortgagor being 
declared not to be owner of mortgaged pro- 
perty — Rule does not apply.) 

\See (’32) 19 AIR 1932 All 475 (476) (DB). 
(Mortgagee getting final decree but no steps 


for sale since mortgagor’s title was negativ- 
ed in a subsequent suit by third party.)} 

8. (1900 ) 22 All 404 (404) (DB). 

(’06) 33 Cal 890 ( 892) (DB). 

9. (’49 ) 36 AIR 1949 All 427 (428) : Abdul 
Shakur v. Mahabir Prasad. (Mortgagee re- 
linquishing portion of mortgaged property 
in pursuance of declaration under S. 4, U. 
P. Debt Redemption Act — Decree for sale 
— Sale proceeds insufficient to satisfy dec- 
ree — Mortgagee can obtain personal dec- 
ree under O. 34, R. 6.) 

• (’03) 25 All 79 (82) (DB). 

(’17) 4 AIR 1917 Pat 555 (555): 2 Pat L 
Jour 538 : 42 Ind Cas 56 (56. 57) (DB). 

(Mortgage suit — Omission of small part^ of 
property in plaint by inadvertence — Applica- 
tion under rule is not barred.) 

(’06) 28 All 19 (20) (DB). (Decree for sde 

— Mortgagee relinquishing claim to portion 
of mortgaged property at the time of order 
absolute for sale-'—Sale of property direct^ 
to be sold insufficient — Mortgagee may ’ ob- 
tain personal decree.) 

t(’07) 29A1I 369 (371). ^ 

[See also (*47) 34 AIR 1947 Oudh 77 <78; 
79) ; 21 Lock 577 : 227 Ind Cas 186 (DB), 
Irtiza Karim v. MisritaL Declaration under 
S. 4 (1), U. P. Debt Redemption Act hr 
mortgagee — Court can 'pass decree Under 
O. 34, R. 6.1 

10. ( 06) 33 Cal 890 (8^) (DB). (Mortga- 
gee releasing substantial portion of m^* 
gaged property without consent or 

cence of mortgagor^Mqrtga^ canno^ do- 
this to the detriment of iuoitgiigor, ao o 


10 


PERSONAL DECREE AGAINST MORTGAGOR [O 34 R 6 N 10-11] 2123 


The deficiency contemplated by the rule is one in regard to the money due 
in respect of the mortgage on which the final decree for sale is based. Hence, 
where after a final decree for sale, an arrangement is entered into between the par- 
ties for the payment of the decretal amount under which it is agreed that the mo- 
ney due in regard to another mortgage should be treated as also covered by the 
decree, an application for persona! decree cannot be made in respect of such money. 
But a separate suit will lie for the recovery of such money.” 

The sale of the mortgaged property need not be necessarily a judicuii sale. 
The rule covers also a private sale.” Where the mortgagee himself purchases the 
mortgaged property in execution of his mortgage decree, with the leave of the Court, 
tile leave to bid puts him in the same position as any other purchaser; he does not 
stand in any fiduciary relation to the mortgagor and is only bound to give credit 
for the amount bid by him and may apply for a personal decree for the balance 
of the mortgage-money remaining due after deducting such amount.’-’ 

Where a portion of the mortgaged property was acquired by the Govern- 
ment under the Land Acquisition Act, it was held by the Allahabad High Court’* 
that the mortgagee’s remedy was to bring to sale the rest of the property and 
then, if there is a balance due, to apply for a personal decree. But the Calcutta 
High Court” has held that where the mortgaged property is compulsorily acquir- 
ed by the Government, the mortgage lien is transferred to the compensation money 
standing to the credit of the mortgagor in the Collectorate and the mortgagee is 
entitled, in execution of a decree for the sale of the mortgaged property, to take 
out such money without obtaining a further decree under the present rule. 

See also Note 3. 


11, ^‘Amount due.”— The “amount due’’ is the amount for the reco- 
very of which a decree for sale has been previously passed.’ Costs awarded to the 
mortgagee form an integral part of the “amount due.”^ A puisne mortgagee pay- 


impos^* upon him personal liability to which 
otherwise he would not be subject.) 

r37) 24 AIR 1937 Oudh 252 (254); 13 Luck 
129 (DB). (Compromise between decree- 
holder and one of the heirs of deceased 
mortgapor — Part of mortgaged property re- 
leased in favour of the heir in lieu of cer- 
tain sum — Remaining part sold— Mortgagee 
is not entitled of a personal decree for the 
balance. > 

(’37) 24 AIR 1937 Oudh 20 (23, 25): 12 Luck 
313 (DEL (Suit for sale of mortgaged pro- 
perty — Mortgagee compromising suit with 
sub^quent purchaser of equity of redemp- 
tion-mortgagee accepting a certain amount 
from him and releasing mortgaged property 
from liability — Mortgagee has no right to 
personal decree for balance against sons of 
deceased mortgagor.) 

(’20) 7 AIR 1920 Mad 221 (222): 51 Ind Cas 
84 (85) (DB). 

11. (*37) 24 AIR 1937 P C 256 ( 259): 64 
Tnd App 302: ILR (1938) 1 Cal 66: 31 Sind 
LR 637 (PC). 

12t (’06) 2 All L Jour 353 (355) (DB). 

(’06 ) 28 All 660 (664) (DB). 

(’38 ) 25 AIR 1938 Rang 353 (356) (DB). 

[Bui aeef’W) 1 AIR 1914 Mad 251 (252): 
23 Ind Cas 544 (545) (DB). (Mortgage 
decree against A and R— Private sale by A 
alone — B can insist on judicial sale being 
Jield before personal decree is passed against 

16 Cal 132 (137) (DB). 


t(’96) 18 All 31 (33). 

('89) 16 Cal 682 (692): 16 Ind App 107 
(PC). 

(’92) 19 Cal 4 (7) (DB). (Dissenting from 
11 Cal 718.) 

(*04) 1 All L Jour 486 (487) (DB). (Decree- 
holder’s failure to give the full decretal 
amount according to his undertaking to the 
Court was held to be an abu.se of the pro- 
cess of the (iiourt though he was not there- 
by disabled from a[*plying for personal dec- 
ree.) 

[See also (’32) 19 AIR 1932 All 704 (706, 
707): 54 All 448 (DB). (Decree-holder be- 
coming one of the heirs of one of the de- 
ceased judgment-debtors can get a decree 
under this rule after deducting proportionate 
amount of deceased judgment-debtor’s share 
of liability.)] 

14. (’94) 16 All 78 (79). 

15. (*07) 6 Cal L Jour 745 (748) (DB). 

Rule 6— Note 11. 

1. (’49 ) 36 AIR 1949 East Punj 213 (215). 
Firm Daulat Ram v. Gurbaksh Singh. 

(‘29) 16 AIR 1929 All 15 (16) (DB). 

2. (’08) 11 Oudh Cas 377 (378). 

(’08 ) 35 Ol\ 431 (433) (DB). 

(*89) 2 C P L R 94 (98). 

(’07 ) 30 Mad 464 (465) (DB). 

(’98 ) 20 All 523 (527) (FB). 

(’18) 5 AIR 1918 .All 366 ( 367): 40 All 109 
(DB). 

(’12) 17 Ind Cas 244 (245) (DB) (Mad). 

cm 17 AIR 1930 Oudh 328 (329) (DB). 
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ing off a prior encumbrance is entitled to a personal decree for the deficit due to 
him having paid off the prior mortgage.^ It has been held that where after the 
final decree, the parties enter into an agreement for the enhancement of the inte- 
rest payable to the decree-holder in consideration of certain concessions on the 
part of the decree-holder, the unpaid balance of such enhanced interest will come 
under the term “amount due.”* 

12. ^"Legally recoverable.”— A personal decree cannot be passed in 
every suit for sale upon a mortgage; such a decree can be passed only where the 
defendant by his contract or otherwise is under a personal obligation to pay the 
mortgage-debt* and the plaintiff’s right to enforce the personal obligation is not 
barred by limitation at the date of the suit for sale.^ 

For further discussion, see Note 17. 

13. ‘■‘‘Legally recoverable from the defendant otherwise than out of 
the property sold.^' — These words mean, by way of illustra:tion, that the balance 
must be a balance which the mortgagee is not precluded, by the terms of the mort- 
gage, from realizing otherwise than out of the property sold or a balance, the re- 
covery of which is not barred by limitation.' 

14. Prior and puisne mortgagees. — A puisne mortgagee is not a 
“defendant” against whom a personal decree may be passed, there being no privity 
of contract between him and the plaintiff.' 

15. Costs against puisne mortgagee. — A prior mortgagee is not en- 
titled to a personal decree for costs against a puisne mortgagee .' As seen in Note 

(16) 3 AIR 1916 Pal 1 (1): 2 Pat L Jour 
51) (DB). 

CIO) 8 Ind Cas32 (33) (All). 

CU) 1 AIR 1914 All 444 (445). 

[See also (T9) 6 AIR 1919 All 297 (298, 

299): 41 All 473 (DB). (Costs of unsuc- 
cessful appeal by mortgagor may at mortga- 
gee’s option be added to mortgage-money or 
be recovered personally from mortgagor.)] 

Also see 0. 34 R. 2, N. 11; R. 5, N. 26 and 
R, 10, Note 8. 

[But see (’44) 31 AIR 1944 Mad 553 (544) : 

I L R (1945) Mad 165: 217 Ind Cas 37 
(FB). Purshothama Main v, Raya Panda- 
ram. (Preliminary mortgage decree for 
sale — Appeal by non mortgagor defendant 
— Appeal dismissed and cros-objections al- 
lowed with costs on appellant — Sale of mort- 
gaged properties for decretal amount inclu- 
sive of costs awarded against appellant— 

Sale proceeds found insufficient when per- 
sonal remedy was barred — Decree for costs 
can still be executed against appellant — 

AIR 1932 Mad 155 : 55 Mad 332 fol!.)l 

[But see (’87) 14 Cal 185 (187, 188) (DB). 

(Court can in its exercise of discretion 
make such costs recoverable from mortgagor 
personally.) 

(’32) 19 AIR 1932 Mad 155 (156, 157): 55 
Mad 332 (DB). (Notwithstanding amalga- 
mation into mortgage-money as one lump 
sum, costs can be persontJly recovered if 
they remain due after sale of properties 
mortgaged.) 

<’31) 18 AIR 1931 Rang 153 (158): 9 Rang 
186 (DB). (Costs may be personally re- 
covered though personal rem^y for 
gage^jmoney and interest is time-barred. ) ] 


3. (’04) 26 All 93 (95) (DB). 

4. (’35) 39 Cal W N 1229 (1230). 

O 34 Rule 6— Note 12. 

1. (’49 ) 36 AIR 1949 Mad 1 (2) (FB). Shan- 
kar Bhatta V. Shankar Upadhya. (Mortgage 
of joint family property by A and B in 1931 
— C other member of family not party-;- 
Personal covenant — Suit on mortgage in 
1941 against A, B and C decreed— Property 
sold not realising full amount — Application 
for personal decree against A, B and C for 
balance — Remedy under personal covenant 
held barred — C not being mortgagor, 
personal covenant held could not be enforc- 
ed against him.) 

(’04) 28 Bom 630 (634) (DB). 

[See aUo (’43 ) 30 AIR 1943 Nag 178 (183): 

I L R (1943). Nag 422 (DB). (Mortgagors 
minoi-s are not personally, liable — Liability 
extends to their interest in joint family .pro- 
perty only.) 3 , 

2. (’49 ) 36 AIR 1949 Mad 1 (2) (FB), Shankar 

Bhatta V. Shankar Upadhya. 

(’39) 26 AIR 1939 Cal 26 (27) 

(’85) 7 All 502 ( 505): 12 Ind App 12 (PC). 
(’92) 14 All 513 (518) (DB). 

(’93) 15 All 331 (332). 

(’86) 12 Cal 389 (395, 396) (DB). 

(’10) 34 Bom 540 ( 545) (DB). ' ’i, „ 

(’22) 9 AIR 1922 Bom 237 (238): 46 Bom 

848 (DB). 

(’37 ) 20 Nag L Jour 42 (46). 

(’38) 25 AIR 1938 Rang 134 (135, 138) : 1938 

RangLR6(DB). 1 

O B4 Rule 6— Note 13. 

1. (’92) 14 All 513 (518) (DB). « 

Rule Note 14# 

1. (’30) 17 AIR 1930 Lah (J92) <PB). 
(T2) 17 Ind Cas 927 (930) ,(DB) (Cal).:j 
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6, the word defendant in this rule means only the mortgagor defendant and not 
necessarily those claiming title under him. 

16. Insolvency of mortgagor. — Where pending a suit by a mortga- 
gee on his mortgage, the mortgagor is declared an insolvent, the plaintiff can still 
proceed against the mortgaged property.^ If the mortgaged property is not suffi- 
cient to pay the debt, and the mortgagor is personally liable under the mortgage, 
the mortgagee may prove for the balance in the insolvency proceedings along 
with the other creditors of the mortgagor, if the personal liability was not lime- 
barred at the date of the institution of the suit on the mortgage.^ The contrary 
view h^is been held in the undermentioned cases.^ 

Can the mortgagee obtain a personal decree under this rule in such a case? 
Yes, according to the Lahore High Court'* and the Oudh Chief Court.^ The deci- 
sions of the Allahabad High Court are conflicting.® 

According to the undermentioned decisions of the Allahabad High Court' 
an order of adjudication of the mortgagor as an insolvent and his subsequent dis- 
charge do not affect the mortgagee’s right to get a personal decree under this rule. 
But the correct view seems to be that the insolvency and the subsequent 
discharge of the mortgagor would not affect the mortgagee’s right to a personal 
decree for the balance under this rule where he could not have proved for such 
balance under S. 47 of the Provincial Insolvency Act.® 

17. Limitation. — As has been seen in Note 12, a balance is not “legally 
recoverable” if the personal remedy is barred by limitation at the date of the suit 
for sale. Article 132 of the Limitation Act is confined to suits to recover the mort- 
gage-money from the mortgaged property and does not apply to the personal reme- 
dy under a mortgage.* The personal remedy is governed by the .six years’ period 


O 34 Rule 6^Note 15. 

1 (’04) 26 All 507 (508. 509) (DB). 

(’01) 23 All 439 (440. 441 ) (OBi. 

[See also (’32) 19 AIR 1932 Cal 775 (779) : 
59 Cal 1314 (DB). (No personal liability 
against puisne mortgagee as such. ) ] 

[See however (’31) 18 AIR 1931 Rang 153 
(159): 9 Rang 186 (DB). (Prior mortga- 
gee’s priority raised and found against — 
Costs ordered generall-y against him an«l 
mortgagor, held reroverahle per.sonally. t 

(’31) 18 AIR 1931 Rang 181 (183) (DB). 
(Mortgagor consenting to decree — Subsequent 
mortgagee contesting — Defences found against 
— Costs on contested sale against subsequent 
mortgagee and ex parte sale against mortgagor 
— Personal decree under this rule passed 
against mortgagor — Subsequent mortgagees is 
liable personally for difference of costs bet- 
ween contested and ex parte sales, since no 
personal decree can be passed against him.) 

(’38) 25 AIR 1938 Nag 237 (239) : ILR 
(1939) Nag 261 (DB). (Costs awarded 
against puisne mortgagee can be recovered 
personally from him — Such right is indepen- 
dent of whether O. 34 R. 6 is applicable or 
not. ) 1 

O 34 Rule Note 16. 

1. (Tl) 34 All 106 (107): 12 Ind Cas 587 
(588) (DB). 

2. (’42) 29 AIR 1942 Mad 151 (151). (Over- 
ruled in AIR 1942 Mad 273: ILR (1942) 
Mad 448 on another point.) 

(’42 ) 29 AIR 1942 Mad 273 (274): ILR 
(1942) Mad 448 (DB). (But a debt of a 
secured creditor who has not realised, aban- 
don^ or valued his security is not prov- 


able in insolvency by reason of S. 47 of the 
J^rovincral Insolvency Act.) 

('ll) .34 All 106 (109>: 12 Ind Cas 587 (588) 
(DB). 

(’25) 12 AIR 1925 Pat 438 (440) ; 4 Pat 128 
(DB). 

(’30) 17 AIR 1930 Oudh 20 (26) (DB). 

3. (’39) 26 AIR 1939 All 401 (402)- I L R 
(19.39) All 492 (DB). 

(’32) 19 AIR 1932 All 336 (337): 54 All 428 
(DB) 

4. (’21) 8 AIR 1921 I.ah 270 (270): 2 Lab 
95 (DB). 

5. (-.30) 17 AIR 1930 Oudh 20 (26) (DB). 

6 (’ll) ,34 All 106 (109): 12 Ind Ca« 587 
(588) (DB). (No.) 

(’39) 26 AIR 1939 All 401 (402): I I. R 

(19.39) All 492 (DB). (Yes.) 

7. (’39) 26 AIR 1939 All 401 (402): I L R 
(1939) All 492 (DB). 

r’32) 19 AIR 1932 All 336 (337): 54 All 428 
(DB). 

«. (’42) 29 AIR 1942 Mad 273 (274): I L R 
(1942) Mad 448 (DB). (Overruling AIR 
1942 Mad 151.) 

(’38) 25 AIR 1938 Uh 217 (218) (DB). Where 
he could have proved but has not done so, 
the liability is extinguished under S. 44 of 
the Provincial Insolvency Act and he can- 
not afterwards get a personal decree und’v-r 
this rule. ) 

O 34 Rule 6— Note 17. 

I. (’85) 12 Cal 389 (395) (DB). 

(’26) 13 AIR 1926 P C 56 ( 59): 5 Pat 585: 
53 Ind App 134 (PC). (Suit on personal 
covenant to realize deficiency in mortgage- 
debt — Art. 66 and not Art. 132 applies.) 

(’85) 7 All 502 (505): 12 Ind App 12 (PC). 
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of limitation in the case of registered instruments and by the three years’ period 
in the case of unregistered instruments. See the A. I. R. Commentaries on the Li- 
mitation Act, 2nd (19421 Edn., Art. 116 Notes 19 to 21. As regards a personal 
decree for interest accrued within six years from the suit for sale, see ibid. Art. 
132. Note 12, and the undermentioned case*". The plaintifTs application for a per- 
sonal decree has to l>e made under Art. 181 of the Limitation Act, within three 
years from the date on which the right to apply for a personal decree accrues. 

See ibid. Art. 181, Note 6. • , j - 

Where a mortgage decree provides for the sale of the mortgaged property 

and for realization of anv deficiency from the other properties of the mortgagor, 
the twelve years’ period under S. 48 of the Code for enforcing the personal liabi- 
lity runs from the date of the decree and not from the date of the sale of the 

mortgaged property.^ j - r 

18. Succession certificate. — A personal decree cannot be passed in fa- 
vour of the heirs of a mortgagee in the absence of a succession certificate pro- 
duced by them.* But a person who has succeeded to the estate of a deceased mort- 

by the right of survivorship need not produce a succession certificate before 

he^can obtain a personal decree against the mortgagor.^ 

19. Notice. Where a decree-holder applies for a personal decree against 

the judgment-debtor under this rule, the proper procedure for the Court is to issue 
notice to the judgment-debtor calling upon him to show cause why the application 
should not be granted and to hear his objection, if any.* But in the absence of 
fraud, a suit does not lie to set aside an ex parte personal decree under the rule, on 
the ground of failure to serve notice on the judgment-debtor. ^ An order direct- 
ing execution to issue against the judgment-debtor personally without a supplemen- 
tal decree under this rule should not be passed without notice to the judgment- 


debtor .^0 of personal decree.— An executing Court cannot en- 

tertain any question as to the validity of a personal decree winch has beco^ 
final * (See Notes on S. 38 of the A. I. R. Commentaries on the Code of Livd 


r46) 33 AIR 1946 Lah 97 (102, 103): I L R 
(1945) Lah 355: 224 Ind Cas 135 (FB), 
Kidar Nath v. Saraj-Ud-Din. (Mortgage- 
debt subsisting b\it personal remedy in res- 
pect of principal barred by limitation— 
Covenant to pay interest independent ot 
envenant to pay principal — Mortgagee can 
get personal decree for interest for period 
of six years preceding suit for sale.) 

2. (T5) 2 AIR 1915 Cal 8 (8) (DB). 

(’27) 14 AIR 1927 P C 73 (74, 75): 54 Cal 
500 : 54 Ind App 129 (PC). 

(’21) 8 AIR 1921 Cal 456 (457) (DB). 

(’17) 4 AIR 1917 PC 85 (85) (PC). 

(See also (’40) 27 AIR 1940 Oudh 90 (92): 
15 Luck 95 (DB). (Compromise decree in 
mortgage suit providing for passing of pre* 
liminary decree and final decree— Decree 
also providing that if^ sale proceeds are 
found insufficient plaintiff was at liberty to 
apply for personal decree — Limitation for 

execution of the personal decree runs 
from the date of personal decree for purpo- 
ses of S. 48, C. P. C. ) ] 

O 34 Rule 6— Note 18. 

1. (’08) 35 Cai 767 (772, 773) (DB). 

t(’07) 12 Cal W N 145 (147, 148) (DB). 

<’04) 28 Bom 630 (634) (DB). 

2. (’.72) 9 AIR 1922 Pat 529 (531): 1 Pat 

387 (DB). 

O 34 Rule 6 — Note 19. 

1. (’30) 17 AIR 1930 Lah 103 (104). 


(’16) 3 AIR 1916 Low Bur 20 (21): 8 Low 
Bur Rul 450. (But notice is not necessary 
possibly in cases in which the judgment and 
preliminary decree have expressly made him 

liable.) > * „i 

2. (’12) 16 Ind Cas 5 (6) (DB) (All). 

3. (’20) 7 AIR 1920 Cal 533 (534) (DB). 
rSec also (’15) 2 AIR 1915 All 397 (398): 38 

All 7: 30 Ind Cas 792 (793) (DB). (Notice 
sent to the judgment-debtor — Latter not ^ 
posing application for personal decree — He 
cannot subsequently sue to set aside the 
decree. ) 1 

O 34 Rule 6— Note 20. 

1. (’17) 4 AIR 1917 Pat 330 ( 330. 331). 

2. (1900) 2 Bom L R 225 (226, 227) (DB)- 
(’49' 36 AIR 1949 East Pun j 213 (215. 216) 

Firm Daulat Ram v. Gurbaksh Singh. 

34 applies to a personal decree under this 

(’4M*'32 AIR 1945 Nag 289 (290) : l}^ 
(1945) Nag ’43 (DB), Ratanlal HorW/i v. 
Mt. Sagarbani (Order dismissing apphcation 
for personal decree — Appeal lies.) 

O 34 Rule 6— Note 21. 

1. (’45 ) 32 AIR 1945 Mad 425 (425) : ILK 
(1946) Mad 299, In re, Shanmukam. (Ap- 
plication by assignee decree-holder under U. 
21 R. 16 and O. 34, R. 6 for lecogmtioii of 
^ignment and personal decree awinst de- 
fendant allowed— Appeal by defend^l— 
der on application under O* 34, R. o being 
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*'**"• ^ ^ mortgage decree, until it reaches the stage shown 

decree to which S. 209 of the Code of 1882 (now S, 34) relates.^ 

to navmenf ’Ifrri*' Passed Under this rule is completely silent with respect 

iecte^lTTh ^ mleresl, a claim for the grant of future interest must be^ re- 

jected by the execuUng Court.^^ 

decree nJd ^PP®“‘-— .A" o^der granting or refusing an application for a personal 
decree under the rule is a decree and appealable as such.' Ad valorem court-fee 

IS payable on an appeal from such an order as well as on an appeal from a dec 

xee under the rule. An application for a personal decree is not a ‘‘plaint" and 

’■^p"TI> ‘‘ '» the proper Court is therefore not appeal- 

able under Ciyl Procedure Code, 0. 43 R. I.' Where the original mortgagVsuit 

was valued at less than Rs. 5,000, an appeal from a personal decree in the suit lies 

imd^ b. 21 of the Bengal, Agra and Assam Civil Courts Act (XII of 1887) to 

District Judge and not to the High Court though the personal decree may be 
for a sum exceeding Rs. 5,000.'* 

22. Nature of proceedings under Rule 6. — Proceedings for a perso 
nal decree under this rule are not proceedings in execution but proceedings in the 
suit and the provisions of the Civil Procedure Code, Order 9 are therefore ao- 
plicable thereto.^ ’ ^ 

23. Miscellaneous. 


(1) An application for personal decree should be made to the Court 
which passed the decree for sale and not to the Court to which it 
was sent for execution.* 

(2) A decree directing realisation from the other properties of the mort- 

gagor if the mortgaged properties which are to be proceeded against 
first are not sufficient is not a money decree for purposes of re^'is- 
tration.2 ^ 


decree, regular appeal and not miscellaneous 
appeal should be hied.) 

(’18) 5 AIR 1918 All 97 (97) : 40 All 553 
(DB). 

(’33) 20 AIR 1933 AH 429 (431) (DB). (Ap- 
plication under this rule held not maintain- 
able — Order is decree. ) 

(’32) 19 AIR 1932 All 336 (.337): 54 All 428 
(DB). (Appeal lies and no revision is com- 
petent.) 

(’45 ) 32 AIR 1945 Mad 425 (425, 426) : ILR 
(1946) Mad 299 In re, Shanmugam. 

2 . (’41) 28 AIR 1941 Pesh 56 (56) (DB). 

(’45 ) 32 AIR 1945 Mad 425 (425, 426) : ILR 

(1946) Mad 299 In re, Shanmugam. 

(’45) 32 AIR 1945 Mad 425 (425, 426): ILR 
(1946) Mad 299, In re, Shanmugam. 

(’45 ) 32 AIR 1945 Nag 289 ( 290): ILR 
(1945) Nag 643 (DB). Ratantal Harlalji v. 
Mt. Sagarbai. 

(’18) 5 AIR 1918 All 97 (97): 40 AH 553 
(DB). 

^24) 11 AIR 1924 AH 292 (293) (DB). 

+ (’13) 19 Ind Cas 971 (973) (DB) (Cal). 

(’15) 2 AIR 1915 Oudh 122 (123): 18 Oudh 
Cas 121. 

(’16) 3 AIR 1916 AH 357 ( 358). 

+ (’35) 62 Cal 568 (569): 164 Ind Cas 423 
(424). 

3 . (’31) 18 AIR 1931 All 192 (193) (DB). 

4 . (’19) 6 AIR 1919 AH 218 (219): 41 AH 
384 (DB) 

O 34 Rule 6— >Nole 22. 

I. (’30) 17 AIR 1930 All 841 (843) : 52 AH 


839 (DB). 

(’32) 19 AIR 1932 All 466 (466) (DB). (Ap 
plication under this rule is a proceeding in 
the suit.) 

(’30) 17 AIR 1930 Nag 188 (189): 2P Nag 
L R 154. 

t(’30) 17 AIR 1930 Rang 257 (2S8. 259); 3 
Rang 316. 

(’06) 33 Cal 867 (870) (DB». 

(’05) 1 Nag L R 143 (145). 

( 36) 23 AIR 1936 Lah 388 (.189). (Procedure 
applying to application under this rule is 
governed by Section 141.) 

[Sec (’08) 35 Cal 767 (772) (DB) {Ex parte 
decree under R. 6 can be set aside under 
inherent power of Court.! 

[See oho (’43) 30 AIR 1943 Cal 372 (375) 

I L R (1943) 2 Cal 417 (DB). (An appli- 
cation under O. .34 R. 6. C. P. C.. is an 
application for a new decree on the suit and 
is not an application for enforcing a judg- 
ment or decree.) 

(’48) 35 AIR 1948 411 12.3 (124): ILR (1947) 
AH 791 (DB). y.inul Hasan v. Rugujitt Be- 
gam. 

C21) 8 AIR 1921 Pat 491 (493). {Ex parte 
decree pa.sscd !>y oversight under R. 6 can 
be set aside.)] 

[But sec (’06) 9 Oudh Case 288 (288).] 

O 34 Rule 6— Note 23. 

1. (’18) 5 AIR 1918 Mad 669 (670) ; 42 Ind 
Cas 953 (954, 955) (DB). 

rSee (’31) 18 .AIR 1931 AH 192 (192 193) 
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(3) A simple mortgagee whose rights under the personal covenant have 
not been barred is a creditor of the mortgagor within S. 53 of the 
Transfer of Property Act and can sue to set aside an alienation of 
the other properties.^ 

(4) Order 20 Rule 11, Civil Procedure Code, empowering the Court to 
allow payment by instalments applies to an application for a per- 
sonal decree under this rule.** 

(5 ) A proceeding under this rule is not governed by S. 52 of the Trans- 
fer of Property Act because it is not a proceeding in which any right 
to immovable property is directly and specifically in question.® 

(6) An assignment of the mortgage decree includes the supplemen^l 
decree under this rule.® 

(7) So long as a decree has not been passed under this rule, it is open 
to the Court under O. 23 R. 3, Civil Procedure Code, to deal with 
any arrangement alleged to have been entered into between the par- 
ties in respect of the personal liability of the mortgagor and it 
makes no difference for this purpose whether liberty is reserved 
to the mortgagee in the preliminary or final decree for sale to make 
an application under this rule.^ 


"R, 7. [New: Act IV of 1882, S. 92.] (1) In a suit for redemp- 

Preliminary dec- tion, if the plaintiff succeeds, the Court shall pass a pr^ 

rec in redemption Uminary decree — 

suit. 

(a) ordering that an account be taken of what was due to the de* 
fendant at the date of such decree for— 

(i) principal and interest on the mortgage, 

(l£) the costs of suit, if any, awarded to him, and 
(n7) other costs, charges and expenses properly incurred by 
him up to that date, in respect of his mortgage-security^ 
together with interest thereon; or 
(&) declaring the amount so due at that date; and 
(c) directing — 

(i) that, if the plaintiff pays into Court the amount so found 
or declared due on or before such date as the Court may 
fix within six months from the date on which the Court 
confirms and countersigns the account taken under 
clause (o), or from the date on which such amount is 
declared in Court under clause (6)» as the case may be, 
and thereafter pays such amount as may be adjudged due 
in respect of subsequent costs, charges and expenses as 
provided in rule 10 together with subsequent interest on 
such sums respectively as provided in rule 11, the defen- 
dant shaU deliver up to the plaintiff, or to such person 
as the plaintiff appoints, all documents in his possession 
or power rMating to the mortgaged property, and 
if so required, re-transfer the property to the plaintiff at 
his cost free from the mortgage and from all incumbran- 
ces created by the defendant or any per son claiming under 

(DB)J (1065) (DB).] . 

2. (’09) 2 Ind Cas 511 (511) (DB) (Bom). 4. (’ll) 11 Ind Cas 736 ( 7^) (8B) (^b 

[See however (’33) 20 AIR 1933 Mad 63 5. (’30) 17 AIR 1930 Oudh 93 (95): 5 Lu<* 

(64): 56 Mad 339 (DB). (Mortgage decree 625 (DB). ,a£ii\ /nni 

for sale imposing personal liability in case 6. C2Q) 7 AIR 1920 Pat 462 (463) ^ * 

of definency--Set-off can be given.)] (Even if that decree « not expressly men 

3. (’16) 3 AIR 1916 Mad 494 (494): 29 Ind tinned in the deed ^ v cq Mad 

Cas 62 (63) (DB). 7. (’36) 23 AIR 1936 Mad 34 (39): 59 Mad 

rSee however (•’34) 21 AIR 1934 All 1064 188 (FB). 


(DB).3 

2. (’09) 2 Ind Cas 511 (511) (DB) (Bom). 
[See however (’33) 20 AIR 1933 Mad 63 

(64): 56 Mad 339 (DB). (Mortgage decree 
for sale imposing personal liability in case 
of deficiency— Set-off c^n be given.)] 

3. (’16) 3 AIR 1916 Mad 494 (494): 29 Ind 
Cas 62 (63) (DB). 

[See however (•’34) 21 AIR 1934 All 1064 
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him, or, where the defendant claims by derived title, by 
those under whom he claims, and shall also, if necessary, 
put the plaintiff m possession of the property; and 

(ii) ^hat, if payment of the amount found or declared due un- 
der or by the preliminary decree is not made on or be- 
fore the date so fixed, or the plaintiff fails to pay, with- 
in such time as the Court may fix, the amount adjudged 
due in respect of subsequent costs, charges, expenses and 
interests, the defendant shall be entitled to apply for a 
final decree^ 

(а) in the case of a mortgage other than a usufructuary mortgage, 
a mortgage by conditional sale, or an anomalous mortgage the 
terms of which provide for foreclosure only and not for sale, 
that the mortgaged property be sold, or 

(б) in the case of a mortgage by conditional sale or such an ano- 
malous mortgage as aforesaid, that the plaintiff be debarred 
from all right to redeem the property. 

(2) The Court may, on good cause shown and upon terms to be 
fixed by the Court, from time to time, at any time before the passing of a 
final decree for foreclosure or sale, as the case may be, extend the time 
fixed for the payment of the amount found or declared due under sub- 
rule (1) or of the amount adjudged due in respect of subsequent costs, 
chaises, expenses and interest. 

[See Rules 2, 4 and 9.] 

a. See the foot-note to the text of Rule 2 of this Order. 


Synopsis 


1. Analogous law. 

2. Amendments after 1908. 

3. Scope of the rule. 

4. Mode of taking accounts — Sub-rule 

(1), clause (a). 

5. Interest. 

6. Costs. 

7. Subsequent costs, charges and expen- 
ses. 

8. Subsequent interest as provided in 
Rule 11. 

9. Pa^s into Court on a day within six 

months. 

10. **ShaU deliver up to the plaintiff 

all documents.*' 


11. ^\Shall re-transfer the properly to 

the plaintiff.** 

12. Procedure on default of payment. 

13. Extension of time fixed for payment. 

14. Form of decree. 

15. Second suit for redemption. See Note 
40 on Section 11 of the A. I. R. 
Commentaries on the Code of Civil 
Procedure, 4th (1944) Edition. 

16. Who can redeem. 

17. Trespass by mortgagor before redemp- 
tion. 

18. Court-fee. 

19. Jurisdiction. 

20. Appeal. 


1. Analogous law. — This rule corresponds to S. 92 of the Transfer of 
Property Act which ran as follow.s: 

“92. In a suit for redemption, if the plaintiff succeeds, the Court shall 
pass a decree ordering — 

that an account be taken of what will be due to the defendant for the 
mortgage-money and for his costs of the suit, if any. awarded to him. on the 
day next hereafter referred to, or declaring the amount so due at the date 
of such decree; 

that, upon the plaintiff paying to the defendant or into Court the am- 
ount so due on a day within six months from the date of declaring in Court 
the amount so due, to be fixed by the Court, the defendant shall deliver up 
to the plaintiff or to such person as he appoints, all documents in his pos- 


8 T.P. lit 
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session or power relating to the mortgaged property, and shall re-transfer it 
to the plaintiff free from the mortgage and from all incumbrances created 
by the defendant or any person claiming under him, or, when the defendant 
claims by derived title, by those under whom he claims, and shall, if neces- 
sary, put the plaintiff into possession of the mortgaged property; and 
that if such payment is not made on or before the -day toi be fixed by the 
Court, the plaintiff shall (unless the mortgage be simple or usufructuary) 
be absolutely debarred of all right to redeem the property, or (unless the 
mortgage be by conditional sale) that the property be sold.” 


2. Amendments after 1908.— The rule has been amended by Act XXI 
of 1929. The general changes thus introduced are on the same lines as in the case 
of Rr. 2 and 4: See Notes on Rr. 2 and 4. Further, in case of default by the mort- 
gagor in payment of the mortgage-money within the prescribed time, the old rule 
provided for foreclosure except where the mortgage was simple or usufructuary 
and for sale except where the mortgage was one by conditional sale. The pre- 
sent rule has been amended to suit the changes in S. 67 of the Transfer of Property 
Act as amended by Act XX of 1929. See Notes on Rule 2. 


3. Scope of the rule. — As this rule corresponds to Rules 2 and 4, in 
most particulars, the Notes on Rules 2 and 4 may be consulted. The decree under 
this rule is preliminary and incapable of execution without a final decree being 
passed.^ Order 34 contemplates only one preliminary decree being passed. Hence, 
it is irregular to first pass a decree for accounts and then again another prelimi- 
nary decree for redemption. Such a decree for accounts if passed will 
have the effect of an interlocutory order for accounts.^ Where it is found that the 
money due to the mortgagee has already been paid^ a final decree may be at once 
passed without any preliminary decree.^ (See Rule 9 which expressly provides for 
this). A decree for possession on condition of the plaintiff’s paying a certain sum 
within a certain time is not a preliminary decree within this rule.^ 

The rule applies only to a suit for redemption against a mortgagee, and not 
by one co-mortgagor against another who has redeemed the entire mortgage, for re- 
demption of the plaintiff’s share of the mortgaged property A compromise dec- 
ree in a redemption suit which is itself capable of execution, does hot re<^ire a 
final decree.*^ No application for a final decree can be made under this rule 
Rule 8 where a decree had been passed under Section 92 of the Transfer of rro- 

A *7 J 

perty Act.^ 

Ordinarily, a suit for an account on a mortgage cannot be asked for, unleM 
the mortgagor asks for redemption also.« The burden, in suite for redemption, is 


Order 34 R. 7'^Note 3. 

1. (’20) 7 AIR 1920 Upp Bur 43 (44. 45): 
3 Upp Bur Rul 183. 

(’98) 22 Bom 771 (773) (DB). 

(’22) 9 AIR 1922 Bom 127 (128): 46 Bom 
348 (DB). (Rules 7 and 8 are somewhat 

inconsistent.) 

[See (’14) 1 AIR 1914 Nag 8 (13); 10 Nag 
I L R 150. (Every preliminary decree ui a 
mortgage suit must be followed by a final 

decree.)] ^ 

2. t(’25) 12 AIR 1925 All 707 (708): 47 All 

803 (DB). 

(’24) 11 AIR 1924 Bom 33 (35) (DB). 
(*24) 11 AIR 1924 Oudh 140 (140, 141). 
ISee also (’74) 1874 Bom P J 7 (7) (DB). 
(Sum due to mortgagee for repairs— To be 
decided before decree and not left for a 
later stage in execution. ) ] ^ 

3. (’22) 9 AIR 1922 All 479 (479). 

C26) 13 AIR 1926 Mad 305 (306). 


4. (’24) 11 AIR 1924 635 (636). (Dec- 

ree is capable of execution as k is.) 

(’13) 19 Ind Caa 856 (857) (DB) (I^); 

5. (’23) 10 AIR 1923 Lah 129 (131) (DB). 

6. (’26) 13 AIR 1926 Mad 644 (644, 6tt). 

7. (’14) 1 A I R 1914 Mad 392 (392) (DB). 

(Fin^ decree under Rule 8 can only be 
made where there is preliminary decree 
under the present rule.) ^ . 

8. (’81) 5 Bom 614 (616) (DB). Under ^ 

Dekkhan Agriculturists’ Relief Act, XVU 
of 1879, S. 16, an agriculturist mortgagor 
has no ri^t to sue his mortgagee for ac- 
counts only.) 1 ''^ 

(’81) 5 Bom 604 (607) (DB). ^ 

[Sec aZ5ot (’43) 30 AIR 
I L R (1943) Bom 71 (DB). (Mo^K*® 

put in possession under a decree obtain 
on default in payment accor^mg to an ag* 
reement— On construction of terms morltt* 
gee held not liable to account but cooW 
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on the mortgagor of proving the existence of a mortgage.® The mere fact that the 
■defendant denies the mortgage is no ground for decreeing possession without any 
payment by the mortgagor.^® A conditional decree for redemption on payment of 
the amount due may be passed even though the Court finds that the mortgage has 
' not been satisfied out of the mortgaged property as alleged in the plaint.” 

The rule applies to proceedings under the United Provinces Agriculturists* 
Relief Act, XXVII of 1934.12 

For an instance of a decree for redemption of a Malabar kanomy see ” 

4. Mode of taking accounts — Sub-rule (1), clause (a).< — It has 
been seen under R. 2, that the object of the Legislature is that complete accounts 
of all amounts due by either party to the other in respect of the mortgage trans- 
action should be taken in a mortgage suit, so as to avoid unnecessary litigation. A 
mortgagee in possession is bound to account for the rents and profits of the pro- 
perty (see the Transfer of Property Act, S. 76), and the mortgagor is entitled to 
deduct from the mortgage-money all sums thus owed by the mortgagee. i Where 


only be redeemed on payment of whole 
amount.) ] 

9. (’43 ) 30 AIR 1943 All 393 (399, 400):ILR 
(1944) All 76: 212 Ind Cas 238 (FB). Gur 
Saran v. Shib Singh. (Redemption, suit for 
— Plaintiff not proving specific mortgage set 
up by him — Suit is liable to be dismissed.) 
(»31) 18 AIR 1931 Oudb 378 (379) : 7 
c^c 94 

t(’03) 27 Bom 271 (275, 276) (DB). 

(’05) 2 All L Jour 62 (64) (DB). 

[See also (’74) 1874 Bom P J 304 ( 306). 

(Plaintiff need establish only a prima facie 
case — Then onus is shifted to defendant 5. 
Bom H C R 159 followed.) 

(’86) 1886 Bom P J 247. (Do.)] 

10. (’69) 6 Bom H C R AC 9 (11. 12) (DB). 
(Plaintiff offered payment — Defendant de- 
nied mortgage in toto — Defendant mortgagee 
not entitled to costs of suit.) 

11. (’80) 1 All 524 (525) (DB). 

(’01) 24 Mad 408 (411) (DB). (A mortga- 
gor may pl'.iad in the alternative that the 
mortgage-money has been paid or that he is 
prepared to pay any sum that may still be 
found due.) 

12. (’43 ) 30 AIR 1943 Oudh 433 (435): 19 
Luck 286. (Hence Court has power to ex- 
tend the time fix'ed for payment.) 

13. (’46) 33 AIR 1946 Mad 251 (252): 225 
Ind Cas 106 Chathu Nayar v. Janaki Amma. 
(Where a decree for redemption of a kanom 
directs deliv'ery of possession of the pro- 
perty by the defendant to the plaintiff on 
the plaintiff depositing in Court the kanom 
amount and the value of improvements due 
to the defendant, the deposit of the afore- 
said amounts though a condition precedent 
to the recovery of possession cannot be said 
to be a condition precedent to the filing of 
an execution pfelition by the plaintiff to re- 
cover possession.) NOTE:— In the case of 
a regular redemption decree payment of 
the mortgage money wotild be a pre-re<iui- 
site for applying for final decree for re- 
demption. 

Order S4 R. 7— Note 4« 

1. (’66) 1 Agra 132 (132 (DB). (Mortga- 
gee not to be charged interest on income 


from property — But the income should be 
deducted from th’e interest due.) 
t(’99) 26 Cal 1 (7): 25 Ind App 241 (PC). 
Mortgagee entitled to deduct from the in- 
come sums spent properly for repair, etc.) 
t(’72) 14 Moo Ind App 443 ( 451) (PC). 

(Income from property to be first deduct'ed 
from interest due to mortgagee.) 

(’66) 5 Suth W R 271 (276) (DB). (Na- 
ture of mortgagee’s account and its proof 
explained.) 

(’72) 18 Suth W R 65 (67) (DB). (Surplus 
of income after deducting interest should 
be deducted from principal.) 

(’14) 1 AIR 1914 Mad 661 (661, 662); 21 
Ind Cas 701 (702) (DB). (Mortgagee is 
bound to give credit to the mortgagor for 
all sums agreed to be paid by him but which 
he did not pay.) 

(’18) 5 AIR 1918 Mad 587 (588) (DB). 

(Mortgagee in possession liable to account 
for rents and profits, even after preliminary 
decree.) 

(’10) 13 Oudh Cas 32 (34): 5 Ind Cas 444 

(445). (Accounts should be settled though 
not claimed by plaintiff.) 

(’27) 14 AIR 1927 Nag 302 (302). 

(’27) 14 AIR 1927 Oudh 208 ( 208). (Mort- 
gagee to take part of usufruct for interest 
and pay the balance to mortgagor under the 
terms of the deed — .Such balance can be 

claimed in the redemption suit.) 
t(’37) 24 AIR 1937 All 337 (339, 340) (DB). 

{See (’70) 2 N W P H C R 207 (208, 209) 
(DB). (In redemption suits accounts must 
be made up before a decree is passed.) 

(’02) 26 Bom 363 (372) (DB). (Judge has 
to decide on the accuracy of the accounts 
presented by the parties.)] 
rSee also (’27) 14 AIR 1927 All 713 (713). 
(Rent payable by mortgagee but paid by 
mortgagor should be deducted from the 
mortgage-money. ) 

(’32) 19 AIR 1932 Oudh 255 ( 260, 263, 264): 
8 Luck 40 (DB). (Mortgagee getting pos- 
^ssion also of properties exempt from mort- 
gage — He obtained decrees for past rents 
against mortgagor as tenant — He is liable 
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the mortgagee has been in possession of the mortgaged property, the burden o,a 
him to prove that the mortgage has not been satisfied out of the usufruct of tte 
property.^ In a suit to redeem a puisne mortgagee who has redeemed a prior morU 
gage, the mortgagor is liable to pay the amounts of both the mortgages.^ /V^ere, a 
mortgagee is entitled to possession under his mortgage but has been obliged to file- 
a suit against the mortgagor in order to obtain possession he is entitled to add 
the costs of such suit to the mortgage-money and to demand the same in the suit 
for redemption against him by the mortgagor^ (See the Commentaries on the 
Transfer of Property Act, Ss. 72 ^nd 76.) n 


W Jiere a prior mortgagee sues on his mortgage without impleading the puis- 
ne mortgagee, and purchases the property in execution of his decr^, t]^e puisne 
mortgagee subsequently suing for redemption, is bound to pay, not the sum for 
which the property was soldy but the amount due on the mortgage up 
to the date _ on which the prior mortgagee obtained possession aftef 
the purchase.'' A Court can investigate accounts with a view to seeing 
whether the mortgage has been satisfied out of the usufruct, even though, 
^ so, it has to deal with questions relating to properties lying outside its 

jurisdiction.* In a suit for the redemption of two distinct mortgages the accounts 
should be taken separately in respect of each mortgage.^ A mortgagee who refus- 
ed a valid tender of the mortgage-money does not thereby cease to be a mortgagee, 
and the subsequent accounts between him and the mortgagor should be included in 
the suit for redemption.® In a suit for redemption of a mortgage to which the sub- 
mortgagee also is joined as a party, the decree should direct accounts to be taken 
of the mortgage as well as of the sub-mortgage and should provide that out of 
the mortgage-money, the sub-mortgagee should be paid the amount due to him and 
the balance, if any, should be paid to the mortgagee.’ 


In suits for redemption the account should be taken 
redemption or sale as the case may be.*® 


up to the date of actual 


While passing a preliminary a decree for redemption under this rule the Court 

has power to appoint a commissioner for taking accounts of the mortgaged pror 
perty.** 


. a suit for redemption, the mortgagee’s right to interest 

is not limited to that accruing during the six years preceding the suit.* Where a mort- 
gagee who is entitled 16 possession obtains a decree for possession, he is not entitled 


to account therefor in suit for redemption — 
But a separate suit for mesne profits accru- 
ing after dale fixed for payment and before 
flelivery of possession is not barred.)] 

See O. 34 K. 2, Note 13; R. 9. Note 3 and 
also th'e following cases; 

(’26) 13 AIR 1926 Oudh 113 (118). 

(’10) 6 Ind Cas 336 (337, 338) (DB) (Cal). 

2. (’83) 1883 All W N 90 (91). (Case gov- 
erned by Regulation XV of 1793, S. 11, un- 
der which mortgagee was bound to produce 
and prove his accounts.) 

3. (‘05) 27 All 308 (310) (DB). (Plaintiff’s 
failure to offer to redeem the first mortga- 
ge in his suit for redemption against subse- 
quent mortgagee — Dismissal of plaintiff’s 
suit held proper.) 

4. (’41) 28 AIR 1941 Oudh 498 (501, 502): 
16 Luck 812 (DB). 

5. (’01) 24 All 185 (187) (DB). 

(’14) 1 AIR 1914 All 42 (42): 36 All 123 
(DB), 

6. (’80) 1 All 431 (432, 433) (DB). 

7. (’90) 14 Bom 19 (23, 24) (DB). 

8. t(’07) 34 Cal 223 (228, 229) (DB). 

9. (91) 15 Bom 692 (693) (DB). 


(’17) 4 AIR 1917 Oudh 141 (143); 42 Ind: 
Cas 66 (67). 

(’06) 28 All 638 (641) (DB). 

Also see O. 34 R. ,2, Note 14. . . 

10. (’08 ) 30 All 36 (37), , 

t(’18) 5 AIR 1918 Mad 587 (588) (DB). 

(’12) 16 Ind Cas i 184 (187) (DB) (Alad)^ 
(Accounts, should be taken up to., the dat'e 
when possession is delivered.) 

[See also (’35) 22 AIR 1935 Bom 122 (123) 
(DB). (Section 13 of the Dekkhan Agricul- 
turists’ Relief Act provides for account only 
up to date of suit — Thereafter this rule 

applies.)] 

(’35) 22 AIR 1935 Bom 97 (98) (DB). (Do.) 

(’38) 25 AIR 1938 Mad 405 (411) (DB).] 

Also see 0. 34 R. 9, Note 3. 

(’47) 34 AIR 1947 All 22 (24);. 230 Ind Cas^ 
225 (DB), Triloki Nath v. Dalsingfr, (A 
Form 'No. 7A in Appendix D to Sch I,_C. 
P. C. expressly provided for such appoint- 
ment). 

O. 34 R. 7— Note 5. ^ 

1. (’14) 1 AIR 1914 Uh 344 f£)B). 

t(’90) 14 Bom 113 (114, 115) (Dfe). ‘ ■ 
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to any interest betw^n the date of the decree and the date of the delivery of pos* 
session.^ 

4 

In the absence of anything to contrary in the mortgage deed interest consti> 
tutes a charge on the property.^ 


6. Costs. — In a suit for redemption, the mortgagee defendant is entitled 
to all costs unless he has refused a valid tender of the mortgage-money or has other- 
wise been guilty of misconduct.* Such costs are part of the mortgage-money and 
in the absence of any express provision in the decree to the contrary, are not per- 
sonally recoverable from the mortgagor.^ Where the plaintiff mortgagor has been 
awarded costs in such a suit, he is entitled to set off the amount of his costs against 
the mortgage-money payable by him.^ 

7, Subsequent costs, charges and expenses.— The amendments intro 
duced by the Transfer of Property (Amendment) Supplementary Act, XXI of 1929, 
have made clear that the mortgagee is entitled to charges and expenses properly in- 
curred by him in respect of the mortgage security even subsequent to the preliminary 
decree. Although on this point, the rules were not so explicit before the above am- 
endment as they are now, the law was recognized to be the same even under the old 
rules.* 


8. Subsequent interest as provided in Rule 11. — Rule 7 sub-r. 
(1) cl. (c) (i) provides for the payment, by the mortgagor, of interest subsequent 
to the date fixed for payment under the preliminary decree up to the date of the 
actual realization of the mortgage-money. This point was not conceded under the 
old rules.* 


9. Pays into Court on a day within six months. — A decree under 
this rule should state a period within which the mortgage-money should be paid.* 


2. (’89) 1889 All W N 177 (177). (Mort- 
gagee was negligent in not executing his 
decree earlier.) 

‘(’43) 30 AIR 1943 Mad 109 (110): 207 Ind 
Cas 351. Subramani v. Xisalakshi Ammal. 
(Mortgagee to remain in possession in lieu 
of interest— After expiry of 3 years from 
dale fixed for payment of principal interest 
at 12 P. C. P. A. payable in addition— 
Mortgagee is entitled to recover such inte- 
rest in a suit for redemption.) 

Order 34 R. 7— Note 6. 

3. (’84) 8 Bom 190 (193) (DB). 

<*32) 19 AIR 1932 Oudh 123 (134): 7 Luck 
454 (DB). 

(’91) 15 Bom 644 (645, 646) (DB). (Assum- 


ed.) 

(1900) 13 C P L R 74 ( 75 to 77). (Where a 

mortgagor's notide asking mortgagee to sub- 
mit full and true account was refused by 
the mortgagee— //cW, mortgagee was not 
guilty of misconduct.) 

(’18) 5 AIR 1918 Mad 942 (945) (DB). (La- 

rnTzi All 313 (317, 320) (DB). 

(’26) 13 AIR 1926 Mad 405 (406). (Closts of 
mortgagee in redemption suit are discretio- 
nary ^ere he raises questions denying mort- 
gagor’s right to redeem.) 

(*24) 11 AIR 1924 Bom 172 (173). (Mortga- 
gee contesting suits on the ground of trans- 
aolipa ^ng sale and not mortgage — Mort- 
. sagea- refused coats.) 

4'74) 1874 Bom P J 7 (7) (DB). (Mortgagee 
getting up fabricated mortgage — (losts re- 


fused.) 

(•46) 1946 ILR 97 (102) (DB), Sagarmal v. 
Jwalasahai. (Thr provisions of 0. 34, R. 7 
apply to the preliminary decree in a mort- 
gagee suit and in such a decree only costs 
of the suit ran be awarded to one party or 
to another. It is only at the time of final 
decree that the Court can take into consi- 
deration other costs, charges and expenses 
incurred by the mortgagee since the date 
of the preliminary rfcrree under 0. 34, R. 
10 of C. P. Code.) 

2. (’26) 13 AIR 1926 All 424 (425): 48 All 
425 (DB). 

tC25) 12 AIR 1925 All 492 (494) (DB). 

(Whether costs are a charge on the mort- 
gaged property is a matter of interpretation 
of the Court’s intention — Per Mukerji, J.) 

Also see O. 34 R. 5, Note 26. 

3. (’79) 4 Cal 742 (744). (Notwithstanding 
any claim that the defendant’s attorney 
might have against the defendant in respect 
of the defendant’s costs of the suit.) 

(’93) 17 Bom 32 (34). 

Order 34 R. 7 — Note 7. 

1 (’18) 5 AIR 1918 Cal 1039 (1040): 44 

Cal 448 (DB). (Suit for sale by mortga- 
gee.) 

Order 34 R. 7 — Note 8. 

1. (’26) 13 AIR 1926 Oudh 306 (307) (DB). 

Order 34 R. 7 — Note 9. 

1, (’09) 1 Ind Cas 71 (72) (DB) (Cal). 

(’13) 1913 Pun Re No. 68: 18 Ind Cas 48 
(49). 

(’74) 1874 Bom P J 7 (7) (DB). 
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This period may be less than six months.^ In computing the period so. ^ed the date 
of the decree should be excluded.® ' 

If the decree for redemption fixes no period for payment it must be taken 
as an ordinary decree to which Art. 182 of the Limitation Act would apply.* BuJ. 
where in a suit for sale by a puisne mortgagee, the preliminary decree directed 
the plaintiff to pay off the prior mortgage before bringing the mortgaged property 
to sale, but fixed no period within which the prior mortgage was to be paid off, 
it was held that, in this respect, the decree was a decree for redemption and the 
period allowable for payment of the prior mortgage amount could not exceed six. 
months.® The rule requires the payment to be made into the Court, As to wher 
ther a payment made out of Court can be recognized by the Court, see Note 14 on 
Rule 5. 

10. ^^Shall deliver up to the plaintiff all documents.”-^ 

On payment of the mortgage-money, the mortgagor is entitled to the return ef the 
mortgage bond,* and other documents relating to the title to the land. But where 
the mortgagee defendant has lost the title deeds, the executing Court cannot, in the 
absence of any express provision in the decree to that effect, compel him to give 
security for the value of the property.^ 

11. “Shall re-transfer the property to the plaintiff.”—’ 

The mortgagee is bo,und, on redemption, to re-transfer the property to the mortga- 
gor, free from the mortgage and from all encumbrances created by him^ Thus, 
if he has leased the property to another, the lease is not binding on the mortgagor 
who can, therefore, eject the lessee as a trespasser.* The property must be trans- 
ferred along with the accretions, if any, to the property. Thus, where the mortga- 
gee taking advantage of his position as such, has taken a mortgage of the holding 
of a tenant, the mortgagor is entitled, on redemption, to the possession of the hold- 
ing, provided he pays the amount due on its mortgage.* The rule requires that a 
mortgagee with possession should, on redemption, put back the mortgagor in pos- 
session.® 

12. Procedure on default of payment. — The rule provides that on 
default by the mortgagor in the payment of the mortgage-money within the time 
allowed by the Court, the mortgagee is entitled to apply for a final decree for 
sale or foreclosure.* The present rule provides for a decree for sale in the case of 


2. (’27) 14 AIR 1927 PC 17 (17) (PC). 

3. (’88) 1888 All W N 80 (80, 81). 

4. (’13) 1913 Pun Re No. 68: 18 Ind Cas 48 
(49). 

(’09) 1 Ind Cas 71 (72) (DB) (Cal). 

(’05) 28 Mad 211 (213) (DB). 

(’99 ) 23 Bom 592 (594) (DB). 

(’89) 13 Bom 567 (570, 571) (DB). (Re- 
demption decree — No time 6xcd — Payment 
within 3 years open.) 

5. (’21) 8 AIR 1921 All 56 (58): 43 All 320 
(DB). 

Order 34 R. T— Note 10. 

1. See (’26) 13 AIR 1926 All 741 (743); 49 
All 78 (DB). 

2. (’02) 12 Mad L Jour 63 (63, 64) (DB). 

Order 34 R. 7— Note 11. 

1. (’06) 3 All L Jour 517 (519). 

2. (’09) 3 Ind Cas 395 (396, 397) (DB) 
(Cal). 

3. (’10) 33 Mad 71 (73). 

rS^e also (’10) 6 Ind Cas 336 (338) (DB) 
((2al). (Mortgagor e&titl'ed to possession on 
payment as per decree — Subsequent posses- 
sion by mortgagee renders him liable for 


mesne profits in subseqiiV;nt suit by mortga- 
gor.)] 

Order 34 R. 7— Note 12. 

1. (’42) 29 AIR 1942 Pesh 96 (96). (It is 
only the mortgagee and not the mortgagor 
w’ho is entitled to apply for a decree for 
sale.) 

[See (’01) 25 Bom 101 (103) (DB). (Omis- 
sion to dra^v up proper decree tinder^ S. 9Z 
of the Transfer of Property Act did not 
deprive mortgagee of his right to relief un- 
der S. 93.)] ^ 

[See also (’35) 22 AIR 1935 Mad 478 (479) 
(DB). (Mortgage executed by son — Suit for 
cancellation by father — Son found to be mi- 
nor at the time of execution of mortgag^ 
Debt found to be binding on family— ^roer 
that mortgage is to be cancelled on famer 
paying amount within certain ^ 

Amount not so paid — Mortgagee is entitled' 
to apply under O. 34 R. 7 for sale of pro* 
perties.)) , 

(’74) 1874 Bora P J 7 (7) (DB). (Pr^Aire^ 
on default to be provided for in the 


1 


1 .) 


PREUMINARY DECREE IN REDEMPTION SUIT 


[O 34 R 7 N 12-13] 2135 


any mortgage other than a usufructuary mortgage, a mortgage by conditional sale 
ar an anomalous mortgage which provides only for foreclosure. It provides for 
a decree for foreclosure in the case of a mortgage by conditional sale or an ano- 
malous mortgage which provides only for foreclosure. Under the rule, as it was 
before Act XXI of 1929, a decree for sale was provided for in the case of any 
mortgage other than one by conditional sale. And a decree for foreclosure was 
provided for in the case of any mortgage other than a simple or usufructuary one. 
These changes are in conformity with the changes in S. 67 of the Transfer ot Pro- 
perty Act made by Act XX of 1929. See Notes on R. 3 for further information. 
^ undermentioned cases^ decided under the old rule are now only of academic 


interest. 

In the case of a usufructuary mortgage, the default by the mortgagor in the 
payment of the mortgage money within the time allowed by the preliminary decree 
does not deprive him of his right to make the payment and to apply for final decree 
at any time.s The provisions of R 7 (1) (c) (ii) do not apply to a usufructuary 
mortgage and therefore the usufructuary mortgagee cannot apply for final decree on 

default of payment by the mortgagor.-* 

13. Extension of lime fixed for payment. — The amendments in this 
rule and in Rule 8 made by Act XXI of 1929 make it clear that the Court can ex- 
tend the time fixed for payment from time to time and that, till a decree lor lore- 
closure is actually passed, or till the sale is confirmed, the mortgafror can redeem 
the property. The undermentioned cases' decided under the o d rules have only an 
academic interest now. Time for payment may be extended though the period on- 
ginally fixed may have expired.^ The use of the expression extend the time m 
the new rule instead of the expression “postpone the day which occurred in the 
proviso to old Rule 8 makes this clear." Extension of time may be grained irrespec- 
tive of the nature of the morl^a^e in question. Even though a decree for redem]' - 

(’31) 18 AIR 1931 Mad 592 (595): 54 Mad 
708 (DB). (Subsequent mortgagees re- 
demption suit— Prior mortgagee defendant 
is a decree-holder and his transferee of the 
decree can apply for final decree on default 

of payment.) ^ 

2 (*99) 2 Oudh Cas 196 (198). 

(’ 01 ) 2 Upp Bur Rul 514. 

(’15) 2 AIR 1915 Low Bur 100 (101). 

(’02 26 Bom 121 (127) (DB). (Usufructuary 

mortgage— Dccre-e for foreclosure held im- 

(’287^15\iR 1928 Lah 355 (357) (DB). 

(Anomalous mortgage— A decree debarring 
the mortgagor from redeeming the mortgag- 

ed property was held prop-.jr.) t j 

(’46) 33 AIR 1946 Mad 38 ( 40, 41): 224 Ind 
Cas 543. Angammal v. Muhammad Sulmmm. 

(’46 ) 33 AIR 1946 Pat 99 (^, 100): 24 Pal 
575 (DB). Md. Azim v. Md. Sultan. 

(’46) 33 AIR 1946 Pat 99 (99, 100): 24 Pal 
^5 (DB). V. Md. Sultan. 

34 R* 7— Note 13. 

1 (’01) 2 Upp Bur Rul 582. 
cm^LiQOO) 1893-1900 Low Bur Rul 174. 

? 2 ) SOudh Cas^ (86. 87) (DB) 

(*88) 1888 All W N 119 (119) 

K5- (256) : 28 Oudh 

n AIR 1924 All 818 ( 821, 822, 824) ; 

46 All 864 (DBl- ,, 

(*91) 13 All 400 (403). 


(•94) 16 All 65 (68). 

(’89) 13 Bom (106, 108, 109) (DB). 

(’90) 13 Mad 267 (268) (DB). 

(’96) 19 Mad 40 (48, 52) (FB). (Mortgagor 
can redeem if mortgagee applies for sale: 
but he cannot apply himself for execution 
of his decree for i^edemption after the ex- 
piration of the time limited.) 

(’91) 15 Bom 644 (646) (DB). 

(’02) 24 All 479 (481) (DB). 

(’15) 2 AIR 1915 All 302 (302). 

2 (’33) 20 .AIR 1933 All 157 (158) (DR), 
t. (’33) 20 AIR 19.33 Mad 762 (763, 764): 
.57 Mad 398 (DB). (Suit for declarati(>n of 
mortgagee as invalid and for possession — 
Portion of mortgage found To be valid and 
decree for possession conditional on pay- 
ment of r'ertain amount within rertain pe- 
riod which was made charge on property— 
Decree is redemption decree and Court has 
power under O. 34 R. 7 to extend time for 
paNTTi'cnt.) 

tC06) 2 Nag L R 137 (140, 141. 143). (The 
burden of showing “good cause’’ for en- 
largement of time is on the mortgagor.) 
(*09) 2 Ind Cas 466 (466. 467) (All). (The 
application for extension of time need not 
be in writing.) 

(’02) 26 Bom 121 (126) (DB). 

(’27) 14 AIR 1927 Bom 175 (176) (DB). 

3 See (’02) 26 Bom 121 (126) (DB). 

4. (’28) 15 AIR 1928 All 480 (481): 50 All 
882 (DB). (Mortgage by conditional sale.) 
(’46 ) 33 AIR 1946 Pat 99 (100): 24 Pat 575 
(DB), Mohd. Ozim v. Mohd. Sultan. 
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^ImP To. 1 ^ appellate Court, an application for extension of 

anie should be made to the Court of first instance and not to the appellate Courts 

Where, m a partition suit, the alienation of a certain property belonging to the joint 

iamily was found to be binding only to a limited extiit and a decree wfs pa^ /or 

rh^eTdatr^^''^ ^ within 

Lourfon U ^ redemption and that the 

Court could extend tlie time fixed for payment.^ Section 148 of the Code does not 

appl> to the extension of time fixed by a decree for redemption.^ The limitation for 

thou-h decree for redemption runs from the date of payment al- 

ou h the Court may have extended the period for payment originally Where 

te wlietherih <=onfirmed in appeal, there is a conflict of decisions as 

to whether the jieriod fixed runs from the date of the decree of the Court of first ins- 

"d^r. Itlr of GvK. 

See also Note 18 on Order 34 Rule 2 and Note 7 on Order 34 Rule 8. 

14. Form of decree. — For the form of a preliminary decree under thu 
rule see Appendix D, Form Nos. 7, 7A, 7B and 7C. The decree ought not to conSn 

evi”cte?ti]?h defendant should not be 

evicted till he has cut the crops sown by hini,^ 

A I r *"'• {"'• redemption See Note 40 on Section 11 of the 

A. I. K. Commentaries on the Code of Civil Procedure, 4th (1944) Edition. 

.••«deem.— If a party, whose title is to some extent im-, 
rlect at the date of the institution of the suit, seeks to redeem and is able to 

demntiL'’"T?' ““ ‘^1 hearing of the case, he should have a decree for re- 

for lb. r '“t '/ ® >" execution sale of the equity or redemption sues 

f?catrhTnrl‘7t, “ certificate of sale, but obtains such oerti- 

^ ft I ^ ^ aft redemption.* In a suit by 

purchaser of the equity of redemption, for redemption, the mortgagee cannot ques- 

tion the adequacy of the consideration for the sale.2 See also S. 91 of the Transfer^ 
ot rroperty Act. * 


»• j 17. Trespass by mortgagor before redemption. — Where a redemp- 
lion decree has been made but the mortgagor, without having made any payment, 
utilawl^ul y trespasses upon the properly and dispossesses the mortgagee in posses- 
sion, the latter can sue to recover back possession.* 


5. t (’09) 31 Al! 328 (329) : 2 Ind Cas 220 
(221) (DB). 

(*17) 4 AIR 1917 All 239 (239) : 39 All 396 
(DB). 

(’16) 3 AIR 1916 Mad 694 (695): 39 Mad 
876: 31 Ind Cas 240 (240) (DB) 

(’01) 23 All 88 (89) (DB). 

6. C20) 7 AIR 1920 Mad 99 (100. 101): 43 
Mad 357 (DB). 

[See also (’33) 20 AIR 1933 Mad 762 (763, 
764): 57 Mad 398 (DB).] 

[But compare (’15) 2 AIR 1915 Oudh 226 
(227): 18 Oudh Cas 58. (Powers to enlarge 
time ran he exercised only in cases to which 
rule strictly applies.)] 

7. (’12) 34 Al! 388 (390): 14 Ind Cas 240 
(241) (DB). 

8. t(’27) 14 AIR 1927 Bom 32 (34): 50 Bom 
730 (DB). 


Order 34 R.7 — Note 14. 

1. t (’81) 9 Ind App 21 21 (25, 26) (PC). 

(5ee (’02) I Low Bur Rul 186 (187, 18^ 
189). (For form and contents of a rediWp* 
tion decree.) ] * 

2. (’86) 8 All 502 (508, 509) (DB). 

Order 34 R. 7-^Nbie l6^ ' 
l.t (82) 6 Bom 139 (142,^43) (DB). » 

[See also (’29) 16 AIR 1929 Bom 337 (338) 
(DB). (Court can take note of events ha^ 
pening subsequent to suit and mould dec- 
ree arcordingly.) ] 

2 (’88) 1888 Bom P J 91 (91) (DB). 

t(’68) 3 Agra 30 (31) (DB). .(Passing of 
consideration cannot be questioned.) 

Order 34 R. 7— Note 17. ‘ ^ ' 

1. (’25) 12 AIR 1925 Oudh 255 (255. 256): 
28 Oudh Cas 46. • ' 
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18. Court-fee. — See Section 7, Para, (ix) and Notes thereon in the 
A. I. R. Commentaries on the Court-fees Act, 2nci (1949) Edition. 

19. Jurisdiction.— In suits for redemption, the value of the suit for pur- 
poses of jurisdiction is the amount of the principal money secured by the mortgage, 
and not the value of the property mortgaged.^ 

20. Appeal • — See Notes on Rules 2 to 6. Also see Notes on Section 97 
of the A. I. R. Commentaries on the Code of Civil Procedure, 4th (1944) Edition. 
See also the undermentioned case.* 


»R. 8. [New: Act IV of 1882, S. 93.] (1) Where, before a 
Final decree in final decree debarring the plaintiff from all right to re- 
redemption suit. deem the mortgaged property has been passed or before 
the confirmation of a sale held in pursuance of a final decree passed under 
sub-rule (3) of this rule, the plaintiff makes payment into Court of all 
amounts due from him under sub-rule (1) of rule 7, the Court shall, on 
application made by the plaintiff in this behalf, pass a final decree or, if 
such decree has been passed, an order--- 

(o) ordering the defendant to deliver up the documents referred to 
in the preliminary decree, 
and, if necessary, — 

(b) ordering him to re-transfer at the cost of the plaintiff the mort- 
gaged property as directed in the said decree, 

and, also, if necessary, — 

(c) ordering him to put the plaintiff in possession of the proper- 

ty- 


(2) Where the mortgaged property or a part thereof has been sold 
in pursuance of a decree passed under sub-rule (3) of this rule, the Court 
shall not pass an order under sub-rule (1) of this rule, unless the plaintiff, 
in addition to the amount mentioned in sub-rule (1), deposits in Court for 
payment to the purchaser a sum equal to five per cent, of the amount of 
the purchase-money paid into Court by the purchaser. 

Where such deposit has been made, the purchaser shall be entitled 
to an order for repayment of the amount of the purchase-money paid into 
Court by him, together with a sum equal to five per cent, thereof. 

(3) Where payment in accordance with sub-rule (1) has not been 
made, the Court shall, on application made by the defendant in this be- 
half, — 


(o) in the case of a mortgage by conditional sale or of such an 
anomalous mortgage as is hereinbefore referred to in rule 7, 
pass a final decree declaring that the plaintiff and all persons 
claiming under him are debarred from all right to redeem 
the mortgaged property and, also, if necessary, ordering the 
plaintiff to put the defendant in possession of the mortgaged 
property; or 


■I M 


(6) in the case of any other mortgage, not being a usufructuary 
mortgage, pass a final decree that the mortgaged property or 
a sufficient part thereof be sold, and the proceeds of the sale 

by Court with regard to the mode in which 
account is to be taken is not preliminary 
decree and the order is not appealable as 
such.) 


' i m- Order 34 R. 7 — Note 19. 

k 1*36) 13 AIR 1926 Oudh 346 ( 348): 2 
iink^Sai <DB). 

-bH » -‘Order 34 R. 7^~Note 20. 

1. (*34) 21 AIR‘19S4 Pat 97 (99). (Direction 
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1. Analogous law. 

2. Amendments after 1908. 

3. Scope of the rule. 

4. Decree for redemption. 

5. Redemption after due dale. 




(after deduction therefrom of the expenses of the sale) be 
paid into Court and applied in payment of what is found due 
to the defendant, and the balance, if any, be paid to the plain- 
tiff or other persons entitled to receive the same. 

[See Rules 3, 5 and 7. See also C. P. C., O. 21 R. 89.] 

a. See the foot-note to the text of Rul'e 2 of this Order. 

Synopsis * 

6. Final decree for foreclosure or sale 
— Sub>rule (3). 

7. Power toTenlarge time. 

8. Limitation. 

9. Appeal. 

1. Analogous law.— ~ The rule corresponds to S. 93 of the Transfer of’ 

Property Act which ran as follows; • ' 

“93. If payment is made of such amount and of such subsequent costs"^^ 
as are mentioned in S. 94, the plaintiff shall, if necessary, be put into’ posses- 
sion of the mortgaged property. ^ 

If such payment is not so made, the defendant may (unless the mort- 
gage is simple or usufructuary) apply to the Court for an order that the 
plaintiff and all persons claiming through or under him be debarred abso- 
lutely of all right to redeem, or (unless the mortgage is by conditional 
sale) for an order that the mortgaged property be sold. 

If he applies for the former order, the Court shall pass an order that 
the plaintiff and all persons claiming through or under him be absolutely 
debarred of all right to redeem the mortgaged property, and may, if ne- 
cessary, deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass an order that, 
such property or a sufficient part thereof be sold, and that thef process of’ 
• the sale (after defraying thereout the expenses of the sale) be paid into Cotirt. 
and applied in payment of what is found due to the defendant,' tfAd that 
the balance be paid to the plaintiff or other persons entitled to te^ivC 
same. ' ^ 

On the passing of any order under this section the plaintiflTs right to^ 
redeem and the security shall, as regards the property affected by* the 
both be extinguished : 

Provided that the Court may, upon good cause shown, and upon such^ 
termsj if any. as it thinks fit, from time to time postpone the 
der S. 92 for payment to the defendant.” 

See the undermentioned case.^ i 

2. Amendments after 1908. — The rule was amended by the Transfer 
of Property (Amendment) Supplementary Act, XXI of 1929, on the same lines as 


Order 34 R. 8— “Note 1. 

1. (»48 ) 35 AIR 1948 Oudh 238 (241, 242, 243, 
244): 22 Luck 325 (DB). Prayag Narain 
Trivgdi V. Mohd. Ebrahim. (There is noth- 
ing in th'e wording of the unamended S. 93 
or any other section of the Transfer of Pro- 
perty Act to lead to the conclusion that a 
decree for sale, if not executed within the 
time allowed, operates as a decree for fore- 
closure. In fact in the case of a usufruc- 
tuary mortgage, a decree for foreclosure is 
not to be passed. Hence, a failure to ex’e- 
cute a decree and the order absolute for 


sale •within the time allowed will not diVest 
the mortgagor of his title to the mortgaged 
property, in the case of an usufructuary 
mortgage. . 

Where after the lapse of tim'e for the 
cution of an order absolute for **1^ 
mortgagor and mortgagee continue to be un- 
aware that the security had becom'e 
guished, and that the tnortgagor^tiras 
ed to get back possession of the prope rty 
and the mortgagee continues in possenl^ 
such possession cannot be pleaded^ to be 
verse to that of the mortg8^r.l) ■ ^ ' 


I 
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Rules 3 and 5. The provision as to extension of time has been transferred to Rule 
7: See Notes on Rules 3, 5 and 7. Under the old rule, a decree for sale could not 
be passed in the case of a mortgage by conditional sale only. Under the present 
rule, no decree for sale can be passed even in the case of usufructuary mortgages. 

3. Scope of the rule. — The decree under Rule 7 is only a preliminary 
decree and a final decree under the present rule is necessary to terminate a suit for 
redemption.* As has been seen already in Note 4 on Rule 7, in a redemption 
suit there should be a complete settlement of all accounts between the 
parties in relation to the mortgage.^ See also Rules 9 and 10, which show that ac- 
counts should be taken right up to the date of actual payment of mortgage-money 

and re-transfer of possession.* 

4. Decree for redemption.— On payment of the mortgage-money be- 
fore a final decree for sale or foreclosure is passed, the mortgagor is entitl^ to 
a final decree for redemption. A mortgagor can, however exercise the nght ot 
redemption in the case of a decree for sale, at any time before the sale is con- 
firmed though the final decree for sale may have been passed m the meanwhile. U 
the redemption is after the final decree for sale, the mortgagor will get an order for 

the delivery of the title deeds, etc., as indicated in sub-rule (1). 
seeks to redeem the property after the sale and before it is confirmed, he must de- 
posit for payment to the auction-purchaser five per cent, of 

addition to the mortgage-money. Under sub-rule (1) all rights acquired by the 
mortgagee under the mortgage must, on redemption, be re-transferred ^ 
gagor.* The mortgagee in possession need not vacate possession till he has received 

the disentitled to a decree for redemption simply because 

he has attach^ under his decree for costs against the mortgagee, the mortgage-mo- 
ney deposited by himself in Court to the mortgagees credit, and withdrawn a por- 

tion of^ j„ortgagee is not entitled to notice of payment into the Court of the 

mortgage money under the preliminary decree.* Nor is the mortgagor ^ 

™ 1 ^ ° oT^T^lirfltinn to the Court before paying in the money.* The refusal of the 
ma e PP accept the mortgage-money though paid within the proper time 
treasury d^Llt by the judgment-debtor.' Where the mortgagor has paid 

Z clTthe sum ascertained by the first Court, pending an appeal by the 
into the amount due, the mortgagor is entitled to credit for the amount 

“‘'•d®Aouerit°io«cd to the Government through the failure of the mortgagee to 
Ae money out of Court.' Payment to an unauthorized person does not dis- 

charge a mortgage.® 


Order 34 R- 8 — Note S 

1 (’22) 9 AIR 1922 Bom 127 (128): 46 Bom 
*348 (DB). 

T^AIR 531 (532) (DB). 

3 [See I (’49) 36 AIR 1949 Mad 613 (614), 

Satvanarayami v. Suryomirayana. (Suit for 
fSption-Mortgager ia ent tfed to have 
IcSunt Uken of. profits rec^ hy mort- 
gager in possession for 

Snerv decree and bcfoi-e final decree— O. 34 
j ^«^r«hole clearly indicates that such 
"*"^a<^unt St n^rily be taken even 
“ oT^b^nce of di^ction in the prebmi- 

(*40)*^ air 1940 Cal 550 (552) : 

HR (194^ 1 Cal 544. (A, a mortgage 

(lywj without impleading 

obtafalng d^ buying property under *e 
3 ^ Sni entering into po.8e«ion-B mb- 


tfdquently suing for redemption— Suit decreed 
— B depositing in Court the decretal am- 
ount but A appealing from the decree and 
continuing in possession — Appeal dismissed 
— B cannot claim accounts for the period 
subsequent to the deposit in Court. AIR 
1925 Rang 13: 2 Rang 382 distinguished as 
being a case of a usufructuary mortgagee 
on whom there is a statutory obligation to 
account.) 

Order 34 R. 3— Note 4. 

1 (’20) 7 AIR 1920 Lab 239 ( 240). 

2. (’20) 7 AIR 1920 Oudh 24 (24). 

3. (’04) 27 AH 392 (394. 395) (DB). 

4. (’24) 11 AIR 1924 Mad 102 (102) (DB). 

5. (’25) 12 AIR 1925 Oudh 255 ( 256) : 28 
Oudh Cas 46. 

6. (’29) 16 AIR 1929 All 881 (882) (DB). 

7. t(’12) 16 Ind Clas 830 (831) (PC). 

8. (’24) 11 AIR 1924 Uh 738 (740) (DB). 

Order 34 R. 8— Note 5. 

(’46) 33 AIR 1946 Mad 38 (39 to 41); ILR 
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can 


aDD^v‘’forTn°f ^ mortgage it is only the plaintiff mortgagor who 

r r •.'Ur ™ r™ t. - Kf 1' vi3i“S 

modified m appeal ’ In the undermentioned case« it was Lid that"L 

rs. “ ■' ™ '.sriTr 

DC extended by the Court for making such payment under this rule The nrin 

thfs rufe^'T " T ^ of time uS 

this rule. Time can be extended even though the time originally fixed has expir- 

IS the mortgagor entitled to an ^tension of time as a matter of right.*' See klsP 
Note^b^ Commentaries on .the Code of Civil Procedure 4th (1944) Effn., S. 14S,'| 

The power to extend time applies to all kinds of mor Lages.= Ordinariir^ 

(1947) Mad 334; 224 Ind Cas 543. Angam. 
mal V. Md. Sulaiman. 

(‘46> 33 AIR 1946 Pat 99 (100); 24 Pat 575 
(DB), Mohd. Azim v. Mohd. Sultan. In 
this case mortgagor was allowed to apply 
for final decree nearly seven years after the 
passing of preliminary decree.) 

Order 34 R. 8 — Note 6. 

1. (’27) 14 AIR 1927 All 305 (305). 

2. (’42) 29 AIR 1942 Pesh 96 (96). (Mort- 
gagor cannot apply.) 

(’13) 19 Ind Cas 856 (857) (DB) (Lah). 

3. (T5) 2 AIR 1915 Low Bur 100 (101); 27 
Ind Cas 706 (706) (DB). 

4. (1900) 25 Bom 101 (103) (DB). 

(’31) 18 AIR 1931 AR 427 :(428) (DB). (Sub- 
sequent mortgagee’s suit for redemption — 

Prior mortgagee defendant can ‘get final 
decree for sale though preliminary decree 
does not provide therefor.) 

5. (1900) 23 Mad 521 (522. 523) (DB). 

6. ((^1) 32 (35): 12 Ind Cas 432 

Order 34 R. 8 — Note 7. 

1. (’27) 14 AIR 1927 Bom 32 (34): 50 Bom 

730 (DB)r Jl T > 

2. (’09) 2 Ind Cas 466 (466) (All). 


s; J 


t(’Ol) 26 Bom 121 (126) (DB). 

(’03) 28 Bom 102 (104) (DB). ‘ i 

(’27) 14 AIR 1927 Bom 175 (175, 176)'*'(DB). 
(Payment into Court by mortgagor ’fifier 
expi^ of time , fixed — Mortgagee not'^pply' 
ing in time for finm decrfee^Coiirt is right 
ih making the decree ' absolute and thus in 
effect extending the tim'e of such pay- 
ment.) 

(’06) 2 NagL R 137 Ci43).. n> - ,n» ‘ 

3. .(’97) W All 180 C-164),(bB). r 

(’27) 14 AIR 1927 Oudh ^6 (588). /Pact 

that mortgagee loses nothing by. extension 
is “good cause.”) ; ‘ 

(’03) 13 Mad L Jour 266 (267) (DB)'. 

fide mistake is “good cause.”) 

(’12) 34 All 388 (390) ; 14 Ind Cas 240 (241) 
(DB). (Do.) ; 

(’12) 18 Ind Cas 14 (16) (DB) (All). (Do.) 
(’19) 6 AIR 1919 Oudh 381 (382). (Moitga- 
gee losing nothing by 'extension is *(good 
cause. ) f, ' • 

4. t(’16) 3 AIR 1916 Mad 832 (882): 39 Mad 

882. . :: a 

(’10) 7 Ind Cas 36 (5^,),-,(PB) (All), i; 

5. ( 28) 15 AIR 1928 ;AU<f480 <48L) : 50 AH 
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mortpgor who seeks to pay the money after the time fixed must apply for exten- 
sion. Ihe application need not, however, be in any prescribed form and even an 
application to pay the money may itself be treated as an application for exten- 
sion. Kut the application must be made to the Court of first instance, even though 
the decree may have been confirmed on appeal.® 

ft was held in the undermentioned cases^ that the power to enlarge time 
under this rule applies lo what are strictly suits for redemption. But where, in 
a partition suit, it was found that an alienation of joint family property was par- 
tially binding on the plaintiff and a decree was passed for possession against the 
alienee conditional on the payment of a certain sum of money to him within a 
certain time, it was held by the High Court of Madras^® that the decree was in 
effect one for redemption, and that the time fixed by it could, therefore, be extended 
under this rule. 

Even if the time is not extended, the mortgagor, as has been made clear by 
this rule, can redeem the property at any time before a final decree for foreclosure 
is passed, or a sale of the property is confirmed by th^ Court. And this was the 
practice followed even before the amendment under Act XXI of 1929 was made.” As 
to decrees passed before the Transfer of Property Act, see the*^undermentioned 
case.*^ 

It has been held by the Chief Court of Oudh that even in the case of a com- 
promise decree for redemption, the Court is entitled under this rule to extend the time 
in proper cases.” 


882 (DB). (Time can be extended even in 
case of mortgage by conditional sale.) 

6. (’20) 7 AIR 1920 Upp Bur 43 (44): 3 
Upp. Btir Rul 183. 

7. (’20) 7 AIR 1920 Upp Bur 43 ( 44): 3 
Upp Bur Rul 183. 

8. (’09) 31 All 328 (329): 2 Ind Cas 220 
(221) (DB). 

t(’16) 3 AIR 1916 Mad 694 (695): 39 Mad 
876: 31 Ind Cas 240 ( 240) (DB). 

(’17) 4 AIR 1917 All 239 (239): 39 All 396 

(DB). 

('06) 3 All L Jour 829 (830). 

9. (’21) 8 AIR 1921 All 304 ( 306) : 43 All 
25 (DB). 

(’15) 2 AIR 1915 Oudh 226 (227): 18 Oudh 
C^ 58. 

10. (’20) 7 AIR 1920 Mad 99 (101): 43 Mad 
357 (DB). 

11. (’92) 14 All 350 (353). 

(’09 ) 36 Cal 122 (127): 1 Ind Cas 780 (782) 
(DB). (Under S. 93, T. P. Act, the equity 
of red'emption remained unforeclosed and 
the relation of mortgagor and mortgagee 
continued as also the time to redeem till 
the order absolute was made.) 

(’93-1900) 1893.1900 Low Bur Rul 174. 

(’03) 25 All 231 (233). 

(’89) 20 All 446 (447) (DB). 

(:02) 5 Oudh Cas 82 (86) (DB). 

(*06) 3 Cal L Jour 533 (535, 536) (DB). 

((lase of mortgage by conditional sale — Order 
aissolute in terms of S. 89 passed— Mortga* 
gor held entitled to redeem until an order 
in terms of S. 87 made by the Court debarr- 
ing the mortgagor absoIulVly from redeem. 

frig the property. ) 

(1^) 27 C:al 705 (708) (DB). (Until an or- 
der for foreclosure absolute in proper form 

' is made under S. 87, T. P. Act, Uie mort- 


gagor can, upon a proper application, re* 
deem the mortgaged prop’erty. ) 

(*27) 14 AIR 1927 Bom 32 (35): 50 Bom 
730 (DB). (Until final decree is passed re- 
lationship of mortgagor and mortgagee is 
not extinguished.) 

(’25) 12 AIR 1925 Oudh 649 (650) : 28 Oudh 
Cas 261. 

(’ll) 14 Oudh Cas 10 (12): 9 Ind Cas 337 
(338) (DB). 

(’15) 2 AIR 1915 All 302 (302). 

(’16) 3 AIR 1916 Oudh 138 (139): 19 Oudh 
Cas 30. 

(’02) 24 All 479 (481) (DB). 

(’04) I All L Jour 300 (301). (24 All 479 
followed.) 

(’23) 10 AIR 1923 Oudh 236 (237): 26 Oudh 
Cas 306. (Property can be red’eemed even 
after final decree.) 

[.See (’97) 19 All 205 (207, 208). (Suit by 
mortgagee for .sale of mortgaged property — 
Sale could he avoided by pa>Tn'ent under S. 
291 of the Code of 1882 — Obiter.) 

('88) 10 All 1 (4) (DB). 

(’08) 31 Mad 354 (358) (DB). (.Sale could 
be set aside by deposit under S. 310A of 
Code of 1882, now 0. 21 R. 89. )1 

Also see 0. 34 R. 2, Note 18 and R. 3 Note 3. 

fffar sec (’09) 2 Ind Cas 616 (616) (Mad). 

(’90) 13 Mad 267 (268) (DB). (Decree for 
redemption — Payment cannot be made after 
the period fixed.)] 

12. (’96) 20 Bom 279 (280) (DB). (Section 
93, T. P. Act, 1882, under which a plaintiff- 
mortgagor obtaining a decree for redemp- 
tion had to show cause for extending the 
time allowed by the decree for redemption 
did not apply to decrees made before the 
Act was put in force.) 

13. (’27) 14 AIR 1927 Oudh 586 (588). 
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See also Note 13 on O. 34 R. 7 and Note 18 on Order 34 Rule 2. 

8. Limitation. — Article 181 of the LimiUtion Act applies to an appUca> 
lion by the noortgagee for a final decree under this rule and time runs from the 
expiry of the period fixed for payment by the mortgagor. See the A. 1. R. Com* 
mentaries on the Limitation Act, 2nd (1942) Edition, Art. 181, Note 5, 

9. Appeal. — An order refusing to extend time is appealable under the 
Civil Procedure Code, 0. 43 R. 1 (o).^ But no appeal lies against an order “grani- 
mg an extension of time ^ It is doubtful whether an order merely refusing to pass 
a final decree but leaving it open to the mortgagee to apply again for such a dec* 
ree is appealable as a decree.^ 

An order refusing an application under this rule praying from account from 
mortgagee in possession for period between preliminary decree and final decree is 
appealable.^ 


“R» 8A, [New.] Where the net proceeds of any sale held under 
Recovery of ba- the last preceding rule are found insufficient to pay the 
lance on mortga^ amount due to the defendant, the Court, on application 
^ l>y him, may, if the balance is legally recover^Ie from 

the plaintiff otherwise than out of the property sold, pass a decree for 
such balance. ^ 

[C/. Rule 6.] 

a This rule was ioserted by the Transfer of Property (Amendment) Supplementary 
Act (XXI of 1929), Section 5. * 

1. Scope of the rule. — This rule is new and was inserted by the TrMs- 
fer of Property (Amendment) Supplementary Act, XXI of 1929. The rule provides 
for a personal decree being passed in a suit for redemption against the mortgagor 
where the proceeds of a sale held on the default of the mortgagor to pa.y the mort- 
gage-money in time under a decree for redemption are not sufficient to satisfy the 
mortgage-debt. The rule corresponds to Rule 6, which provides for a personal dec- 
ree being passed in a suit for sale by the mortgagee. 

The words “the last preceding rule” refer to R. 8 as amended by Act XXI of 
1929 under which no decree for sale can be passed in the case of a usufi^ctuary 
mortgage as was possible under the old rule. Where, therefore, a decree for sale 
was passed in respect of a usufructuary mortgage under the old rule and a sale held 
in pursuance thereof, it was held that such a sale could not be said to Mve been 
held “under the last preceding rule” within the meaning of this rule, and that con^ 
quently no personal decree for the balance remaining due could be passed under this 

rule.* 

. , ^ 


R. 9, [New.] Notwithstanding anything hereinbefore contained, tf 

Decree where it appears, “PO^^^ing the accost refc^ to 
nothing is found that nothing is due to the defendant or that “5 
due or where mort- overpaid^ the Court shall pass a decree directing the 

fendant, if so required, to re-transfer the properly and 
to pay to the plaintiff the amount which may be foimd 
due to him : and the plaintiff shaU, if necessary, be piit in popsession of tn 

mortgaged property. 




Order 34* R» 8— -Nolc 9* 

1. (’24) 11 AIR 1924 Bom 98 (98); 47 Bom 
956 (DB). 

2. t(’16) 3 AIR 1916 Mad 694 (695): , 39 
Mad 876 (DB). 


3. (’28) 15 AIR 1928 Lah ,355 . (356) (DE) 

4. (*49) 36 AIR 194? Msd^613-(614). Satyana- 

rayana v. SufyanaTayaiui. ^ .> .^1 

Order 34 R?le 

1. (’33) 20 AIR 1933 Oudh 40 (41) (DB). 
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1. Scope of the rule. — This rule is new and gives effect to the practice 
followed in cases arising under the Transfer of Property Act^ and in cases arising 
even previous thereto.^ 

If the Court finds that the mortgage has been discharged, a decree for re- 
demption can be passed at once without the formality of a preliminary and final 
decree,^ A mortgagee who continues in possession of the mortgaged property after 
the mortgage has been satisfied is liable for all the receipts from the property with 
interest from the time when the debt was fully paid off.^ Extra court-fee in addition 
to the court-fee paid on the principal sum due need not be paid on the surplus pro- 
fits that may be decreed to a mortgagor in a redemption suit.^ A claim by a 
mortgagor for recovery of over-payment received by the mortgagee is a relief in- 
cluded in a suit for redemption to which Art. 148 of the Limitation Act applies.*^ 

The rule applies to an enquiry under Sections 12 and 16 of the U. P. Ag- 
riculturists’ Relief Act (XXVII of 1934).^ 

2. Deduction of cost« payable to mortgagor. — The mortgagor is 
entitled to set off the costs awarded to him against the mortgage-money^ in preference 
to the claim of the defendant-mortgagee’s attorney for his costs of the suit.^ 

3. Claim for over-payments. — The intention of the Legislature being 
that a suit for redemption should include the entire (wcounts between the parties in 
relation to the mortgage, a separate suit for over-payments is barred under the Ci- 
vil Procedure Code, S, 11 and O. 2 R. 2.» But mesne profits accruing after the date 
fixed for payment under the preliminary decree^ or after the date of payment un- 
der the decree,^ have been held to be recoverable by a separate suit. No such suit 
can, however, be brought for the profits accruing before such date.^ See also 0. 2 
R. 2, Note 24 of the A. 1. R. Commentaries on the Code of Civil Procedure, 4th 

(1944) Edition. 

A Muhammadan mortgagee died leaving several heirs. One of them X re- 
ceived from the mortgagor moneys on account of the mortgage on the representation 


Order 34 Rule 9— Note 1. 

1. (’07) 34 Cal 223 (233) (DB). 

(1900) 25 Bom 115 (118) (DB). 

(’90) 14 Bora 19 (24) (DB). 

(’84) 6 All 303 (311) (DB). 

(’04) 27 All 351 (355) (FB). 

(’83) 7 Bom 185 (187) (DB). 

[See also (’02) 26 Bom 661 (667. 668) 

2. *C8lV6 Cal 377 (378, 379) (DB). 

(’72) 18 Suth W R 65 (66) (DB). 

3. (’22) 9 AIR 1922 All 479 (479). 

4 (’29) 16 AIR 1929 Bom 337 (339) (DB). 
[See also (’69) 1 N W P H C R 111 (113, 

114) (DB). (Mortgagor entitled to exc^ 
profits vdth interest at the rate provided for 
mortgage-money. ) 1 

5 (*31) 18 AIR 1931 Mad 479 (479). 

(’23) 10 AIR 1923 All 261 (262): 45 All 

6.^r22)*^^AIR 1922 Cal 189 (190, 191) (DB). 
7 (*42) 29 AIR 1942 Oudh 391 (392): 18 
‘Luck 183 (DB). (AIR 1939 All 88: ILR 

(1939) All 194 relied on.) 

Order 34 R. 8— Note 2. 

1. (’93) 17 Bom 32 (34). 

2. (’79) 4 Cal 742 (743. 7W). 

Order 34 R. 8— Note 3. 

1. (»07) 30 All 36 (37). 

(1900 ) 25 Bom 115 (119) (DB). 

(*07) 31 Bom 527 (533, 534) (DB). 


•(’89) 16 Cal 682 (691): 16 Ind App 107 
(PC). 

(’07) 34 Cal 223 (233) (DB). 

(*20) 7 AIR 1920 Mad 531 (532) (DB). 

(’08) 30 All 225 (227) (DB). 

(’69) 6 Bom H C R 97 ( 99, 100) (DB). 

t(’36 ) 23 AIR 1936 Cal 200 (202). 

[See also (’02) 26 Bom 661 (667) (DB). (Se- 
parate suit for mesne profits by mortgagee 
held barred.)] 

Also see O. 34 R. 7, Note 4. 

2. t(’10) 6 Ind Cas 336 (337. 338) (DB) 
(Cal). 

(’20) 7 AIR 1920 Pat 106 (107): 5 Pat L 
Jour 595 (DB). 

3. t(’26) 13 AIR 1926 All 96 (97) (DB). 

(Question of such mesne profits is outside 
die scope of the redemption suit — O. 2 R. 
2 is ^o not a bar to the suit as it is based 
on a distinct cause of action.) 

(’18) 5 AIR 1918 Mad 284 (284) (DB). 

(’38) 25 AIR 1938 Mad 405 ( 411) (DB). 

4. (’05) 8 Oudh Cas 302 (303). 

(’36) 23 AIR 1936 Csl 200 ( 202). (Deposit 
by mortgagor under S. 83, Transfer of Pro- 
perty Act, refused by mortgagee in posseo- 
sion — Suit for redemption — Subsequent suit 
for mesne profits anterior to the date of 
redemption suit is bazxed — Mort^gee does 
not become trespasser on refusal.) 

t(’38) 25 AIR 1938 Mad 405 (411) (DB). 
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that he was solely entitled to the money. This was disputed by the other heirs of 
the mortgagee and they brought a suit against the mortgagor, on the mortgage imr 
pleading X as a defendant. It was found that X was not solely entitled to the mort- 
gage-money. The suit was compromised as between the plaintiffs and the mortga- 
gor. It was held that, on the equitable principle contained in this rule, the Court 
could pass a decree in the same suit in favour of the mortgagor against X for tl^fe 
amount paid to him by the mortgagor in excess of the share to which X was eh- 
titled.5 ^ 


"R. 10. [New: Act IV of 1882, S. 94.] In finally adjusting the 
Costs of mortga- amount to be paid to a mortgagee in case of a foreclo* 
gee subsequent to Sure, sale OF redemption, the Court shall, unless in the 
decree. case of Costs of the suit the conduct of the mortgagee 

has been such as to disentitle him thereto, add to the mortgage-money 
suck costs of the suit and other costs, charges and expenses as hare been* 
properly incurred by him since the date of the preliminary decree for for^ 
closure, sale or redemption up to the time of actual | payment. 

[See Rules 2 to 8A and Civil Procedure Code, Section 35.] 

a. Rules 10 and 11 were substituted by Section 6 of the Transfer of Property (Am- 
endment) Supplementary Act (XXI of 1929) for the original Rules 10 and 11. 

• * 

Synopsis, i i / 


1. Analogous law. 

2. Amendments after 1908. 

3. Mortgagee is ordinarily entitled to 

his costs. 

4. *‘Such costs of the suit as have 

been properly incurred.** 

5. Costs of appeal. 


I 6. **Other costs, charges and ‘Cxpea- 
ses.’* I 

7. Power of executing Court to add 

costs. 1 

8. Costs awarded by decree, modeTof 

realization. ^ 

( 9. Appeal. 


1. Analogous law.— The role corresponds to Section 94 of the Transfer 

of Property Act which was as follows: j 

“94. In finally adjusting the amount to be paid to a mortgagee in ca^ o^ 
a redemption or a sale by the Court under this Chapter, the Court shall, un- 
less the conduct of the mortgagee has been such as to disentitle him to costs, 
add to the mortgage-money such costs of suit as have been properly incurred 
by him since the decree for foreclosure, redemption or sale up to the time of 
actual payment.” ' t u 

2. Amendments after 1908.^— The rule was substituted for the onginar 

rule by Act XXI of 1929. The rule is not retrospective and does not apply to mort^ 
gage decrees passed before the coming into force of the amending AcU !■/ * 

3. Mortgagee is ordinarily entitled to his costs. — In a suit for sale, 
foreclosure or redemption, the mortgagee is ordinarily entitled to Ms'dost^ unl^ Ms 
“conduct has been such as to disentitle him thereto.”* For the scale, bh | whicH costs, 
are awarded, see the undermentioned cases.^ f -.)(/. 


5 (’36) 23 AIR 1936 Oudh 242 (245) i 12 
Luck 82 (DB). 

Order 34 Rule 10 — ^Notc 2. 

1. (’40) 27 AIR 1940 Mad 233 (235) (DB). 
(Redemption of usufructuary mortgage — 

Separate suit by inortgagor for taxes paid 
by him but which ought to have been paid 
by mortga^^e held maintainable;) 

Order 34 R. 8— -Note 3. 
l.t(’42) 29 AIR 1942 Mad 592 ( 593): I L R 

• " f • 


Yl943) Mad 205 (D^). (Suit for redem^ 
tion refused to accept insufficient deposit 
under S. 83 is not vexatious conduct) , 
(’39) 26 Am,.l?39'Bom ' (DB). 

(Mortgagee disallowed .cc^ti.) . ( * 

(’32) 19 AIR 1932, Oudbi m (-m) : 7 £u£fe. 

454 (DB).'; • v . — r .n *R T-ttnO 

(’09) 2 Ind Css 662 (669) (DB) (Call:' 

(’77) lind Jur (NS) 95;ni^ff 

I ( {. - .fr3> XL- -toH tfv ! *0^' 
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^‘'Such costs of the suit as have been properly incurred.”— 

The mortgagor’s liability in a mortgage suit cannot be enhanced by a final decree be- 
yond the point indicated in the preliminary decree, except in so far as is provided 
for by the present rule.^ It has been held by the Allahabad High Court that the 
rule refers only to costs incurred between the preliminary decree and the final dec- 
ree and not to the costs incurred subsequent to the final decree, in execution pro- 
ceedings.2 The Chief Court of Oudh, on the other hand, has dissented from this 
view and held that the rule applies to all costs incurred in connection with the suit 
up to the time of actual payment, whether before or after the final decree.^ It is 
submitted that the Oudh view accords more with the language of the rule than the 
Allahabad view. 

5. Costs of appeal. — There is a conflict of decisions as to whether the 
costs of an unsuccessful appeal by the mortgagor from the preliminary decree in a 
mortgage suit can be added to the mortgage-money or should be recovered from 
the mortgagor personally. In some cases it has been held that such costs can be 
added to the mortgage-money,^ while other cases hold that the rule refers primarily 
to costs incurred in the Court which prepares the final decree and that therefore the 
costs of appeal cannot be added to the mortgage-money but should be recovered 
personally from the mortgagor.^ According to the undermentioned cases, ^ however, 


i-(1900) 24 Mad 377 (386): 28 Ind App 46 
(PC). 

(’13) 19 1ndCas 474 (474) (Mad). 

(’12) 35 Mad 44 (46). (Improper defence to 
a redemption suit is a ground for refusing 
costs.) 

(’25) 12 AIR 1925 Mad 778 (779). (Redemp- 
tion suit decreed — Costs claimed in second 
appeal by mortgagee — No misconduct on his 
part — Claim of costs not raised in lower 
appellate Court — Costs in trial Court only 
allowed.) 

(’26) 13 AIR 1926 Mad 405 ( 406). (Redemp- 
tion suit — Unsustainable defences such as 
denial of right to redeem, excessive claim 
for improvements and also claim for en- 
hanced revenue— Costs in Court’s discretion.) 

(’78) 3 Bom 202 (203) (DB). (Where the 
bargain is usurious the Court would dec- 
line to award costs.) 

(’29) 16 AIR 1929 Cal 544 (544) (DB). (Co- 
mortgagee refusing to join in suit on mort- 
gage but made a defendant — His costs arc 
to be provided for as plaintiff’s.) 

(’36 ) 23 AIR 1936 Lah 76 (77) (DB). 

(’29) 16 AIR 1929 Pat 397 (399) (DB). 

(Mortgagee refusing to accept valid tender 
and refusing to settle accounts — Suit on 

mortgage filed by him — He is not entitled to 
costs incurred after the tender.) 

•(’39) 26 AIR 1939 Mad 654 (656): 1939 
Mad W N 288 (290). (Suit for redemption 

Mortgagee raising frivolous pleas without 

any justification is not only dissentitled to 
costs but would be liable to pay the costs 
of the mortgagor.) 

iSee (’38) 25 AIR 1938 Oudh 156 (160): 
14 Luck 49 (DB). (Suit filed purely for 
accounts by mortgagor under S. 33, U. P- 
Agriculturist’s Relief Act— Mortgagee not 
exercising his right to get a decree under 
S. 33 (2)— All points in defence decided 
against him — Mortgagee is not entitled to 
costs as O, 34 R. 10 docs not apply.) 

<*36) 23 AIR 1936 Nag 34 (37) : 31 Nag L R 


Sup 124 (DB). (Mortgage suit against fa- 
ther and sons — Decree against father 
alone — Costs claimed against sons on 
the ground that their shares may be even- 
tually liable — Mortgagee held not so entitl- 
ed because the sons’ shares will not be 
liable by reason of the mortgage.)) 

Also see 0. 34 R. 2, Note 11. 

2. (’10) 37 Cal 907 (913). (Costs on scale 
No. 2 against mortgagor who does not ap- 
pear. ) 

(’77) 1 Ind Jur (NS) 222. (Mortgage deed 
providing for costs as between attorney and 
client — Such costs were awarded.) 

(’81) 8 Cal L Rep 437 (438). (The practice 
is to make costs as between attorney and 
client and not as between party and party.) 

O 34 Rule 10— Note 4. 

1. t(’97) 19 All 186 (188) (DB). 

2. (’26) 13 AIR 1926 All 68 (69). 

(’26) 13 AIR 1926 All 722 (722): 48 AU 
682 (DB). 

3. (’30) 17 AIR 1930 Oudh 328 (329) (DB). 

O 34 Rule 10— Note 5. 

1. (’48) 35 AIR 1948 Pat 127 (128) ; 26 Pat 

422 (DB). Ram Rao v. Rajeshwar Rao. 
(0 41 R. 35 to be read subject to O, 34— 
Court must be deemed to have intended 
what law enjoins — Party contending that de- 
parture from general rule was intended is 
to establish its contention from words used 
in judgment and decree — Real meaning 

must be formed in judgment and decree as 
interpreted in accordance with rules of O. 
34.) 

(’19) 6 AIR 1919 AU 297 (298, 299) : 41 
All 473 (DB). 

(’18) 5 AIR 1918 Oudh 445 (445) (DB). 

(’24) 11 AIR 1924 AU 104 (104); 45 All 630 
(DB). 

(’26) 13 AIR 1926 All 343 (343). (Though 
the final decree had been passed before 
dismissal of the appeal.) 

(’35) 22 AIR 1935 Oudh 452 (453). (But the 
Court of Appeal can order otherwise.) 

2. (’13) 19 Ind Cas 384 (385) (All). 


\ T.». 134A 
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Iho question is one of construction of the appellate decree dismissing the appeal. See 
also the case noted below.** 

6. “Other costs, charges and expenses.” — This expression has been 
newly inserted by Act XXI of 1929 and gives effect to the practice followed before 
the Act, of adding such “costs, charges and expenses, incurred after the prelmi- 
nary decree, to the mortgage-money.* The ruU contemplates the fiiuU adjustment of 

the amount payable to mortgagee.* 

7. Power of executing Court to add costs. — Costs which should have 
been but have not been included in a final decree cannot be claimed in execution.* 

8. Costs awarded by decree, mode of realization.— Prima f^ie, the 
costs awarded in a mortgage suit against the mortgagor should be added to the mort- 
“age-Zn^ and the mort|agor is Lt personally liable for costs «oept when a 

decree can be passed against him under R. 6.> But under S. 35 f ^ 
Court has the power to make the mortgagor personally liable for the costs even in 


(*14) 22 Ind Cas 42 (44) (All). (Appeal by 
one of the defendants— Appeal dismiss^ 
Costs decreed against him only per&onaUy.) 

(’14) 1 AIR 1914 All 190 (191). (Especially 
where the final decree had been passed be- 
fore the dismissal of the appeal.) 

3. (’13) 19 Ind Cas 384 (385) (All). 

(’34) 21 AIR 1934 All 89 (92) (DB). (Ap- 

peal by some defendants only— Coste grated 
to mortgagee — Only appealing defendants 
are personally liable for such costs.) 

t(’13) 19 Ind Cas 729 (730) (All). 

(’25) 12 AIR 1925 All 492 (493) (DB). 

[See (’37) 24 AIR 1937 Cal 547 (548). (Suit 
on mortgage against several defendants dis- 
jQissed— Appellate Court granting decree to 
mortgagee and allowing costs to him as ag- 
ainst contesting respondent only-^oste not 
forming part of final mortgage decree— Ap- 
pellate decree for costs is final with rcspc(^ 
to such respondent— Mortgagee can proceed 
to execute such decree without wailing for 
final mortgage decree.)] 

[See also (’44) 31 AIR 1944 Mad 553 (554) : 
I L R (1945) Mad 165: 217 Ind Cas 37 
(FB), Purshothama Nair v. Raya Pandaram. 
(Appeed by non-mortgagor deft--Appem 
dismissed— Appellate decree expressly mak- 
ing appellant liable for cost^Decree hol- 
der can proceed against him for me 

4. (’35) 22 AIR 1935 Mad 468 (472, 473) 

(DB). (Mortgage decree— Variation of dec- 
ree on appeal as to method of computing 
compound interest — Held, it did not deprive 
respondent of his costs. ) ] 

O 34 Rule 10 — Note 6. 

1. (’19) 6 AIR 1919 Low Bur 136 (137, 138). 
(Arrears of C^vemment revenue paid by the 
mortgagee after preliminary decree, to 
vent sale of mortgaged property, can be 
added to mortgage-money.) ^ 

(’15) 2 AIR 1915 Cal 369 (370 (DB), (Rent 

decree against mortgagor— Deposit made oy 
mortgagee to set aside Mccution sele ^ol 
property in pursuance of such dccrc^D^ 
posit amount can be added to mortgage- 

rSrs'AIR 1918 Cal 1039 (1040): 44 Cal 
448 (DB). (Money paid by mortgagee alter 
preliminary decree cither for rent or lor 


supporting his title to mortgaged property 
can be added to mortgage-money.) 

(’91) 15 Bom 625 (639) (DB). (Ordinarily 
there is no person^ liability for such costs 
and charges.) 

2. (’38) 25 AIR 1938 Mad 405 (411) (DB). 

(Redemption suit— Qaim of mortgagor to 
mesne profits up to the date of redemption 
decree should be included in the generw 
account under O. 34 R. 10 — Separate suit 
for such mesne profits will be barrea.) 

[See also (’46) 1946 J L R 97 (lOL 102), 
(DB), Sagarmal V. Jwalasafu. (It is only 
at the time of final decree that the Court 
can to' the into consideration other costs, 
charges and expenses incurred by the mort- 
gagee since the date of the preliminary dec- 
ree. ) ] 

O 34 Rule 10 — Note 7. 

1. (’22) 9 AIR 1922 All 27 (28): 44 350 

(DB). (Executing Court can only add ex^ 
culion costs to a decree in the Muise of 
execution proceedings— It cannot^ add to 
amend the decree under execution.) 

Rule 10^— Note 8. 

1. (’07) 30 Mad 464 (465, 466) (DB). 

VU) 1 AIR 1914 All 444 (445). ^ 

lowed by the decree become part ol w 

debt secured by the mortgag^) 

(’18) 5 AIR 1918 All 366 (366, 367): 40 AH 
109 : 43 Ind Cas 557 ( 559) (DB). . 

(’08) 35 Cal 431 (433) (DB). (Dc^ for 
costs is a part of 

t(’98) 20 AU 523 (528) (FB). (Overralmg 
1898 AUWN33.) 

(’99) 2 Oudh Cas 103 (109). - , 

’89 2 C P L R 94 (96. 98). 

decree for foreclosure mortgagor’s Uahihty 
for costs also ceas^) /iAe\. Mad 

(’35 ) 22 AIR 193^ Mad 101 (105). 

418 (DB). (But where right of ®*®^**J^ 
?o maintaik suit is disputed this rule cannot 

\938 Uh 188 (189): I L R 
(-3n^?8^R”93rAni24 (125) (DB). 

R. 5 Note 26 and R- 6 Note 11. 
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the first instance, in which case the mortgagor would be personally liable for the 
costs.^ 

9. Appealt — In cases covered by 0. 34, a mortgagee who has been dep* 
rived of his costs by the decision of a Court would be entitled as of right to appeal 
to a higher tribunal.^ 


*R. 11. [New.] In any decree passed in a suit for foreclosure, 
Payment of inte- sale or redemption, where interest is legally recoverable, 
rest, the- Court may order payment of interest to the mortga- 

gee as follows, namely:** 

(a) interest up to the date on or before which payment of the 
amount found or declared due is under the preliminary dec- 
ree to be made by the mortgagor or other person redeem- 
ing the mortgage — 

(0 on the principal amount found or declared due on the 
mortgage, — at the rate payable on the principal, or, where 
no such rate is fixed, at such rate as the Court deems 
reasonable, 

(fl) on the amount of the cost of the suit awarded to the 
mortgagee, — at such rate as the Court deems reason- 
able from the date of the preliminary decree, and 

(ill) on the amount adjudged due to the mortgagee for costs, 
charges and expenses properly incurred by the mortga- 
gee in respect of the mortgage-security up to the date of 
the preliminary decree and added to the mortgage-mo- 
ney, — at the rate agreed between the parties, or, failing 
such rate, at the same rate as is payable on the principal, 
or failing both such rates, at nine per cent, per annum; 
and 

(6) subsequent interest up to the date of realization or actual pay- 
ment at such rate as the Court deems reasonable — 

(i) on the aggregate of the principal sums specified in clause 

(a) and of the interest thereon as calculated in accor- 
dance with that clause ; and 

(ii) on the amount adjudged due to the mortgagee in respect 


2.t(’87) 14 Cal 185 (188) (DB). 

(’07) 3 Nag LR 97 (100,101). 

(’89) 10 All 179 (181). 

(’88) 10 All 127 (129). 

(’13) 19 Ind Cas 729 (730) (All). (Held, 
on construction of decree that the costa were 
recoverable personally.) 

I4ir2f /iR ms (%’)’; . L R 

«r‘ P.. 153 (156, (DB). 

(Costa cannot be awarded personally except 

tSeTSso 1944 Mad 553 (554) : 

ILR (1945) Mad 165: 217 Ind Cas 37 (FB), 
‘ Punuhothema N<dr v. Raya Pandaram. (In 


a mortgage, the Court has power to pass a 
personal decree for costs against defendants 
who were not parties to the mortgage. AIR 
1932 Mad 155 : 55 Mad 332 : Foil)] 
(’31) 18 AIR 1931 Mad 272 (272) 

(DB). (Court can grant personal decree 
for costs against a party who is not a mort- 
gagor and who raises frivolous and vexa- 
tious defences.) 

Also see O. 34 R. 2, Note 11. 

O 34 Rule 10— Note 9. 

1. (39) 26 AIR 1939 Mad 654 (656). (NOTE 
— In ordinary cases, as seen in A. I. R. C 
P. C., Note 29 on S. 35 an appeal as to 
costs will lie only under certain special cir- 
cumstances.) 
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of such further costs^ charges and expenses as may he 
payable under rule 10. 

[See C. P. C, Section 34.] 

B. See the foot-note to the text of Rule 10 of this Order. 

• •• 

Synopsis 

1. Amendments after 1908. See Note 16 on Section 34 of the A. I. R. 

2. Interest in mortgage suits. Commentaries on the Code of Civil Proce- 

3. Rule of danidupal. dure, 4th (1944) Edn. 

1. Amendments after 1908.^ The present rule is new. It was substi- 
tuted for the old R. 11 which was repealed by Act XXI of 1929 and re-enacted as 
S. 94 of the Transfer of Property Act. Prior to Act XXI of 1929, there was no 
special statutory provision regarding interest in mortgage suits corresponding to 
the present rule. 

2. Interest in mortgage suits. — This rule was inserted in the Code by 
Act XXI of 1929. 

(A) Interest prior to the suit. 

Interest cannot be claimed in every case as a matter of course. No interest 
is recoverable unless there is an express or implied agreement to pay interest* or 
unless it is recoverable under mercantile usage or under some statutory provision, 
such as the Interest Act, 1839 (See Note 7 on S. 34 of the A. I. R. Commentaries 
on the Code of Civil Procedure, 4th (1944) Edn.), Where there is an agreement 
to pay interest, the Court should decree it at the agreed rate, however high it may 
be,® unless it is penal,® or the rate of interest is excessive and the transaction 
is substantially unfair (see the Usurious Loans Act, 1918), in either of which cases 


O. 34 Rule 11 — Note 2. 

1. t(*13) 40 Cal 514 (516) (DB). 

(*12) 16 Ind Cas 560 (560) (DB) (Mad). 
(Mortgage deed not providing for payment 
of interest — Separate document by mortga- 
gor, undertaking to pay rent — Rent held 

could not be treated as interest on mortgage- 
money. ) 

(’21) 8 AIR 1921 P C 100 (102): 23 Oudh 
Cas 150 (PC). {Held, on construction that 
interest became payable only after the pe- 
riod fixed for redemption.) 

(’66) 1866 Pun Re No. 64. p. 89 ( 89) (DB), 
(Right to interest — Waiver may be proved by 
non-payment.) 

(’04) 8 Cal W N 216 (218) (DB). (Mortga- 
gee not entitled to interest for the day on 
which the money was advanced as also for the 
day on which the money was re-paid.) 

(1864) 1864 Suth W R Gap No. 157 (157) 
(DB). (In absence of express provision for 
interest, interest need not be paid.) 

(’13) 35 All 302 ( 306) (DB). (Liability of 
Hindu son.) 

[Sfie (’05) 7 Bom L R 772 (790). (Bond pro- 
viding for simple interest only and no rests 
>— Only simple interest can be awarded.) 

(’01) 4 Oudh Cas 93 (95). (Liability of Hin- 
du son under decree on mortgage against 
father.)] 

2. (’85) 7 All 333 (336) (DB). 

(’33) 20 AIR 1933 All 70 (73): 54 All 1041 
(DB). 

(’32) 19 AIR 1932 Cal 689 (690): 59 Cal 722 
(DB). 

(’33) 20 AIR 1933 Lah 682 (684) (DB). 

(•96) 20 Bora 744 (745) (DB). 


(’83) 9 Cal 309 (314) (DB). 

t(’96) 18 Cal 164 (180); 17 Ind App 201 
(PC). 

(’93) 20 Cal 360 (364) (DB). 

(’93 ) 20 Cal 366n (369n) (DB). 

(’94) 21 Cal 366 (374): 21 Ind App 1 (PC). 

(’97) 24 Cal 699 (703) (FB). 

(’04) 31 Cal 233 (240, 241). 

(’10) 5 Ind Cas 916 (916) (DB) (Mad.) 

(’82) 1882 Pun Re No. 40, page 118 (119). 

(89) 1889 Pun Re No. 135, page 466 (467). 

(’08) 1908 Pun Re No. 110, page 503 (506). 

(’04) 28 Bom 371 (377). 

(’09) 5 Nag L R 37 (39) : 2 Ind Cas 27 (28, 
29). (Contract rate to be given even thoupi 
interest is payable only on default of pay- 
ment of instalments.) 


.See also 2 Hay 644. 

(’34) 21 AIR 1934 Nag 264 (268): 30 Nag 
L R 331 (DB). (Mortgage debt to be paid 
by instalment and to carry interest at 9 PCT 
cent. — Enhanced rate at 12 per cent on de- 
faulted inslalments—Exigible clause after 
five instalments — Payment of interest on de- 
faulted instalments after whole- amo^t 
become payable cannot be reduced from 12 
per cent to 9 per cent ) ] ^ 

(’43 ) 30 AIR 1943 Mad 109 (110, HD- 

(Redemption suit by vendee from mortgagor 
^Interest at 12 per cent, in additimi to 
mortgagee enjoying property held pc^^ ^t 
not wholly unenforceable— Court hdd justi- 
fied iu directing interest at six per cent to 

mortgagee.) . • ^ « 

[•(’15) 2 AIR 1915 Cal 796 <799):‘ 42 Cal 

652 (DB) 

:’37) 24 AIR 1937 Cal 654 (655): I X R 
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the Court may decree what it considers a reasonable rate of interest.^ A stipula- 
tion for the payment of compound interest is not necessarily penal.^ Nor does 
the mere fact Uiat the rate of interest is excessive give rise to a presumption of 
undue influence where it is not proved that the lender was in a position to do- 
minate the will of the debtor.® But it has been held by the Sind Chief Court that 
under this rule the Court has a discretion to refuse interest prior to suit in ap- 
propriate circumstances.’ The interest decreed is a charge on the mortgaged pro- 
perty.® 

Where the mortgagee is in possession of the mortgaged property, the income 
from the property should be applied in discharge of the interest payable to him.® 
But a mortgagee who is entitled to possession in lieu of interest cannot claim any 
interest for the period for which he fails to obtain possession on account of his 
own laches.*® 

The present rule and S. 72 of the Transfer of Property Act make it clear 
that interest is payable on the “costs and charges and expenses” properly incur- 
red by the mortgagee in respect of the mortgage-security.” 

See also the undermentioned decision.*^ 


(1937) 1 Cal 300. (Condition of higher rate 
of interest on default of punctual payment 
of interest is penal and can be relieved ag- 
ainst.) . ^ 

[See also (’10) 32 All 448 ( 450): 5 Tnd Cas 
665 (665) (DB). (Stipulation for higher 

rate of interest with a provision for lower 
rate in case of punctual payments is not 

penal. ) 3 _ 

4. (’33) 20 AIR 1933 All 180 (184) (DB). 
(Contract at 24 per cent, compound interest 
with six monthly testa— Security ample— In- 
terest reduced to 15 per cent, simple under 
the Usurious Loans Act.) 

(’33) 20 AIR 1933 Oudh 190 (190) (DB). 

(Interest of 187 per cent, is excessive and 
usurious— Only 24 per cent, simple interest 


V 


was allowed.) ^ 

(’12) 13 Ind Cas 401 (401) (DB) (All). 
(Mortgage by Hindu father of joint family 
property— Necessity of borrowing at exces- 
sive rate of interest not proved— Interest 

may be reduced.) ,,v /r^n-. 

(*12) 34 All 126 (128): 13 I. C. 5 (6) (DB). 

(Do.) 

5. (’93) 20 Cal 360 (365) (DB). 

(’84) 6 All 63 (64) (DB). (Case of a mo- 
ney bond.) ^ 

(’84) 6 All 61 (63) (DB). (Do.) 

(’80) 2 All 621 (622) (DB). (Do). 

(’80) 2 All 639 (641) (DB). ^ 

[See (’19) 6 AIR 1919 Oudh 228 (229). 

(Held, intention of parties was to pay com- 
pound interest.) 

(’81) 3 All 610 (628) (FB). 

(’35) 62 Cal L Jour 7 (9). (Held, on cons- 
truction of the mortgage deed that com- 
pound interest could be awarded on default 

of payment of annual inte^) 1 , j 

6. * (’24) 11 AIR 1924 P C 60 (65); 51 Ind 

App 101s 3 Pat 279 (PC). 

(*27) 14 AIR 1927 All 538 (538) (DB). 

7. (W) M MR Sind 59 (64): I L R (1942) 

Kar452 (DB). ^ „ .. . 

NOTE.— See also sub-heading (c) under 

- this Note where the question as to the na- 
ture of the Court’s power under this Rule 


is discussed with reference to interest after 
the institution of the suit. 

8. (’21) 8 AIR 1921 Pat (403) (405) (DB). 
(But interests as rlamages is not a charge 
on the property. ) 

(’33) 20 AIR 1933 Lah 289 (290). 

(’90) 1890 Pun Re No. 147, page 469 (469) 

(FB.) 

(’94) 1894 Pun Re No. 121, page 465 (467) 
(DB). 

t (’88) 1888 Pun Re No. 57, page 138 (140) 
(DB). 

[But see (’13) 40 Cal 514 (516, 517): 18 
Tnd Cas 80 ( 80) (DB). (Charge the na- 
ture of mortgage, whether of principal or 
interest must be express and cannot he rais- 
ed by implication.) 

(’14) 1 AIR 1914 Lah 350 (352): 1914 Pun 
Re No. 94: 22 Ind Cas 837 (839) (DB). 
(Interest is not a charge on the property 
unle.ss it is .spe ifically made so.)] 

9. t(’02) 24 All 521 (531): 28 Ind App 148 
(PC). 

(’13) 21 Ind Cas 593 (594) (DB) (All). 

(’02) 5 Oudh Cas 155 (160) (DB). 

(’02) 5 Oudh Cas 286 (292) (DB). 

10. (’93) 17 Bom 425 ( 428) (DB). 

(’09) 31 All 325 (328): 2 Ind Cas 221 (222) 
(DB). 

(’75) 7NWPHCR 57 (58) (DB). 

(’06) 9 Oudh Cas 144 (145). 

[See also (’89) 1889 All W N 177 (177). 
(Mortgagee not executing bis decree for 
possession — Not entitled to interest in sub- 
sequent suit for redemption.)] 

11. (’93) 1893 Pun Re No. 67, page 297 
(300) (DB). (In the Punjab where the 
Transfer of Property Act does not apply, a 
different view was taken.) 

12. (’40 ) 27 AIR 1940 Pat 376 (377). (Bi- 
har Money-lenders Regulation of Transac- 
tions Act (VII of 1939), S. 7 — Applicabi- 
lity — Preliminary decree passed in 1936 and 
confirmed in appeal in 1937 — Section does 
not apply to the case though the final decree 
is passed after the coming into force of the 
Act as the question of interest prior to suit 
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(B) Post diem interest or interest after the date fixed in the mortgage 
deed for the payment of the mortgage-money. 

The case law on this subject prior to the enactment of this rule may be 
summarized as follows: An intention to pay interest subsequent to the period 
fixed for redemption at the same rate as before might be implied in the absence 
of any agreement to the contrary.” Even if there was no intention to pay such 
interest, the Court could award it by way of damages for the breach of the con- 
tract to pay the mortgage-money at the stipulated time.” The contract rate of in- 
terest was ordinarily taken as the measure of damages,” though ihe Court could 
vary it if it considered it necessary.” 


is determined at time of preliminary dec- 
ree and final decree merely works out the 
arithmetical results of the preliminary dec- 
ree. ) ] 

13. (’97) 19 All 39 (49, SO): 23 Ind App 138 
(PC). 

(’98) 20 All 171 (180): 25 Ind App 9 (PC). 

(’33) 20 AIR 1933 Mad 171 (171). (But com- 
pound interest cannot be awarded unless 
specially affreed to.) 

(’35) 22 AIR 1935 Oudh 213 (216): 10 Luck 
481 (DB). 

(’98) 22 Bom 107 (110, 111). 

(’98) 25 Cal 246 (249, 250) (DB). 

(’99) 22 Mad 339 ( 340) (DB). 

(’97) 20 Mad 149 (151) (DB). 

(’97) 20 Mad 371 (375) (DB). 

(1900) 23 Mad 534 (535) (DB). 

(’12) 16 Ind Cas 216 (217) (DB) (All). 

(’14) 1 AIR 1914 Oudh 137 (139); 23 Ind 
Cas 871 (872) (DB). 

(’14) 1 AIR 1914 All 171 (172) (DB). 

(’15) 2 AIR 1915 Mad 398 (398): 26 Ind 
Cas 124 (124) (DB). (Post dipm com- 
pound interest not recoverable unless ex- 
pressly provided for.) 

(’15) 2 AIR 1915 Mad 1161 (1162) (DB). 

(’16) 3 AIR 1916 Lah 359 (359): 1916 Pun 
Re No. 5: 32 Ind Cas 821 (822) (DB). 

(’16) 3 AIR 1916 Oudh 313 (314): 19 Oudh 
Cas 166. 

(’16) 3 AIR 1916 Oudh 199 (202). 

(’18) 5 AIR 1918 Lah 88 (89): 1918 Pun Re 
No. 31. 

(’20) 7 AIR 1920 Oudh 187 (187). 

(’23) 10 AIR 1923 All 7 (10): 44 All 772. 

(’26) 13 AIR 1926 Oudh 378 (379). 

(’98) 1898 Pun Re No. 77, page 264 (266) 
(DB). 

(’05) 1905 Pun Re No. 92, page 282 (285). 

(’94) 4 Mad L Jour 260 (262, 263) (DB). 

(1900) 10 Mad L Jour 101 (104). 

(’01) 11 Mad L Jour 183 (184, 185) (DB). 

(’01) 14CPLR49 ( 51, 52). 

(’93-1900) 1893-1900 Low Bur Rul 457. 

(’19) 6 AIR 1919 Mad 186 (186): 52 Ind 
C)as 313 (313) (DB). (Even intention to 
pay post diem compound interest may be im- 
plied.) 

(*19) 6 AIR 1919 Lah 279 (279): 1 Lah L 
Jour 116 (120) (DB). 

(’92) 1892 Pun Re No. 28, page 113 (115) 
(DB). {Post diem interest is charge on pro- 
perty.) 

(’22) 9 AIR 1922 Oudh 122 (122): 25 Oudh 
Cas 36. 


(’93) 15 All 339 (352): 20 Ind App 116 
(PC). (Express agreement to pay post diem 
interest. ) 

[See also (’32) 19 AIR 1932 Nag 39 (40, 41): 
28 Nag L R 1 (DB). (Terms of deed pro- 
viding interest and payment by instalments 
— No provision nor indications as to interest 
after whole amount becomes payable — Pre- 
sumption is of payment at reasonable rate.)] 

[But see VIS) 35 All 534 (537): 21 Ind Cas 
253 (254).) 

14. (’95) 17 All 511 (517) : 22 Ind App 199 
(PC), 

(’33) 20 AIR 1933 Mad 171 (171). 

(’88) 10 All 85 (90, 91) (DB). 

(’89) 11 AU 416 (419, 420) (DB). 

(’86) 8 AU 486 (490) (DB). (Principle is of 
compensation for breach of contract and 
not implied contract to pay post diem int^ 
rest.) 

(’80) 2 All 617 (619) (DB). 

(*76) 2 Cal 41 (44) (DB). 

(’76) 25 Suth W R 189 (190) (DB). 

(’95) 18 Mad 331 (334) (DB). 

(’23) 10 AIR 1923 Lah 632 (633, 634): 4 
Lab 406 (DB). 

(*17) 4 AIR 1917 Pat 510 (511) (DB). 

(’22) 9 AIR 1922 Lah 254 (257): 3 Lah 200 
(FB). 

(’72-92) 1872-92 Low Bur Rul 570. 

[See (’15) 2 AIR 1915 Lah 302 (303)1 

15. (’86) 8 All 486 (489) (DB). 

(’33) 20 AIR 1933 Mad 171 (171). 

(’78) 1 AU 603 (607) (DB). 

(’80) 2 All 617 (619) (DB). 

(’22) 9 AIR 1922 Lah 254 (257): 3 Lah 200 
(FB). 

(*23) 10 AIR 1923 Lah 404 (405) (DB). , 

(*23) 10 AIR 1923 Lah 632 (633); 4 Uh 
406 (DB), 

(*10) 6 Ind Cas 664 (664) (Lah). (Even 
compound interest may be allowed.) 


16. (’95) 17 All 511 (517); 22 Ind App 199 
(PC). 

[’86) 8 AU 486 (489, 490) (DB). 

[’80) 2 All 617 (619) (DB). 

[*76) 2 Cal 41 (43, 44) (DB). ’ 

[’76) 25 Suth W R 189 (190) (DB). 

[*95) 18 Mad 248 (250) (DB). 

’29) 16 AIR 1929 Lah 385 (385) (DB>- 
’92) 1892 Pun Re No. 73, page 266 (2«) 
(DB). 

[’93) 6CPLR 11 (12). 

[’02) 1902 Pun LRN6. 95, page 367 (369). 

?ee the following eases which were deeiaod 
in respect of money bonds; 
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Post diem interest at a reasonable rate might also be decreed under the Inte- 
rest Act of 1839 though there might be no agreement to pay such interest.^’ Such 
interest awarded either as damages,^® or under the Interest Act,^® was held not to 
constitute a charge on the mortgaged property though a contrary view also was 
held in the undermentioned cases.^® It was also held that post diem inter^t claim- 
ed as damages for breach of contract could be recovered only for the period pres- 
cribed by the Limitation Act for a suit for compensaUon for such breach,^ and 
that a claim for such damages would fail unless the mortgage suit was brought 
within the period of limitation for a suit for damages for breach of the contract.^^ 
But the Privy Council observed in the undermentioned case^ that the claim was a 
recurring one and so long as the principal itself was not barred, post diem interest 
could be recovered for the six years (or three years, as the case may be), preceding 


the suit on the mortgage. 

(C) Interest from institution of suit to the date fixed under the prelimi- 
nary decree for the payment of the mortgage-money. 

The same rules which should guide the Court with reference to interest ac- 
cruing prior to the suit apply also till the date fixed under the decree for the pay- 
ment of the mortgage-money. Hence, where there is a stipulated rate of interest, 
the Court is ordinarily bound to decree interest at that rate till the date fixed for 
Davment of the decretal amount, however high it may be, unless it is penal or is 
Lcessive and the transaction is subsUntially unfair.=^^ But it has bee n held by 


(88) 


(’78) 3 Bom 131 (133) (DB). 

(’69) 11 Suth W R 68 (69) (DB). 

(’78) 14 Suth W R 450 (450) (DB). 

(’71) 15 SuthWR 284 (285) (DB). 

(’76) 25 Suth W R 318 (318) (DB). 

(’72) 1872 Pun Re No. 42. page 87 

17.t?94) 21 Cal 274 (277. 278) (DB). 

(’97) 24 Cal 699 (703) (FB). 

(’95) 18 Mad 248 (250) (DB). 

(’95) 18 Mad 338n (338n) (DB). 

(’95) 5 Mad L Jour 154 (155) (DB). 

18 (’96) 18 All 316 (319) (DB). 

(’91) 13 All 330 (336) (DB). 

(’92) 19 Cal 19 (24) (DB). 

(’95) 18 Mad 257 (261) (DB). 

(’94) 1894 Pun Re No. 114, page 437 ( 440) 

(’93) 6CPLR22 (23). 

19 (’95) 17 All 581 (588, 589) (FB). 

(’97) 24 Cal 699 (703) (FB). 

20. (*94) 21 Cal 274 (277. 278) (DB). (Post 
diem interest awarded under Interest Act.) 

(’95) 18 Mad 248 (250) (DB). 

(’02) 1902 Pun Re No. 95, page 427 (431) 

[Sm aL (’95) 17 AU 511 (517): 22 Ind App 
199 (PC). (Where the post diem 
awarded as damages was directed to be add- 
ed to the principal in taking the accounts.)] 
21 (*95) 18 MadK7 (262) (DB). 
t(’22) 9 AIR 1922 Lah 254 (257): 3 Lah 

(’97) 699 (703) (FB). 

22. (*95) 17 All SRI (587) (FB). 

(*92) 19 Cal 19 (25) (DB). 

23. (’37) W All 39 (47): 23 Ind App 138 

(siri... (1887) 34 Ch D 721 (723. 724), 
^ Marshfield v. Hutchingsf (Cited in 19 Hals- 

('03)^’l903^°Pun L R No. 33, p. 

There is no limiution to a 

claim for interest in a suit for redempuon.)] 


24. (’40 ) 27 AIR 1940 Lah 333 (336): I L R 
(1940) Lah 658 (DB). 

t(’27) 14 AIR 1927 PCI (2): 54 ind App 
1; 54 Cal 161 (PC). 

(’35) 22 AIR 1935 All 1003 (1003). 

(’35) 22 AIR 1935 Pat 98 (99): 14 Pat 400 
(DB). 

(’93) 20 Cal 279 (284, 285) (DB). 

t(’98) 26 Cal 39 (45): 25 Ind App 179 (PC). 

(’02 ) 29 Cal 43 (52) (DB). 

(’04) 31 Cal 138 (141) (DB). 

(’10) 5 Ind Cas 654 (656) (DB) (Cal). 
(’09) 4 lod Cas 56 (57) (DB) (Cal). 

(’20) 7 AIR 1920 Cal 888 ( 888) (DB). (Any 
other arrangement is inadmissible under 
Section 92 of the Evidence Act.) 

(’06) 29 Mad 65 (67) (DB). 

(’97) 21 Mad 364 (365) (DB). 

(’ll) 12 Ind Cas 18 (20) (Low Bur.) 

(’28) 15 AIR 1928 Lah 96 (96) (DB). 

(’28) 15 AIR 1928 Lah 192 (192) (DB). 

(’27) 14 AIR 1927 Lah 445 (447): 8 Lah 721 
(DB). 

(’25) 12 AIR 1925 Cal 268 (269) (DB). 

(’18) 5 AIR 1918 Mad 558 (560L (DB). 
(’14) 1 AIR 1914 All 98 (99): 36 All 264 
(DB). 

(’14) 1 AIR 1914 All 51 (52); 36 All 220 
(DB). 

(’13) 18 Ind Cas 747 (748) (DB) (Cal). 
(’13) 18 Ind Cas 965 ( 968) (DB) (Cal). 
(’13) 20 Ind Cas 917 (917) (DB) (Mad). 
(’25) 12 AIR 1925 Pal 455 (459) (DB). 

(*21) 8 AIR 1921 Upp Bur 5 (7): 4 Upp 
Bur Rul 1. 

* (*07 ) 34 Cal 150 (160, 161): 34 Ind App 
9: 4 AH L Jour 109 (113) (PC). 

(’06) 3 Cal L Jour 188 (194). 

(’02) 6 Cal W N 769 (771). 

(’05) 1 Nag LR 43 (46). 

(’99) 2 0udh Cas 37 (40). 

(’18) 5 AIR 1918 Mad 558 (560) (DB). 
(*19) 6 AIR 1919 Oudh 69 (70), (Stipulated 
interest reduced as being penal — Reduced 
interest is to be granted.) 
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Federal Court that under this rule the Court has a discretion in awarding interest 
for the penod after the institution of the suit and that it is not bound to award inte- 

rest for such period at the contractual rate even though such rate may ntjt be ue- 
nal, excessive or substantially unfair^ The undermentioned decisions^ to be cin- 
trary must, therefore, be held to be not good law. It has been held by the Patna 
High Court that under this rule, tlm Court cannot refuse interest for the period after 
the institution of the suit.^- But the Allahabad High Court has held to the contra- 

1 . la .r" ""‘i" sub-heading (A) of this Note, the Sind Chief Court 

has held that a Court has discretion under this rule to refuse interest even for the 

‘bp period originally fixed for payment is ex- 
tended by the appellate Court or otherwise, the contract rate of interest is payable 
till the extended period.” 1 hough the mortgagor pays into the Court the deraetel 
amount before the date fixted in the decree for payment, he is bound to pay in- 
terest for the entire period fixed?^ ^ ^ 

'The Calcutta High Court has held that the mortgagor is not entitled as of 


(’22) 65 Ind Cas 709 (710) (DB) (Cal). 
(During proceedings to set aside ex parte 
decree suit pending and interest at contract 
rate allowable.) 

(’31) 18 AIR 1931 Nag 161 (163 to 165); 27 
Nag L R 312 (DB). (Such interest is bound 
by the law of damdupai and C. P. C., S. 
34 is inapplicable.) 

(’25) 12 AIR 1925 PC 280 (287): 52 Ind App 
418; 5 Pat 135 (PC). (Trial Court granting 
interest after suit, on amount of personal 
decree and not on mortgage amount and di- 
recting taking of accounts — Successor has 
no power to award interest on mortgage 
amount after suit. 

[See (1900 ) 2 Bom L R 225 (227) (DB). 
(’37) 24 AIR 1937 All 114 (115). (U. P. 
Agriculturists’ Relief Act prevails over Or- 
34 in the matter of granting pendente 
lite interest in mortgage suits.)] 

[See also (’13) 37 Bom 326 (339): 40 Ind 
App 68: 18 Ind Cas 909 (911) (PC). (In- 
terest after suit not provided for in decree 
must be deemed to have been refused.) 
(1900) 1900 Pun Re No. 3, page 8 (13) (DB). 

(Method of taking accounts indicated.) 

(’35) 22 AIR 1935 Bom 97 (98) (DB), (Suit 
for redemption under Dekkan Agricultu- 
rists’ Relief Act — Interest can be granted 
under 0. 34 R. 11 from date of suit till date 
of decree.) 

(’09) 5 Nag L R 37 (39) : 2 Ind Cas 27 (28, 
29). (Mortgagee entitled to contract rate — 
Allowed at 9 per cent, since he did not ask 
for more.)! 

[See however (’21) 8 AIR 1921 P C 100 
(102): 23 Oudh Cas 150 (PC). (Where 
the Privy Council disallowed interest after 
the trial Court’s decree, in view of mort- 
gagee’s misconduct.)] 

The following cases holding that suck 
interest was not payable till date fixed for 
payment, must be regarded as obsolete: 
(’25) 12 AIR 1925 Bom 362 (362) (DB). 
(’86) 12 Cal 569 (579) (FB). 

(’74) 12 Beng L R 451 (468, 482) (SB). 
[See (’35) 22 AIR 1935 Oudh 263 (263): 
10 Luck 687 (DB). (Interest on costs can 
be awarded only from date of preliminary 
decree. ) 1 

[See also (’99) 12 C P L R 78 (82), (Court 
granting extension of time on condition of 
mortgagor paying interest on decretal am* 


ount— Such interest does not form part of 
the mortgage money.)] 

25. (’40) 27 AIR 1940 F C 7 (9): I L R 

^ 1940 F C R 31 (FC). 

t(40) 27 AIR 1940 F C 20 (23): I L R 

Kar F C 33: 1940 F C R 61 (FC). 
(AIR 1940 FC 7: ILR (940) Kar FC 45: 
1940 F C R 31 (FC) referred to.) 

26. ( 42) 29 AIR 1942 AU 444 (445): ILR 
d942) All 908 (DB). (For good reasons 
interest may be disallowed altogether— But 
if allowed it must under O. 34 R. 11 be al- 
lowed at contractual rate — Court must give 
reasons for not acting according to Rr. 4 and 

(’41) 28 AIR 1941 Pat 378 (382) (DB). 

'Rule 11 must be read with R, 4— Upto 
preliminary decree interest at contractual 
rate must be awarded unless penal or ex- 
cessive — Court has discretion under this rule 
as regards the period after the preliminary 
decree.) 

27. (’42) 29 AIR 1942 Pal 102 (104): 21 
Pat 167 (DB). 

28. (’42) 29 AIR 1942 AU 444 (445); ILR 
(1942) All 908 (DB). 

29. (’30) 17 AIR 1930 Pat 380 (382). 

(’22) 9 AIR 1922 Oudh 268 (269). 

(’15) 2 AIR 1915 AU 313 (314). 

t(’27) 14 AIR 1927 PCI (2): 54 Ind App 
1 : 54 Cal 161 (PC). (Six months* period 
of redemption will be counted from the dale 
of the appellate decree where the first 
Court’s decree is varied.) 

[Sec however (*32) 19 AIR 1932 Pat 332 
(334) (DB). (After amendment of 1929, in- 
terest at bond rate tiU period of grace is 
discretionary. ) ] 

30. (’43) 30 AIR 1943 Lab 275 (280): ILR 
(1944) Lah24 (FB). 

(’05) 1 Nag L R 106 (107, 108). 

(’19) 6 AIR 1919 Sind 70 (70): 12 Sind L R 
59, 

[See (’33) 20 AIR 1933 Nag 22 (23); 28 
Nag L R 345 (DB). (Amount of interest 
till date of payment fixed in the preUminary 
decree to be included in vsJuation under S. 
no, C. P. Code.)! 

[Dul see (’81) 7 Cal L Rep 206 (214) (DB). 
(This case decided prior to the Trans- 
fer of Property Act and is therefore Obso- 
lete.) 

(’81) 7 C:al L Rep 267 (268). (Do.}l 
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j*'® Court bound to grant, interest at all for the period between 
the date of the decree and the date of redemption. It is only if interest is legally 
recoverable and the Court in its discretion deems fit to allow it that the interest 
has to be calculated at the agreed rate.^®“ 

The words principal amount found due or declared due on the mortgage” 
mean only the principal amount due under the mortgage without interest till date 
of suit. Therefore, a mortgagee is entitled to interest from the date of suit -to the 
date fixed for payment at the contract rate only on the principal amount due under 
the mortgage and not on the total amount due on the date of suit.^i But it has 
been held that where the interest has become part of the principal in accordance 
with the terms of the mortgage deed, the mortgagee is entitled to interest on such 
interest also.^^ See also the case cited below 


(D) Interest from date fixed in the decree for payment till realization. 

The Court can decree interest even for the period subsequent to the date fix- 
ed for payment in the decree till realization.^^ The scheme of the Code being that 
after the date fixed in the decree for payment the relationship between the parties 
passes from the domain of contract into that of judgment, the Court is not bound to 
award interest, after such date, at the contract rate, but may award such interest at 
any rate that it considers reasonable?^ The undermentioned cases^® which held that 
the Court was bound to award the contract rale till payment are not good law. 


30a(’49) 36 AIR 1949 Cal 414 (417): ILR 
(1945) 1 Cal 210, Nemai Chand Sen v. 
Ram Kewal Ska. (Agreement to pay interest 
until realization does not entitle mortgagee 
to get interest ex-debite justifial for period 
between date of decree and date of redemp- 
tion.) 

(’44) 48 Cal W N 736 (738, 739). 

31. (’33) 20 AIR 1933 Oudh 128 (129): 8 
Luck 315 (DB). 

(’35) 22 AIR 1935 Oudh 263 (263): 10 Luck 


687 (DB). 

[But sec (’37) 24 AIR 1937 ALL 114 (114) 
(Obiter.)] 

32. (’37) 24 AIR 1937 All 442 (444): I L R 
(1937) AH 584 (DB). (Words “on the 
principal amount found or declared due’’ 
in O. 34 R. 11 (a) (i) refer not only to 
principal sum but also to amount due on 
interest which has become part of principal 
in accordance with the terms of the deed.) 
[5ec (’41) 28 AIR 1941 Pat 378 (382) (DB). 
(Mortgage bond allowing compound inte- 
rest— This must be allowed up to prelimi- 
nary decree unless penal or excessive.)) 
[See also (’34) 21 AIR 1934 Oudh 473 (474, 

33^^V’44)^ 48^ Cal W N 736 (742). (Bengal 
Money-lenders Act S. 31 (a) supersedes O. 
34 R. 11 (a) and (b) of C. P. C.— l^an 

advanced before that Act— No interest can 
be allowed for period between date of dec- 
ree and date fixed for redemption or for 
jteriod thereafter notwithstanding any ag- 
reement to contrary— Dissenting from AIR 

1944 Cal 322: ILR (1943) 2 Cal 364 and 
AIR 1942 Cal 128: ILR (1942) 1 Cal 414.) 
34.t(’01) 23 All 181 (193): 28 Ind App 35 
(PC) 

(’06) 28 All 223 (224) (PC). 

(*99) 21 All 361 (373) (FB). 

t*97) 24 Cal 766 (773). ^ ^ . 

•(*07) 34 Ca\ 150 (161): 34 Ind App 0 

(PC). 

(’08) 35 Cal 221 (225): .35 Ind App 28: 4 
NagLRl (PC). 


(’19) 6 AIR 1919 Mad 231 (232): 42 Mad 
465: 51 Ind Cas 67 (68) (DB). 

(’26) 13 AIR 1926 I.ah 11 (12) (DB). 

(’04) 17 C P L R 164 (168, 169). 

(’99) 2 Oudh Cas 37 (44). 

(’36) 23 AIR 1936 P C 63 (65): 63 Ind App 
114; 15 Pat 210 (PC). (Such interest ran 
also be granted under S. 34, C. P. Code.) 

[Sec hotcever (’44) 31 AIR 1944 Cal 322 
(323): ILR (1943) 2 Cal 364 (DB). (Case 
governed by Bengal Money-lenders Act — 
Mortgage bond providing for interest till 
realization of the amount — Interest subse- 
quent to date fixed for redemption cannot 
be allowed as O. 34 R. 11 (b) is overrid- 
den by S. 31 of that Act. )1 

3.5. (49) 36 AIR 1949 Cal 414 (417) : ILR 
(1945) 1 ('al 210, Nemai Chand Sen v. Ram 
Kewal Ska. (0. .34, R. 11 (1>) completely 
supersedes and puls an end to agreement 
as regards payment of stib.seqiienl interest.] 

(’44) 48 Cal W N 736 (739). 

(’41) 28 AIR 1941 Pat .378 (382). 

(’07) 29 All .322 (324) (DB). 

(’.32) 19 AIR 19.32 Cal 689 (690): 59 Cal 
722 (DB). (It is not obligatory on Court 
to give such interest in all cases — It may 
be refused in certain circumstances.) 

(’.33) 20 AIR 19.33 Oudh 128 (129): 8 Luck 
315 (DB). (With regard to future interest 
Court has a discretion — Discretion exercised 
by trial Court will not be interfered with 
unless there are sufficient ground.s. ) 

(’35) 22 AIR 1935 Pat 98 (98); 14 Pat 400 
(DB). 

con 31 Cal 1.38 (141) (DB). 

(1900) 23 Mad 6.37 (642). 

(’06) 29 Mad 170 (171) (DB). 

(’09) 3 Ind Cas 289 (290) (DB) (Cal). 

(’ll) 7 Nag L R 14 (14, 15): 10 Ind Cas 
695 (696, 697). (Despite a provision to 
the contrary in the mortgage bond.) 

(13) 18 Ind Cas 362 (363) (DB) (Mad) 

Cl.S) 2 AIR 1915 Cal 679 (679) (DB) (18) 

5 AIR 1918 Cal 151 (153) 0)0). (In 
this case the decree did not provide for any 
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Future interest after the date fixed for payment is to be paid on the aggre- 
gate of the principal, interest and costs awarded by the decree ” The present rule 
makes it clear that such future interest forms part of the mortgage-money and is not 
a simple money claim.^® The proper stage for decreeing future interest is at the 
time of passing the final decree ” Subsequent interest not mentioned in the final 
decree must be taken as refused.'*® But an agreement between the parties for the 
payment of future interest may be given effect to though the final decree does not 
provide for it.*** When future interest is decreed, it must be paid till the confirma- 
tion of the sale.^^ 

In the matter of subsequent interest this rule has been modified by S. 31 of 
the Bengal Money Lenders Act, 1940. In the matter of, Pre-Act Loans S. 31 (a) 
imposes a ban on the exercise of discretion given under this rule and does not al- 
low any interest at all. In the matter of Post-Act loans S. 31 (b) limits interest 
for both the periods, under R. 11 (a) and (b), to six per cent, per annum.” 

3. Rule of damdupal. — See Note 16 on Section 34 of the A. 1. R. Com- 
mentaries on the Code of Civil Procedure, 4th (1944) Edition. 

(*23) 10 AIR 1923 Oudh 241 (241): 26 Oudh 
Cas 59 (DB). 

(’21) 8 AIR 1921 Upp Bur 5 (8): 4 Upp 
Bur Rul 1. (Interest at 9 per cent, allow- 
ed.) 

(’12) 16 Ind Cas 374 (375) (DB) (Cal). (If 
there was a valid tender of the mortgage- 
money, interest thereon would cease though 
the appellate decree afterwards enhanced 
the amount found due.) 

(’19) 6 AIR 1919 Mad 231 (232): 42 Mad 
465 (469) (DB). ^ 

[Sec hotcever (’32) 19 AIR 1932 Oudh 255 
(263): 8 Luck 40 (DB). (Trial Court’s 
discretion to award future interest on the 
principal sum alone not interfered with in 

appeal.)] 

38. [But see (’94) 16 All 269 (270). (Con- 
trary view in this case is no longer good 
la^v ) 

39. (21) 8 AIR 1921 Pat 352 (352): 5 Pat 
L Jour 598 (DB). 

(’18) 5 AIR 1918 Cal 151 (153) (DB). 

[See (’17) 4 AIR 1917 Pat 582 (583, 584) 
(DB). (Future interest not given by pre- 
liminary decree— Final decree awarding 
future interest cannot be questioned in exe- 
cution.) ] 

40. (21) 8 AIR 1921 Pat 352 (352): 5 Pal 

L Jour 598 (DB). ^ ^ ....v 

[See (’37) 24 AIR 1937 Lah 894 (895). 
(Space for future interest left blank-— C^urt 
must be assumed to have refused such inte- 

(’31) 18 AIR 1931 Oudh 47 («) 
(DB). (Preliminary decree providing tor 
future interest — Mortgagee is entitled 
such interest though final decree does not 
provide for it.)] i, 

41. (’12) 17 Ind Cas 936 ( 940) (DB) (Cal). 
(’04) 28 Bom 393 (397) (DB). 

42. (’06) 33 Cal 846 (848) (DB). 
t(’19) 6 AIR 1919 All 253 (254): 41 All 

(528) (DB). ^ 1 R 

(’38) 25 AIR 1938 Nag 54 (56): 1 L K 

(*3V)^^2^4 Allf 19^7 Rang 193 ( 5 ^) /DB). 
(’49) 36 AIR 1949 Cal 414 (417) : I b J 
(1945) 1 Cal 210. Nemai Chand ben v. 
Ramkewal Sha. 


future interest from the date fixed in the 
decree for payment and so much interest was 
therefore allowed. ) 

(’19) 6 AIR 1919 Mad 231 (232): 42 Mad 
465 (DB). 

(’22) 9 AIR 1922 Pat 386 (387): 6 Pat L 
Jour 676 (DB). 

(’25) 12 AIR 1925 Pat 455 (458. 459) (DB). 

(1900) 2 Bom L R 225 (227) (DB). 

(’02) 6 Cal W N 769 (771). 

(’15) 2 AIR 1915 Oudh 31 (56) (DB). 

♦(’07) 34 Cal 150 (161): 34 Ind App 9 
(PC). (26 Cal 39 explained.) 

(’15) 2 AIR 1915 Lah 113 (114, 115): 1915 
Pun Re No. 22 (DB). 

(1900) 3 Oudh Cas 129 (155) (DB). 

(’01) 5 Cal W N 653 (654) (DB). 

(’18) 5 AIR 1918 Oudh 224 (224). 

t(’l3) 18 Ind Cas 535 (542) (PC). (Future 
interest may even be refused.) 

(’14) 1 AIR 1914 Oudh 289 (290). 

(’35) 22 AIR 1935 Oudh 263 (264): 10 

Luck 687 (DB). (Interest subsequent to 
date fixed for payment is ordinarily calcu- 
lated at 6 per cent.) 

(’10) 5 Ind Cas 61 (61) (DB) (Cal). 

(’37) 24 AIR 1937 Lah 894 ( 895). (Succes- 
sor of Judge passing decree cannot exer- 
cise discretion of granting future interest.) 

[See also (’42) 29 AIR 194^ Cal 367 (368): 
I L R (1942) 1 Cal 395. (Preliminary 
decree awarding interest on the principal 
amount for the period between the said 
preliminary decree and the date fixed for 
payment — Such interest held interest with- 
in the meaning of S. 2 (8), Bengal Money- 
lenders Act (X of 1940) as the principal re- 
tains the character of loan up to the latter 
date on which the judgment-debtor’s liabi- 
lity passes into the domain of judement.)] 

36. (’01) 11 Mad L Jour 7 (8) (DB). 

(’03) 30 Cal 953 (960) (DB). 

37. (’40) 27 AIR 1940 F C 7 (9): I L R 
(1940) Kar F C 45: 1940 F C R 31 (FC). 
(Interest at 6 per cent, per annum grant- 
ed.) 

♦ f’nVl 34 Cal 150 (161): 34 Ind App 9 

(PC). 

(’1)9) 3* Ind Cas 291 (300) (DB) (Cal). 

(’09) 3 Ind Cas 289 (290) (DB) (Cal). 

(’26) 13 AIR 1926 All 119 (120). 
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Sale of p^openy ^ 

subject to prior *“® which i8 directed under this Order is subject 

“"••‘gage, the Court may, with the consent of 
me prior mortgagee, direct that the property be sold free from the 

giving to such pnor mortgagee the same interest in the proceeds of the 
sale as he had m the property sold. 

[See Civil Procedure Code, Section 73 sub-section (1) clause (b).] 


Synopsis 


1. Transfer of Property Act, Section 96. 
la. Scope of the rule. 

2. Sale of property subject to prior mort- 

gage. 

1* Transfer of Property Act, 
ponds to the old S. 96 of the Transfer of 
in 1908. That section ran as follows: 


3. Sale free from prior mortgage. 

4. V^liere a prior mortgage is a usufruc- 

tuary one. 

5. Sale by the Court subject to a charge. 

Section 96. — The present rule corres- 
Property Act of 1882 which was repealed 


96. If any property the sale of which is directed under this chapter is 
subject to a prior mortgage, the Court may, with the consent of the prior 
mortgagee, order that the property be sold free from the same, giving to 
such prior mortgagee the same interest in the proceeds of the sale as he had 
in the property sold.” 

By the Transfer of Property (Amendment) Act XX of 1929 a new S. 96 has been 
inserted in the Transfer of Property Act which deals with a different subject. 

la. Scope of the rule. — This rule confers upon the Court the power of 
directing a sale free from the prior mortgage subject to two conditions, namely, 
that the property must be one the sale of which is directed under this Order and 
l^re must be consent of the prior mortgagee. When these conditions are satisfied, 
the Court has full power in its discretion, to direct the sale free from the prior mort- 
gage.* The rule does not require the consent of the plaintiff or of anybody else 
besides that of the prior mortgagee.^ Nor is it necessary that a decree for sale on 
the puisne mortgage must have been passed before this rule can apply. Hence 
this rule will enable the Court in a puisne mortgagee’s suit to pass a preliminary 
decree for sale free from the prior mortgage, providing that the prior mortgagee 
should be paid first out of the sale proceeds.^ But where a decree on a puisne 
mortgage is passed and such decree is satisfied by the mortgagor, a prior mortga- 
gee although a defendant in the suit cannot thereafter come in under this rule and 
ask that the property be sold in order to discharge the debt due to him.'* The 
right to apply under this rule is not confined to the plaintiff decree-holder. The 
Court can exercise the power under this rule on the application of anybody or 
even of its own motion.® But the rule does not contemplate an enquiry as to 
whether a stranger to the suit is a prior mortgagee or not. The rule contemplates 
the admitted existence of a prior mortgagee. Hence, where in the course of the 
execution proceedings, a stranger comes forward alleging himself to be a prior 
mortgagee and asking that the procedure under this rule should be applied to him 
the Court cannot enter into any enquiry as to the existence of the prior mortgage 
and apply the procedure under this rule.® 


2. Sale of property subject to prior mortgage. 


Order 34 Role 12 — Note la 

1. t(’35) 22 AIR 1935 Mad 453 (454). 

2. (*35) 22 AIR 1935 Mad 453 (454). 

S. (*43) 30 AIR 1943 Mad 455 (456). (A 1 
R 1935 Mad 660 diatinguiahed. ) 

‘* 4 . (*35) 22 AIR 1935 Mad 660 (663) (DB). 


The Explanation to 

5. (’43 ) 30 AIR 1943 Mad 455 (456), (A I R 
1935 Mad 660 distinguished.) ' ' 

(’35 ) 22 AIR 1935 Mad 453 (454). 

6. (’37) W AIR 1937 Mad 554 (554. 555). 
(Even if such inquiry is allowable executing 
Court will ^ exerdamg its discretion wrong- 
\j in entering on any eucli inquiry.) 


• T.nit 


2146 [ O 34 R 12 N 2.4] SALE OF PROPERTY SUBJECT TO PRIOR MORTGAGE (APP. 


O. 34 R. 1 makes it clear that the prior mortgagee is not a necessary party to a 
suit for a sale on the puisne mortgage. Hence, a puisne mortgagee can bring the 
mortgaged property to sale under his own decree subject to a prior mortgage.* The 
contrary view, taken in the undermentioned cases^ decided under the Transfer of 
Property Act, is obsolete. 

As to whether a person having two mortgages on the same property can sue 
on his puisne mortgage, reserving his rights under the first mortgage, see Notes 
on S. 67A in the commentaries on the Transfer of Property Act. 

3. Sale free from prior mortgage.— The rule clearly implies that with- 
out the prior mortgagee’s consent, property cannot be sold free of his mortgage, 
in execution of a decree for sale on a subsequent mortgage.* In the absence of 
such consent, the sale under a decree on a puisne mortgage can only be subject to 
the prior mortgage though there may be no express reservation of the prior mort- 
gagee’s rights.2 Although the prior mortgagee may be joined as a party to the suit 
on the puisne mortgage, it is not incumbent on him to assert and prove his prio- 
rity where his mortgage or his priority is not impugned. (See under sub-heading 
“suits by puisne mortgagee against the mortgagor and the prior mortgagee” in 
Note 40 on S. 11 of the A. I. R. Commentaries on the Code of Civil Procedure, 4th 
(1944) Edn.) The priority, therefore, cannot be lost merely because the prior 
mortgagee does not establish it in such a case.* 

See also the undermentioned cases.* 

4. Where a prior mortgage is a usufructuary one. — ( a) Sale free of 
prior mortgage — A usufructuary mortgagee, as such, cannot sue for sale on his 
mortgage. There is, therefore, a conflict of opinions as to whether a prior usu- 
fructuary mortgagee, with whose consent the property is sold under this rule in 
execution of a decree on a puisne mortgage, is entitled to share in the sale pro- 


O. 34 R 12 Note — 2. 

1. t(’95) 22 Cal 33 (46) (DB). 

(’34) 21 AIR 1934 All 73 (75) (DB). (Prior 
mortgagee not impleading subsequent mort- 
gagee — Sale in execution — Purchaser made 
party to subsequent mortgagee’s suit — He 
can claim under O. 34 R. 12 to sell prope^ 
ty free from incumbrance and that he should 
be paid in first instance or may redeem sub- 
sequent mortgage.) 

(’96) 23 Cal 795 (798) (DB). 

[See (’07) 29 All 205 (206) (DB). (In 
this case this principle was applied to the 
case of a mortgaged property subject to a 
prior charge.)) 

[See also (-35) 22 AIR 1935 Lah 218 (221) 
(DB). (Defendant having prior and subse- 
quent mortgage rights impleaded in suit in 
the capacity of subsequent mortgagee He 
can claim the benefit of this rule in execu- 
tion on the basis of his prior mortgage.)] 

Also sec Order 34 Rule 1. Note 10. 

2. (’91) 13 All 432 (438, 439, 453) (FB). 

(1900) 22 All 212 (214) (DB). 

O. 34 Rule 12 Note — 3. 

1. t(’20) 7 AIR 1920 P C 81 (83): 47 Cal 

662: 47 Ind App 11 (PC). * j ^ 

(’13) 6 Low Bur Rul 144 (145): 19 Ind Cas 

(’24)*\\ AIR 1924 All 307 (308) : 46 All 414 

tSee^ho (’35) 22 AIR 1935 Mad 660 (663) 

2. T’42V29 AIR 1942 Cal 138 (140) (DB). 
(In the absence of order giving prior mort- 


gagee a prior charge on the sale proceeds, 
no consent to sale of property frefe of prior 
mortgagee’s rights can be inferred from the 
mere fact that the sale of property in cer- 
tain order was made at the instance of the 
prior mortgagee.) 

(’06) 29 Mad 84 (86) (DB). 

3. (’42) 29 AIR 1942 Cal 138 (141) (DB). 

t. (’20) 7 AIR 1920 P C 81 (83): 47 Cal 

662: 47 Ind App 11 (PC), 

(’30) 17 AIR 1930 Lah 1063 (1065) (DB). 
(Prior mortgagee’s assignee.) 

(’15) 2 AIR 1915 Cal 570 (571) (DB). 

(’29) 16 AIR 1929 Oudh 463 (466): 4 Luck 
250 (DB). (But if the priority is attached 
the prior mortgagee who has been made a 
party must establish it.) 

(’37) 24 AIR 1937 Cal 446 (449) (DB). 

[See (08) 31 Mad 425 (429) (DB). (No 

implication that puisne mortgagee not ^ re- 
quired to redeem when prior mortgagee if • 
party.)] 

Also see Order 34 Rule 1, Note „ 

4. (’92) 14 All 509 (511, 512) (DB). (Pnor 
mortgagee appropriating portion of sale pro- 
ceeds is estopped from alleging want ot 
consent.) 

(’34) 21 AIR 1934 Cal 842 (844): 61 ^ 
956 (DB), ((Calcutta Municipal Act, 

S. 205— Sale in execution of mortgagee 
ree of house in Calcutta by Registrar (On- 
ginal Side)— Arrears of taxes to muniaM- 
litv due — No mention of arrears m proew 


lity due- 
mation; — 
paid out 


•LiabUity %o pay— Apount is, 
of purchase-money. ) 


to ba 
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ceeds. The High Court of Madras^ has held that he can, on the ground that this 
rule applies to all mortgages whether simple or usufructuary or whether the mort- 
gages are in favour of the same person or different persons. The High Court of 
Allahabad,^ on the other hand, has held that he cannot do so. It has, however, 
been held that where a puisne mortgagee redeems a prior usufructuary mortga- 
gee, he can bring the mortgaged property to sale for the amounts due under both 
the mortgages.® 

(b) Sale subject to prior mortgage — As to sale of mortgaged property 5 ^ 6 - 
ject to a prior usufructuary mortgage. See Note 2. 

5. Sale by the Court subject to a charge. — A statement in a certificate 
of sale that the sale is subject to a charge is not conclusive against the purchaser 
when it is sought to enforce the charge by a suit.^ A person who sells property 
subject to an encumbrance which has been recognized by the Court cannot claim a 
re-sale on the ground that the encumbrance has been found to be void.^ Mortga- 
ges noted in the proclamation of sale as claims upon the property sold should 
not necessarily be entered in the certificate of sale or be computed as part of the 
purchase-money, unless the existence of the mortgages has been either admitted by 
the parties or established by a decree or declared under the Civil Procedure Code, 

O. 21 R. 62.® When a sale is subject to encumbrances, the vendor is no longer 
liable for their satisfaction nor is he entitled to any benefit that the vendee might 
obtain therefrom.* 


Application of [Ne'e'S IV of 1882, S. 97.] (1) Such proceeds 

proceeds. shall be brought into Court and applied as follows: 

first, in payment of all expenses incident to the sale or properly 
incurred in any attempted sale; 

secondly, in payment of whatever is due to the prior mortgagee on 
account of the prior mortgage, and of costs, properly incurred 
in connection therewith; 


thirdly, in payment of all Interest due on account of the -mortgage 
in consequence whereof the sale was directed, and of the costs 
of the suit in which the decree directing the sale was made; 

fourthly, in payment of the principal money due on account of that 
mortgage; and 

lastly, the residue (if any) shall be paid to the person proving him- 
self to be interested in the property sold, or if there are more 
such persons than one, then to such persons according to their 
respective interests therein or upon their joint receipt. 

(2) Nothing in this rule or in rule 12 shall be deemed to affect the 
powers conferred by section 57 of the Transfer of Property Act, 1882. 

[C/. C. P. C., S. 73, Sub-s. (1), cl. (c.).] 


1. Transfer of Property Act, Section 97. — The present rule corres- 
ponds to S. 97 of the Transfer of Property Act. That section was as follows: 

“97. Such proceeds shall be brought into Court and applied as follows: 
first, in payment of all expenses incident to the sale or properly incurred in 
any attempted sale; 


O. 34 Role 12 Note->-4. 

1. (’07H 30 Mad 408 (409, 410) (DB). 

2. (’04) 26 All 14 (17, 18) (DB). 

3. (’04) 26 All 14 (18) (DB). 

O. 34 Rule 12'— Note 5. 

1. (’93) 16 Mad 207 (213) (DB). 


2. (’99 ) 23 Bom 759 (760. 761) (DB). (Sem- 
ble — He may sue for declaration.) 

3. t(’94) 18 Bom 175 (176, 177) (FB). 

4. * (’09) 31 AU 583 (589) : 36 Ind App 203 : 
3Ind Ca8 793 (794) (PC). 
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secondly, if the property has been sold free from any prior mortgage), in pay- 
ment of whatever is due on account of such mortgage; 

thirdly, in payment of all interest due on account of the mortgage in conse- 
quence whereof the sale was directed, and of the costs of the suit in 
which the decree directing the sale was made; 

fourthly, in payment of the principal money due on account of that mortgage; 
and lastly, the residue (if any) shall be paid to the person proving him- 
self to be interested in the property sold, or, if there be more such 
persons than one, then to such persons according to their respective 
interests therein or upon their joint receipt. 

Nothing in this section or in S. 96 shall be deemed to affect the powers con* 
ferred by Section 57.” 

2. Application of proceeds.^— Compare S, 73 of the Code of Civil Pro- 
cedure. It has been held that although this rule in terms applies only when the 
sale is ordered under R. 12, i.e., when the sale is free of the prior mortgage, the 
principle of the rule applies also to cases of sales subject to a prior mortgage^ 
and that even in such cases, the proceeds should first be applied towards the mte- 
rest and costs of the mortgage under which the sale is held and then only towards 
the principal.* But the undermentioned decision^ holds that where there is no prior 
mortgage and hence, there is no question of the applicability of this rule, the pro- 
ceeds of sale must first be applied towards the principal and then to the interest 
and costs. This rule is intended to regulate the position as between the mortga- 
gor and the mortgagee. It does not apply to a case of suretyship,* 

Where a sale is held in enforcement of a prior mortgage, a puisne mortga- 
gee receiving an amount from out of the surplus sale proceeds by virtue of hii 
security is bound to apply them only in satisfaction of his mortgage-debt, though 
the mortgagor may have paid the money towards other debts.^ 

3. “Whatever is due to the prior mortgagee/’-^ Each of the prior en- 
cumbrancers is entitled to interest at the contract rate up to the date of the confir- 
mation of the sale, that being the earliest date when the money really becomes avail- 
able for distribution.* 


4. ^^Person proving himself to be interested in the property sold.**^ 

— This expression includes a subsequent encumbrancer,* but does not include him 
if the existence or validity of the subsequent encumbrance is challenged by the 
mortgagor.^ A subsequent mortgagee who has obtained a decree on his mortgage 
but has allowed it to become time-barred is not a person interested in the property 


O. 34 Rule 13 — Note 2. 

1. (’41) 28 AIR 1941 Lah 386 (391, 392): I 
L R (1941) Lah 740 (FB). (AIR 1938 Lah 
289: ILR (1938) Lah 403 overruled: AIR 
1928 Lah 901 approved.) 

(’13) 21 Ind Cas 691 (693) (DB) (Mad.) 

[See also] (’45) 32 AIR 1945 Mad 392 (393, 
394), Sanyasappa Rao v. Papi Naidu. (Wheo 
moneys are realised in execution of a mort- 
gage decree in the absence of something in 
th'e decree itself to indicate that a contrary 
appropriation or application of the sale pro- 
ceeds was intended or directed, the amount 
realised should first be appropriated towards 
interest and costs of the suit and the app^ea) 
and the balance alone should be applied to 
the payment of the principal amount] 

2. (’31) 18 AIR 1931 Rang 153 (157, 158) : 
9 Rang 186 (DB). 


fSec also (’32) 19 AIR- 1932 Mad 155 (156,. 
157): 55 Mad 332 (DB).3 

3. t(’35 ) 22 AIR 1935 Lah 334 (335) (DB)- 
(Contract by surety for payment of interest 
— Rule does not apply as claim for inter^ 
due by surety is claim apart from claim 
upon mortgage and is separate cause of ^ 
tion — Sale proceeds cannot therefore w 
deemed to have been appropriated towards- 
interest ) 

4. (’03) 30 Cal 953 (958, 959) (DB). 

O. 34 Rule 13 — Note 3. 

1. (’10) 8 Ind as 4 (6) (DB) (Cal.) 

O. 34 Rule 13 — Note 4., 

1. (’26) 13 AIR 1926 Mad 101 (105). 

(’94) 18 Bom 684 (688) (DB). 

2. (*27) 14 AIR 1927 All 467 (468): 49 All 
636 (DB). 
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:Sold.* It was held in the undermentioned case^ that the holder of two successive 
mortgages on the same property, who failed to include the second mortgage in his 
suit on the first mortgage, could claim the surplus sale proceeds under this rule 
as a puisne encumbrancer. That position will, it is conceived, be different in cases 
governed by S. 67A of the Transfer of Property Act which has been newly introduc- 
ed by Act XX of 1929. A mere unsecured creditor is not a person “interested 
in the property sold.” But after the subsequent encumbrances are satisfied, he 
can proceed against the balance, if any, payable to the mortgagor.® 

5. Appeal or Revision.^ No appeal lies against an order passed 
under this rule. A revision also will not lie in a large majority of cases as no 
question of law will probably be involved. If however the order under this rule 
is found prejudicial it might be possible for the parties to take action under S. 151 

Civil P. C} 


R. 14. [New: Act IV of 1882, S. 99] (1) Where a mortgagee 

Suit for sale ne- has obtained a decree for the payment of money in satis- 
xrcssary for bringing faction of a claim arising under the mortgage, he shall 

^ not be entitled to bring the mortgaged property to sale 
otherwise than by instituting a suit for sale in enforcement of the mortga- 
ge, and he may institute such suit notwithstanding anything contamed m 

Order 11, rule 2. 

(2) Nothing in sub-rule (1) shall apply to any territories to which 
the Transfer of Property Act, 1882, has not been extended. 


Synopsis 


1. Transfer of Properly Act, Section 99. 

2. Scope and object of the rule. 

3. Applicability of the rule to the cn- 
forcement of a charge. 

4. Applicability of the rule to the en- 

forcement of security bonds. 

5. “Mortgagee,” meaning of, under this 
rule. 

6. “Decree for the payment of money in 

satisfaction of a claim arising under 
the mortgage.” 

7. Effect of sale in conU-avention of the 

rule. 

8. Position of purchaser at such sale. 


Sec Note 7. 

9. Attachment of the property is not 
prohibited. 

10. Transferee of money decree from 

mortgagee, if bound by the restric- 
tions against the mortgagee.* 

11. “Otherwise than by instituting a 
suit.” 

12. Sale of mortgaged property for claim 
unconnected with the mortgage. 

13. Order 2 Rule 2 of the Code of Civil 

Procedure. 

14. Consent decree. 

15. “Decree.” 


TOPIC INDICATOR 


Applicability only if mortgage is valid and 
enforceable. See Note 6. 

Applicability to Revenue Courts. See Note 2. 
Inapplicability to a mortgage created by the 
decree itself and not existing prior thereto. 

See Note 6. 


Inapplicability to judicial salw 

Transfer of Property Act. Sec Note 2. 


Mortgagee' himself purchasing contrary to 


this rule — Effect. Sec Note 7. 

Purchase in a sale in enforcement of money 
decrees of third person. See Note 12. 

Sale under Public Demands Recovery Act — 

What passes at. See Note 11. 

Sales prior to the Transfer of Property Act 
— What interest passed. Sec Note 7. 

Sub-rule (2). See Note 2. 


3. t(’25) 12 AIR 1925 All 6 (8) (DB) 

4. ('07J 30 Mad 353 (355) (DB). (But he 
was not entitled to maintain a suit for sale 
4 >n the second mortgage. ) 


5 (’94) 18 Bom 684 (687, 688) (DB). 

O. 34 Rule 13 — Note 5. 

1. (’42) 1942 Aj. M. L. J. 51 (52), Kanwal 
Nain Hamir Singh v. Pan Mai Lodha. 
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1. Transfer of Properly Act, Section 99 

99 of the Transfer of Property Act, which ran as follows; 


This rule corresponds to 


99 . Where a mortgagee in execution of a decree for the satisfaction of 
any claim, whether arising under the mortgage or not, attaches the mortgaged 
property, he shall not be entitled to bring such property to sale otherwise 
than by instituting a suit under S. 67, and he may institute such suit not- 
withstanding anything contained in the Code of Civil Procedure, section 43.’^ 

The following difference may be noted, namely, that while S. 99 applied even 
to cases in which the mortgagee had obtained a money decree on a claim uncon- 
T^cted with the mortgage, R. 14 is expressly confined to cases where a money decree 
has been obtained on a claim arising under the mortgage. See Note 12. 


2. Scope and object of the rule. — As has been seen in Note 19 on Rule 
t>, a sale in execution of a decree on a mortgage passes the interests of both the 
mortgagor and the mortgagee, while a sale in execution of a money decree con- 
veys only me interest of the mortgagor, namely the equity of redemption. The 
object of the present rule is to prevent the mortgagee from bringing to sale the 
bare equity of redemption in execution of a money decree which he may obtain in 
respect of a. claim arising under the mortgage.^ Thus, where a mortgagee obtains a sim- 
pie money decree for the interest that has accrued due on the mortgage, or obtains a 
money decree for the mortgage-debt undr S. 68 of the Transfer of Property Act, 
^ cannot attach and sell the mortgaged properties in execution of the said decree 
though he can proceed against the person or other properties of the mortgagor. If 
^ wants to proceed against the mortgaged properties he is hound to bring a suit 

for sale again, and such a suit will not be barred by the provisions of the Civil 
Procedure Code, Order 2, Rule 2. ‘idt 


reason of the rule is the avoidance of several evils which are likely to- 
result if a mortgagee is allowed to bring the mortgaged properties to sale in exe- 
cution of a money decree which he has obtained on a claim arising under the 
mortgage.^ Such a sale would deprive the mortgagor summarily of the right • of 
redemption without giving him any of the facilities which an ordinary suit for 
sale ensures. Being subject to the unascertained claim of the mortgagee, the pro- 
perty would not fetch a fair value at the sale and the mortgagee would be enabled 
to purchase it at an unduly low price. If a stranger purchased it at the sale with- 
out notice of the mortgage he would be subjected to great hardship unless the 
mortgagee could be held to be estopped from asserting his rights under the mort- 
gage against such a purchaser.* 


Apart from the statutory provisions contained in this rule and S. 90 of the 
Trusts Act, there is no general prohibition against a mortgagee purchasing the mort- 
gaged property at a compulsory sale, such as a sale in execution or for atrears of 
revenue. Thus, there is nothing to prevent a puisne mortgagee from purchasing 
the mortgaged property at a sale in execution of a decree on the prior mortgage. 
A purchase by the mortgagee of the mortgaged property at a sale for arrears of 
revenue is similarly not open to any objection where the default in the payment 


Order 34 Rule 14 — Note 2. 

1. (*43) 30 AIR 1943 Pat 282 (283): 22 Pat 
207 (DB). 

2. (Tl) 9 Ind Cas 1034 (1036. 1037) (DB) 
(Cal). 

t (’99) 22 Mad 372 (376) (SB). 

(’05) 32 Cal 296 ( 316): 32 Ind App 23 
(PC). 

t(’02) 26 Bom 88 (104, 105) (SB). 

(’95) 17 All 520 (521) (DB). 

(’25) 12 AIR 1925 Sind 156 (157) (DB). 
(’24) 11 AIR 1924 Pat 20 (22): 2 Pat 787 
(DB). (Mortgage decree ending in compro- 


mise — Rule does not apply. ) 

t<’16) 3 AIR 1916 Pal 252 (253, 254): 2 
Pat L Jour 55 (DB). 

(’92) 2 Mad L Jour 188 (190) (DB). 

3. (’ll) 9 Ind Cas 1034 (1036, 1037) (DB) 
(Cal). 

(’95) 17 All 520 (521, 522) (DB). 

(’36) 23 AIR 1936 All 663 (666) (DB). 
rSec also (’43) 30 AIR 1943 Mad 202 
(204): ILR (1943) Mad 418 (DB). (Rnl© 
14 aims at affording to the mortgagor a 
measure of protection against the mortg^ 
ed property being sold at a disadvantage.)] 
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of the revenue has in no way been due to him.* The rule is retrospective in ef- 
fect being a rule of procedure, and applies to decrees passed even prior to its 
coming into force.® 

The rule is intended for the benefit of the mortgagor® and so it is open to him 
to waive the benefit of the rule. When he has thus waived the benefit of the rule, 
it is not for third parties to object under this rule, to the sale of the properties. 
Thus, where the mortgagor has agreed to the sale of the properties in execution ot 
a money decree obtained by the mortgagee in respect of the mortpge amount, 
another creditor of the mortgagor who has attached the properUes in execution ot 
his own decree cannot object under this rule to the sale of the properties, bee 


also Note 14. 

The rule does not preclude a suit for money in respect of a claim arising un- 
der the mortgage. The rule only precludes the sale of the mortgaged 
execmion of *1 decree obtained in such suit.' It has been held by the Bombay 
High Court that the rule does not apply to a sale held by the revenue auth^ities 
under S 86 of the Bombay Land Revenue C.ode at the instance of the mortgagee. 

The rule does not apply to the Punjab, the Transfer of Property Act not hav- 
ing been extended thereto >« See sub-rule (2). See also the undermentioned ca- 

When S 99 of the Transfer of Property Act was in force it was held that the 

s? -Si “ 

judicial sales held and perfected before the date of the Act. 

The rule prevenU only a sale of the mortgaged prop^ty under a money dec- 
ree in ripect of a claim arising und^ the mortgage. 
tackment of the mortgaged property under such a decree. See Note 9. 


4 (’43 ) 30 AIR 1943 Mad 202 (205): ILR 
(1943) Mad 418 (DB). (Mortgage decree 
for sale of properties A and 
reeling that A should be sold first and then 
if necessary, B— Mortgagee purchasing A 
at revenue sale, for a small amount and 

then seeking to prodeed 
action comes neither under this Rule nor 
under S. 90 of the Trusts Act where he has 
not been responsible for the revenue dc- 

s/ril) 35 Bom 248 (252): 10 Ind Gas 815 

6. ^(’43^ 30 AIR 1943 Pat 282 (283): 22 Pat 

CM) 3?^AiR 1944 Pat 5 (7): 22 Pat 320 

(323) (DB). (The apparent intention ol 
the Ugislaturc is that the mortgagors should 
not be prejudiced in their right of redemp- 
tion otherwise than under a suit for 
der the mortgage so that 
adjudicate upon all rights and liabilities of 

the parties inter 

7 (*37) 41 Cal WN 1133 (1135). __ 

ft Vw) 40 Cal W N 343 (345) (DB). 
fsce oLo (’36) 23 AIR 1936 Rang 47 (48). 
^ (Mortgagee paying revenue a^ land tax in 
I'espect of mortgaged property— He is not 
hound to add such money to principal mort- 
^ge miSey-Suit for such money is compe- 

Q **r42 ) 29 AIR 1942 Bom 278 (279) : ILR 
(1W2) Bom 608 (DB). (Rent note by mort- 
gagor in favour of morlgagee^Renl m ar- 


rears— Mortgagee applying for sale under S. 
86 — Sale of 'equity of redemption — Sale is 
binding on mortgagor and is not affected by 

10 (Tl) 1911 Pun Re No. 15:9 Ind Cas 

549 (551). . T .. 

(’35) 22 AIR 1935 Lah 672 (675): 16 Lah 

(’07) 1907 Pun Re No. 2, page 18. (Principle 
of S. 99. T. P. Act, applied to the Punjab.) 
(’28) 15 AIR 1928 Lah 209 (211). 

(’19) 6 AIR 1919 Lah 439 (439): 1918 Pun 
Re No. 88 (DB). (In view of sub-r. (1) 

even the principle of Rule 14 does not apply 

in the Punjab.) , /.„rx 

[5ee also (’31) 18 AIR 1931 Lah 483 (485): 
13 Lah 143 (DB). (Decree for sale not a 
necessary preliminary to sale of equity of 
redemption.)] ,, w . 

11 (’ll) 5 Sind L R 71 (76. 77): 11 Ind 
Cas 192 (195) (DB). (Prior to extension 
of Transfer of Property Act to Sind in 
1915. Rule 14 did not apply to Sind.) 

(’29) 16 AIR 1929 Pat 439 ( 440) (DB). (Rule 
do«c not apply to Sonthal Parganas as the 
Transfer of Property Act has not been ex- 
tended to those territories.) 

12. (’96) 18 All 325 (327) (DB). 

13. (’87) 10 Mad 129 (130, 131) (DB). 

14 (’96) 19 Mad 382 (384) (DB). 

(’06) 29 Mad 421 (423) (DB). 

(’99 ) 23 Bom 119 (121) (DB). 

(’35 ) 22 AIR 1935 Oudh 183 (187): 10 Luck 

293 (DB). 
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See also the undermentioned case.*® 

By force^of^^f i *? enforcement of a charge. 

plies, however, only’ to a chLg^which’ exist? pr“r 'loathe d° “P' 

not to one which is created for flip. ¥' iF l decree for money and 

decree cannot be said to be obtained in sMisfaction 

mortgage. See Note 6. In ■ such a case therefo^^L tbf d. “’’a ”® ‘‘'® 

execution without any fresh suit for siall K * enforced in 

maintenance by a Hindu wfdo? the 'L'nten?® 

3- ~S t™ pt » 

?? ^213) (DB) 

Co-operaUve Socie- 
ties, directing sale of mortgaged property 
does not militaie against Rule 14 .)*^ ^ ^ 

1 r’doi Id— Note 3. 

* 1 . Mad 143 (144) Ven 
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(’05) 1 Nag L R 117 (119). 

22 Cal 859 (863) (DB) 

^ 786 (DBl'” ' ■‘3 

(’20) 7 AIR 1920 Pat 521 (522)- 5 P..t t 
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himj Government revenue paid® by 

2 (’46) 33 AIR 1946 Pat 216 (217)- 2?^ 

SAeonWan Pondey v. Asar- 

^631^(06)'^^ ^ 

+ ^24 (524) (DB). 

21 AIR 1934 Bom 241 (242) fDRl 

' iVa? Cal 

i-W)/. (jMoney decree creating charge—Sena- 

rate suit to enforce charge if not ®^nta?n. 

^m'arply’:';'' "■ <*- 

■^<(’^^, 22 air 1935 Nag 129 (130. 131) 

(’34) 21 AIR 1934 Nag 83 (84). (A case of 
inaintenance decree creatine a chAr^f^ ) 

^L^R 325^(nR?^^r“® 

L K 325 (DB). (Compromise decree for 

mone^Charge created on certain proper- 

ti^ Decree can be executed by sale of 

charged properties without suit under S. 67. 

1 . P. Act. ) 

Pat 359 (DB). (Decree creating charge for 

luture maintenance can be passed and exe- 
entedj 

VIS) 5 AIR 1918 Pat 380 (382, 383) (DB). 

Decree hashed on award which created 
Charge on property for maintenance— Dec- 
ree is capable of execution personally.) 
t(’29) 16 AIR 1929 Bom 227 (227) (DB). 

* (’26) 13 AIR 1926 Mad 194 (196, 197) 

(DB). 


r’oJi 5o (^3) (DB). 

( 25) 12 AIR 1925 Mad 1101 (1103) (DB). 

(CrMtion of a charge by the tfecree in a 

money suit does not, convert the suit into a 
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( 28) 15 AIR 1928 Lah 209 (210 2121 
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{UO). (Compromise charging property for 
payment— Subsequent decree on compro- 
raise Charge held to be prior to decree— 
Obiter . ) , j 

('36) 159 Ind Cas 804 (804) (DB) 
(Mad). (Decree for money (feclaring charge 

for unpaid purchase-money— Decree cannot 
be enforced against charged property with- 
out a suit for sale, the charge being prior 
to decree. ) ] 

(’36) 23 AIR 1936 Pat 289 (291, 

, ^3 Pat 545 (DB). (Money decree 

providing for payment in instalments on 

judgment-debtor executing security bond 

hypothecating property— Default— Property 
charged can be sold in execution.)] 

[But see (’97) 2 Cal W N 33 (33, 34). (Ctac 
under S. 99. T. P. Act — Charge created by 
the decree in respfect of certain sum order- 
ed to be paid monthly — Proper course' for 
its enforcement is not simply to make appHr 
ration, but either to spply for an order in 
the nature of a decree for an account and 
sale or else to institute a suit for enforcing 
it.) 

(’95) 22 Cal 859 (863, 864) (DB). (Case de- 
cided under S. 99, T. P. Act, which was not 
clear as Rule 14 on this question.) 

(’95) 22 Cal 903 (908). (Do.)] 

3. (’46) 33 AIR 1946 Pat 216 (217): 223 Ind 
Cas 173. Sheonandan Pandey V. Asatii 
Kuer. " 

(’20) 7 A I R 1920 Pat 636 (639) fDB)., 
*(’22) 9, AIR 1922 Cal 35 (37) (DB). . 

(’16) 3 AIR 1916 Pat 252 (254):' 2 Pat t 
Jour 55 <DB). > . ■ 

t(’18) 5 AIR 1918 Mad 668 (668) (DB). 
(’19) 6 AIR 1919 Mad 894 (895. 896) (DB). 
(’01) 24 Mad 689 (694) (DB). . „ 

• (’92) 19 Cal 139 (146) (FB). ’ ^ 

(’26) 13 AIR 1926 Pat 31 (31, 32);v4 Pa^ 
693 (DB.) 

(’39) 26 AIR 1939 All 579 (580) (DB). 
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4. Applicability of the rule to the enforcement of security bonds. — 

Under S. 145 of the Code, the liability of a surety for a judgment-debtor can be en- 
forced summarily in execution proceedings, in so far as the surety has made him- 
self personally liable. But, suppose, besides making himself personally liable, he 
mortgages some property as security. Can the property be sold in execution without 
a suit for sale? On this question, there is a conflict of decisions. It has been held 
by the High Courts of Allahabad,' Bombay, Madras^ and Patna*' that this rule 
does not apply to such a case as there is no decree for nWney against the surety 
within the meaning of this rule and that therefore the property can be sold with- 
out resort to a suit for sale. But the High Court of Calcutta^ has held that the rule 
applies and is an absolute bar to the sale of the mortgaged property without a 
regular suit for sale. See also the A. I. R. Commentaries on the Code of Civil Pro- 
cedure, 4th (1944) Edn., section 145, Note 8. 

Where the security bond is given to the Court and not to any named person, 
there is no mortgage, the Court not being a juridical person and the proper proce- 
dure to enforce the security is by a summary order for the sale of the property 
covered by the bond, unless the surety pays the amount of security within a speci- 
fied date.* 

Where a money decree is ordered to be paid in instalments on the judgment- 
debtor executing a security bond hypothecating immovable property for the satis- 
faction of the decree and default is committed in the payment of instalments, the 
hypothecated property can be sold in execution of the decree and a fresh suit is 
not necessary. The reason is that the hypothecation being made after the money 
decree such decree is not one in satisfaction of a claim arising under the mortgage. 


(’37) 24 AIR 1937 Pat 654 (655) (DB). 
rSee also (’99) 26 Cal 441 0448). (To 
avoid difficulty in executing decree for main- 
tenance the better course would be to appoint 
a receiver with power to sell in case of de- 
fault by the judgment-debtor )] 

[But see (’95) 22 Cal 903 (908). (Case decid- 
ed under S. 99, Transfer of ProPfrty Act.) 
(’07) 17 Mad L Jour 217 (217) (DB). (Do.)) 

O. 34 Rule 14— Note 4. 

1 . (’95) 17 All 99 (101, 102) (DB). 

• (’80) 2 All 604 ( 610, 612) (FB). 
t(’16)^ 3 AIR 1916 All 57 (59, 60): 38 All 

327 (DB). 

2. (’88) 12 Bom 411 (414) (DB). 

•i (’26) 13 AIR 1926 Bom 279 (279): 50 Bom 

339 (DB). 

3. (’90) 13 Mad 1 (3,4) (DB). 

t (’26) 13 AIR 1926 Mad 194 (196, 197) 

(DB). 

4. (’17) 4 AIR 1917 Pat 596 ( 596): 2 Pat L 

fScT^rn) 4 AIR 1917 Pat 489 (489) (DB).) 
See however (’16) 3 AIR 1916 Pat 61 (62): 
^37 Ind Cas 397 (398, 399) (DB). (Com- 
promise in money suit reference to mortgage 
already executed— Properly cannot be aold 
otherwise than by suit for sale.)) 

5 (’05) 32 Cal 494 (496) (DB). 

(’95) 22 Cal 25 (28) (DB). 

IS Cal 497 ( 502) (DB). 

(•15) 2 AIR 1915 Cal 533 (533): 27 Ind Caa 
365 (366) (DB). (If. however the rights 
under the mortgage are abandoned, the pro- 
perties may be. sold in enforcement of the 

personal liability.) 


f[Dut see (’13) 18 Ind Cas 900 (904) (FB) 
(Cal). (Case under S. 99. T. P. Act — In 
view of its peculiar facts, held S. 99 did 
not apply.) ] 

6. t(’19) 6 AIR 1919 P C 55 (59): 22 Oudh 
Cas 212: 42 All 158: 46 Ind App 228 (PC). 

(’95) 17 All 99 (101) (DB). 

(’03) 30 Cal 1060 (1062, 1063) (DB). 

t(’26) 13 AIR 1926 Cal 889 (891. 892); 54 

Cal 1 (DB). , ^ , 

(’24) 11 AIR 1924 Cal 485 (487): 51 Cal 

150 (DB). 

(’03) 7 Cal W N 914 (916) (DB). 

(’34) 21 AIR 1934 Cal 64 (67): 60 Cal 1298 
(DB). (A security bond ex’^culed by a judg- 
ment-debtor for the purpose of removing an 
attachment before judgment can be enforced 
in the course of ex'ecution.) 

• (’36) 23 AIR 1936 Mad 589 (591). (Secu- 
rity bond can be enforced in execution by 
sale of the properly even if the property is 
subsequently alienated, to the extent of the 
sum secured thereunder.) 

[See (’99) 26 Cal 246 (249) (DB). (Securi- 
ty bond given to Registrar was held to cons- 
tliute mortgage and require the formalities 
of a mortgage).] 

7. (’34) 21 AIR 1934 All 524 (524) (DB). 

• (’36) 23 AIR 1936 Pat 289 (291, 292): 15 
Pat 545 (DB). 

[See also (’40 ) 27 AIR 1940 All 196 (197) 
(DB). (Security bond given for getting 
stay of execution — Property can be sold in 
enforcem'ent of bond without recourse to 
suit for sale. ) 
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5. ‘‘Mortgagee,” meaning of, under this rule.— “Mortgagee” in- 
cludes the holder of a charge. See Note 3. 

6. “Decree for the payment of money in satisfaction of a claim 
arising under the mortgage.” — Section 99 of the Transfer of Property Act ap- 
plied though the claim on which the money decree was obtained was totally uncon^ 
nected with the mortgage. The present rule applies only to cases in which a mo- 
ney decree is obtained on a claim arising under the mortgage.^ For further informa- 
tion on this aspect of the subject. See Note 12. It follows from the language of the 
rule that the mortgage should be one existing prior to the decree and not one created 
by the decree itself.^ The rule also presupposes that the mortgage is valid and en- 
forceable at the time of the passing of the money decree. If the mortgage is inva- 
lid or has become unenforce^Ie tlnough the efflux of time, or any other reason, the 
rule does not apply and is no bar to the sale of the property under the money 
decree.® But a mere statement by the mortgagee that he gives up the mortgage 
right will not put an end to the mortgage so as to make this rule not applicable.* 


O. 34 Rule 14 — Note 6. 

1. t(’44) 31 AIR 1944 Pat 5 (7, 8, 9): 22 

Pat 320 (DB), (Usufructuary mortgage and 
lease back to mortgagor held part of same 
mortgage transaction and property not- liable 
to be sold in execution of decree obtained 
on leas^.) 

t(’16) 3 AIR 1916 Pat 252 (253): 2 Pat L 
Jour 55 (DB). 

2. (’49) 36 AIR 1949 Mad 143 (144), Venkata 
Chalapathi Rao V. Kanchayya. 

(’29) 16 AIR 1929 Pat 439 (440) (DB). 

(’34) 21 AIR 1934 All 524 (524) (DB). (As 
per decree defendant executing security 
bond for due payment by instalments — On 
failure decree-holder applying for sale in 
execution — Rule does not apply.) 

(’34) 21 AIR 1934 Bom 241 (242) (DB). 

(’35) 22 AIR 1935 Nag 129 (130) (DB), 

(Charge created in decree on specified pro- 
perties for payment of decretal amount — 

Decree can be executed and charged property 
can be sold — No separate suit is necessary.) 

(’26) 13 AIR 1926 Mad 194 (196. 197) (DB), 

(’16) 3 AIR 1916 Pat 252 (253): 2 Pat L 
Jour 55 (DB). 

(’22) 9 AIR 1922 Cal 35 (37) (DB). 

(’09) 3 Sind L R 120 (121): 4 Ind Cas 606 
(606) (DB). (Even under S. 99, T. P. Act, 
same was the rule.) 

(’36 ) 23 AIR 1936 Pal 289 (291, 292): 15 

Pat 545 (DB). (Money decree providing 
for payment in instalments on judgment- 
debtor executing security bond hypothecat- 
ing property— Property can be sold in exe- 
cution on default of payment.) 

[See also (’35) 22 AIR 1935 All 179 (180). 
(Judgment-debtor hypothecating his proper- 
ty to decree-holder by security bond — Ap- 
plication for execution of money decree by 
sale of hypothecated property — Objection by 
judgment-debtor that suit on bond should be 
instituted first is not maintainable.) 

3. (’42) 29 AIR 1942 Pat 50 (51): 20 Pal 
751 (DB). (Suit on mortgage of joint fami- 
ly property executed by father — Mortgage 
found invalid to certain extent and simple 
money decree for such amount passed ag- 


ainst father — Decree-holder can attach and 
sell mortgaged property in execution — Rule 
14 is no bar.) 

t(’21) 8 AIR 1921 Mad 477 (478) (DB), 

(’35) 22 AIR 1935 All 507 (508). (Suit on 
mortgage of joint family property executed 
by father — Mortgage found to be invalid to 
certain extent and simple money decree for 
such amount passed against father — Creditor 
can attach and sell mortgaged property in 
execution of simple money decree.) 

(’20) 7 AIR 1920 All 165 (165): 42 All 566 
(DB) (Do.) 

t(’17) 4 AIR 1917 All 470 (472): 39 All 36 
(DB). (Rule applies only to the case of a 
subsisting mortgage and not to the case of 
a dead and defunct mortgage.) 

(’29) 16 AIR 1929 AU 580 (581) (DB). 
(Mortgage declared to be invalid and sim- 
ple money decree passed — Rule does not 
apply.) 

(’21) 8 AIR 1921 All 131 (133): 43 All 677 
(DB). 

(’29) 115 Ind Cas 829 (829) (DB) (Mad.) 
(In this case the principle was applied to a 
case where the mortgagee decree-holder had 
given up his rights under the mortgage.) 

(’20) 7 AIR 1920 Mad 319 (320) (DB). 

(Rule does not apply to mortgage vdii« 
was not brought into operation owing to the 
fact that a prescribed condition precedent 
had not been fulfilled.) , 

(’30) 17 AIR 1930 Mad 138 (141): 53 Mad 
670 (DB). (Suit on mortgage — ^Findingthat 
the mortgagor had no title to the property 
at the time of the mortgage — Money decree 
passed — Judgment-debtor subsequently^ ac- 
quiring interest in the proper^ by 
tance — Held that the decree-holder could 
sell the properly.) 

(’36) 23 AIR 1936 All 8 (9): 1935 All WR 
1216 (1217) (DB). (Suit on basis of mort- 
gage — Court finding that amoimt was not 
barged on property and passing a montey 
decree — Rule does not apply. ) 

4.t(’37) 24 AIR 1937 Mad 501 (502). 

(’35 ) 22 AIR 1935 Rang 132 (133) r 13 Rang 
292 (DB). 
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The rule refers to a simple money suit because it is only in such a case that 
there can be any question of bringing another suit for sale on the mortgage. Thus, 
where a mortgagee sues for sale in respect of a part of the mortgaged property 
and after the sale of such part in execution of the decree in the suit obtains a per- 
sonal decree under 0. 34 R. 6, such a decree can be executed by sale of the ex- 
empted part of the mortgaged property. The reason is that in such a case the suit 
for sale has already been brought and a fresh suit for sale in respect of the ex- 
empted portion would be barred under the Civil Procedure Code, Order 2 Rule 2.^ 

7. Effect of sale in contravention of the rule. — A sale in contraven- 
tion of the rule can be prevented by an objection being taken at any time before the 
sale takes place.* But if it does actually take place, it is not void but is only 
voidable at the instance of the mortgagor or of any other person having an interest 
in the equity of redemption.^ The contrary view held in the undermentioned ca- 
ses* cannot be considered to be good law. The proper remedy to set aside a sale 
held in contravention of the rule is by an application under S, 47 of the Code and 
not by a separate suit.* The application should be made before the confirmation 
of the sale. After the sale has been confirmed, it cannot be set aside unless owing 
to fraud or other reasons the mortgagor was kept in ignorance of the sale pro- 
ceedings prior to the sale.* Where th e sale is held after due notice to the judg- 

(’36) 23 AIR 1936 All 663 (665) (DB). 

[See kowfver (’39) 26 AIR 1939 Oudh 126 
(128) (DB). (In suit upon mortgage of 
ancestral property sons challenging validity 
of mortgage— Mortgaged giving up security 
and obtaining money decree against mort- 
gagor— In execution, mortgagee held entitled 
to bring mortgaged property to sale— 0. 34 
R, 14 held did not apply as mortgage no 
longer subsisted.)] 

5t(’38) 25 AIR 1938 All 341 (341, 342): I 

L R (1938) All 466 (DB). 

O. 34 R. 14 — Note 7. 

1 (’18) 5 AIR 1918 Cal 705 (706): 45 C:al 
530 ( 537): 41 Ind Cas 73 (76) (DB). 

(’06) 8 Bom L R 576 (577) (DB). 

(’05) 2 All L Jour 356 (357) (DB). 

[See also (’07) 4 All L Jour J87 ( 789).] 

2. (’47) 34 AIR 1947 Mad 72 (73), Panckapa- 

32 AIR 1945 Cal 322 (325) 

Sudkamoyee v. Jessore Loan Co. 35 Cat oi 

MR ^1917 Pat 608 ( 609, 610): 2 

Pat L Jour 587 (DB). ^ i 077 

t(’20) 7 AIR 1920 Cal 363 (366): 47 Cal 377 
(FB). (Mortgagor must set aside auction 
sale within time to enforce his right of re- 
demption.) /rvn\ 

• (’05) 8 Oudh Cas 327 (337) (DB). 

(*10) 6 Ind Cas 47 (49) (DB) (Cal.) 

(’19) 6 AIR 1919 Cal 1008 (1009) (DB). 

(Follows 6 Ind Cas 47 Cal.) 

(’07 ) 30 Mad 313 (315) (DB). 

(’99 ) 22 Mad 347 ( 348) (DB). 
t(’08) 35 Cal 61 (66) (TO). 

♦ (’05) 32 Cal 296 ( 316) 

(PC) 

Z] 525) (DB). 

tr26)^13 AIR 1926 Lah 490 (491, 492) 

(w's AIR 1921 Bom 285 (287): 45 Bom 174 
(DB). 


32 Ind App 23 


(’16) 3 AIR 1916 Bom 61 (62): 41 Bom 357 
(DB). 

• (’15) 2 AIR 1915 All 70 (72): 37 All 165 
(FB). 

(’12) 14 Ind Cas 780 (781) (DB) (Bom). 

(*26) 97 Ind Cas 256 (256) (All). 

(’35) 22 AIR 1935 Oudh 183 (187): 10 Luck 
293 (DB). (Sale in contravention of S. 99, 
T. P. Act, is only voidable.) 

[See (’07) 30 Mad 362 (365) (DB).l 

3. (’89) 12 Mad 325 (328) (DB). 

{'99) 22 Mad 241 (245) (DB). 

(*91) 14 Mad 74 (75, 76) (DB). 

(’93j‘ 16 Mad 436 (437) (DB), 

(’06) 33 Cal 113 (115) (DB). 

(•06) 33 Cal 283 (286) (DB). 

(’03) 30 Cal 463 (465, 466) (DB). 

(’99) 26 Cal 164 (166) (DB). 

4. (’07) 9 Bom L R 462 (464, 466) (DB). 

(’06 ) 30 Mad 313 (315) (DB). (Though the 

property may have been brought by a stran- 
ger.) 

(’99) 22 Mad 347 (349) (DB). 

• (’08) 35 Cal 61 (66. 80) (FB). 

(’06) 28 All 681 (682) (DB). 

t(’26) 13 AIR 1926 Uh 490 (492) (DB). 

(’21) 8 AIR 1921 Bom 285 (288): 45 Bom 
174 (DB). 

(’12) 14 Ind Cas 780 (781) (DB) (Bom). 

t(’05) 8 Oudh Cas 327 (337) (DB). 

(’47 ) 34 AIR 1947 Mad 72 (73), Panckapa- 
gesa V. Rajamani. (Violation of 0. 34 R 14 
confers on person affected only a right to 
have the sale set asid^e either by way of 
application or by way of suit if such a suit 
is maintainable — Application or suit should 
be filed within time provided by law, — Suit 
brought more than 1 year after confirma- 
tion of sale held barred under Art 12, Lim. 
Act.) 

5 (’08) 35 Cal 61 (80) (FB). 

t(’16) 3 AIR 1916 Lab 196 (198): 1916 Pun 
Re No. 18: 33 Ind Cas 802 ( 804) (DB). 
(Mortgagor was party to execution proceed- 
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merit-debtor he cannot subsequently question its validity.® 

Once the sale is confirmed, the purchaser gets a good title to the properly 
and is not liable to be redeemed subsequently by the mortgagor.'^ The fact that 
the mortgagee himself has purchased the property with the leave of the Court 
makes no difference.® In the undermentioned cases,® however, it was held that if 
the mortgagee himself is the purchaser, the mortgagor’s right of redemption is not 
affected. It is submitted that the latter view is not correct for two reasons — 

(1) Section 60 of the Transfer of Property Act recognizes the possibility of 
the extinguishment of the equity of redemption by its becoming vested 
in the mortgagee, and, 

(2) a decree-holder who buys with the leave of the Court is in the same po- 
sition as any other purchaser. 

Section 47 and 0. 21 R. 92, Civil Procedure Code, do not apply to persons 
who are not parties to the sale proceedings and therefore such persons can object to 
the sale by a separate suit even subsequent to its confirmation.*® ,.r, 

A sale of the mortgaged property in execution of a money decree is sub- 
ject to the encumbrances covering the property at the time inasmuch as only the 
mortgagor’s interest passes at such a sale.** (Compare the undermentioned ca- 
ses, *2 decided prior to the Transfer of Property Act, in which it was held that the 
mortgagee’s interest also passed at such a sale.) 

But a mortgagee decree-holder who, while bringing the mortgaged property 
to sale under a money decree, fails to disclose his mortgage, is • stopped from as- 
serting his rights under the mortgage against an innocent auction-purchaser.** 

An application for sale made in contravention of R. 14 is not one in accordance 
with law within the meaning of Art. 182 of the Limitation Act. See the A. I. R. 
Commentaries on the Limitation Act, 2nd (1942) Edn., Art. 182, Note 52. ‘ 

8. Position of purchaser at such sale. — See Note 7. 

* 

9. Attachment of the property is not prohibited.^— The rule prohibits 
only the sale of the mortgaged property under a money decree for the mortgage-debt. 


ings relating to a money-decree — Equity of 
redemption sold — Mortgagor raised no objec- 
tion — Held, good title passed to purchaser.) 
t(’15) 2 AIR 1915 All 70 (72); 37 All 165 
(FB). 

(’04) 1 All L Jour 360 (363) (DB). 

(’05) 2 All L Jour 123 (124, 125) (DB). 

(’08) 30 All 146 (149) (DB). 
iSee also (*09) 4 Ind Cas 1096 (1096, 

1097) (DB) (Mad).] 

6. (1900) 10 Mad L Jour 110 (111) (DB). 

7. (’07) 30 Mad 313 (315) (DB). 

(’96) 18 AU 325 ( 327, 328) (DB). 

(’27) 14 AIR 1927 Mad 1135 (1135), 

t(’17) 4 AIR 1917 Mad 592 (594) (DB). 

t(’15) 2 AIR 1915 All 70 (72): 37 All 165 

(FB). 

[.See however (*14) 1 AIR 1914 All 343 
(346): 36 All 516 (DB).] 
a. (’16) 3 AIR 1916 Lah 196 (198): 1916 

Pun Re No. 18 (DB). 

(’23) 10 AIR 1923 Cal 121 (129) (DB). 
t(’26) 13 AIR 1926 Lah 490 (491, 492) 

(DB). 

(’07) 30 Mad 362 (366) (DB). 

(’08) 1908 All W N 48 (48) (DB). (Pur- 
chase by assignee of mortgagee.) 


* (’89) 16 Cal 682 (692): 16 Ind App 


107 


(PC). J •• s 

(’92) 19 Cal 4 (7) (DB). 
t(’36) 23 AIR 1936 Bom 177 (181) (DB). 1 

9. (’09) 3 Sind L R 17 (30): 1 Ind Cm 
952 (953) (DB). (This case was decided 
before thSj provisions of T, P. Act were ap- 
plied to Sind.) 

(’10) 6 Ind Cas 47 (49, 50) (DB) (Cal). 
(’99) 22 Mad 347 (349) (DB). 

(’98) 22 Bom 624 (629) (DB). ' 

(’14) 1 AIR 1914 All 343 ( 346): 36 All 516 
(DB). (• 

(’70) 5 Beng L R 450 (459. 460)...(C:ase bto- 
fore the Transfer of Property Art.) f‘’i 

10. (’99) 22 Mad 372 (376. 377) (SB).^ 

(’07) 4 All L Jour 787 (789). ‘- •'' 

11. (’01) 14CPLR17 (20).'* ; 

> .T fli 


(’80) 4Mad 1 (38, 39) (FB). M ‘ > rr S 
t(’7S) 1 All 240 (242, 243) (FB). " ‘T" 


12. (’80) 4 Bom 57 (63) (DB). . , .. [I 
(’81) 7 Cal 677 (680, 681) (DB).‘ / 

(’76) 1 Cal 337 (353) (DB). 

(’75) 23 Suth W R 187 <190.^ 192) [OT). 
[See also (’78) .2 Mad 108 


13. See 0. 21 R. 66 Note 11. 
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The rule does not preclude the mese attachment of the property in execution of such 
a decree.^ 

10. Transferee of money decree from mortgagee, if bound by the 
restrictions against the mortgagee. — Under S. 49 of the Code a transferee of a 
decree in respect of a claim arising under the mortgage holds it subject to the equi- 
ties which the judgment-debtor might have enforced against the decree-holder. 
Hence, the transferee of a money decree obtained by the mortgagee in respect of 
such a claim is bound by the restrictions imposed by this rule against the mort- 
gagee.^ The transferee of a money decree, not in respect of the mortgage, obtain- 
ed by the mortgagee against his mortgagor, is not barred under this rule, from 
selling the judgment-debtor’s equity of redemption. See Note 11. 


11. ‘‘Otherwise than by instituting a suit.” — As has been seen in 
Note 2, the effect of this rule is that where a mortgagee has obtained a simple mo- 
ney decree on his mortgage, he cannot bring the mortgaged property to sale in exe- 
cution of such decree but must file a separate suit for sale in enforcement of the 
mortgage and such a suit would not be barred despite the provisions of the Civil 
Procedure, Code, O. 2 R. 2.* A decree in a suit on the mortgage bond, which does 
not provide for the sale of the mortgaged property, is only a simple money decree 
though it may declare the existence, of a lien on the property covered by (he bond.^ 
On the other hand, a decree on a mortgage bond which, though not drawn up in 
the form prescribed for a decree for sale, yet provides for the sale of the property 
in case of default by the mortgagor, is not a simple money decree and Rule 14 is 
no bar to the sale of the mortgaged property in execution thereof 


O. 34 R. 14 — Note 9. 

lt(’13) 18 Ind Cas 201 (202) (DB) (Oudh). 

(’07) 31 Bom 462 (463) (DB). 

t(’95) 22 Cal 813 (817) (DB). 

(’98) 25 Cal 262 (269, 270) (SB). 

(’08) 31 Mad 33 (35) (DB). 

(06) 8 Bom L R 576 (577). 

(’08) 32 Bom 205 (207) (DB). 

O. 34 R. 14 — Note 10. 

1. (’01) 14 C P L R 35 (36). 

(’20) 7 AIR 1920 Bom 202 (203): 44 Bom 

366 . 

t(’07) 31 Bom 462 (463, 464) (DB). 

(’08) 11 Oudh Cas 231 (233, 234) (DB). 

(’08) 31 Mad 33 (34) (DB). 

[See (’95) 22 Cal 813 (816) (DB).] 

O. 34 R. 14 — Note 11. 

1. (’40) 27 AIR 1940 Pat 283 (285, 286) 

(’31)^18 AIR 1931 All 65 (68): 52 All 964 

t(’S^^22 AIR 1935 Lah 672 (675); 16 Lah 
640 (FB). 

(*97) 1 Cal W N 80 (81) (DB). (Landlord 
taking a mortgage of the tenant’s holding 
as security for the rent— He cannot bring 
the holding to sale otherwise than by a suit 
for sale.) 

(’04) 26 All 223 (224) (DB). 

(’20) 7 AIR 193) Bom 56 (57): 44 Bom 981 

(’^^10 Mad 129 (130. 131) (DB). (Decree 
for arrears of interest— Mortgaged proj/erty 
cannot be sold without suit for sale.* 

(•98) 2 Cal WN 320 ( 321). 

(•02) 29 Cal 537 ( 542) <DB). (5cm6fJ-At- 
taehment and sale under Ac Public 

Demands Recovery Act, ID of 1913, do not 
eoafer on tbe pnreliaaer the moitfagee inte- 


rest of the Government— Such interest can 
pass only to a purchaser of sale under a 
decree under S. 67 of the T. P. Act.) 

(’35) 22 AIR 1935 Rang 132 (133): 13 Rang 
292 (DB). 

(’36) 23 AIR 1936 All 663 (665) (DB). 

(Mortgagee giving up mortgage security and 
obtaining a money decree — Mortgaged pro- 
perty cannot be sold in execution as the 
mortgage is not extinguished.) 

(’37) 24 AIR 1937 Mad 501 (502). 

Also see Nofe 13. 

2. (’17) 4 AIR 1917 Cal 82 (84) (DB). 

(’05) 28 All 58 (59, 60). 

(’18) 5 AIR 1918 Cal 705 (706. 707): 45 Cal 
530 (DB). 

(’09) 3 Ind Cas 537 (538) (DB) (All). 

3. (’97 ) 20 Mad 78 (79) (DB). 

(’04) 31 Cal 922 (927) (DB). 

t('98) 25 Cal 580 (583) (DB). 

(’99) 26 Cal 166 (170, 171) (DB). 

(’86) 12 Cal 436 (437) (DB). 

(’02 ) 24 All 549 (552) (DB). 

t(’24) 11 AIR 1924 Pat 20 (22): 2 Pat 787 
(DB). 

(’24) 11 AIR 1924 Cal 645 ( 646) (DB). 

(’48 ) 35 AIR 1948 Pat 192 (194) (DB). 

Shyamsundar Kuer v. Mathura Prasad. 
(TX^ere the effective portion of a decree Is 
as follows; “It is hereby ordered and dec- 
r'eed that the mortgaged property in the 
aforesaid preliminary decree mentioned or 
a sufficient part thereof be sold,” this is 
not a decree for the payment of money 
within the meaning of R. 14 of 0. 34 but 
is in terms a decree for sale under 0. 34, 
R 5 (3) ) 

[See (’09) 3 Ind Caa 999 (1000) (Cal)\J 
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The rule applies also to usufructuary mortgages. When the mortgagee has 
obtained a money decree for the mortgage amount in such a case, he cannot bring 
the mortgaged property to sale in execution of the decree. He must bring a suit 
for sale for that purpose. He can bring such a suit though, if he had not obtained 
a money decree for the mortgage amount, he could not have done so, on account 
of the mortgage being a usufructuary one.* 

Where a mortgagee has given up all his rights under the mortgage, the rule 
is no bar to the sale of the mortgaged property in execution of a money decree for 
the mortgage debt.® See Note 6. 

It has been held by the Calcutta High Court® that the rule does not apply 
to a suit for contribution, brought by a co-mortgagor who has redeemed the entire 
mortgage and claims a charge on the shares of the other cosharers for the propor* 
tionate amounts due by them. The reason given is that such a suit is not a mere 
suit for money but a development of the suit on the mortgage. 

Under the Civil Procedure Code, O. 33 R. 13 and S. 47, the charge which the 
Government has on the subject-matter of the suit for the court-fee payable in ca- 
ses where the plaintiff has been allowed to sue as a pauper is enforceable by proceed- 
ings in execution and not by a separate suit.^ 

12. Sale of mortgaged property for claim unconnected with the 
mortgage. — Section 99 of the Transfer of Property Act prohibited a sale of the 
mortgaged property in execution of a money decree obtained by the mortgagee al» 
though the decree was upon a claim unconnected with the mortgage.* The present 
rule applies only if the decree for money is in satisfaction of a claim arising under 
the mortgage and not to a decree on a claim unconnected with the mortgage.^ A 
fortiori there is no bar to the sale of the mortgaged property in execution of a mo- 
ney decree obtained by a third person or to the mortgagee purchasing the property 
at such a sale.® Even S, 99 of the Transfer of Property Act was no bar to such 


4. (’06) 29 Mad 424 (425) (DB). 

t(’31) 18 AIR 1931 All 350 (351) (DB). 
(’07) 30 Mad 408 (409) (DB). 

(’99) 26 Cal 164 (165, 166) (DB). 

5. (’29) 115 Ind Cas 829 (829) (DB) (Mad). 
(’26) 13 AIR 1926 Bom 279 (280); 50 Bom 

339 (DB). 

t(’39) 26 AIR 1939 Oudh 126 (128) (DB). 
(Suit upon mortgage by father — Sons chal- 
• lenging validity of mortgage — Mortgagee 

giving up security and obtaining money 
decree — O. 34 R. 14 does not apply as the 
mortgage no longer subsists.) 

[See also t’31) 18 AIR 1931 AH 350 (351). 
(Real test in such cases is whether the mort- 
gage security existed at the time th'e money 
decree was passed.) 

IBut see (’08) 30 All 146 (148) (DB). (Case 
under the Transfer of Property Act)] 

6. t(’28) 15 AIR 1928 Cal 191 (192) (DB). 

7. (’96) 18 All 419 (421) (DB). 

(’06) 33 Cal 1040 (1046). 

O. 34 R. 14 — ^Note 12. 

1. (’03) 30 C:al 463 (465) (DB). 

(’94) 21 Cal 34 (36, 37) (DB). 
t(’91) 14 Mad 74 (75) (DB). 

(’07) 1907 Pun Re No. 2, page 18 (21, 22.) 
(’05) 32 C:al 296 (316): 32 Ind App 23 (PC). 
(The observations of Privy Council indicate 
that in their opinion the principle of S. 99 
need not be applied to claims unconnected 
with the mortgage.) 

t(’94) 16 All 415 (416, 417) (DB). 


2. (’47) 34 AIR 1947 OudhlSS (135) : 22Lack 
26; 228 Ind C:as 201 (DB), District Board 
■ Fyzabad v. Mt. Ram Kishore, 

(’44) 31 AIR 1944 Pat 5 (9. 11) : 22 Pat 
320 (324) (DB). (The Court must be sa- 
tisfied that the transaction in question was 
a part and parcel of the mortgage transac- 


tion itself.) 

(’13) 7 Sind LRU (16): 20 Ind Cas 523 
(525) (DB). , 

(’15) 2 AIR 1915 Cal 427 (428): 42 Cal 780 
(DB). 

t(’16) 3 AIR 1916 Lah 196 (198): 1916 Pun 
Re No. 18 (DB). 

t('18) 5 AIR 1918 Mad 668 (668) (DB). 

(’23) 10 AIR 1923 Cal 121 (126) (DB). 

(’26) 13 AIR 1926 Mad 194 (196, 197) (DB). 

(’35) 22 AIR 1935 All 179 (180). (Apphca- 
tion for e;cecution of money decree by at- 
tachment and sale — Part of property hy]^ 
thecated to decree-holder under 
bond— Objection by judgment-debtor th®* 
suit on bond should be instituted first I* 
not maintainable.) 

t(’39) 26 AIR 1939 All 579 (5.80) (DB). 

3. (*18) 5 AIR 1918 Cal 475 (476) (DBh 

(Mortgagee is competent to purchase eqwtf 
of redemption brou^t to sale at instanc® 
of stranger decree-holder.) *• » 

t(’19) 6 AIR 1919 Pat 47 (50) (DB). (Dy 
[Sec also (’^9) 26 AIR 1939 Mad 436 (43^ 
437). (Mortgage executed in fattw « 

- Hindu father Promirifiory note in ’favour 
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a sale or purchase.* Similarly, there is no bar to the mortgagee purchasing the 
mortgaged property at a sale for arrears of revenue where he has not been in any 
way responsible for the default in paying the revenue.® 

The following are cases showing what are and w'hat are not “claims arising 
under the mortgage” : 

(1) Where a usufructuary mortgagee grants a lease of the property to the 
mortgagor, a claim for rent accruing under the lease is not a claim aris- 
ing under the mortgage* unless the lease formed part of the mortgage 
transaction.'^ The undermentioned decisions® proceed on the view that 
the claim for rent in such a case would be one arising under the mortgage 
apart from any question of the lease and the mortgage being parts of 
the same transaction 

(2) Where a mortgagee holds two distinct mortgages on two different pro- 
perties of the same mortgagor, he can bring to sale one of the properties 
in execution of a money decree which he has obtained on the mortgage 
of the other property.’’ 

(3) A claim for costs awarded to a usufructuary mortgagee in a suit for pos- 
session against the mortgagor is not a claim arising under the mortgage 


of son for interest due on mortgage-money — 
Suit by son on promissory note — Decree — 
Execution by attachment and sale of mort- 
gaged properties is not barred.) ] 

4. (’04) 7 Oudh Cas 307 (310) (DB). (Pur- 
chase by mortgagee of mortgagor’s right— 
Fair price paid — Held that the purchase ex- 
tinguished mortgagor’s right of redemption.) 

(’01) 24 Mad 96 (111, 113) (DB). (Held 
that mortgagee purchaser obtained an ab- 
solute title such as stranger purchaser would 
have got.) 

(’03) 27 Mad 428 (429) (DB). 

(’12) 15 Ind Cas 589 (592) (DB) (Mad). 

(’05) 7 Bom L R 816 (818). (Transferee of 
money bond from mortgagee was not sub- 
ject to the restrictions imposed by S. 99.) 

(1902) 1902 App Cas 461 (463, 464), Reeve 
V. Lisle. (A mortgagee can purchase equity 
of redemption by agreement subsequent to 
and independent of the original mortgage 


transactions.) ^ 

(’20) 7 AIR 1920 Cal 363 (365); 47 Cal 377 
(FB). (Obiter — Per Sanderson, C. J.) 

(03) 27 Bom 297 ( 300, 301) (DB). (It is 
open to both mortgagor and mortgagee to 
enter into a contract subsequent to mortga- 
ge for the sale of the mortgaged property 
to the mortgagee.) 

[See (’95) 1895 All W N 1 (2).] 

[But see (1900 ) 23 Mad 377 (381, 382, 
383) (DB). (The mortgagee’s liability to 
be redeemed continued after such sale.)] 

5. (’43 ) 30 AIR 1943 Mad 202 (205): ILR 
(1943) Mad 418 (DB). 

6. t(’44) 31 AIR 1944 Pat 5 (7, 8, 9): 22 
(*^V 7^^R^19M Pat 723 (724) (DB). (Mort 

gagee in possession obtaining decree for 
rent against mortgagor-leasee— Equity of re- 
demption could be sold in execution of that 

(’MW^AIR 1920 Cal 363 (366): 47 Cal 377 

(FB). 


(’14) 1 AIR 1914 Cal 910 (912) (DB). 

[See also (’42) 29 AIR 1942 Bom 278 
(279): ILR (1942) Bom 608 (DB). (Rent 
note by mortgagor in favour of the mortga- 
ge'e — Rent in arrears — Mortgagee applying 
under S. 86, Bombay Land Revenue Code — 
Collector ordering sale of mortgagor’s equi- 
ty of redemption — Sale is binding and is 
not affected by R. 14 — R. 14 does not ap- 
ply to sale under S. 86.) ] 

7. (’44) 31 AIR 1944 Pat 5 (9, 11): 22 Pat 
320 (331) (DB). (The question whether the 
two transactions are part and parcel of the 
same transaction is not a question of fact 
but one of law which can be raised in se- 
cond appeal.) 

(’43) 1943 Aj. M. L J 1 (2). Mohammad Sa- 
yed V. Imam AH. AIR 1927 P C 32: 50 
Mad 180 : 54 Ind App 68 (PC), Foil.) 

t(’21) 8 AIR 1921 Bom 285 (287): 45 Bom 
174 (DB). 

(’20) 7 AIR 1920 Bom 202 (203) : 44 Bom 
366. (Rent claim held arising out of mort- 
gage within this rule and mortgaged pro- 
perty could not be sold — Mortgagee cannot 
do so even by assigning decree.) 

(’25) 12 AIR 1925 Mad 127 (128). 

(’27) 14 AIR 1927 Cal 884 ( 885): 55 Cal 
104 (DB). 

(’40) 27 AIR 1940 Mad 59 (60): 1939 Mad 
W N 1145 (1147). (Even if the decree for 
arrears of rent is for a period subsequent 
to the expiry of the lease during which the 
tenant was holding over, it would make no 
difference to the applicability of 0. 34 R. 
14.) 

8. (’43 ) 30 AIR 1943 Pat 282 (283. 284) ; 22 
Pat 207 (DB). (AIR 1920 Pat 723 held to 
haVe lost force after AIR 1927 P C 32: 50 
Mad 180 : 54 Ind App 68 (PC) holding that 
mortgagee is entitled to be paid the rent 
due to him before he can be redeemed.) 

(’36) 23 AIR 1936 All 708 (710). 
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but one arising by virtue of the decree made by the Court in the suit for 
possession.^® 

(4) Subsequent to a usufructuary mortgage of the right to receive certain 
offerings at a temple, the parties agreed between themselves that the 
mortgagor should pay to the mortgagee a certain sum of money annual- 
ly in lieu of the offerings; a decree was then obtained by the mortgagee, 
on the basis of this agreement, for the arrears of the annual payments, 
and it was held that the annual payments formed an essential part of the 
mortgage-money and hence the decree came within the mischief of Rule 


(5) A mortgagee who has obtained a mortgage decree, as well as a money 
decree on an independent claim, can sell the property for the consolidat- 
ed sum and realize from the sale proceeds the amount of the decree he 
has for the morlgage-debt.*^ 

(6) A mortgagee can bring to sale the equity of redemption in execution of 
a simple money decree obtained by him on account of land revenue 
which he has had to pay to save the property.*^ 

(7) Where an accountant in the service of a District Board executes a surety 
bond in favour of the Board and subsequently embezzlements having 
been discovered the Board institutes a suit based on his misconduct for 
the recovery of the money embezzled, the suit cannot bef said to be one 
for payment of money in satisfaction of a claim arising under the bond 
within the meaning of Rule 14.^* 

13. Order 2 Rule 2 of the Code of Civil Procedure. — This rule ex- 
pressly provides that O. 2 R. 2 shall not be a bar to a second suit for sale on a 
mortgage when the mortgagee has merely obtained a money decree on his mort- 
gage, under which he cannot bring the mortgaged property to sale by virtue of 
this rule.* There was a conflict of decisions on this question prior to the Transfer 
of Property Act. See the undermentioned cases.* 


9. (’25) 12 AIR 1925 Bom 239 (240): 49 

Bom 208 (DB). 

[See however (’09) 4 Ind Cas 1126 (1126) 
(DB) (Mad). (Section 99. T. P. Act, ap- 
plies to cases where there is more than one 
mortgage. ) ] 

10. (T3) 35 All 518 (520): 20 I. C. 896 

(898) (DB). 

11. t(’19) 6 AIR 1919. All 435 (438, 439): 41 
All 399 (DB). 

12. (’10) 6 Nag L R 20 (26); 5 Ind Cas 701 
(704, 705). 

(*09) 31 All 114 (115): 1 Ind Cas 162 (163) 
(DB). 

13. (’35) 22 AIR 1935 Rang 438 (439). 

(’36) 23 AIR 1936 Rang 47 (48). (Mortga- 
gee paying revenue and land tax in resp’ect 
of mortgaged property — He is not bound 
to add such money to principal mortgage- 
money— Suit for such money is competent.) 

14. (’47) 34 AIR 1947 Oudh 135 (136): 22 
Luck 26:228 Ind Cas 201(DB) District Board 
Fyzabad v. Ram Kishore. (Simple money 
decree obtained — No realisation under dec- 
ree — Second suit on surely bond held was 
ban'.id by O. 2, R. 2. ) 

O. 34 R. 14 — ^Note 13. 

1. (’40) 27 AIR 1940 Pat 283 (285) (DB). 
(Same rule appliV» to charges.) 

(*04) 7 Oudh Cas 314 (317) (DB). _ 

(’34) 21 AIR 1934 Cal 73 (76): 60 CaX 1197 


Mad 

264 

AU 


(DB). 

(’90) 3CPLR 170 (171, 172). 

(’21) 8 AIR 1921 Mad 183 (191): 44 
301 (DB). 

(’14) 1 AIR 1914 All 98 (98): 36 AU 
(DB). 

(’30) 17 AIR 1930 AU 286 (287): 51 
974 (DB). , 

(’21) 63 Ind Cas 303 ( 307, 308) (DB) (Pat).. 
(Suit on the personal coveenant on 
mortgage — Subsequent suit on the security 

itself not barred. ) , 

(’37) 24 AIR 1937 Mad 501 (502). (Suit on 
mortgage — ^Mortgagee stating in plaint mat 
he has given up his mortgage right ,an d^ tf 
suing on mortgage as simple mon^ bond 
Subsequent suit for sale is not barred m 
the statement in plaint cannot 'exluigu»“ 

the mortgage.) / 

iSfie (’28) 15 AIR 1928 Lah 269 

(DB).) 

\I80 see Note 11. _ ei 

[But sec (’33) 20 A I R 1933 Bom 51 

(54, 55); 57 Bom 346 (DB).^ ? 

moveables — Personal deciVse alone , • 

2 R- 2 bars subsequent suit to Vauorce 
charge since (^rder 34 appliM only 
movablee— But plcM and ri^ts m delenoe 

are not barred.)] . j 

8. (’81) 3 AU 297 (302, 3()3). (Second vat 

also was not barred by rfis fuMcata.) 


(270) 
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Even after the execution of the decree for money has become time-barred, the 
mortgagee can sue for sale under this rule.^ 

If, however^ the prior decree was a decree proyiding for sale of the mortgag- 
ed property though not strictly drawn up in the form prescribed for a decree for 
sale, this rule does not apply and a second suit for sale is barred by res judicata.* 
See Note 11. Similarly, if the mortgagee sues for sale but is content to take only 
a simple money decree he cannot subsequently sue again for sale. Such a suit will 
also be barred by res judicata. The exemption in this rule is only from the Civil 
Procedure Code, 0. 2 R. 2 and not from section 11.® 

Further, this rule relieves the mortgagee only from the restrictions imposed 
by the Civil Procedure Code, O. 2 R. 2 on the splitting of remedies. The restric- 
tion as to splitting of claims is not affected by it.® Thus, a suit for interest alone 
brought at a time when the principal also had become due is a bar to a subsequent 
suit for the principal.^ 

14. Consent decree.— This rule does not apply to cases in which a decree 
for money is passed against the mortgagor by consent. The reason is that the be- 
nefit under the rule is intended only for the mortgagor, and so he can waive it by 
consenting to a money decree being passed for the mortgage amount.^ 

15. ‘‘Decree,”— An order directing a surety for a judgment-debtor to pay 
the amount secured is not a decree for the payment of money within the meaning 
of this rule and hence, the rule does not preclude the sale of the property covered 
by the security bond, by proceeding in execution without a suit for sale being fil- 
ed.^ See Note 4. Although a decree providing for the sale of the equity of re- 
demption for arrears of interest due under the mortgage is contrary to the provisions 
of S. 99 of the Transfer of Properly Act, it cannot be objected to in execution.^ See 
Note 7. 


(’81) 7 Cal 78 (81) (DB). 

•(’83) 9 Cal 651 (655) (DB). 

(’80) 2 All 838 (839). 

(’81) 7 Cal 714 (716) (FB). (3 Cal 363 

overruled.) 

3. (’87) 9 All 23 (25. 26) (DB). 

4. (’97) 24 Cal 473 (487. 488) (DB). 

(’22) 9 A I R 1922 Bom 237 (237): 46 Bom 

848 (DB). ^ 

5. t(’33) 20 AIR 1933 Rang 158 (159, 160). 
(Plaintiff can have the same properties at- 
tached and sold in 'execution — This rule is 
no bar as there is no existing mortgage on 
account of the fact that the relief as to sale 
is refused in the first suit.) 

(’09) 31 All 19 (20) (DB). 

(’06) 33 Cal 849 (852) (DB). 
iSee also (*36) 23 AIR 1936 All 8 (9). 
(Mortgagee suin^ for sale or foreclosure — 
(iurl holding that the money claimed was 
not charged on the properly and passing 
simple money decree— Decree can he exe- 
cuted against the mortgaged property as 
fresh suit for sale on mortgage would be 
barred by res judicata.)'] 

6. (’01) 25 Bom 161 (167, 168) (DB). 

7. (*09) 2 Ind Cas 265 (266) '(DB) (Cal). 
(See (’30) 17 AIR 1930 Lah 148 (149) 
(DB). (Interest alone can be claimed where 
the principal has not become due. ) ] 


O. 34 R. 14 — Note 14. 

1. (’25) 12 AIR 1925 Sind 156 (157) (DB). 
(Compromise provided for sale of prop'erty 
in execution.) 

(’10) 32 All 377 (380): 5 Ind Cas 419 (420) 
(DB). 

(’35) 22 AIR 1935 Nag 129 (130) (DB). 
(’04) 31 Cal 922 (927) (DB). 

(’24) 11 AIR 1924 Cal 645 ( 646) (DB). 
t(’22) 9 AIR 1922 Cal .35 (38) (DB). 

(’ll) 9 Ind Cas 939 (939) (DB) (Mad.) 
[5ee also (’37) 41 Cal W N 11.33 (1135). 
(In this case, not only was there a consent 
decree for money but the parties had also 
subsequently agreed that on default in pay- 
ment of the decretal amount the mortgag- 
ed properties should be sold — It was held 
that another decree-holder who had attached 
the prop'erties could not objert to the sale.)} 
[But see (’32) 19 AIR 1932 All 439 (440) r 
54 All 763 (DB). (Suit on pro-note — Com- 
promise decree charging properties specified! 
— Compromise silent as to mode of enforce- 
ment — Held, this rule applied.)} 

O, 34 R. 14 Note— 15. 

1. (’17) 4 AIR 1917 Pal 489 (489) (DB). 
(’17) 4 AIR 1917 Pat 596 (596): 2 Pat L 

Jour 197 (DB). (Property pledged by sure- 
ty. can be sold in execution.) 

2. (*04) 31 Cal 922 (927) (DB). 

(’45 ) 32 AIR 1945 Cal 322 (324, 325) 0)3), 


8 T.P. 13ft 
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aR. 15. [New.] AU the provisions contained in this Order 
Mortgages by the which apply to a simple mortgage shall, so far as may be^ 
deposit of title* apply to a mortgage by deposit of title-deeds within the 
ee s an c arges, meaning of section 58, and to a charge within the mean- 
ing of section 100 of the Transfer of Property Act, 1882. 


[C/. S. 96 of Act IV of 1882.] 

a. Substituted by the Transfer of Property (Amendment) Supplementary Act (XXI of 
1929), Section 7, for the original Rule 15. ,jg 

Provincial Amendment 


OUDH 

Read the present Rule 15 as Rule 15 (1) and add as sub-rule (2), the foUovdng: 

“(2) Where a decree orders payment of money and charges it on immovable property 
on default of payment, the amount can be realized by sale of that property in execution 
of that very decree.” 

1. Amendments after 1908. — The rule has been substituted for the old 
R. 15 by the Transfer of Property (Amendment) Supplementary Act, XXI of 1929. 

The main changes effected in the rule are — 

(1) The words “which apply to a simple mortgage” have been substituted 
for the words “as to the sale or redemption of the mortgaged property.” 

(2) The words “mortgage by deposit of title-deeds within the meaning of 
S. 58” are new’. 


2. Scope of the rule. — By force of this O. 34 R. 6 applies also to 
suits to enforce charges.^ Similarly, under Rule 14, if the charge-holder first sues 
and obtains a money decree for a claim arising under the charge, a second suit for 
sale in enforcement of the charge will not be barred by the Civil Procedure Code, 0. 
2 R. 2? The rule makes the provisions of the Code apply only so far as may fee. 
Hence, where a charge is declared by a decree, which in its terms is final and itself 
provides for the sale of the properties in case, of default, no fresh final decree is ne- 
cessary.^ In the undermentioned case^* where the decretal amount was declared to 
be a charge on certain properties but no decree either preliminary or final was passOT 
for sale of the charged properties it was held that the decree operated only 
as a money decree together with a declaration of charge upon the properties and 
the sale of the properties in execution of the decree was therefore in contravention 

of this rule. 

The effect of a decree on a charge is the same as that of a decree on a mort- 
gage.^ 

3. Charge. — See the Commentaries on the Transfer of Property 
Act, Section 100, Note 15. 



Creation of charge by operation of law. 


, ibid. Section 100, 


Note 11. 


O. 34 R. 15 — Note 2. 

1. (’42) 29^ AIR 1942 Sind 83 (85): ILR 
(1942) Kar 168. 

(•30) 17 AIR 1930 Oudh 10 (11) (DB). 
(’05) 2 All L Jour 379 ( 385) (DB). 
t(’32) 19 AIR 1932 Cal 775 (780, 781): 59 
Cal 1314 (DB). 

[See also (’35) 22 AIR 1935 Nag 129 (131) 
(DB). (Charge created in decree over pro- 
perties for payment of decretal amount — 
Decree-holder should 'exhaust remedy ag- 
ainst charged property before proceeding 
against other property.)] 

2. (’49) 36 AIR 1949 Mad 143 (144). Venkata 


; .• ;•> 

Chalapathi Rao v. Kanchayya. 

(’40) 27 A I R 1940 Pat 283 (285) (DB). 
5. (’30) 17 AIR 1930 Nag 17 (19). 

[See aUo^ (’45 ) 32 AIR 1945 Cal 322 (3^ 
325) (DB). Sudkamoyee v. lessors Lorn 

Co. (Court passing 6nal decree for wc 
all at once — ^Decree though irregular not a 

32 AIR 1925 Cal. 322 (324, 32^ 
(DB). Sudhamayee v. Jessore Loan Co. 
sale was not however, void altogether 

that account.) tt» 

4. (’37) 24 AIR 1937 Cal 129 (138); 

(1937) 1 C:al203 (DB). , -.:,a idi. 
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5. Creation of charge hy act of parties. — See, ibid. Section 100^ 
Notes 5 and 7. 

6. Charge under Rent Acts. — See, ibid. Section 100, Note 12. 

7. Priority as between rent decree and mortgage decree. — See, 
ibid. Notes on S. 73 and Note 6 on Section 101. 

8. Invalid mortgage, if creates a charge. — See, ibid. Section 100, 
Note 14. 

9. Right of maintenance.*— See, ibid. Section 100, Note 30. 

10. Claim for dower.— See, ibid. Section 100, Note 31. 

10a. Charge created by decree.— This rule applies only to a charge 
within the meaning of S. 100 of the Transfer of Property Act. As has been seen 
in the Commentaries on the Transfer of Property Act, S. 100, Note 28 there is a 
conflict of opinions as to whether a charge created by a decree is one within the 
meaning of S. 100. 

Where a decree orders the payment of money and also creates a charge on 
certain properties, the effect is not to negative the right of the decree-holder to 
proceed against the other properties of the judgment-debtor unless such a right is 
expressly or by necessary implication excluded by the terms of the decree.^ Such 
a decree itself amounts to a personal decree and no fresh personal decree is neces- 
sary in such a case.^ Further according to the undermentioned decisions,* it 
is not necessary that the decree-holder should proceed in the first instance only 
against the properties which have been specifically charged. But the contrary 
view was taken in the cases noted below* in which it was held that the decree-hol- 
der could not proceed against the other properties unless he had first exhausted 
his remedies against the properties charged. It will be noticed that such a decree 
is not an ordinary decree for sale under Rules 4 and 5 of this Order and the provi- 
sions of Rule 6 cannot, therefore, apply to such a case.* The question of the liabi- 
lity of other properties and the manner of proceeding against them is, therefore, one 
of construction of the decree in each case.® Where a decree for maintenance is 


O. 34 R. 15 — Note 10a. 

1. (’42) 29 AIR 1942 Sind 83 (84, 85): ILR 
(1942) Kar 168. 

(’41) 28 AIR 1941 Bom 90 ( 92): ILR (1941) 
Bom 299 (FB). (Remarks in AIR 1941 Bom 
71: ILR (1941) Bom 136, disapproved.) 

2 (’41) 28 AIR 1941 Bom 90 (91): ILR 
‘(1941) Bom 299 (FB). (AIR 1920 Bom 

95. overruled.) _ . 

(’32) 19 AIR 1932 Cal 775 (781): 59 Cal 

1314 (DB). , , „ 

3, (’42) 29 AIR 1942 Nag 58 (59): ILR 

(1942) Nag 159. 

(’42) 29 AIR 1942 Sind 83 ( 84, 85) : I L R 

(1942) Kar 168. 

4 (’43 ) 30 AIR 1943 Bom 158 (159): ILR 
(1943) Bom 292. (AIR 1941 Bom. 71: ILR 
(1941) Bom 136, followed and held not 
overruled on this point by AIR 1941 Bom 90: 
ILR (1941) Bom 299 (FB.)) 

•(*41) 28 AIR 1941 Bom 71 (76, 77): ILR 
(1941) Bom 136. 

5. (’42) 29 AIR 1942 Sind 83 (85): I L R 
(1942) Kar 168. 

<4 (*40) 27 AIR 1940 Bom 276 (277): ILR 
(1940) Bom 640. (Decree for possession in 
favour of vendee declsring charge for ven- 


dor’s unpaid price — Decree also providing 
that if priced was not paid within certain 
time vendor was to recover it by sale of 
the charged property — Held that the decree 
could not be construed as a personal dec- 
ree and the vendor was not entitled to en- 
force it by sale of other properties unless he 
obtained a personal decree under Order 34 
Rule 6.) 

(’39) 26 AIR 1939 Bom 206 (207). (Com- 
promise decree for maintenance — Charge 

created on certain immovable property and 
decree providing that in case of default dec- 
ree-holder might proce'ed either against the 
charged property or against other immov- 
able property — Held, she could not proceed 
against moveable property. Distinguishing 
AIR 1933 Mad 33: 56 Mad 343.) 

(’33) 20 AIR 1933 Mad 33 (33): 56 Mad 
343. (Decree providing concurrent remedies 
— Charged properties need not be exhausted 
Brst.) 

(’32) 19 AIR 1932 Cal 775 (781): 59 Cal 
1314 (DB). (Solenamah — ^Decree creating 
charge and incorporating personal liability 
in case of deficiency — Fresh personal decree 
hdd not necessary.) 
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passed charging several properties the Court can regulate the order in which the 
properties should be proceeded against. The Court has the same power in such 
cases as it has got in executing a mortgage decree for sale.^ (See Oi^er 34 Rule 4^ 
Note 10.) 


11. Mortgage by deposit of title deeds. — See the Transfer of Pro» 
perty Act, Ss. 58 and 96. Section 96 of that Act makes the provisions of the Trans- 
fer of Properly Act as to simple mortgages applicable to mortgages by deposit of 
title deeds. Similarly, the present rule makes the provisions of 0. 34, which are 
applicable to simple mortgages, applicable also to mortgages by deposit of title 
deeds. 

12. Charges enforceable by sale.— As the remedy of a simple mortgagee 
is only to sue for sale of the mortgaged property, so the charge-holder’s remedy is 
also to sue for sale. But if the sale proceeds of the property charged are not suffi- 
cient to satisfy the charge and if the balance is legally recoverable from the deb- 
tor’s other properties or from him personally, then a personal decree may be ob- 
tained under R. 6. See Note 2. The general principle that at a sale under a mort- 
gage decree, the auction-purchaser takes the security free of the mortgage does not. 
apply in the case of a recurring charge. In such a case even though the charged 
property may be sold in execution of a decree for arrears already accrued, the lia- 
bility in respect of future payments will ordinarily remain after the sale and thfr 
property in the hands of the auction-purchaser will be subject to the charge in res- 
pect of such payments.* 

13. Charge on the surplus sale proceeds of sale for arrears of re- 

venue or rent.— See Notes on S. 73 in the Commentaries on the Transfer of Pro- 
perty Act. ^ 

7. (’44) 31 AIR 1944 Nag 25 (27): I L R O. 34 R. 15 — Note 12. 

(1944) Nag 230 (DB). 1. (’40 ) 27 AIR 1940 Cal 60 ( 62). 18* 
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SCHEDULE I— APPENDIX D. 
DECREES 

^NOTE: — The Forms mentioned in the Rules 
of 0. 34 only are given here.] 

«No. 3. 

PRELIMINARY DECREE FOR FORE- 
CLOSURE. 

(Order XXXIV, rule 2. — Where accounts ar'e 

directed to be taken.) 

(Title.) 

This suit coming on this day, 

«tc. ; It is hereby ordered and decreed that it 
be referred to as the Commis- 

sioner to take the accounts following: — 

(i) an account of what is due on this 

date to the plaintiff for principal 
and interest on his mortgage men- 
tioned in the plaint (such interest 
to he computed at the rate payable 
on the principal, or where no such 
rate is fixed at six per cent, per 
annum or at such rate as the Court 
deems reasonable) ; 

(ii) an account of th’e income of the 

mortgaged property received up to 
this date by the plaintiff or by any 
other person by the order or for 
the use of the plaintiff or which 
without the wilful default of the 
plaintiff or such person might have 
been so received; 

(iii) an account of all sums of money 

properly incurred by the plaintiff 
up to this date for costs, charges 
and expenses (other than the costs 
of the suit) in rtspecl of the mort- 
gage-security, together with inte- 
rest thereon (such interest to be 
computed at the rate agreed bet- 
ween the patties, or, failing such 
rate, at the same rale as is payable 
on the principal, or, failing both 
such rates, at nine p^er cent, per 
annum) ; 

(iv) an account of any loss or damage 

caused to the mortgaged property 
before this date by any act or omis- 
sion of the plaintiff which is des- 
tructive of, or permanently inju- 
rious to, the property or by his fai- 
lure to p^crform any of the duties 
imposed upon him by any law for 
the lime being in force or by the 
terms of the mortgage-deed. 

2 And it is hereby further ordered and 
.decreed that any amount received under cla^ 
iii) or adjudged due under clause (w) 
•above, together with interest thereon, shall 
first be adjusted against any sums paid by 
the plaintiff under clause (wi) together with 

Forms 3 to 11 were substituted by S. 8 
«nd Schedule of the Transfer of Property 
<Amendment) SupplemenUry Act of 1929 

* (XXI of 1929). 


interest thereon, and the balance, if any, shall 
be added to the mortgage-money or as the case 
may be, be debited in reduction of the am- 
ount due to the plaintiff on account of interest 
on the principal sum adjudged due and there- 
after in reduction or discharge of the princi- 
pal. 

3. And it is hereby further ord’dred that 

the said Commissioner shall present the ac- 
count to this Court with all convenient des- 
patch after making all just allowances on or 
before the day of , and 

that upon such report of the Commissioner 
being received, it shall be confirmed and 
countersigned, subject to such modification as 
may be necessary after consideration of such 
objections as the parties to the suit may make. 

4. And it is hereby further ordered and 
decreed — 

(0 that the defendant do pay into Court 
on or before the day of 

, or any later date up 
to which time for payment may be 
extended by the Court, such sum as 
the Court shall find due, and the 
sum of Rs. for the costs 

of the suit awarded to the plain- 
tiff; 

(i7) that, on such payment and on pay- 
ment thereafter before such date as 
the Court may fix of such amount 
as the Court may adjudge du'e in 
respect of such costs of the suit and 
such costs, charges and expenses as 
may be payable under R, 10, to- 
gether with such subsequent inte- 
rest as may be payable under R.ll 
of 0.34 of the First Schedule to the 
Code of Civil Prodedure, 1908, the 
plaintiff shall bring into Court all 
documents in his possession or po- 
wer relating to the mortgaged pro- 
perty in the plaint mentioned, and 
all such documents shall he deliver- 
ed over to the defendant, or to such 
person as he appoints, and tlie plain- 
tiff shall, if so required, re-convey 
or re-transfer the said properly 
free from the said mortgage and 
clear of and from all incumbrances 
created by the plaintiff or an*/ per- 
son claiming under him or any 
person under whom he claims and 
free from all liability whatsoever 
arising from the mortgage or Ibis 
suit and shall, if so required, deli- 
ver up to the defendant quiet and 
peaceable possession of the said 
property. 

5. And it is hereby further ordered and 
decreed that, in default of payment as afore- 
said, the plaintiff shall be at liberty to apply 
to the Court for a final decree that the defen- 
dant shall thenceforth stand absolutely de- 
barred and foreclosed of and from all right 
to redeem tb^e mortgaged property described 
in the Schedule annex^ hereto and shall, if 
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so required, deliver up to the plaintiff quiet 
and peaceable possession of the said property; 
and that the parties shall be at liberty to ap- 
ply to the Court from time to time as they 
may have occasion, and on such application 
or otherwise the Court may give such direc- 
tions as it thinks 6t. 

SCHEDULE. 

Description of the mortgaged property. 


No. 3A. 

PRELIMINARY DECREE FOR FORE- 
CLOSURE. 

(0. 34, R. 2 — Where the Court declares the 

amount due.) 

{TitU.) 

This suit coming on this day, 

etc. ; It is hereby declared that the amount 
due to th'e plaintiff on his mortgage mention- 
ed in the plaint calculated up to this 

day of is the sura 

of Rs. for principal, th'e sum of 

Rs. for interest on the said 

principal, the sum of Rs. for 

costs, charges and expenses (other than the 
costs of the suit) properly incurred by Ae 
plaintiff in respect of the mortgage security, 
together with interest thereon, and the sum of 
Hs. for the costs of this 

suit awarded to the plaintiff, making in all 
the sum of Rs. 

2. And it is hereby ord'ered and decreed 
as follows: — 

(0 that the defendant do pay into Court 
on or before the day of 
or tvey later date up to which time 
" for payment may be extended by 

the Court of the said sum of Rs. 

Hi) that, on such payment and on pay- 
ment thereafter before such date 
as the Court may fix of such am- 
ount as the Court may adjudge due 
in respect of such costs of the suit 
and such costs, charges and 'expen- 
ses as may be payable under R. 10, 
together with such subsequent inte- 
rest as may be payable under R. 11 
of O. 34 of the First Schedule to 
the Code of Civil Procedure, 1908, 
the plaintiff shall bring into Court 
■: all documents in his possession or 

power relating to the mortgaged 
property in the plaint mentioned, 
and all such documents shall be 
delivered over to th'e defendant, or 
to such person as he appoints, and 
the plaintiff shall, if so required, re- 
convey or re-transfer the said prop'e^ 
ty free from the said mortgage and 
clear of and from all incumbrances 
created hy the plaintiff or any per- 
son claiming under him or any 
person under whom he claims and 
free from all liability whatsoever 
arising from the mortgage or this 
suit and shall, if so required, deli- 


ver up to the defendant quiet and 
peaceable possession of the said 
property. 

3. And it is hereby further ordered and* 
decreed that, in default of payment as afore- 
said, the plaintiff may apply to the Court for 
a final decree that the defendant shall tbende> 
forth stand absolutely debarred and foreclosed, 
of and from all right to redeem the mortgag- 
ed prop^erty described in the Schedule annex- 
ed hereto and shall if so required, deliver up 
to the plaintiff quiet and peaceable possession, 
of the said property; and that the parties- 
shall be at liberty to apply to the Coim from 
time to lime as they may have occasion, an£ 
on such application or otherwise the Court, 
may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 


No. 4. 

FINAL DECREE FOR FORECLOSURE. 

(O. 34, R. 3.) 
iTitle.) 

Upon reading the preliminary decree pasS" 
ed in this suit on the day of 

and further orders (if any) 
dated the day of , 

and the application of the plaintiff dated the- 

day of . for a. 

final decree and after hearing the partiw ana 
it appearing that the payment directed by the 
said decre'e and orders has not been aaadc by 
the defendant or any person on his behalf or 
any other person entitled to redeem the said 

mortgage: , 

It is heteby ordered and decreed that 
defendant and all persons claiming throu^* 
or under him be and they are hereby abso- 
lutely debarred and foreclosed of and from 
all right of redemption of and in th'e proper- 
ty in the aforesaid preliminary decree men- 
tioned; ♦[and {if the defendant be in posses- 
sion of the said mortgaged property) Uiat the- 
defendant shall deliver to the plaintiff quiet 
and peaceable possession of the said mortgag- 
ed property.) , i j 

2. And it is hereby furth'er declared that 

the whole of the liability whatsoever of tbfr 
defendant up to this day arising from the 
mortgage mentioned in the plaint or f^p™ , 
suit is hereby discharged and extinguished. 


No. 5 

PREU^^NARY DECREE FOR SALE. 
(O. 34 R. 4.— Where accounts are directed to- 

be taken.) ' , 

(iWeJ, , 2 

. J 4l7 

This suit coming on this ‘AOi 
etc.; It is hereby ordered and decreed that 

it be referred to ’'oj 

Commissioner to take the ac^unte 

(£) in account of what is due en 

da te to the plaintiff for pnncipM 

Words not required kd bh'dddlid- 
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and interest on bis mortgage men- | 
tioned in the plaint (such interest 
to be computed at the rate payable I 
on the principal or where no such 
rate is fixed, at six per cent, per 
annum or at such rate as the Court I 
deems reasonable) ; 

(ii) an account of the income of the I 
mortgaged property received up 
to this date by the plaintiff or by j 
awy other p'erson by the order or 1 
for the use of the plaintiff or which I 
without the wilful default of the I 
plaintiff or such person might have 
been so received; 1 

iiii) an account of all sums of money 
properly incurred by th'e plaintiff 1 
up to this date for costs, charges 
and expenses (other than the costs j 
of the suit) in respect of the mort- 
gage-security, together with inte- I 

rest thereon (such interest to be 

computed at the rate agreed bet- 
we'en the parties, or, failing such I 
rate, at the same rate as is payable 
on the principal, or failing both 
such rates, at nine per cent, per 
annum) ; 

(iv) an account of any loss or damage 
caused to the mortgaged property 
before this date by any act or omis- 
sion of the plaintiff which is d^- 
tructive of, or permanently inju- 
rious to, the property or by his fai- 
lure to perform any of the duties 
imposed upon him by any law for 
the time being in force or by the 
terras of the mortgage-deed. 

2. And it is hereby further ordered and 
decreed that any amount received under 
clause Hi) or adjudged due under clause 
(iu) aboVe, together with the interest thereon, 
shall first be adjusted against any sums paid 
by the plaintiff under clause (m). together 
with interest thereon, and the balance, if any, 
shall be added to the mortgage-money or, as 
the case may be, be debited in reduction of 
the amount due to the plaintiff on account 
of interest on the principal sum adjudged due 
and thereafter in reduction or discharge of 
the principal. 

3. And it is hereby further ordered that 
the said Commissioner shall present the ac- 
count to this Court with all convenient des- 
natch after making all just allowances on or 

before the , 

that upon such report of the Commissioner be- 
ing received, it shall be confirmed and coun- 
tersigned, subject to such modification as may 
be necessary after consideration of such ob- 
jections as the parties to the suit may make. 

4. And it is hereby furth'sr ordered and 
decreed — 

(f) that the defendant do pay into 
Court on or before the 
day of ^ . O' "7 

later date up to which lime lor 


paym'ent may be extended by the 
Court, such sum as th'e Court shall 
find due and the sum of Rs, 
for the costs of the suit awarded to 
the plaintiff; 

(ii) that, on such payment and on pay- 
ment thereafter before such date 
as the Court may fix of such am- 
ount as the Court may adjudge due 
in respect of such costs of the suit, 
and such costs, charges and expen- 
ses as may be payable under R. 
10, together with such subsequent 
interest as may be payable under R. 
11 of O. 34 of the First Schedule 
to the Code of Civil Procedure, 
1908, the plaintiff shall bring into 
Court all documents in his posses- 
sion or power relating to the mort- 
gaged property in the plaint men- 
tioned, and all such documents 
shall be delivered over to the 
defendant, or to such person as he 
appoints, and the plaintiff shall, if 
so required, re-convey or re-trans- 
fer the said property free from the 
mortgage and clear of and from all 
encumbrances created by the plain- 
tiff or any person claiming under 
him or any p'erson under whom he 
claims and shall, if so required,, 
deliver up to the defendant quiet 
and peaceable possession of the 
said properly. 

5. And it is hereby further ordered and 
decreed that, in default of payment as afore- 
said, the plaintiff may apply to the Court for 
a final decree for the sale of the mortgaged 
property; and on such application being made 
the mortgaged properly or a sufficient part 
thereof shall be directed to be sold ; 
and for the purposes of such sale the plain- 
tiff shall produce before the Court, or such 
officer as it appoints, all documents in his pos- 
session or power relating to th'e mortgaged 
property. 

6. And it is hereby further ordered and 
decreed that the money realised by such sale 
shall be paid into Court and shall be duly 
applied (after deduction therefrom of the ex- 
penses of the sale) in payment of the amount 
payable to the plaintiff under this deeVee and 
under any further orders that may be passed 
in this suit and in payment of any amount 
which the Court may adjudge due to the plain- 
tiff in respect of such costs of the suit, and 
such costs, charges and expenses as may be 
payable under R. 10, together with such sub- 
sequent interest as may be payable under R. 
11 of O. 34 of the First Schedule to the Code 
of Civil Procedure, 1908, and that the balance, 
if any, shall be paid to the defendant or other 
persons entitled to receive the same. 

7. And it is hereby further ord'ered and 
decreed that, if the money realised by such 
sale shall not be sufficient for payment in fuU 
of the amount payable to the plaintiff as 
afoVesaid, the plaintiff shall be at liberty 
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(where such remedy is open to him under the 
terms of his mortgage and is not barred by 
any law for the time being in force) to ap- 
ply for a personal decre'e against the defen- 
dant for the amount of the balance; and that 
the parties are at liberty to apply to the Court 
from time to time as they may have occasion, 
and on such application or otherwise th'e 
Court may give such directions as it thinks 
fit. 

SCHEDULE. 

Description of the mortgaged property. 


No. 5A. 

PRELIMINARY DECREE FOR SALE. 

(0. 34, R. 4 — When the Court declares the 

amount due.) 

( Title . ) 

This suit coming on this day, 

etc.; It is her'eby declared that the amount 
due to the plaintiff on the mortgage mention- 
ed in the plaint calculated up to this 

day of is the sum of 

Rs. for principal, the sum of 

Rs. • for interest on the 

said principal, the sum of Rs. 
for costs, charges and expenses (other than 
the costs of the suit) properly incurred by the 
plaintiff in respect of the mortgage-security, 
together with interest thereon, and the sum 
of Rs. for th’e costs of the 

suit awarded to the plaintiff, making in all the 
sum of Rs. 


2. And it is hereby ordered and decreed 
as follows:— 

(£) that the defendant do pay into Court 
on or before the day of 

or any later date 
up to which time for payment may 
be extended by the Court, the 
said sum of Rs. ; 

(it) that, on such payment* and on pay- 
ment thereafter before such date as 
the Court may fix of such amount 
as the Court may adjudge due in 
respect of such costs of the suit and 
such costs, charges and expenses as 
may be payable under R. 10, to- 
gether with such subsequent inte- 
rest as may Be payable under R. 
11 of O. 34 of the First Schedule 
to the Code of Civil Procedure, 
1908, the plaintiff shall bring into 
Court all documents in his posses- 
sion or power z'elating to the mort- 
gaged property in the plaint men- 
tioned, and all such documents 
shall be delivered over to the de- 
fendant, or to such person as he 
appoints, and the plaintiff shall, if 
so required, re-convey or re-trans- 
fer the said property free from the 
said mortgage and clear of and 
from all incumbrances created by 
the plaintiff or anf/ person claiming 
under him or any perron under 
whom he claims and shall, if so re- 


quired, deliv'er up to the defendant 
quiet and peaceable possession of 
the said property. 

3. And it is hereby further ordered and 
decreed that, in default of payment as afore- 
said, the plaintiff may apply to the Court for 
a final decree for the sale of the mortgaged 
property; and on such application being made, 
the mortgaged property or a sufficient part 
thereof shall be directed to be sold; and for 
the purposes of such sale the plaintiff shall 
produce before the Court or such officer as it 
appoints all documents in his possession or 
power relating to the mortgaged property. 

4. And it is hereby further ordered and 
decreed that the money realized by such sale 
shall be paid into Court and shall he duly ap- 
plied (after deduction therefrom of the ex- 
penses of the sale) in payment of the amount 
payable to the plaintiff under this decree and 
under any further orders that may be passed 
in this suit and in payment of any amount 
which the Court may adjudge due to the 
plaintiff in respect of such costs of the suit, 
and such costs, charges and 'expenses as may 
be payable under R. 10, together with such 
subsequent interest as may be payable under 
R, 11 of O. 34 of the First Schedule to the 
Cod'e of Civil Procedure, 1908, and that the 
balance, if any, shall be paid to the defendant 
or other persons entitled to receive the same. 

5. And it is hereby further ordered and 
decreed that, if the money realized by su<A 
sale shall not be sufficient for payment in full 
of the amount payable to the plaintiff as 
afoi'esaid, the plaintiff shall be at libe^ 
(where such remedy is open to him under the 
terms of his mortgage and is not barred by 
any law for the time being in force) to apply 
for a personal decre'e against the defendant 
for the amount of the balance; and that the 
parties are at liberty to apply to the Court 
from time to time as they may have occwion, 
and on such application or otherwise th'e Court 
may give such directions as it thinks fit 

SCHEDULE. ' 

Description of the mortgaged property. 

" No. 6. 

FINAL DECREE FOR SALE. (6. 34, R. 

iTitlfi.) ’ 


Upon reading the preliminary decree pass- 
in this suit on the ^ 


ited the 


this suit on the , . 

and furth'er orders (if any) 

day ot 

and the application 

plaintiff dated the 

for a final decree and 
ter hearing the parlies and it appearing ^at 
B payment directed by the <*««« ““ 
ders has not been made by the 
y person on his behalf or any other person 

titled to redeem the mortgage: 

It is hereby ordered and decreed that we 

.rtgaged properly in the 

ry decree mentioned or' a sufficient pw 

ire of be .sold, and that for the purposes ot 
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such sale the plaintiff shall produce before 
the Court or such officer as it appoints all do> 
cuments in his possession or power relating to 
th'e mortgaged property. 

2. And it is hereby further ordered and 
diecreed that the money realised by such sale 
shall be paid into the Court and shall be duly 
applied (after deduction therefrom of the ex- 
penses of the sale) in payment of the amount 
payable to the plaintiff under the aforesaid 
preliminary decree and under any furth'er or- 
ders that may have been passed in this suit 
And in payment of any amount which the 
Court may have adjudged due to the plaintiff 
for such costs of the suit including th'e costs 
of this application and such costs, charges and 
expenses as may be payable under Rule 10, 
together with such subsequent interest as may 
be payable und’er R. 11 of O. 34 of the First 
Schedule to the Code of Civil Procedure, 1908, 
and that the balance, if any, shall be paid to 
the defendant or other persons enlitl'ed to re- 
•ceive the same. 

No. 7. 

PRELIMINARY DECREE FOR REDEMP- 
TION WHERE ON DEFAULT OF PAY- 
MENT BY MORTGAGOR A DECREE 
FOR FORECLOSURE IS PASSED. 

<0. 34, R. 7— Where accounts are directed to 

be taken.) 

(Title.) 

This suit coming on this day, 

etc.; It is her'eby ordered and decreed that it 
be referred to *h® Commis- 

sioner to take the accounts following: — 

(i) an account of what is due on this 
date to the defendant for principal 
and interest on th'e mortgage men- 
tioned in the plaint (such interest 
to be computed at the rate pay- 
able on the principal or where no 
such rate is fixed, at six per tfent. 
per annum at such rate as the Court 
d^ms reasonable): 

<») an account of the income of the 
mortgaged properly receiv*dd up to 
this date by the defendant or by 
any other person by order or for 
the use of the defendant or which, 
without the wilful default of the 
defendant or such person, might 
have been so received ; 

<m) an account of all sums of money pro- 
perly incurred by the defendant up 
to this date for costs, charges and 
expenses (other than the costs of 
the suit) in respect of^ the mort- 
gage-security together with interest 
thei^on (such interest to be com- 
puted at the rate agreed between 
the parties, or, failing such rate, at 
the same rate as is payable on the 
principal, or failing both such 
rates, at nine per cent per annum) ; 

<iV) an account of any loss or damage 
caused to the mortgaged property 


rj,.' 7 


before this date by any act or omis- 
sion of the defendant which is des- 
tructive of, or permanently inju.- 
nous to, the property or by his fai- 
lure to perform any of the duties 
imposed upon him by any law for 
the time being in force or by the 
terms of the mortgage-deed. 

2. It is hereby further ordered and dec- 
feed that any amount received under clause 
(it) or adjudged due under clause (iv) above, 
together with interest thereon, shall be adjusted 
against any sums paid by the defendant under 
clause (Hi) together with interest thereon, 
and the balance, if any, shall be 
added to the mortgage-money or, as 
the case may be, be debited in reduction of 
the amount due to the defendant on account 
of interest on the principal sum adjudged due 
and thereafter in reduction or discharge of 
ihe principal. 

3. And it is hereby further ordered that 

the said Commissioner shall present the ac- 
count to this Court with all convenient des- 
patch after making all just allowances on or 
before the day of and 

that upon such report of the Commissioner 
being received, it shall be confirmed and 
countersigned, subj'ect to such modification as 
may be necessary after consideration of such 
objections as the parties to the suit may 
make. 

4. And it is hereby further ordered and 
<fecreed: 

(i) that the plaintiff do pay into Court 
on or before the day of 

, or any later date up 
to which time for payment may be 
extended by the Court such sum as 
the Court shall find due and the 
sum of Rs. for *1*® 

costs of th'e suit awarded to the de- 
fendant; 

Hi) that, on such payment, and on pay- 
ment thereafter before such date 
as the Court may fix of such am- 
ount as the Court may adjudge due 
in respect of such costs of the 
suit and such costs, charges 
and ^expenses as may be payable 
under R. 10, together with such 
subsequent interest as may be pay- 
able und'er R. 11 of 0. 34 of the 
First Schedule to the Code of Civil 
Procedure, 1908, the defendant shall 
bring into Court all documents in 
his possession or power relating to 
the mortgaged property in the plaint 
mentioned, and all such documents 
shall be delivered over to the plain- 
tiff, or to such person as he ap- 
points, and the defendant shall, if 
so required, rc-convey or re-trans- 
fer the said property free from the 
said motgage and clear of and 
from all incumbrances created by 
the defendant or any person claim- 
I ing under him or any person under 
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whom he claims and free from all 
liability whatsoever arising from 
the mortgage or this suit and shall, 
if so required, deliver up to the 
plaintiff quiet and peaceable pos- 
session of the said property. 

5. And it is hereby further ordered and 
decreed that, in default of paym'ent as afore- 
said, the defendant shall be at liberty to ap- 
ply to the Court for a final decree that the 
plaintiff shall thenceforth stand absolutely de- 
barred and foreclosed of and from all right 
to redeem the mortgaged property described 
in the Schedule annexed thereto and shall, if 
so required, deliver up to the defendant quiet 
and peaceable possession of the said proper- 
ty; and that the parties shall be at liberty to 
apply to the Court from time to time as they 
may have occasion, and on such application 
or otherwise the Court may give such direc- 
tions as it thinks fit. 

SCHEDULE. 

Description oj the mortgaged property. 


No. 7A. 

PRELIMINARY DECREE FOR REDEMP- 
TION WHERE ON DEFAULT OF PAY- 
MENT BY MORTGAGOR A DECREE FOR 

SALE IS PASSED. 

(O. 34, R. 7. — Where accounts are dir’ected to 

be taken.) 

{Title.) 

This suit coming on this day, 

etc.; It is hereby ordered and decreed that il 
be refen'ed to as 

Commissioner to take the accounts following: 

(i) an account of what is due on this 
date to the defendant for principal 
and interest on the mortgage men- 
tioned in ih'e plaint (such interesi 
to be computed at the rate payable 
on the principal or where no such 
rate is fixed, at six per cent, pet 
annum or at such rate as the Court 
de^ms reasonable); 


Hi) an account of the income of the 
mortgaged property received up to 
this date by the defendant or by 
an*/ other person by the order or 
for tbe use of the defendant or 
which without the wilful default of 
the defendant or such person might 
have been so received; 


iiii) an account of all sums of money 
properly incurred by the defendant 
up to this dat’d .for costs, charges 
and expenses (other than the costs 
of the suit) in respect of the mort- 
gage-security together with inetrest 
thereon (such interest to be com- 
puted at the rate agreed between 
the parties, or, failing such rate, at 
the same rate as is payable on the 
principal, or, failing both such 
rates, at nine per cent, per annum) ; 

(iv) an account of any loss or damage 
caused to the mortgaged property 


before this date by any act or omis- 
sion of the defendant which is des- 
tructive of, or permanently inju- 
rious to, the property or by his 
failure to perform any of the du- 
ties imposed upon him by any law 
for the time being in forde or by 
the terms of the mortgage-deed. 

2. And it is hereby further ordered and 
decreed that any amount received under clause 
Hi) or adjudged due under clause (fv) above^ 
together with interest thereon, shall first be 
adjusted against any sums paid by the de- 
fendant under clause (iii) together with inte- 
rest thereon, and the balance, if any, shall be 
added to the mortgage-mon'ey, or, as the case 
may be, be debited in reduction of the am- 
ount due to the defendant on account of in- 
terest on the principal sum adjudged diTe and 
thereafter in reduction or discharge of the 
principal. 

3. And it is hereby further ordered that 

the said Commissioner shall pi'esent the ac- 
count to this Court with all convenient des- 
patch after making all just allowances on or 
before the day of ^ 

that, upon such report of the Commissioner 
being received, it shall be confirmed and coun- 
tersigned subject to such modification as m^ 
be necessary after consideration of such ob- 
jections as the parties to tbe suit may make. 

4. And it is hereby further ordered and 
decreed — 

(*) that the plaintiff do pay into Court 
on or before the day of 

or any later date up 
to which time for payment may be 
extended by the (^ourt, such 
as the Court shall find due and the 
sum of Rs. for the CMta 

of the suit awarded to the defen- 
dant: 


(ti) that, on such payment and on pay- 
ment thereafter before such date as 
the Court may fix of *such amount 
as the Court may adjudge due m 
respect of such costs of the suit 
and such costs, charges and 
ses as may be payable under R. lOr 
together with such subsequent in* 
terest as may be payable under H- 
11 of O. 34 of the First Schedula ta 
the Code of Civil Procedure, 1908r 
the defendant shall bring into Court 
all documents in his possession or 
power relating to the mortgaW 
property in the plaint m’ention^r 
and all such documents shall w 
delivered over to the plaintiff, or ta 
such person as he appoints, and the 
defendant shaU, if so required, re- 
convtey or re-transfer the said pro- 
perty free from the said mortga^ 
and clear of and from all incumb- 
rances created by the defendwt or 
any person claiming und^ 
any person under whom he claiina 
■ and shaU. if so required, deliver up 
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to the plaintiff quiet and peaceable 
possession of the said property. 

5. And it is hereby further ordered and 
decreed that, in default of paym'ent as afore- 
said, the defendant may apply to the Court 
for a final decree for the sale of the mort- 
gaged property; and on such application be- 
ing made, the mortgaged property or a suffi- 
cient part thereof shall- be directed to be sold; 
and for the purposes of such sale the defen- 
dant shall produce before the Court or such 
officer as it appoints all documents in his pos- 
session or power relating to the mortgaged 
property. 

6. And it is hereby further ordered and 
decreed that the money realized by such Mje 
shall be paid into Court and shall be duly 
applied (after deduction therefrom of the 
expenses of the sale) in payment of the am- 
ount payable to the defendant under *is dec- 
ree and under any further orders that may 
be passed in this suit and in payment of any 
amount which the Court may adjudge due to 
the defendant in respect of such costs of the 
suit and such costs, charges and expenses as 
may be payable under R. 10, together wah 
such subsequent interest as may be payahje 
under R. 11 of 0. 34 of the First Schedule to 
the Code of Civil Procedure, 1908, and that 
the balancfe, if any, shall be paid to the plain- 
tiff or other persons entitled to recede the 

same. 

7 And it is hereby further ordered and 
decreed that, if the money realized by such 
sale shall not be sufficient for parent in 
full of the amount payable t®, defendant 
as aforesaid, the defendant shall be at liberty 
(where such remedy is open to him under the 
terms of his mortgage and is not barred h> 
any law for the time being in force) to apply 
for a personal decree against the plaintiff for 
the amount of the balance; and that par- 
ties ar'e at liberty to apply to the Court from 
time to time as they may have and 

on such application or 

may give such direction as it thinks ht. 

SCHEDULE. 

Descnplion of the mortg aged property. 

No. 7B. 

preliminary decree for REDEMP- 
TTON WHERE ON DEFAULT Ur 

MENT by MORTGAGOR A 

FORECLOSURE IS PASSED 

(O 34, r. 7. — ^Where the Court declares the 

amount due.) 

(Title.) 


This suit coming on this day, 

etc ' It is hereby declared that the amount 

due’ to the defendant 

,i.„ed in .he phin. calculated up .0 .h.^a 

f p, for principal, the sum 

^ for interest on the 

•aid principal, the sum of Rs. 

lor coata, charges and expense (other than 

the c«U of the suit) properly incurred by 


the defendant in respect of the mortgage-secu- 
rity together with intertjst thereon, and the 
sum of Rs. for the costs of 

the suit awarded to the defendant* making id 
all the sum of Rs. 

2. And it is hereby ordered and decreed 
as follows; — 

(i) that the plaintiff do pay into Court 
on or before the day of 

or any later date up 

to which time for payment may be 
extended by the Court the said sum 

of Rs. ’ 

(u) that, on such payment and on pay- 
ment thereaffer before such date as 
the Court may fix of such amount 
as the Court may adjudge due in 
respect of such costs of the suit 
and such costs, charges and 
ses as may be payable under R. 10, 
together with such subsequent in- 
terest as may be payable tinder R. 
11 of O. 34 of the First Schedule 
to the Code of Civil Procedure, 
1908, the defendant shall bring in- 
to Court all documents in his pos- 
session or power relating to the 

mortgaged property in the 
plaint mentioned, and all 
such documents shall be de* 

iivered over to the plaintiff, or 
to such person as he appoints, and 
the defendant shall, if so require^ 
rc-convey or re transfer the said 
properly fre'e from the said 
gage and clear of and from all in- 
cumbrances created by the defen- 
dant or any person claiming under 
him or any person under whom he 
claims, and free from all liability 
whatsoever arising from the mort- 
gage or this suit and shall, if so 
required, deliver up to the plaintiff 
quiet and peaceable possession ol 
the said properly. 

3 And it is hereby further ordei'ed and 
decreed that, in default of payment as afore- 
said. the defendant may apply to >^9 
for a final decree that the ^ ] 

thenceforth stand absolutely debarred and 
foreclosed of and from all right to 
mortgaged property described in the Schedule 
annexed hereto and shall, if so required, de- 
liver up to the defendant quiet and peaceable 
possession of the said property; and that the 
parties shall be at liberty to apply to the 
Court from time to time as they may have oc 
casion. and on such application or 
the Court may give such directions as it thinks 

***■ SCHEDULE. 

Description of the mortgaged property 


No. 7C. 

PRELIMINARY DECREE FOR REDEMP- 
TION WHERE ON DEFAULT OF PAYMENT 
by MORTGAGOR A DECREE FOR SALE 

IS PASSED. 
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40. 34, r. 4 - — Where the Court declares the 

amount du'e.) 

(Title.) 

This suit coming on this 

day, eld. ; It is hereby declared that the am- 
ount due to the defendant on the mortgage 
mentioned in the plaint calculated up to this 

day of is th'e 

sum of Rs. for principal, the 

sum of Rs. for interest on the 

said principal, the sum of Rs. for 

costs, charges and expenses (other than the 
costs of the suit) properly incurred by the 
defendant in i^espect of the morigage-securit>/ 
together with interest thereon, and the sum 
Rs. for the costs 

of this suit awarded to the defendant, mak- 
ing in all the sum of Rs. 

2. And it is hereby ordered and decreed 
as follo\vs: — 

(i) that the plaintiff do pay into Court 
on or before the 

day of or any 

later date up to which time the 
l)ayment may be extended by the 
Court the said sum of Rs. ; 

(u) that, on such paym’ent and on pay- 
ment thereafter before such dale as 
the Court may fix of such amount 
as the Court may adjudge due in 
respect of such costs of the suit 
and such costs, charges and expen- 
ses as may be payable under R. 
10, together with such subsequent 
interest as may be payable under 
Rule. 11 of O. 34 of the First 
Schedule to the Code of Civil Pro- 
cedure, 1908, the defendant shall 
bring into Court all documents in 
his possession or power relating to 
the mortgaged property in the 
plaint m'entioned, and all such do- 
cuments shall be delivered over to 
the plaintiff, or such person as he 
appoints, and the defendant shall, 
if so required, re*convey or re-trans- 
fer the said property to the plain- 
tiff free from the said mortgage 
and clear of and from all incum- 
brances created by the defendant 
or any person claiming under him 
or any person under whom he 
claims and shall, if so requir’ed, de- 
liver up to the plaintiff quiet and 
peaceable possession of the said 
property. 

3. And it is hereby further ordered and 
decre^ed that, in default of payment as afore- 
said, the defendant may apply to the Court for 
a final decree for the sale of the mortgaged 
property ; and on such application being 
made, the mortgaged property or a sufficient 
part thereof shall be directed to be sold; and 
for the purposes of such sale the defendant 
shall produce before th'e Court or such officer 
as it appoints all documents in his possession 
or power relating to the mortgaged property. 

4. And it is hereby further ordered and 


decre'ed that the money realised by such sale 
shall be paid into Court and shall be duly ap- 
plied (after deduction therefrom of the ex- 
penses of the sale) in payment of the am- 
ount payable to the defendant under this dec- 
ree and under any further orders that may be 
passed in this suit and in payment of any 
amount which the Court may adjudge due to 
the defendant in respect of such costs of the 
suit and such costs, charg'es and expenses as 
may be payable under R. 10, together with 
such subsequent interest as may be payable 
under R. 11 of 0. 34 of the First Schedule 
to the Code of Civil Procedure, 1908, and 
that the balance, if any, shall be paid to the 
plaintiff or other persons entitled to the same. 

5. And it is hereby further ordered and 
d'ecreed that, if the money realised by such 
sale shall not be sufficient for the payment in 
full of the amount payable to the defendant 
as aforesaid, the defendant shall be at liberty 
(wher'e such remedy is open to him under the 
terms of the mortgage and is not barred by 
any law for the time being in force) to ap- 
ply for a personal decree against the plaintiff 
for the amount of the balance; and that th'e 
parlies are at liberl'/ to apply to the Court 
from time to time as they may have occasion, 
and on such application pr otherwise the 
Court may give such directions as it thinks 
fit. . I 

SCHEDULE 

Description of the mortgaged property. 

No. 7D. 

FINAL DECREE FOR FORECLOSURE IN 
A REDEMPTION SUIT ON DEFAULT OF 
PAYMENT BY MORTGAGOR 

(O. 34, r. 8.) 

(Title.) 

Upon reading the preliminary decree in 
this suit on the 

and further orders (if any) dated the 

d&y of i find tho 

application of the defendant 

dfiy of fi finfil 

decr'ee and after * hearing the partiest find it 
appearing that the payment as directed by the 
said decree and orders has not been made by 
the plaintiff or any person on his behalf or 
any other person entitled to redeem the mort- 
gage • 

It is hereby ordered and decreed that the 
plaintiff and all persons claiming tnrou^ or 
under him be and they are hereby absolutely 
debarred and foreclosed of and from all 
of redemption of and in the property in the 
aforesaid preliminary decree mentioned land 
(if the plaintiff be in possession of fje said 
mortgaged property) that the plamtiff sh^ 
deliver to the defendant quiet and peaceable 
possession of the said mortgaged property.! 

2. And it is hereby further (feclarcd that 
the whole of the liability whatever df the 
plaintiff up to this day arising from ^ wd 
mortgage mentioned in the plaint or from 
suit is hereby discharged and 'extinguished. 
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No. 7E. 

FINAL DECREE FOR SALE IN A REDEMP- 
TION SUIT ON DEFAULT OF PAYMENT 

BY MORTGAGOR. 

(O. 34, r. 8.) 

(Title.) 

Upon reading the preliminary decree pass- 
ed in this suit on the day of 

and further orders (if 
any) dated the day of , 

and the application of th'e defendant dated 
the day of for a 

final decree and after bearing the parties and 
it appearing that the payment directed by the 
said decree and orders has not been made by 
the plaintiff or any person on his behalf or any 
other person entitled to redeem the mortgage : 

It is hereby ordered and decreed that the 
mortgaged property in the aforesaid prelimi- 
nary decree mentioned or a sufficient part there- 
of be sold and that for th'e purposes of such 
sale the defendant shall produce before the 
Court, or such officer as it appoints, all docu- 
ments in his possession or power relating to 
the mortgaged property. 

2. And it is hereby further ordered and 
decreed that the money realised by such sale 
shall be paid into Court and shall be duly 
applied (after deduction therefrom of the ex- 
penses of the sale) in payment of the amount 
payable to the defendant under the aforesaid 
preliminary decree and under any further or- 
ders that may have been pass’ed in this suit 
and in payment of any amount which the 
Court may have adjudged due to the defen- 
dant for such costa of this suit including the 
costs of this application and such costs, char- 
ges and expenses as may b'e payable under R. 
10, together with the subsequent interest as 
may be payable under R. 11 of O. 34 of the 
First Schedule to the Code of Civil Procedure, 
1908, and that the balance, if any, shall be 
paid to the plaintiff or other persons entitled 
to receive the same. 


No. 7F. 

HNAL DECREE IN A SUIT FOR FORECLO- 
SURE SALE OR REDEMPTION WHERE 
THE MORTGAGOR PAYS THE AMOUNT 

OF THE DECREE. 

(0. 34, IT. 3, 5 and 8.) 

(Title.) 

This suit coming on this day 

for further consicftfralion and it appearing that 

on the of . 

the mortgagor or , • 

being a person enUlled to redeem, has paid 
into Court all amounts due to the mortgagee 
under ih'e preliminary decree dated the 

day of i 

dered and decreed that; 

(i) the mortgagee do execute a deed of 
rc-conVeyance of the property m 
the aforesaid preliminary decree 
' mentioned in favour of the mortga- 

gor •[or. a s the case may be, 

•Words not required to be deleted. 


who has redeemed th'e property] or 
an acknowledgment of the pay- 
ment of tile amount due in his fa- 
vour; 

(«') the mortgagee do bring into Court 
all documents in his possession and 
power relating to th'e mortgaged 
property in the suit. 

And it is hereby further ordered and 
decreed that, upon the mortgagee executing 
the deed of re-conveyance or acknowledgment 
in the manner aforesaid, — 

({) the said sum of Rs. 

be paid out of Court to the mort- 
gage'e ; 

(ii) the said deeds and documents 
brought into the Court be delivered 
out of Court to the mortgagor *[or 
the person making the payment) 
and the mortgage’.* do, when so re- 
quired, concur in registering, at 
the cost of the mortgagor *[or 
other person making the payment], 
the said deed of re-conveyance or 
th'e acknowledgment in the office of 
the Sub-Registrar of ; and 

(Hi) *[if the mrotgagee, plaintiff or de- 
fendant, as the case may be, is in 
possession of the mortgaged pro- 
perty] that the mortgagee do forth- 
with deliver possession of the mort- 
gaged property in the aforesaid 
preliminary decree mentioned to 
the mortgagor *(or such person as 
aforesaid who has made the pay- 
ment]. 


No. 8 

DECREE AGAINST MORTGAGOR PERSO- 
NALLY FOR BALANCE AFfER THE SALE 
OF THE MORTGAGED PROPERTY. 

(0. 34, rr. 6 and 8-A.) 

(Title.) 

Upon reading the application of the mort- 
gagee (the plaintiff or defendant, as the case 
may be and reading the final decree passed 
in the suit on the day of 

and the Court b'eing satisfied that 
the net proceeds of the sale held under the 
aforesaid final decree amounted to Rs. 

and have beV^n paid to the applicant 
out of the Court on the day of 

and that the balance now 
due to him under the aforesaid decree is Rs. 

And whereas it appears to the Court that 
the said sum is legally recoverable from the 
mortgagor (plaintiff or defendant, as the case 
may be) personally; 

It is hereby ordered and decreed as fol- 
lows: — 

That the mortgagor (plaintiff or defen- 
dant, as the case may be) do pay to the 
mortgagee (defendant or plaintiff, as the case 
may be) the said sum of Rs. 
with further interest at the rate of aix per 
cent, per annum from th'e day of 
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(ihe date of payment 
out of Court referred to above) up to tbe date 
of realization of the said sum, and the costs of 
this application. 


No. 9. 

PRELIMINARY DECREE FOR FORECLO- 
SURE OR SALE. 


IPJaintiff 


1st Mortgagee, 


V5. 


Defendant No. 1 Mortgagor. 

Defendant No. 2. .... 2nd Mortgagee.] 

(0. 34, rr. 2 and 4.) 
iTitle.X 

The suit coming on this day, 

etc. ; It is hereby declared that the amount due 
to the plaintiff on the mortgage m'entioned in 
the plaint calculated up to this day 

of is the sum of Rs. 

for principal, the sum of Rs. for 

interest on the said principal, the sum of 
Rs. for costs, charges 

and expenses (other than the costs of th'e 
suit) incurred by the plaintiff in respect of 
the mortgage.security with interest thereon 
and the sum of Rs. for th'e costs of 

this suit awarded to the plaintiff, making in 

all the sum of Rs. . . j 

(Similar declarations to be introduced 
with regard to the amount due to defendant 
No. 2 in respect of his mortgage if the mort- 
gage-money due thereunder has become pay- 
able at the date of the suit.) 

2. It is further declared that the plain- 
tiff is entitled to payment of the amount due 
to him in priority to defendant No. 2* for (if 
thefe are several subsequent mortgagees) 
that the several parties hereto are entitled in 
the following order to the payment of the 
sums due to them I'espectivelyj — ] 

3. And it is hereby ordered and decreed 
as follows: — 

(i) (a)that defendants or one of them 
do pay into Court on or before the 

day of or any la- 

ter date up to which time for pay- 
ment has been extended by the 
Court the said sum of Rs, 
due to the plaintiff; and 
(6) the defendant No. 1 do pay 
into Court on or before the 
day of or any later date up to 

which time for payment has been 
extended by the Court the said sum 
of Rs. 

due to defendant No. 2; and 

(it) that, on payment of the sum declar- 
ed to be due to the plaintiff by de- 
fendants or either of them in the 
manner prescribed in clause (i) 
(a) and on payment thereafter be- 
fore such date as the Court may fix 
of such amount as the Court may 
adjudge due in respect of such costs 
of the suit and such costs, charges and 
expenses as may be payable under 


R. 10, together with such subse- 
qu'ent interest as may be payable 
under R. 11 of 0. 34 of the First 
Schedule to the Code of Civil Pro- 
cedure, 1908, the plaintiff shall 
bring into Court all documents in 
his possession or power relating to 
the mortgaged property in the 
plaint m'entioned, and aU such do- 
cuments shall be delivered over to 
the defendant No. 

(who has made the payment), 
or to such person as he appoints, 
and the plaintiff shall, if so requir- 
ed, I'e-convey or re-transfer the said 
properly free from the said mort- 
gage and clear of and from all in- 
cumbrances created by the plaintiff 
or any person claiming under him 
or any person under whom he claints, 
and also fre'e from all liability 
whatsoever arising from the mort- 
gage or this suit and shall, if so 
required, deliver up to the defen- 
dant No. 

(who has made the pay- 
ment) quiet and peaceable posses- 
sion of the said property. 

(Similar declarations to be introduced, if 
defendant No. 1 pays the amount found or 
declared to he due to defendant No. 2 with 
such variations os may be necessary having re- 
gard to thp nature of his mortgage.) 

4. And it is hereby further ordered and 
decreed that, in default of payment as “ore- 
said of the amount due to the plaitniff, tne 
plaintiff shall be at liberty to apply to the 
Court for a final decree — 

(i)*[/n the case of a mortgage by con- 
ditioned sale or an anomalous mort- 
gage where the only remedy pro* 
vided for in the mortgage deed u 
foreclosure and no sale} that the 
defendants jointly and severally 
shall thenceforth stand a^luteiy 
debarred and foreclosed of aM 
from all right to redeem Ae mort- 
gaged properly described in the 
Schedule annex’ed hereto and sp^ 
if so required, deliver to the plain- 
tiff quiet and peaceable possession 
of tlie said property; or 

(«)*C/n tAe case of any other mortgage] 
that the mortgaged property or « 
sufficient part thereof shall be sold; 
and that for the purposes of sigi 
sale the plaintiff shall produce 
fore the Court or such pffiefer a^t 
appoints, all documents in his i^* 
session or power relating to 
mortgaged property; and 

(HO* [in the case where 

ed under clause 4 (u) above] that 

* the money realised by such 

shall be paid into Court and h® 

♦Words not required to be ddeted. 
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duly applied (afler deduction there- 
from of the expensles of the sale) 
in payment of the amount payable 
to the plaintiff under this decree 
and under any further orders that 
may have he’en passed in this suit 
and in payment of the amount 
which the Court may ad- 
judge due to the plaintiff in respect 
of such costs of this suit and such 
costs, charges and expenses as may 
be payable under R. 10, together 
with such subsequent interest as 
may be payable under R. 11 of 0. 
34 of the First Schedule to the 
Code of Civil Procedure, 1908, and 
that the balance, if any, shall be 
applied in payment of the amount 
due to defendant No. 2; and that 
if any balance be left, it shall be 
paid to the defendant No. 1 or 
other persons entitled to receive the 
same; and 

<itj) that, if the money realised by such 
sale shall not be sufficient for pay- 
ment in full of the amounts due to 
the plaintiff and defendant No. 2, 
the plaintiff or defendant No. 2 or 
both of them, as the case may be, 
shall be at liberty (when such re- 
medy is open under the terms of 
their respective mortgages and is 
not barred by any law for the time 
being in force) to apply for a ar- 
senal decree against defendant No. 

1 for the amounts remaining due to 
them respectively. 

5. And it is hereby further ordered and 

decreed — , , „ « 

(a) that if defendant No. 2 pays into 
Court to the credit of this suit the 
amount adjudged due to the plain- 
tiff. but defendant No. 1 makes de- 
fault in the payment of the said 
amount, defendant No. 2 ^all be 
at liberty to apply to the Court to 
keep the plaintiff’s mortgage alive 
for his benefit and to apply for a 
final decide (in the same manner 
as thfi plaintiff might have done 
under clause 4 above ) — 

♦[(0 that the defendant No. 1 shall thence- 
forth stand absolutely debarred and 
foreclosed of and from all right to 
Redeem the mortgaged property des- 
cribed in the Schedule annexed 
hereto and shall, if so required, de- 
liver up to defendant No. 2 quiet 
and peaceabb possession of the 
said property;] or 

• r(/i) that the mortgaged property or a 
sufficient part thereof be sold and 
that for the purposes of such s^e 
defendant No. 2 shall produce be- 
foAs the Omit or such officer as it 
appoints, all documents in his pos- 
session or power rdaling to the 
mortgaged properly;] 


and (6) (if on the application of defendant 
No. 2 such a final decree for fore- 
closure is passed), that th'e whole 
of the liability of defendant No. I 
arising from the plaintiff’s mort- 
gage or from the mortgage of de- 
fendant No. 2 or from this suit shall 
be deemed to have been discharged 
and extinguished. 

6. And it is hereby further ordered and 
decreed * [m the case where a sale is ordered 
under clause 5 above ] — 

(t) that the money realised by such sale 
shall be paid into Court and be 
duly applied (after d'eduction there- 
from of the expenses of the sale) 
first in payment of the amount paid 
by defendant No. 2 in respect of 
the plaintiff’s mortgage and the 
costs of the suit in connexion there- 
with and in payment of the amount 
which the Court may adjudge due 
in respect of subsequent interest on 
the said amount; and that the ba- 
lance, if any, shall then be applied 
in paym'ent of the amount adjudged 
due to defendant No. 2 in respect of 
his own mortgage under this dec- 
ree and any further orders that 
may be passed and in payment of 
the amount which the Court may 
adjudge due in Vespect of such 
costs of this suit and such costs, 
charges and expenses as may be 
payable to defendant No. 2 under 
R. 10, together with such subse- 
quent interest as may be payable 
under R. 11 of O. 34 of the First 
Schedule to the Code of Civil Pro- 
cedure, 1908, and that th'e balance, 
if any, shall be paid to defendant 
No. 1 or other persons entitled to 
receive the same; and 

Hi) that, if the money realitfed by such 
sale shall not be sufficient for pay- 
ment in full of the amount due in 
respect of the plaintiff’s mortgage or 
defendant No. 2’s mortgage, defen- 
dant No. 2 shall he at liberty 
(where such remedy is open to him 
under the terms of his mortgage 
and is not barred by any law for 
the time being in force) to apply 
for a personal decree against de- 
fendant No. 1 for the amount of 
the balance. 

7. And it is hereby further ordered and 
decreed that the parties are at liberty to ap- 
ply to the Court from time to time as they 
may have occasion, and on such application or 
otherwise the Court may give such directions 
as it tl^inks fit. 

SCHEDULE. 

Description of the mortgaged property. 

Note. — See the undermentioned case.l 


*Words not required to be deleted. 
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No. 10. 

PRELIMINARY DECREE FOR REDEMP- 
TION OF PRIOR MORTGAGE AND FORE- 
CLOSURE OR SALE ON SUBSEQUENT 

MORTGAGE. 

[Plaintiff •— 2nd Mortgagee, 

vs. 

Defendant No. 1 .... Mortgagor, 

Defendant No. 2 1st Mortgagee. 

(O. 34, Rr. 2, 4 and 7.) 

(Title.) 

The suit coming on this day, 

etcj It is hereby declared that the amount due 
to defendant No. 2 on the mortgage mention- 
ed in the plaint calculated up to this 
day of is the sum of Rs. 

for principal, the sum of Rs. 
for intei'est on the said principal, the sum 
of Rs. for costs, charges 

and expenses (other than the costs of the suit) 
properly incurred by defendant No. 2 in res- 
pect of the mortgage-security with interest 
thereon and the sum of Rs. 

for the costs of this suit awarded to defendant 
No. 2, making in all the sum of Rs. 

(Similar declarations to be introduced 
with regard to the amount due from defen- 
dant No. 1 to the plaintiff in, respect of his 
mortgage if the mortgage-money due thereun- 
der has become payable at the date of the 
suit.) 

2. It is further declared that defendant 
No. 2 is entitled to payment of the amount 
due to him in priority to the plaintiff* [or 
(if theftf are several subsequent mortgagees) 
that the several parties hereto are entitled in 
the following order to the pa*yment of the 
sums due to them r'espectively : — I 

3. And it is hereby ordered and decreed 
as follows: — 

(0 (a) that the plaintiff or defendant 

No. 1 or one of them do pay into 
Court on or before the day of 

or any later date up 
to which time for payment has been 
extended by the Court the said sum 
of Rs. due to 

defendant No. 2; and 
(6) that defendant No. 1 do pay 
into Court on or before the 
day of or any later 

date up to which time for payment 
has been extended by ibe Court the 
said sum of Rs. 
due to the plaintiff; and 

(ii) that, on payment of the sum dec- 
lared due to defendant No. 2 by the 
plaintiff and defendant No. 1 or 
either of them in the manner ptes- 
cribed in clause (i) (a) and on 
payment thereafter before suoh date 
as the Court may fix of such am- 
ount as the C!)ourt may adjudge di* 
in respect of such costs of the suit 
and such costs, charges and expen- 
ses as may be payable under R. 10, 
together with suA subsequent inte- 


rest as may be payable under R. 
11 of O. 34 of the First Schedule 
to the Code of Civil Procedure, 
1908, defendant No. 2 shall bring 
into Court all documents in hia 
possession or power relating to the 
mortgaged property in the plaint 
m’entioned. and all such documents 
shall be delivered oyer to the plain- 
tiff or defendant No. 1 (whoever 
has made the payment), or to such 
person as he appoints, and defen- 
dant No. 2 shall, if so required, re- 
convey or re-transfer the said pro- 
perty free from the said mortgage 
and clear of and from all encum- 
brances created by defendant No. 2 
or any person claiming untfer him 
or any person under whom he 
claims, and also free from all liabi- 
lity whatsoever arising from the 
mortgage or this suit and shall, if 
so required, deliver up to the plain- 
tiff or defendant No. 1 (whtfevar 
has made the payment) quiet and 
peaceable possession of the said 
property. 

(Similar declarations to be introduced, if 
defendant No. 1 pays the amount found or dec- 
lared due to the plaintiff with such variations 
as may be necessary having regard to the na- 
ture of his mortgage.) 

4. And it is hereby further ordered and 
(J^creed that, in default of payment as 
said, of the amount due to defendant No. ^ 
defendant No. 2 shall be at liberty to apply 
to the Court that the suit be dismissed or for 
a final decree — 

(i) *£in the ease of a mortgage by con- 
ditional sale or an anomalous mort- 
gage where the only remedy provid- 
ed for in the mortgagp-deed is fore- 
closure and not sale} that A'e plau^ 
tiff and defendant No. 1 jointly aim 
severally shall thenceforth stand ab^ 
solutely debarred and foreclosed of 
and from all right to redeem the- 
mortgaged property described in 
the Schedule annexed hereto ana 
shall, if so required, deliver to the 
defendant No. 2 quiet and peace- 
abl'e possession of the property; or 

(w) •[/» the case of any other mortga- 
ge} that the mortgaged property ^ 
a sufficient part thereof shall bo 
sold; and that for the purposes of 
such sale defendant No. 2 shall 
produce before the Court or such 
officer as it appoints, all documents 
in his possession or powerj jel^ng" 
to the mortgaged property; and 

(m)*[m Me ease where a sale is ordpr^ 
undir clause 4 (ii) above} *r® 
money realised by such sale shall be 
'•paid into Court and be duly ap- 
plied (after deduction therefrom 
of the expenses of the safe) in pay- 
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ment of the amount payable to de- 
fendant No. 2 under the decree and 
any further orders that may bV; pass- 
ed in this suit and in pa'/ment of 
the amount which the Court may 
adjudge due to defendant No. 2 in 
respect of such costs of the suit and 
such costs, charges and expenses as 
may be payable to the plaintiff 
under R. 10, together with such 
subsequent interest as may be pay- 
able under R. 11 of O. 34 
of the First Schedule to the 
Code of Civil Procedure, 1908, and 
that the balance, if any, shall be 
applied in payment of the amount 
due to the plaintiff and that, 
if any balance be left, it shall 
be paid to defendant No. 1 or other 
persons entitled to rtceive the same; 
and 

(t’y) that, if the money realised by such 
sale shall not be sufficient for pay- 
ment in full of the amounts due to 
defendant No. 2 and the plaintiff, 
defendant No. 2 or the plaintiff or 
both of them, as the case may he, 
shall be at liberty (when such re- 
medy is open under the terms of 
their respective mortgages and is 
not barred by any law for the time 
being in force) to apply for a per- 
sonal decree against defendant No. 

1 for the amounts remaining due to 
them respectively. 

5. And it is herehry further ordered and 
decreed, — 

(a) that, if the plaintiff pays into Court 
to the credit of this suit the am- 
ount adjudged due to defendant No. 

2 but defendant No. 1 makes de- 
fault in the payment of the said 
amount, the plaintiff shall be at li- 
berty to apply to the Court to keep 
defendant No. 2's mortgage alive 
for his benefit and to apply for a 
final decr'ee (m the samfi manner 
as the defendant No. 2 might have 
done under clause 4 a6ot;e) — 

•((i) that defendant No. 1 shall thence- 
forth stand absolutely debarred and 
foreclo^^d of and from all right to 
redeem the mortgaged property 
f described in the Schedule annexed 

r hereto and shall, if so required, de- 

’ liver up to the plaintiff quiet and 

peaceable possession of the said 
properly;] or 

•[(a) that the mortgaged property or a 
sufficient part iheVeof be sold and 
that for the purposes of such sale 
the plaintiff shall produce before 
the Court or such officer as it ap- 
' points, all documents In his posses- 

sion or power rcUling to the mort- 

gaged prop^ertfO 


and (6) (if on the application of defendant 
No. 2 such a final decree for fore- 
closure is passed), that the whole 
of the liability of defendant No. 1 
arising from the plaintiff's mort- 
gage or from the mortgage of de- 
fendant No« 2 or from this suit 
shall be deemed to have been dis- 
charged and extinguished. 

6. And it is beVeby further ordered and 
decreed {in the case where a sale is ordfred 
under clause 5 above) — 

(t) that the money realiz’ed by such sale 
shall be paid into Court and be 
duly applied (after deduction there- 
from of the expenses of the sale) 
first in payment of th’e amount paid 
by the plaintiff in respect of defen- 
dant No. 2's mortgage and the costs 
of the suit in connection therewith 
and in payment of the amount which 
the Court may adjudge due in Ves- 
pect of subsequent interest on the 
said amount; and that the balance, 
if any, shall then be applied in pay- 
ment of the amount adjudged du.^ 
to the plaintiff in respect of his own 
mortgage under this decree and 
any further orders that may be pass- 
ed and in payment of the amount 
which the Court may adjudge due 
in respect of such costs of the suit 
and such costs, charges and expen- 
ses as may be payable to the plain- 
tiff under R. 10, together with such 
subsequent interest as may he pav- 
able under R. 11 of O. 34 of the 
First Schedule to the Code of Ci- 
vil Procedure, 1908, and that the 
balance, if any, shall be paid to 
defendant No. 1 or other persons en- 
titled to receive the same; and 

(li) that if the money realised by such 
sale shall not be sufficient for pay- 
ment in full of the amount due in 
r'espect of defendant No. 2’s mort- 
gage or the plaintiff’s mortgage, de- 
fendant No. 2 shall be at liberty 
(where such remedy is open to him 
under the terms of his mortgage 
and is not barred by any law for thv 
time being in force) to apply for a 
personal decree against defendant 
No. 1 for the amount of the balance. 

7. And it is hereby further ordered and 
decreed that the parlies are at liberty to apply 
to the Court from time to time as they may 
have occasion, and on such application or 
otherwise the Court may give such directions 
os it thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 


* Wofds pot retjuired to be deleted. 

(1T.P.187 
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No. 11. 

PRELIMINARY DECREE FOR SALE 

[PlaintifT .... Sul) or derivative mortgagee 

us. 

Dv'fendant No. 1. •... Mortgagor. 

Deferjflant No. 2 Original mortgagee.] 

(0. 34, r. 4.) 

(Title.) 

This suit coming on this day. 

It is lirrehy declared ilia! the amount 
due to defcn^Ianl No. 2 un liis mortgage cah 
t nlatcd up to this day of 

is the sum of Rs. 
for principal, the sum of Rs. ' 

for interest on the said princi- 
pal, tlie sum of Rs. for costs, charges 

and expenses (other than the costs of the suit) 
in respect of the mortgage-security together 
with interest thereon and th'e sum of R.s. 

for the costs of the suit awarded to de- 
fendant No. 2, making in all the sum of Rs. 

(SintHnr declarations to he introducfd 
with regard to the amount due from defendant 
No. 2 to the plaintiff in respect of his mort- 
gage.) 

2. And it is hereby ordered and decreed 
as follows: — 

(i) that defendant No., 1 do pay into 
Court on or before the said 
day of 

or any later date up 
to which time for payment may be 
extended by the Court the said sum 
of Rs. 

due to defendant No. 2 

{Similar declarations to be introduced 
with regard to the amount due to the plain- 
tiff, defendant No. 2 being at liberty to pay 
such amount.) 

(ii) flial, on paymctit of the sum dec- 
lared due to defendant No. 2 by 
defendant No. 1 in the manner 
prescribed in clause 2 (i) and on 
payment thereafter before such 
date as the Court may fix of such 
amount as the Court may adjudge 
due in respect of such costs of the 
suit and such costs, charges and 
exp'enses as may be payable under 
R. 10, together with such subsequent 
interest as may be payable under 
R. 11 of O. 34 of the First Sche- 
dule to the Code of Civil Proce- 
dure, 1908, th'e plaintiff and defen- 
dant No. 2 shall bring into Court 
all documents in their possession or 
power relating to the mortgaged 
property in the plaint mentioned, 
and all such documents (except 
such as relate only to ih’e sub-mort- 
gage) shall be delivered over to 
defendant No. 1, or to such person 
as he appoints, and defendant No. 
2 shall, if so required, re-conVey or 
re-transfer the property to ^ defen- 
dant No. 1 free from the said mort- 
gage degr pf gnd from ^ incum- 


brances created by defendant No. 2 
or any person claiming under him 
or an*/ person under whom he claims, 
and free from all liability arising 
from the mortgage or, this suit and 
shall, if so required, deliver up to 
defendant No. 1 quiet and peace- 
able possession of the said proper- 
ty; and 

(fii) that, upon payment into the Ckturt 
by defendant No. 1 of the amount 
due to defendant No. 2, the plain- 
tiff shall be at liberty to apply for 
payment to him of th'e sum declar- 
ed due to him together with any 
subsequent costs of the suit and 
other costs, charges and expenses, 
as may be payable under R. 10, 
together with such subsequent inte- 
rest as may be payable under R. 11 
of O. 34 of the First Schedule to 
the Code of Civil Procedure, 1908, 
and that the balance, if any, shall 
then be paid to defendant No. 2; 
and that if the amount paid into 
the Court be not sufficient to pay 
in full the sum due to the plain- 
. tiff, the plaintiff shall be at liberty 
(if such remedy is open to him by 
the terms of the mortgage and is 
not barred by any law for the time 
being in force) to apply for a per-, 
sonal decree against defendant No. 
2 for the amount of the balance. 

3. And it is further ord’ered and dec- 
reed that if defendant No. 2 pays into Court 
to the credit of this suit the amount adjudged 
due to the plaintiff, the plaintiff shall bring 
into the Court all documents, etc. [as in sub- 
clause (a) of clau^ 2]. 

4. And it is hereby further ordered and 
decreed that, in default of payment by de- 
fendants Nos. 1 and 2 as aforesaid, the plain- 
tiff may apply to the Court for a final decree 
for sale, and on such application being made 
the mortgaged property or a sufficient part 
thereof shall be directed to be sold; and that 
for the purposes of such safe the plaintiff and 
defendant No. 2 shall produce before the 
Court or such officer as it appoints, all docu- 
ments in their possession or power relating to 
the mortgaged propCerty. 

5. And it is hereby further ordered and 
decreed that the money realised by such mIc 
shall be paid into Court and b'e duly applied 
(after deduction therefrom of the expenses oi 
the sale) first in payment of the amount due 
to the plaintiff as specifi'ed in clause 1 above 
with sucli costs of the suit and other costs, 
charges and expenses as may be payable under 
R. 10, together with such subsequent intertst 
as may be payable under R. 11 of 9'. 

the First Schedule to the Code of Civil 
cedure, 1908. and that the balance, if any. 
shall be applied in payment of the amount dire 
to defendant No. 2; and that, if any 0"®"" 
be left, it shall be. paid to defendant No. 1 
or other persons entitled 



I.] 


PRELIMINARY DECREE FOR SALE 


[O 34 {FORMS}] 2179 


6. And it is hereby further ordered and 
decreed that, if the money realbed by such 
sale shall not be sufTicient for payment in full 
of the amounts payable to the plaintiff and 
defendant No. 2, the plaintiff or defendant 
No. 2 or both of them, as the case may be, 
shall be at lib'erly (if such remedy is open 
under their respective mortgages and is not 
barred by any law for the time being in 
force) to apply for a personal decree against 
defendant No. 2 or defendant No. 1 (as the 
case may be) for the amount of the balance. 

7. And it is hereby further ordered and 
decreed that, if defendant No. 2 pays into 
Court to the cr'edil of this suit the amount 
adjudged due to the plaintiff, but defendant 


No. 1 makes default in payment of the am- 
ount due to defen<iant No. 2, defendant No. 2 
shall be at liberty to apply to the Ciourt for a 
final decree for foreclosure or sale (as the 
case may be) — (declarations in the ordinary 
form to bp introduced according to the na- 
ture of the defendant No. 2’s mortgage and 
the remedies open to him thpreunder). 

0. And it is hereby further ordered and 
decreed that ih’e parlies are at liberty to ap- 
ply to the Court as they may have occasion, 
and on such application or otherwise the 
Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 


APPENDIX II, 


•THE BENGAL LAND (CONDITIONAL 
SALES) REGULATION, 1798. 

Bengal Regulation I OF 1798. 

(9t/t January, 1798.) 

A Regulation to prevent fraud and injustice 
in conditionnl sales of land under deeds of 
bai-bil-wafa or other deeds of the same naturp. 


Piramhle. 

1. It has been long a prevalent practice in 
the Province of Bihar to borrow money on 
the mortgage and conditional sale of landed 
property, under a stipulation that, if the sum 
borrowed be not repaid (with or without in- 
terest) by a fixed period, the sale shall be- 
come absolute. This species of transfer has, 
in the above province, been usually denomi- 
nated bai-bil-wafa; and the same transaction 
is common in Bengal, under an instrument 
termed kat-kabala. 

It doubtless exists also under deeds of 
the above or similar denominations in Orissa 
and Benares: and since the prornulgation of 
the rules respecting interest contained in Re- 
gulation XV, ITQSb it has become more pre- 
valent, particularly in the Province of Binary 
wherein instances have occurred in which per- 
sons lending money on bai-bil-wafa, in order 
to render the sale absolute, and thereby pos- 
sess themselves of the landed property of the 
borrower, have denied the tender or evaded 
receiving payment of the money due to them 
within the period limired for the discharge of 

In such cases, the proof of the tender falls 
on the borrower; and, if he fail in the proof 
of it for want of legal evidence, he is liable 

to lo* his estate. , , . . r 

It is necessary therefore tor the security of 


The whole of Reg. 1 of 1798, except such 
parts as relate to interest, was declared to 
be in force in the Punjab bv the Punjab 
Uws Ret. 1872 (IV of 1872), S. 3 and 

Rc*ijUtion XV of 179.3 was repealed by 
the Repfealing Act. 1868 t(VIIJ pf 1868), 
S, I and Schedule.) 


the borrower, in such transactions, that he 
should have the means of establishing before 
a Court of Judicature his having tendered, or 
being ready to pay, within the stipulated pe- 
riod, the amount due from him to the lender; 
who, if he mean to act fairly, will also derive 
a benefit from a clear rule being laid down, 
whereby it may be readily ascertained whether 
flic borrower wa‘' 'villing to redeem his- pro- 
pV-rty by the payment of the money lent upon 
it within the period agreed upon between the 
parties, or whether, from his having omitted 
to perform the conditions of siieh redemption, 
the sale is become ah^olute and the properly 
included therein finally transferred to the len- 
der. 

For the above purpose, and for the preven- 
tion of other abuses in the transactions re- 
ferred to, the Central Government has passed 
the follo%ving rules, to be considered in force 
in the Provinces of Bengal, Bihar, Orissa and 
Benares, from the date of the receipt of this 
Regulation by the several Courts respectively. 

Procedure for borrower of money on condi- 
tional sale of land who desires to redeem it 

by paying money lent. 

2. In all instances of the loan of money on 
bai-bil-wafa, or on th'e conditional .sale of 
landed properly, as explained in the preamble 
to this Regulation, however denominated, the 
borrower, who may be desirous to r'edeem his 
land by the payment of the money lent upon 
it. with any interest due thereon, within the 
stipulated period, is at liberty, on or before 
the date stipulated, either to lender and pay 
to the lender the amount due to him, taking 
such precautions as he may think nVeessary to 
establish such tender and payment, if evaded 
or denied, or without any tender to the lender, 
to deposit th'e amount due to him. on or be- 
fore the stipulated date, in the Diwani Adalat 
of the city or zila in which the land may he 
situated; and the Judge receiving the same 
shall furnish the party with a written receipt 
for the amount, specifying on what dale, and 
for what purpose, such deposit may have been 
made, 
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He shall also at the same time cause a writ- 
ten notice of such deposit to be delivered to 
the lender; and on the application of the lat- 
ter, and his surrender of the conditional bill 
of sale, or showing satisfactory cause why it 
cannot be surrendered, shall pay him the am- 
ount deposited, and tak'e his acknowledgment, 
to remain among the records of the Court. 

That there may be no doubt to what am- 
ount the deposit in question is to be made, it 
is required to be as follows: — 

When the lender has not obtained posses- 
sion of the lands, the deposit is to be the 
principal sum lent, with the stipulated inte- 
rest thereon, not exceeding the legal rate of 
twelve per cent, per annum, or, if interest be 
payable and no rat'<; has been stipulated, with 
interest at the established rate of twelve per 
cent.; hut, if the lender has held possession 
of the land, th’d principal sum borrowed only 
need be deposited, leaving the interest to be 
settled on an adjustment of the lender’s I'tf- 
reipfs and disbursements during the period he 
has been in possession. 

In either casV, a deposit, made as above re- 
quired, shall be considered to preserve to the 
borrower his full right of redemption; and, 
if the land be in the possession of ih'rt lender, 
shall entitle him to demand the immediate re- 
covery thereof, subject to the adjustment of 
acrnuiils spVcihed in the following section: 

Provided however that, if the borrower in 
any case shall deposit a less sum than above 
required, alleging that the sum so deposited 
is the total amount due to th'<* lender for prin- 
cipal and interest, after deducting the pro- 
ceeds of the lands in his possession, or other- 
wise, such deposit shall be received and no- 
tice given to the lender as above directed; and 
if the amount so deposited be admitted by 
the lender, or be established on investigation, 
to he the total amount due to him, the right 
of redemption shall he considered to have been 
fully preserved to the borrower, who will not 
however in such cases be entitled to the reco- 
very of his lands, until it he admitt'ed or es- 
tablished that he has paid the full amount due 
from him. 

/TAen lender has possessed land-, and adjust- 
ment oj accounts is necessaryy he is to account 

for proceeds oj estate. 

3. Tn all instances wherein the lender on 
a hai-bil-wafa, or similar conditional sale, may 
have been put in possession of the land, and 
an adjustment of accounts may consequently 
become necessary between him and the bor- 
rower, the lender is to account to the borro- 
w'er for the proceeds of the estate whilst in his 
possession, on the principles prcscrib'ed with 
regard to mortgages and interest in Regula- 
tion XV, 1793, as far as the same may be ap- 
plicable to the nature of the case. 

But such part of Section 10 of the above 
Regulation as directs that the mortgages there- 
in referred to are to be considered as cancell- 
ed and redeemed whenever the principal sum, 
with the simple iitteresi due upon it, shall 


have been realised from the usufruct of the 
mortgaged property, or otherwise liquidated 
by the mortgagee, being inapplicable to the 
conditional sales referred to in this regula- 
tion, it is hereby declared not to apply there- 
to. 

Tips not to be considered legal tender unless 

accepted by lender. 

4. A tip for the repaym'ent of money lent 
on the conditional sales referred to in this 
Regulation shall not be considered a legal 
tender unless accepted as such by the lender; 
the proof of which acceptances shall be the 
lender’s giving up the bill of sale, or giving 
a written acknowledgment that he has receiv- 
ed back the money lent by him. 

Regulation not to alter contract between 

parties. 

5. Nothing in this Regulation being intend- 
e‘d to all'er the terms of contract settled bet- 
ween the parties in the transactions to which 
it refers (illegal interest excepted), the seve- 
ral provisions in it aVe to be construed accord- 
ingly, and any question of right between the 
parlies is to be regularly brought before and 
determined l>y the Courts of Civil Justice. 


-THE BENGAJ. LAND (REDEMPTION 
ANR FORECLOSURE) REGULATION, 

1806. 

Bengal Regulation XVII OF 1806. 

(lltA September, I 8 O 64 ) 

A Regulation for extending to the Province of 
Benares the rates of interest on future loans, 
and provisions relative thereto, contained in 
Regulation XV, 1793'»; also for a general ex- 
tension of the period fixed by Regulations /. 
1798, and XXXIV^ 1803 for the redemption of 
mortgages and conditional sales of land, undpr 
deeds of bai-bil-wafa, kat-kabah or other simi- 
lar designation. 

What shall entitle mortgagor or his represen- 
tative to redeem before final foreclosure^ after 
application by mortgagee for foreclosure.^ 
7. In addition to the provisions made m 
the Provinces of Bengal, Bihar, Orissa and Be- 
nares, by Regulation I, 1798, and in the Ce- 
ded and Conquered Provinces by Regulation 
XXXIV, 1803, »> for the redemption of mort- 
gages and conditional sales of land, under 
de'eds of bai-bil-wafa, kat-kabala or any simj* 
lar designation, it is hereby provided that, 
when the mortgagefe may have obtained pos- 
session of the land on execution of the mort- 
gaged-deed, or at any time before a final fore- 
closure of the mortgage, the payment or es- 
tablished lender of the sum lent under anv 


a. 


b. 


Ss. 7 and 8 of Reg. XVII of 1W6 were 
declared to be in force in th’«5 f *7 

the Punjab Laws Act, 1872 (IV of 1872), 

S. 3 and Sch, I. , . , t o 

Reg. XV of 1793 was repealed by the Ke- 

peSing Act, 1868 (VIII of 1868) .nd 

Reg. XXXIV of 1803 by *0 Uws 

Extent Act. 1874 of 1874), S, 9 

and Sch. VII. i ■ . . I 
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such deed of mortgage and conditional sale, 
or of the balance due, if any part of the prin* 
cipal amount shall have been discharged, or 
when the mortgagee may not have been put in 
possession of the mortgaged property, the 
payment or established tender of the princi- 
pal sum lent, with any interest due thereupon, 
shall entitle the mortgagor and owner of such 
property, or his legal repi'esentative, to the 
redemption of his property, before the mort- 
gage is finally foreclosed in the manner pro- 
vided for by the following section; that is to 
say, at any tim'e within one year (Bengal, 
Fasli or Willaiti, according to the era current 
where the mortgage may take place) from 
and after the application of the mortgagee to 
the zila or city Court of Diwani Adalat for 
foreclosing the mortgage and rendering the 
sale conclusive in conformity with S. 8 of this 
Regulation: 

Provided that such payment or tender be 
clearly proved to have been made to the Ten* 
der and mortgagee or his legal representative; 
or that the amount due b'e deposited, within 
the time above specified, in the Diwani Ada- 
lat of the zila or city in which, the mortgaged 
property may be situated, as allowed for the 
security of ih'e borrower and mortgagor, in 
such cases, by Section 2, Regulation I, 1798, 
and Section 12, Regulation XXXiV, 1803,*> 
the whole of the provisions contained in which 
sections, as applied therein to the stipulated 
period of I'edemption, are declared to he 
equally applicable to the extended period of 
one year, granted for an equitable right of 
redemption by this Regulation. 

Procedure for mortgagee or conditional ven- 
dee desirous to foreclose mortgage or render 
conditional sale absolutg. 

8. Whenever the receiver or holder of a 
deed of mortgage and conditional sale, such 
as is described in the preamble and preceding 
tfections of this Regulation, may be desirous of 
foreclosing the mortgage and rendering the 
sale conclusive on the expiration of the sli- 
pulated period, or at any time subsequent be- 
fore the sum lent is repaid, he shall (after 
demanding payment from the borrower or his 
representative) apply for that purpose by a 
written petition, to be presented by himself, or 
by one of the authorised vakils of the Court, 
to the Judge of the zila or city in which the 
mortgaged land or other property may be si- 
tuated. 

The Judge, on receiving such written appli- 
cation, shall cause the mortgagor or his legal 
representative to be furnished, as soon as pos- 
sible with a copy of it; and shall at the 
same time notify to him by a parwana unrfer 
his seal and official signature that, if he shall 
not redeem the property mortgaged in the 
manner provided for by the foregoing section 
within on'e year from date of the notifi- 
cation, the mortgage will be finally foreclosed 
and the conditional sale will become conclu- 

give. 


BOMBAY REGULATION V OF 1827. 

(Is/ January, 1827.) 
CHAPTER V. 

OF THE DISPOSAL OF PROPERTY MORT- 
GAGED OR PLEDGED. 

•15. First. — When a creditor is placed in 
possession of property by mortgage or other- 
wise, as security for a debt, his claim over 
such property shall, in the absence of other 
special agreement, constitute his sole security 
for payment of the debt, or such part of it as 
the said property may haVe been given in se- 
curity for, and interest thereon is to be con- 
sidered as included in the said security. 

, Second. — If the property yield profit, and 
no stipulation has be'en made respecting the 
disposal of the said profit, or payment of inte- 
rest on the debt, the profit shall be considered 
as equivalent for the interest. 

Third. — In the abs’mee of any special ag- 
reement, or recognised law or usage to the 
contrary, either party may at any time, by the 
institution of a civil suit, cause the property 
to be applied to thV: liquidation of the debt, 
the surplus, if any, being restored to the owner. 

THE MESNE PROFITS AND IMPROVE- 
MENTS ACT, 1855. 

Act No. XI of 1855. 

{21th March, 1855.) 
An Act relating to mesne projits and to im- 
provements made by holders under defective 
titles in cases to which the English law is 

applicable. 

Preamble. 

WHEREAS it is expedient, in cases to which 
the English law is applicabl'e, to limit tlie 
liability for mesne profits and to secure to bona 
fide holders under defective titles the value of 
improvements made by them; It is enacted 
as follows: 

No person chargeable with rent bona fide paid 
to holder under dgfective title. 

1. No person shall be chargeable witli any 
rents or profits of any immovable pio|)erly 
wliicii he has bona fide paid over to any per- 
son of whom he bona fide held th’e same, notwith- 
standing it may afterwards appear that the 
person to whom such payment was made had 
no right to receive such Vents or profits. 

Value of improvements madg by bona fde 
holders under defective titles secured to them. 

2. If any p’erson shall erect any building 

a. Section 15 is repealed by the Transfer of 
Property Act, 1882 (4 of 1882), in the 
whole of the province of Bombay other 
than the scheduled Districts, . i.e. the vil- 
lages belonging to the following Mehwassi 
Chitfs: — 

(1) The Parvi of Kathi. (2) The Parvi of 
Nal. (3) The Parvi of Singpur. (4) The 
Waiwi of Gaohalli. (5) The Wassawa of 
Chikhli. (6) The Parvi of Navalpur. 

See Notification No. 5947, dated the 27th Oc- 
tober 1892, Bombay Governmgnt Gazette, 
1892, Pi. I, p. 1071, 
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ur mak« an improvement upon any lands held 
by him bona fide in the belief that he had an 
estate in fee-simple, or other absolute estat'e, 
and such person, his heirs or assigns, or his or 
their under-tenants, he evicted from such lands 
by any person having a better title, the per- 
son who erected the building or made the im- 
provement, his heirs or assigns, shall be en- 
titled either to have the value of the building 
or improvement so erected or made during 
such holding and in such belief, estimated 
and paid or secured to him or them, or, at the 
option of the person causing the eviction, to 
purcliase the interest of such person in the 
lands at the value thereof irrespective of the 
value of such building or improvement: 

Amount how fixed. 

Provided that the amount to be paid or se- 
cured in respect of such building or improve- 
ment shall be the estimated value of the same 
at the time of such eviction. 

Act to apply only to cases governed by 

English law. 

3. Nothing in this Act contain'ed shall ex- 
tend to any case to which the English law is 
not applicable. 


THE TRUSTEES’ AND MORTGAGEES’ 

POWERS ACT 1866. 

Act No. XXVIII of 1866. 

(24(A October^ 1866.) 

An Act to give to Trustees, Mortgagees (tnd 
others, in cases to which English Law is ap- 
plicable, certain powers now commonly insert- 
ed in Settlements, Mortgages and wills, and to 
amend the Law of property and relieve 

Trustees. 

Pream ble. 

WHEREAS it is expedient that in cases to 
which English law is applicable certain po- 
wers and provisions usually inserted in settle- 
ments, mortgages, .wills and other instruments 
should be made incident to tlie estates of the 
persons interested so as to dispense with th'e 
necessity of inserting the same in terms in 
every such instrument, and that in such cases 
truste'es should be relieved; it is enacted as 
follows: — 

^Interpretation clause'* 

1. In the construction of this Act, unless 
there be something repugnant in the subject 
or context, — 

'‘Immovable property^ 

’‘immovable property” shall include land, 
any benefit to arise out of land, and things 
attached to the earth or permanently fastened 
to anything which is attached to the earth: 

“Mortgage** 

“mortgage^’ shall be taken to includ’e every 
instrument by virtue whereof immovable pro- 
perty is in any manner conveyed, pledged or 
charged as security for the repayment of .mo- 
ney or money's worth lent, and to be recon- 
veyed or released on satisfaction of the debt: 

“Mortgagor.** 

“mortgagor” shall be taken to include 'every 
person by whom any such conveyance, pledge 


or charge as aforesaid shall be made: 

“Mortgagee." M " 

“mortgagee” shall be taken to include every 
person to whom or in whose favour arty such 
conveyance, pledge or charge as aforesaid is 
made or transferred; and 

“High Court.** 

“High Court” means a court W’hich is a High 
Court for the purposes of th’e Government of 
India Act, 1935. 

* * * 

Powers of Mortgagees. 

Powers incident to mortgages. 

6. Where any principal-money is secured or 
charged by deed on any immovable property, 
or on any interest therein, the person to whom 
such money shall for the time being be pay. 
able, his ex'ecutors, administrators and as- 
signs, shall, at any time after the expiration 
of one year from the time when such princi- 
pal-money shall have become payable, accord- 
ing to the terms of the deed, or after any in- 
terest on such principal-money shall have been 
in arrear for six months, or after any omissibn 
to pay any premium on anfy insurance which 
by the terms of the deed ought to be paid by 
ib'e person entitled to the property subject to 
the charge, have the following powers to the 
same extent (but no more) as if they had 
been in terms conferred by the p’erson creating 
the charge, namelyr 

l5t. a power to s^ell or concur with any 
other person in selling the whole 
or any part of the prop'erty by pub- 
lic auction or private contract, sub- 
ject to any reasonable conditions 
he may think ht to make, and to 
rescind or vary contracts for sal^ 
or buy in and re-sell the property, 
from time to tim'e, in like manner: 

2n(L, a power to appoint or obuin the 
appointment of a recover of the 
rents and profits of the whole or 
any part of the property in rtiariner 
hereinafter mentioned. 

Receipts for purchase-money sufficient 

discharges. 

7. Receipts for purchase-rtioney given by 
the person or persons 'exercising the power of 
sale hereby conferred shall be sufficient dis- 
charges to the purchasers, who shall not be 
bound to see to the application of such pur- 
chaSe-money. 

Notice to be given before sale; . 

8. No such sale as last aforesaid shall be 

made until after six months’ notice in writing 
given to the person or one of the ptersons en- 
titled to the properly .subject to the chatg^ 
or affixed on some conspicuous part of such 
property ; . * 

but purchaser relieved from inquiry as to cir- 
cumstances of sale. 

but when a sale has been effected in pro- 
fessed exercise of the powers hereby confer- 
red, the title of the purchaser shall not be 
liable to be impeached on the ground that no 
case had arisen to authorize the exercise of 
such power, or that no such notice as aforo* 
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said had been given; but any person damnifi* ' 
ed by any such unauthorized exercise of such 
poAver shall have his remedy in damages against 
the person or persons selling. 

Application of purchase-money. 

9. The money arising by any sale effected 
as aforesaid shall be applied by the person 
receiving the same as follows: 

first, in payment of all the expenses in- 
cident to the sale or incurred in 
any attempted sale; 

secondly, in discharge of all interest and 
costs then due in respect of the 
charge in consequence whereof llte 
sale was made; and 

thirdly, in discharge of all the principal 
moneys then due in respect of such 
charge; 

and the residue of such money shall b'e 
paid to the person entitled to the 
property subject to the charge, his 
executors, administrators or as- 
signs, as the case may b'c. 

Conveyance to purchaser. 

10. The person exercising the power of 
sale hereby conferred shall have poWer by 
deed to convey or assign to and vest in the 
purchaser the property sold for all the estate 
and interest therein which the person who 
created the charge had power to dispose of: 

Provided that nothing herein contained shall 
be construed to authorize the mortgagee of a 
term of years to sell and convey the fee-sim- 
ple of the property comprised therein in cases 
where the mortgagor could have disposed of 
such fee-simple at the date of the mortgage. 


Owner of charge may call for title-deeds and 
conveyance of Ipgal estate. 

11. At any time after the pov/cr of sale 
hereby conferred shall have become exercis*. 
able, the person entitled to ‘exercise the same 
shall be entitled to demand and recover from 
the person entitled to the property subject to 
the charge all the deeds and docurcents m his 
possession or power relating to the same pro- 
p-^rty or to the title thereto, which he would 
have been entitled to demand and recover if 
the same properly had been conveyed, ap- 
pointed or surrendered to and were then vest- 
ed in him for oil the estate and interest which 
the person creating the charge had power to 

*^'a^n*d,^ where the legal estate shall be out- 
standing in a trustee, the person entitled to 
a charge created by a person equitably entit - 
ed or any purchaser from such person, shall 
iiJ entitled to cull for a conveyance of the le- 
gal estate to the same extent as the person 
creating the charge could have called for such 
a ronveyance if the charge had not been 


made. 


Appointment of receiver. 

12 Any person entitled to appoint or ob- 
tain the appointment of a receiver as afore- 
aaid may, from time to time, if any person or 
persons has or have been named la the deed 
of charge for that purpo*. appoint such per- 
Jon or airy one pf auch peraooa to be receiver. 


or if no person be so named, then may, by 
writing delivered to the person or any one of 
th‘e persons entitled to the property subject to 
the charge, or affixed on some conspicuous 
part of the property, require such last-men- 
tioned person or persons to appoint a fit and 
proper person as receiver, and if no such ap* 
poinlm'ent be made within ten days after such 
requisition, then may in writing appoint any 
person he may think fit. 

No person shall be ineligible for the office 
of receiver merely because h’e is an officer of 
the High Court. 

Receiver deemed to be the agent of the 

mortgagor. 

13. Every receiver appointed as aforesaid 
shall be deemed to be the agent of the person 
entitled to the properly subject to the charge, 
who shall be solely responsible for his acts or 
defaults, unless otherwise provided for in the 
charge. 

Powers of receiver. 

14. Every receiver appointed as aforesaid 
shall have power to demand and recover and 
give effectual receipts for all the rents, issues 
and profits of the properly of which he is ap- 
pointed receiver, by suit, distress or otherwise 
in the name either of the person entitled to 
the properly subject to the charge, or of the 
person entitled to the money secured by the 
charge, to the full extent of the estate or inte- 
rest which the person who created the charge 
had power to dispose of. 

Receiver may be removed, and new receivers 

appointed. 

15. Every receiver appointed as aforesaid 
may be removed by the like authority, or on 
the like requisition as before provided with 
respect to the original appointm'cnt of a re- 
ceiver, and new receivers may be appointed 
from time to time. 

Receiver to rpeeive commission not exceeding 

five per cent. 

16. Every receiver appointed as aforesaid 

shall be entitled to retain out of any money 
received by him. in lieu of all costs, charges 
and expenses whatsoever, such a commission, 
not exceeding five per centum on the gross 
amount of all money received, as shall be spe- 
cified in his appointm’ent, and if no amount 
shall be so specified, then five per centum on 
such gross amount. 

Receiver to insure if requirfd. 

17. Every receiver appointed as aforesaid 

shall, if -so directed in writing by the person 
entitled to the money secured by the charge, 
insure and kgep insured from loss or damage 
by fire, out of the money received by him, tlie 
whole or any part of the property included 
in the charge which is in its nature insurabl'e. 

Applicatiun of moneys received by him. 

18. Every receiver appointed as aforesaid 

shall pay ami apjdy all the money received by 
him in the first place in discharge of (Gov- 
ernment revenue and of all taxes, rales and as- 
se.ssments whatsoever, and in payment of his 

1 commission as aforesaid, and of the piemiums 
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oil tlie ini^urances, if any; and in th'e next place 
in payment of all interest accruing due in res- 
pect of any principal-money then charged on 
the property over which he is receiver, or on 
any part thereof; and, subject as aforesaid, 
shall pay all the residue of such money to the 
p'erson for the time being entitled to the pro- 
perty subject to the charge, his executors, ad- 
ministrators or assigns. 

— This part to relate to charges by way of 

mortgage only. 

19. The powers and provisions contained 
in sections 6 to 18 of this Act, both inclu- 
sive, relafe only to mortgages or charges made 
to secure money advanced or to be advanced 
by way of loan, or to secure an existing or 
future debt. 

THE SPECIFIC RELIEF ACT, 1877. 
Act No. 1 Of 1877. 

Specific performance in case of part perform 
mance of contract to lease. 

S. 27A. Subject to the provisions of this 
Chapter, where a contract to lease immoveable 
property is mad'e in writing signed by the par- 
ties thereto or on their behalf, either party 
may, notwithstanding that the contract, though 
required' to be registered, has not been I'egis- 
tered, sue the other for specific performance 
of the contract if, 

(a) where specific performance is claim- 
ed by the lessor, he has delivered 
possession of the property to the 
lessee in part performance of the 
contract: and 

(h) where specific performance is claim- 
ed by the lessee, he has, in part 
performance of the contract, taken 
possession of the property, or, be- 
ing already in possession, continues 
in poss'ession in part performance 
of the contract, and has done some 
act in furtherance of the contract: 

Provided that nothing in this section shall 
affect the rights of a transferee for considera- 
tion who has no notice of the contract or of 
the part p’erformance thereof. 

This section applies to contracts to lease 
executed after the first day of April 1930. 

THE CROWN GRANTS ACT, 1895. 
Act No. XV Of 1895. 

(10th October, 1895.) 
An Act to gxplain the Transfer of Property 
Act, 1882, so far as relates to grants from the 
Crown, and to remove certain doubts as to the 
powers of the Crown in relation to such grants. 

WHEREAS doubts have arisen as to the ex- 
tent and operation of the Transfer of Pro- 
perty Act, IV of 1882, and as to the power 
of the Crown to impose limitations and res- 
trictions upon grants and other transfers of 
land made by it or under its authority, and it 
is expedient to remove such doubts; It is here- 
by enacted as follows: — 

Title and extent. 

1. (1) This Act may be called the Crown 
Grants Act, 1895. (2) It extends to 


At>P.) 

all the Provinces of India. 

Transfer of Property Act, 1882, not to apply 

to Crown grants. 

2. Nothing in the Transfer of Property 
Act, IV of 1882, contained shall apply or be 
deemed ever to have applied to airy grant or 
other transfer of land or of any interest there- 
in heretofore made or hereafter to be mad'e by 
or on behalf of the Crown to, or in favour of, 
any peson whomsoever; but every such grant 
and transfer shall he construed and take effect 
as if the said Act had not been passed. 

Crown grants to take effect according to 

their tenor. 

3. All provisions, restrictions, conditions 
and limitations o^er contained in any such 
grant or transfer as aforesaid shall be valid 
and take effect according to their tenor, any 
rule of law, statute or enactment of the Legis- 
lature to the contrary notwithstanding. 

THE INDIAN REGISTRATION ACT, 

1908. 

Act No. XVI of 1908 

PART m. 

OF REGISTRABLE DOCUMENTS. 

Documents of which registration is compulsory. 

17. (1) The following documents shall be 
registered, if the property to which they relate 
is situate in a district in which, and if they 
have been executed on or after the date on 
which, Act No. XVI of 1864, or the Indian 
Registration Act, 1866, or th'e Indian Re^ 
tration Act, 1871, or the Indian Registration 
Act, 1877, or this Act came or comes into 
force, namely: — 

(a) instruments of gift of immovable 
property; 

(b) other non-testamentary instruments 
which purport or operate to ci*eate, 
declare, assign, limit or extinguish, 
whether in present or in future, any 
right, title or interest, whether 
vested or contingent, of the value 
of one hundred rupees and up- 
wards, to or in immovable pro- 
perty; 

(c) non-testamentary instruments wbicn 
acknowledge the receipt or psy* 
m‘ent of any consideration on ac- 
count of the creation, declaration 
assignment, limitation or extinction 
of any such right, title or interest; 
and 

(d) leases of immovable properly 
from year to year, or for any^ term 
'exceeding one year, or reserving • 
yearly rent; 

(e) non-testamentary instruments trans- 
ferring or assigning any decree or 
order of a Court or any award when 
such decree or order or award pur* 
ports or operates to create, declare, 
assign, limit or extinguish, whether 
in present or in future, any 

title or interest, whether vested or 
contingent, of the value of one hun- 
dred rupees and upwards, to or in 
immovable property: 
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Provided that the Provincial Government 
may, by order published in the Official Ga- 
zette, exempt from the operation of this sub- 
section any leases executed in airy district, or 
part of a district, the terms granted by which 
do not exceed five years and the annual rents 
reserved by which do not exceed fifty rup'ees. 

(2) Nothing in clauses (b) and <c) of 
sub-section (1) applies to — 

(i) any composition deed; or 

(ii) any instrument relating to shares 
in a Joint Stock Company, not- 
withstanding that the assets of 
such Company consist in whole or 
in part of immovable property; 
or 

(iti) any debenture issued by any such 
Company and not creating, dec- 
laring, assigning, limiting or ex- 
tinguishing any right, title or in- 
terest, to or in immovable proper- 
ty except in so far as it entitles 
the holder to the security afforded 
by a registered instrument where- 
by the Company has mortgaged, 
conveyed or otherwise transferred 
the whole or part of its immov- 
able property or any interest there- 
in to trustees upon trust for the 
benefit of the holders of such de- 
bentures; or 

(iv) any endorsem'ent upon or transfer 
of any debenture issued by any 
such Company; or 

(v) any document not itself creatine, 
declaring, assigning, limiting or 
extinguishing any right, title or in- 
terest of the value of on'c hundred 
rupees and upwards to or in im- 
movable property, but merely 
creating a right to obtain another 
document which will, when ex'e- 
cuted, create, declare, assign, limit 
or extinguish any such right, title 
or interest; or 

(vi) any decree or order of a Court 

except a decree or order expressed 
to be made on a compromise and 
comprising immovable property 

other than that which is the suh- 
ject-matter of the suit or proceed- 
ing: or 

(vii) any grant of immovable property 
by the Crown; or 

(viii) any inslrum'^nt of partition made 
by a Revenue Officer; or 

(ix) any order granting a loan or ins- 
trument of collateral security 

granted under the Land Improve- 
ment Act, 1871, or the Land Im- 
provement Loans Act, 1883; or 

(x) any order granting a loan under the 

Agriculturists' Loans Act, 1684, or 
instrument for securing the repay- 
ment of a loan made under that 
Act; or 

(x«) Any order made under the Cbarit- 


able Endowments Act, 1890, (VI 
of 1890), Vesting any property in 
a treasurer of Charitable Endow- 
ments or divesting any such 
Treasurer of any property or; 

(xi) any endorsement on a mortgage- 
deed acknowledging th'e payment 
of the whole or any part of the 
mortgage-money, and any other re- 
ceipt for payment of money due 
under a mortgage wh’en the receipt 
does not purport to extinguish the 

mortgage; or 

(xii) any certificate of sale granted to 
the purchaser of any property sold 
by public auction by a Civil or 
Revenue Officter. 

Explanation — A document purporting or 
operating to effect a contract for the sale of 
immovable property shall not be deemed to 
require or ever to have required Registration 
by reason only of the fact that such docu- 
ment contains a recital of the payment of any 
earnest money or of the whole or any part of 
the purchase-money. 

(3) Authorities to adopt a son, ex'ecuted 
after the first day of January 1872 and not 
conferred by a will, shall also be registered. 

Documents of which registration is optional. 

18. Any of the following documents may 
be registered under this Act, namely: — 

(а) instruments (other than instruments 
of gift and wills) which purport 
or operate to create, declare, as- 
sign, limit or extinguish, whether 
in present or in future, any right, 
title or interest, whether vested or 
contingent, of a value less than one 
hundred rupees, to or in immov- 
able property; 

(б) instruments acknowledging the 
receipt or payment of any conside- 
ration on account of the creation, 

declaration, assignment, limitation 
or extinction of any such right, 
title or interest; 

(c) lease of immovable property for 
any term not exceeding one y’.jur 
and leases exempted under Section 

17; 

(cc) instruments transferring or assign- 
ing any decree or order of a Court 
or any award when such decree or 
order or award purports or operates 
to create, declare, assign, limit or 
extinguish, whether in present or 
in future, any right, title or inte- 
rest, whether vested or contingent, 
of a value less than one hundred 
rupees, to or in immovable pro- 
perty; 

(d) instruments (other than wills) 
which purport or operate to create, 
declare, assign, limit or extinguish 
any right, title or interest to or in 
movable property; 

(e) wills; and 

(/) all other documents not required by 
•ectioQ 17 to be registered. 
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PART X. 

OF THE EFFECTS OF REGISTRATION 
AND NONREGISTRATION. 

Time jrom which registered document operates. 

47. A registered document shall operate 
from the lime from which it would have com- 
menced to operate if no registration thereof 
had been required or made, and not from the 
lim’e of its registration. 

Registered documents relating to property when 

to take fffect against oral agreements. 

48. All non-iesiamentary documents duly 
registered under this Act, and relating to any 
properly, wliether movable or immovable, 
shall take effect against any oral agreement 
or declaration relating to such property, un- 
less where the agreement or declaration has 
been accompanied or followed by delivery of 
possession and the same constitutes a valid 
transfer under any law for tht time being in 
force: 

Provided that a mortgage by tfeposit of title- 
deeds as defined in section 58 of the Transfer 
of Pro])erty Act, 1882, shall take effect against 
any mortgage-deed subsequently executed and 
registered which relates to the same property. 

Effect of non-registration of documents re- 

quired to be registered. 

49. No document required by section 17 or 
by any provision of the Transfer of Properly 
Act, 1882, to be registered shall — 

(а) affect any immovable property 
comprised therein, or 

(б) confer any power to adopt, or 

(c) be received as evidence of any trans- 
action affecting such properly or 
conferring such pow'er, unless it 
has been registered. 

Provided that on unregistered document af- 
fecting immovable property and required by 
this Act or the Transfer of Property Act, 
1882, to be registered may be received as evi- 
dence of a contract in a suit for specific per- 
formance under Chapter II of the Sp^ccific Re- 
lief Act, 1877, or as evidence of part perfor- 
mance of a contract for the purposes of section 
53A of the Transfer of Properly Act, 1882, or 
as evid’cnce of any collateral transaction not 
required to be effected by registered insliu- 
ment. 


THE MUS.SALMAN WAKF VALIDATING 

ACT, 1913. 

Act No. VI Of 1913. 

ath March 1913.) 

An Act to declare the rights of Miissalmans 
to make settlements of property by way of 
"wakf" in favour of their families, children- 

and descendants. 

WHEREA.S doubts have arisen regarding 
the validity of wakfs created by persons pro- 
fessing the Mussalman faitli in favour of th’em- 
selves, their families, children and descendants 
and ultimately for the benefit of the poor or 
for other religious, pious or charitable purpo- 
ses; and whereas it is expedient to remove 
such doubts; It is hereby enacted as follows:— 


Short title and extent, i- -bM-.i'l 

1. (1) This Act may be called the Mussab 
man Wakf Validating Act, 1913. * ' 


( 2 ) 

India. 


It extends to all the Provinces of 





VX ^ ' it) 

uefinitions ^ 

2. In this Act, unless there is anything I'e- 
pugnant in the subject or context, — 

(1) “Wakf means the permanent dedica- 
tion by a person professing the Mussalman 
faith of any property for any purpose recog- 
nized by the Mussalman law as religious, pious 
or charitable. 

(2) “Hanafi Mussalman” means a follower 
of the Mussalman faith who conforms to the 
tenets and doctrines of the Hanafi School of 
Mussalman law. 


Power of Mussalmans to create certain 

wakfs. 

3. It shall be lawful for any person profess- 
ing the Mussalman faith to create a wakf 
which in all other respects is in accordance 
with the provisions of Mussalman law, for the 
following among other purposes: — 

(а) for the maintenance and support 

wholly or partially of his family, 
children or descendants, and 

(б) where the person creating a w^ 

is a Hanafi Mussalman, also for 
his own maintenance and support 
during his lifetime or for the pay- 
ment of his debts out of the rents 
and profits of the property dcdicat- 

ed: . . u 

Provided that the ultimate benefit is yi such 
cases expressly or impliedly reserved for the 
poor or for any other purpose recognised by 
the Mussalman law as a religious, pious or 
charitable purpose of a permanent character; 
Wakfs not to be invalid by reason of remote- 
ness of benefit to poor, etc. 

4. No such wakf shall be deemed to be 
invalid merely becausfe the berfefit rescued 
tlierein for the poor or other religious, pious 
or charitable purpose of a permanent nature 
is postponed until after the extinction ol me 
family, children or descendants of the person 

creating the wakf. 

Saving of local and sectarian custom. 

5. Nothing in this Act shall affect any 
custom or usage whether local or 

among Mussalmans of any particular class or 

sect. 


THE HINDU TRANSFERS AND 

bequests act* 1914. 

Madras Act No. 1 Of 1914 ; ; 
j (14lA February J914.> 

Act to declare ike rights of ® 


Preflra61c* • • ■ . 

WHEREAS it is expedient to^ IS- W 
-hts of persons governed by ; the 1 ^ 

make transfers and bequests in fa 
born persons; It ia hereby enacted as loi 


vs: 
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Short title. 

1. This Act may be called “The Hindu 
Translers and Bequests Act, 1914.” 

Application and exlpnt. 

2. (1) This Act shall apply to all transfers 
inter vivos and ^vills made by persons gov- 
erned by the Hindu law who ere domiciled 
within ih'e limits of the Presidency of Mad- 
ras. 

(2) In the case of transfers inter vivos or 
wills executed before the date of this Act, the 
provisions of this Act shall apply to such of 
the dispositions thereby made as are int'ended 
to come into operation at a time which is 
subsequent to such date: Provided that noth- 
ing contained in this section shall affect bona 
hde transfei'ees for valuable consideration in 
whom the right to any property has vested 
prior to the date of the Act. 

Explanations — Hindus governed by the Ma- 
rumakkattayam or the Aliyasantana law shall 
be deemed to b'e persons governed by the 
Hindu law for the purposes of this Act. 
Disposition for the benefit of per5on not in 

existence. 

3. Subject to the limitations and provi- 
sions .specified in this Act, no disposition of 
prop'crl’y by a Hindu, whether by transfer 
inter vivos or by will, shall be invalid by rea- 
son only that any person for whose benefit it 
may have been made was not born at the date 
of such disposition. 

Limitations and conditions. 

4. The limitations and provisions referred 
to in S. 3 shall be the following, namely — 

(a) in respect of dispositions by trans- 
fers inter vivos, those contained in 
Chap. II of the Transfer of Pro- 
perty Act, 1882, and 
(fi) in respect of dispositions by will, 
those contained in Ss. 113, 114, 
115 and 116 of the Indian Succes- 
sion Act, 1925. 

[;Vote.— Sections 3 and 4 were substituted 
for the original Ss. 3. 4 and 5. by the Trans- 
fer of Property (Amendment) Supplementary 
Act XXI of 1929, S. 11. which came into force 
on the 1st April 1930, The original .Ss. 3, 4 
and 5 were as follows: — 

”3. A transfer infer vivos or dis- 
position by will of any property shall 
not be invalid try reason only that the 
transferee or legatee is an unborn per- 
son at the date of the transfer or the 
death of the testator, as the case may 
be. 

4, No transfer of property can 
operate to create an interest which is 
to take effect after the lifetime of on’e 
or more persons living at the date of 
the transfer and the minority of some 
persons who shall b.; in existence at the 
expiration of tliat period and to whom, 
if he attains full age. the interest 
created is to belong. 

is 5. No bequest is valid whereby the 
vesting of the thing bequ^thed may 


be delayed beyond the lifetime of one 
or more persons living at the testator's 
decease and the minority of some p'er- 
Bon who shall be in existence at the 
expiration of that period and to whom, 
if be attains full age, the thing be- 
queatli'ad is to belong.”! 


THE HINDU DISPOSITION OF PRO- 
PERTY ACT, 1916. 

Act No. XV Of 1916. 

i2Qtk September, 1916.) 
An Act to remove certain existing disabilities 
in respect of the power of disposition of pro- 
perty by Hindus for the benefit of persons not 
in existence at thg date of such disposition. 

WHEREAS it is expedient to remove cer- 
tain existing disabilities in fespect of the po- 
wer of disposition of property by Hindus for 
the benefit of persons not in existence at the 
date of such disposition; It is hereby enacted 
as follows: — 

Short title and extent. 

1. (1) This Act may be called the Hindu 
Disposition of Properly Act, 1916. 

(2) It extends, in the first instance, to all 
the Provinces of India, except the province of 
Madras; Provided that the Provincial Govern- 
ment may, by notification in the Official Ga- 
zette, extend this Art to the province of 
Madras. 

Dispositions for the benefit of person not 

in existfuce. 

2. Subject to the limitations and provisions 
specified in this Act, no disposition of projjer- 
ty by a Hindu, whether by transfer inter vinos 
or by will, shall be invalid by reason only that 
any person for whose benefit it may have 
been made was not in existenc'e at the date 
of such disposition. 

Limitations and conditions. 

3. The limitations and provisions referred 
to in S. 2 shall be the following, namely: — 

(а) in respect of dispo.sitlons by trans- 
fer inter vivos those containVd in 
Chap. II of the 'I'ransfer of Pro- 
perly Act, 1882, and 

(б) in respect of dispositions by will, 
those contained in Ss. 113, 114, 
115 and 116 of the Indian Succes- 
sion Act, 1925. 

[Aotc.— -“Chapter H” was substi- 
tuted for “Ss. 13, 14 anri 20," by tlie 
Transfer of Property (Amendment) 
Supplementary Act, XXI of 1929, S. 12, 
which came into force on the 1st April 
1930. 

Th'e words and figures ‘'.S.s. 113, 
114, 115 and 116 of the Indian Succes- 
sion Act, 1925” were substituted for the 
words and figures “Ss. 100 and 101 of 
the Indian Succession Act, 1865” by 
lli’e Transfer of Property (Amendment) 
Supplementary At-t, XXI of 1929, sec- 
tion 12.J 

4 . (Omitted by the Transfer of Properly 
(Amendment) Supplementary Act, XXI of 
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1929, Section 12.) 

[Note . — The original S. 4 was as fol- 
lows: 

4. Where a disposition of property 
fails by Reason of any of the limitations 
referred to in S. 3, any disposition in* 
tended to take effect after or upon fai* 
lure of such prior disposition also 
fails.] 

Application of this Act to the Khoja community 
5. Where the Provincial Government is of 
opinion that the Khoja community in the Pro* 
vince or any part thereof desire that the pro* 
visions of this Act should be extended to 
such community, it may, by notification in the 
OiBcial Gazette, declare that the provisions of 
this Act, with the substitution of ih'e word 
“Khojas” or “Khoja,” as the case may be, for 
the word “Hindus” or “Hindu” wherever those 
words occur shall apply to that community in 
such area as may be specified in the notifica* 
tion and this Act shall thereupon haVe effect 
accordingly. 


THE HINDU TRANSFERS AND BE* 
QUESTS (CITY OF MADRAS) ACT, 

1921. 

ACT No. VIII Of 1921. 

(27th March 1921.) 
An Act to declare the rights of Hindus to 
make transfers and bequests in favour of 
unborn persons in the City of Madras. 

WHEREAS it is expedient to declare the 
rights of Hindus to make transfers and be- 
quests in favour of unborn persons in the City 
of Madras; It is hereby enacted as follows: — 

Short title. 

1. This Act may be called the Hindu 
Transfers and Bequests (City of Madras) Act, 
1921. 

Application and extent. 

2. ( 1 ) This Act shall apply to all trans- 
fers int^r vivos and wills made by persons 
governed by tIVe Hindu law who are domicil- 
ed within the limits of the Ordinary Original 
Civil Jurisdiction of the High Court of Mad- 
ras. 

(2) In the case of transfers inter vivos or 
wills executed before the date of this Act, the 
provisions of this Act shall apply to such of 
the dispositions thereby made as are intended 
to come into operation at a time which is sub- 
sequent to the 14th February 1914: 

Provided that nothing contained in this sec- 
tion shall affect bona fide transferees for va- 
luable consideration in whom the right to any 
property has vested prior to the date of this 
Act. 

Explanation . — Hindus govern’ed by the Ma- 
nimakkattayyam or the Aliyasantana law shall 
be deemed to be persons governed by the Hin- 
du law for the purposes of this Act. 

Disposition for the benefit of person 

not in existence. 

3. Subject to the limitations and provi- 
sions specified in this Act, no disposition of 
prop'erty by a Hindu, whether by transfers 


inter vivos or by will shall be invalid by rea- 
son only that any person for whose benefit it 
may have been made was not bom at the date 
of such disposition. 

Limitations and conditions. . \ 

4. The Limitations and provisions referred 
to in section 3 shall be the following name 
ly— 

(o) in respect of disposition by trans- 
fer inter vivos, those contained in 
Chap. II of the Transfer of Pro- 
perty Act, 1882, and 
(fc) in Inspect of disposition by will, 
those contained in Ss. 113, 114, 
115 and 116 of the Indian Succes- 
sion Act, 1925. 

[Note : — Sections 3 and 4 were substituted 
for the original Ss. 3, 4 and 5, by the Trans- 
fer of Property (Amendment) Supplementary 
Act XXI of 1929, S. 13, which earn'd into force 
on the Ist April 1930. The original Ss. 3, 
4 and 5 were as follows: 

“3. A transfer inter vivos or dis- 
position by will of any property shall 
not be invalid by reason only that the 
transferee or legatee is an unborn per- 
son at thd date of the transfer or the 
death of the testator, as the case may 
be. 

4. No transfer of properly. ^ cart 
operate to create an interest which is to 
take effect after the lifetime of one or 
more persons living at the date of the 
transfer and the minority of some per- 
son who shall be in existence at the 
'expiration of that period and to whom 
if he attains full age, the interest creat- 
ed is to belong. 

5. No bequest is valid whereby the 
vesting of the thing bequeathed may be 
delayed beyond the lifetime of one of 
more persons living at the testators 
decease and the minority of some per* 
sons who shall be in existence at the 
expiration of that period and to whom, 
if he attains full age, the thing beque» 
thed is to belong.”] 


THE MUSSALMAN WAKF VALIDATING 

ACT, 1930. 

Ac* No. xxxn or 1930. 

(25M /lily, 1930.) 
An Act to give retrospective effect to the MuS' 
Salmon Wakf Validating Act, 1913., 

WHEREAS the Mussalman Wakf -Validat- 
ing Act, VI of 1913, does not apply to wakla 
created before its enactment; 

AND WHEREAS it is expedient to vali- 
date such wakfs without infringing any ngnla 
contrary thereto which may have already «c* 
cru'ed or been acquired: 

It is hereby enacted as follows:-- 

Short title. • • 

1. This Act may be called the Mussalman 

Wakf Validating Act, 1930. <t - - 



MUSSALMAN WAKF VALIDATING ACT, XXXII OF 1930 


2189 




Act VI of 1913 to apply retrospectively. 

2. The Mussalman Wakf Validating Act, 
VI of 1913, shall be deemed to apply to 
wakfs created before its commencement: 

Provided that nothing herein contained shall 
be deemed in any way to affect any right, ti- 
tle, obligation or liability already acquired, 
accrued or incurred before th'e commencement 
of this Act. 


THE PAYMENT OF TAXES (TRANS 
FER OF PROPERTY ACT, 1949. 

Act No. XXII Of 1949. 

(22nd April 1949.) 
An Act to mnkp provision for the payment of 
taxes before transfers of property are register- 
ed in certain cases. 

WHEREAS it is expedient to make provi- 
sion for the payment of taxes before transfers 
of property are registered in c'erlain cases; It 
is hereby enacted as follows: — 

Short title and extent. 

1. (1) This Act may be called the Pay- 
ment of Taxes (Transfer of Property) Act, 
1949. 

(2) It extends to all the Provinces of In- 
dia. 

Application of Act. 

2. This Act shall apply to any person — 

(i) who, on account of the setting up of 

the Dominions of India and Pakistan, 
or on account of civil disturbances or 
the fear of such disturbances, leaves 
or has, since th'e 14th day of August 
1947, left any place in the Provinces 
of India for any place outside India, 
or who, since the said date, has been 
residing in any place outside India; 
or 

(ii) who, in the opinion of any of the In- 
com’e-tax authorities specified in sub- 
section (1) of section 5 of the In- 
dian Income-tax Act, 1922 (XI of 
1922), or a Custodian of Evacuee 
Property or a Collector, is likely to 
leave the Provinces of India with the 
intention of settling in any place out- 
side the Provinces of India, and in 
respect of whom a declaration that 
he is a person to whom this Act ap- 
plies has been received from any 
such Income-tax authority. Custodian 
of Evacuee Property or Collector by 
the registering officer of the area in 
which any property belonging to 
such person is situate. 

Payment of taxes before registration of 

documents. 

S. (1) Where any document required to be 
rlegistered under the provisions of clause (a), 
clause (fc), clause (c) or clause (e) of sub- 
section (1) of section 17 of the Indian Regis- 
tration Act, 1908 (XVI of 1908), purports to 
transfer, assign, limit or extinguish any right, 
title or Interest in any property, other than 
agricultural land, belonging to any person to 
whom this Act sppUcs, oo registeriog officer 


appointed under the said Art shall register 
any such document, unless it is certified by 
the Income-tax Officer of the area in which 
the property is situate in r'espect of the per- 
son whose right, title or interest in the pro- 
perty is to be so transferred, assigned, limited 
or extinguished under th'<i terms of the do- 
cument that — 

(а) such person is not liable to assessment 
or taxation under the Indian Income- 
tax Act, 1922 (XI of 1922), the Ex- 
cess Profits Tax Act, 1940 (XV of 
1940), of the Business Profits Tax Act, 
1947 (XXI of 1947); 

(б) such person has eith'er paid or made 
satisfactory provision for the payment 
of all existing or anticipated liabilities 
under any of the Acts specified in clause 
(a) of this sub-section; or 

(c) the Income-tax Officer is otherwis’e sa- 
tisfied that the registration of the do- 
cument will not prejudicially affect the 
recovery of all existing or anticipated 
liabilities r’eferred to in clause (6) of 
this sub-section. 

(2) Every Income-tax Officer refusing to is- 
sue a certificate under the proviijions of sub- 
section (1) shall make an order of refusal 
and record his reasons Ih'erefor and, on appli- 
cation ^ade by any person claiming to he af- 
fected by such order, shall, subject to the 
payment of such fee as may lie prescribed, 
furnish him with a copy of the ord'er. 

Recovery of taxes where properly has been 
transferred without a certificate. 

4. (1) Where, in respect of the transfer 
made on or after the seventh day of February 
1948, in the Provinces of Bombay, West Ben- 
gal, East Punjab, Bihar, Delhi and Ajmer- 
Merwara, and in any oth'er Province on or af- 
ter the dale on which the Transfer of Pro- 
perty (India) Ordinance, 1948 (III of 1948) 
was made applicable to that Province, of any 
right, title or interest in any immovable pro- 
perty other than agricultural land, belonging 
to any person to whom this Act applies, the 
Income-tax Officer of the area where the pro- 
perty is situate is satisfied, after giving such 
person notie’e in this behalf for a period of 
not less than one month, that no certificate in 
the terms mentioned in section 3 would have 
been issued to him if this Act had been in 
force on th'j date the transfer was made, he 
may forward a statement to the Collector show- 
ing the existing and anticipated liabilities by 
way of taxes in respect of all or any of the 
parties to the transfer. 

(2) On receipt of any statement under sub- 
tiection (1), the Collector shall proceed to 
recover the total amount shown in such state- 
ment as if it were an arrear of land revenue, 
and for th'e purpose of such recovery proceed- 
ings he may treat the property transferred as 
aforesaid as if it belonged to all or any of the 
persons named in the statement. 

Right of appeal 

An appegl fball Vie agftinst the order of 
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Hriy Incomf*-la\ OlfK-er rcftising to issue a cer- 
tificate under the provisions of sub-section 
(2) of section d to the Commissioner of In- 
come-tax to tvhom the Income-tax Officer is 
pubordinat'e, if presented to such Commissioner 
within thirty days from tlie date of the order, 
and the Commissioner may pass such orders 
thereon as he may think fit. 

Effect of Act over other laws. 

6. The provi.sions of this Act shall have ef- 
fect notwithstanding anything inconsistVnt 
l!)crewith contained in any other law for the 
time being in force. 

Bar of suits. 

7. No suit, prosecution or other legal pro- 
ceeding shall lie against the Central Govern- 


ment or any person or authority in respect of 
anything which is in good faith done- or -in- 
tended to be don'e under this Act. '“f . > 

Power to make rules. ’ 

8. The Central Government may iniik^ 
rules for the purpose of carrying into effect 
the objects of this Act, and, in particulari 
prescribe the fee payable under sub-section 
(2) of section 3. 

Effect of expiry of Ordinance XXI of 1948. 

9. On the expiry of the Payment of Taxes 
(Transfer of Property). Ordinance, 1948 (XXI 
of 1948), sectioon 6 of the General Clauses Act, 
1897 (X of 1897) shall apply as if the Ordi- 
nane’e had then been repealed by a Central 
Act. 


APPENDIX III. 


RULES FRAMED BY HIGH COURTS 

(ORIGINAL SIDE.) 

Rules of the Original Side of the High 
Court of Bombay Made Under the Trans- 
fer Of Property Act, 1882. 

CHAPTER XXX. 

Application under Section 83. 

585. Every application under S. 83 shall 
be made by a verified petition, stating the 
facts. 

Payment into Court of costs and expenses un- 
der 5. 83 or any subsequent section. 
Costs to be estimated and certified. 

586. Unless otlienvise ordered, there shall 
be paid into Court, in addition to the sum de- 
posited under S. 83 or any subsequent s^ec- 
tion, a sum sufficient to provide for the fees 
and charges of the Court and for the mortga- 
gee’s costs of obtaining payment out of Court; 
and also when such payment is made under 
S. 83, a further sum to provide for the mort- 
gagee’s costs of transferring the property, and 
causing such transfer to be registered; such 
costs to be estimafed and certified by the 
Taxing Master. 

4 

Order for payment of money into Court under 

S. 83.. 

587. Every order for payment of money 
into Court, under S. 83, shall sp'ecify the sums 
to be paid, and the purpose for which each 
sum is intended. 

Service of notice under 5. 83. 

588. Unless otherwise ordered, the appli- 
cant or his Attorn'ey shall serve, or cause to be 
served, the notice to be given under S. 83. 

Of notice of payment under any sub- 

sequent rule. 

589. When money is paid into Court under 
O. XXXIV, R. 2 of the Code of Civil Proce- 
dure, or under any subsequent rules of the 
said order, the person making such payment 
shall forthwith give written notice thereof to 
the pVrson or persons on whose account, such 
payment is made. 

, Application for mortgagee. 

• 590. Every appHcutiop By a mortgagee- tp 


' r 

obtain payment of money out of Court shall 
be on a verified petition. 

Affidavit of service of notice dr order. * 

591. Unless otherwise ordered, whenever 
any notice or order is served under the Act 
01 under the rules, an affidavit in proof of 
such service shall be filed as soon as possible 
thereafter. 

Disallowances where tehder refused. 

592. Where it shall appear that pi'tilvious 

to any payment into Court under S. 83 or any 
subsequent section a sufficient tender was made 
to, and refused by, the mortgage'e, he shall 
not be allowed to obtain payment of the am- 
ount deposited in Court to meet his claim, 
without deduction of the fees and charges of 
th'e Court, nor shall be allowed hiS costs of 
obtaining such payment. Except as afore- 
said, or when otherwise ordered the mortga- 
gee shall be allowed all costs properly' incur- 
red by him. " 

When interest disallowed. '* 

593. If through default on the PV* 
mortgagee it becomes nec^sary to obtain an 
enlargement of time under 0. XXXIV, R.^ 3 
or R. 8 of the Code of Civil Procedure, no in- 
terest shall be allowed for the ^ enlarged time 
without a special order in that behalf. 

Order for payment of money out of Court under 
S. 83 or any subsequent section. 

594. On ah application for payment of 
money out of Court, under S. 83 or any sub- 
sequent section by a mortgagee who has com- 
plied with the orders of the Court and the pro* 
visions of the Act and of the rules •'inad'o' in 
this behalf, so far as they relate to him. or 
apply to his case, and has, when reqUireifso 
to do, transferred the property and pcwscssion 
fre<e from encumbrance, and caused such 

fer to be re^slered and accounted fhr thto’d^ 
cnmtnts of title which were held by hin^ iw 
Court shall 'make such ordci' or orders 'as W 
it shall seem fit for the disposal of the 
tSl sum and interest thereon, and of -we fund 
for costa and expenses. 
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Dfcree absolute for foreclosure, 0. XXXIV, 

R. 3 or /?. 8. C. P, C. 

595. Every decre’e absolute for foreclosure 
under O. XXXIV, R. 3 R. 8 of C. P. C., shall 
direct that possession of the property be given 
to the mortgagee except where h'e is already 
in possession. It shall be drawn up with a 
recital of llic decree and the proceedings had 
there under and with a full description of the 
property. * 

Conveyance of property sold under O. XXXIV, 
R. 4 of C. P. C. or any subsequent rule. 

.'596. where immovable property is sold 
under O. XXXIV, R. 4 of C. P. C, or any 
subsequent rule the purchaser may on appli- 
cation to a Judge in Chambers, obtain a cer- 
tificate of sale as eviflenj-e of the title to the 
properly sold to him aijrl may also, at Iiis own 
costs, obtain a conveyance from the mortga- 
gor. 

Order under S. 83 kow enforced. 

597. Every enforceable order made under 

S. 83 may be enforced under the provisions 
of the Code of Civil Procedure, and shall for 
that purpose he deemed to have been made 
in a suit instituted under that Code. 

Rules relating to sales by Coinmissiimer to 
apply to snips under the Civil Procedure 

Code. 

598. Rules relating to sales by the Commi.s- 
sioner for taking accounts so far as they are 
applicabl'e shall apply to all sales by the Court 
under O. XXXIV, Rr. 4 and 5 or 7 and 8 of 
Civil Procedure Code. 

Meaning of the Act in this Chapter. 

599. In this Chapter the Act means “The 
Transfer of Property Act, 1882," and the .Sec- 
tions referred to are the sections of that Act. 


BOMBAY CITY CIVIL COURT RULES. 

(2) The following Rules* arc made under 
Section 104 of th'e Transfer of Property Act, 
1882, in so far as they relate to proceedings ta- 
ken in the Bombay City Civil Court to be es- 
tablished und'er the Bombay City Civil Court 
Act XI of 1948. The Rules will come into effect 
from the date of the establishment of the Bom- 
bay City Civil C>)url following the notification 
to be issued by the Provincial Government un- 
der Section 3 of the Bombay City Civil Court 
Act, 1948:— 

' Published with notification No. Cl84-A| 139.5, 

dated 4-8-1948. 

Application under Section 83, 

1. Every application under Section 83 of the 
Transfer of Property Act shall be made by a 
verified pfetllion, stating the facts. 

Payment into Court of costs and expenses under 
Section 83, or any subsequent Section-. Cost to 
tg estimated and certified. 

2. Unless olh’erwise ordered, there shall he 
paid in to Court, in addition to the sum depo- 
sited under Section 83 pr any subsequent Sec- 
tion, a sum sufficient to provide for the fees and 
charge of the Court and for the raortgage*s 
Mats of oMifiniDg payment out of Court; and 


also^when such payment is made under Section 
83, a further sum to provide for the mortga- 
gee’s costs of transferring the properly, and 
causing such transfer to be registered; such 
costs to be estimated and certified by the Re- 
gistrar. 

Order for payment of monpy into Court under 

Section 83. 

3. Every order for payment of money into 
f.ourl, under Section 83, shall specify the sums 
to be paid, and the purpose for which each sura 
is intended. 

Sfrvice of notice under Section 83. 

4. Unless otherwise ordered, th'e applicant 
or his Advocate shall serve, or cause to be serv- 
ed, the nolice lo be given under .Sr< lion 83. 

Of notice of payment under any subsequent rule. 

5. When money is paid into (,'nmt iindrr O. 
XXXIV, r. 2 of the Code of Civil Proc'cidure, 
or under any subsequent rules of the .said Or- 
der, the person m?, Icing such payment shall 
forthwith give written notice thereof to the p'ar- 
son or persons on whose account such payment 
is made. 

Application by mortgagee. 

6. Every application by a mortgagee to ob- 
tain payment of money out of Court shall h'e 
on a verified pi*tition. 

Affidavit of .service notice or order. 

7. Unless otherwise ordpred. whenever anv 
notice or order is served under the Art or un- 
der the rules, an affidavit in proof of such ser- 
vice shall be filed as .soon as possible thereaf- 
ter. 

Disallowances whfre tender refused. 

8. Where it shall appear that previous to 
any paymeni into Court under Section 8.3 or 
any subsequent section a sufficient fender was 
made to, and refused by, the mortgagee, he 
shall not be allowed to obtain payment of the 
amount deposited in Court to m<;ct bis claim, 
without deduction of the fees and charges of 
the Court, nor shall be allowed hi.s costs of 
obtaining such payment. Except as aforesaid, 
or when othcrwi.se ordefad the mortgagee shall 
be allowed all costs properly incurred by him. 

fTAen intprest disallowed. 

9. ff through default on the part of th« 
mortgagee it becomes necessary to obtain an 
enlargement of time under O. XXXIV, r. 3 or 
r. 8 of the Code of Civil Procedure, no intere.st 
shall be allowed for the enlarged tim/* without 
a special order in that behalf. 

Order for payment of money out of Court 
under Section 83 or any suhscqufnt section. 

10. On an application for payment of mo- 
ney out of Court under Sedtion 83 or any sub- 
sequent section by a mortgagee who has com- 
plied with the orders of the Court and the pro- 
vision.t of the Act and of the Rules made in 
this behalf, so far as they felate to him, or ap- 
ply to his case, and has, when required so to 
do, transferred the property and possession free 
from encumbrance, and caused such transfer to 
hfe registered and accounted for the documents 
of title which were held by him, the Court shall 
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make such order or orders as it shall deem fit 
for the disposal of the capital sum and interest 
thereon, and of the fund for costs and 'expen* 
ses. 

Decree absolute for forfclosure, 0. XXXIV, r. 3 
or T. 8 o/ Civil Procedure Code. 

11. Every decree absolut'e for foreclosure 
under O. XXXIV, r. 3 or r. 8 of Civil Procc* 
dure Code shall direct that possession of the 
property be given to the mortgagee 'except 
where he is already in possession. It shall be 
drawn up with a recital of the dcci'ee and the 
proceedings had there under with a full des- 
cription of the properly. 

Conveyance of property sold under O. XXXIV, 
r. 4 of Civil Procedure Code or any subsequent 

rule. 

12. Where immoveable properly is sold un- 
der O. XXXIV, r. 4 of Civil Procedure Code or 
any sub^quent rule the purchaser may, on ap- 
plication to a Judge in Chambers, obtain a cer- 
tificate of sale as evidence of title to the pro- 
perly sold to him and may also at his own 
costs, obtain a conveyance from the mortgagor. 

Order under section 83 how enforced. 

13. Every enforceable order made tinder 
section 83 may be enforced under the provisions 
of the Code of Civil Procedure, and shall for 
that purpose be deemed to have been made in 
a suit instituted under that Code. 

Rules relating to sales by Commissioner to ap- 
ply to sales under the Civil Procedure Code. 

14. Rules relating to sales by the Commis- 
sioner for taking accounts so far as they are 
applicahl'c' shall apply to all sales by the Court 
under O. XXXIV, rr. 4 and 5 or 7 and 8 of 
Civil Procedure Code. 
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Application under S. 83. 

1. Every application under S. 83 shall be 
made by a verified petition stating the facts. 

Payment into Court and expenses under S. 83. 
costs to be estimated of certified. 

2. Unless otherwise ordered, there shall b'e 
paid into Court, in addition to the sum depo- 
sited under S. 83, or any subsequent section, a 
sum sufficient to provide for th’e fees and char- 
ges of the -Accountant-General and the Bank of 
Bengal, and for the mortgagee’s costs of obtain- 
ing payment out of the Court; and also when 
such payment is made untfer S. 83. a further 
sum to provide for the mortgagee’s costs of 
obtaining payment out of the Court: and also 
when such pa'/ment is made under S. 83. a fur- 
ther sum to provide for the mortgage'e’s costs of 
transferring the property, and causing such 
transfer to be registered, and costs to be esti- 
mated and certifi'ed by the Taxing Officer. 

Order of payment of money into Court under 

S. 83. 

3. Every order for payment of money into 
Court under S. 83, shall specify the sums to 
be paid, and purpose for which such sum is 
intendedf 


Service of notice under S. 83. ■ » ' 

4. Unless otherwise ordered, the applicant 
or bis attorney shall serve, or cause to" ''be 
served, the notice to be ^ven under S. 83, 

Of nofzce of payment under any subsequent 

section. 

5. When money is paid into Court under 
S. 86 or under any subsequent sec- 
tion, the per.son making such payment shall 
forthwith give written notice thereof to the 
person or persons on whose account such pay- 
ment is made. 

Application for payment of money out of 
Court under S. 87 (c). 

6. Every application by a mortgagee to ob- 
tain payment of money out of Court shall be 
by a verified petition. 

And, when made under S. 83. it shall be 
shown where the properly has been transferr^ 
cd, and where the applicant was in posses- 
sion, possession delivered up, free from en- 
cumbrance and whether the transfer has been 
registered. The documents of title which 
wei'e held by the applicant shall also be ac- 
counted for. 

Or under 5. 86 or S. 92. 

Or, when made under S. 86 or S. 92, it 
shall be shown that the provisions of such 
section have been complied with. 

To be on notice* 

7. Every application under the Iasi pre- 
ceding rule shall be on notice to the person 
by whom, or on whose behalf, the money was 
paid, or to his attorney, unless the Court shall 
think fit to dispense with such notie'e. 

o 

Affidavit of service of notice or order. 

8. Unless otherwise ordered, whenever any 
notice, or ordvjr, is served under the Act, or 
under these rules an affidavit, or affirmation, 
in proof of such service, shall be filed as 
soon as possible thereafter. 

Cost of mortgage. Disallowances where tender 

refused. 

9. Where it shall appear that' previous to 
any payment into Court under S. 83, or any 
subsequent section a sufficient tender was 
made to, and refused by the mortgageCf he 
shall not be allowed to obtain paym'ent of am- 
ount deposited in Court to meet his claim, 
without deduction of the fees and charges of 
the Accountant — General and the Bank, nor 
shall he be allowed his costs of obtaining $uch 
paym’ent. Except as aforesaid, or when other- 
wise ordered, the mortgagee shall be allowed 
all costs properly incurred by him. j j 

When interest disallowed. >1 

10. If through default on the pait^ of the 
plaintiff it becomes necessary to obtain m 
enlargement of lime under S. 87, lio interest 
shall b'e allowed for the enlarged time. 

Order for payment of money out of Court un- 
der S. 83 or any subsequent sgetion. t. 

11. On an application for pasrmenl ox 
ncy out of C^urt, under S 83, or any subse- 
quent section, by a mortgagee, who has com- 
plied with tb^ grdey* of the. Court m4 w 
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provisions of the Act and of these rules, so far 
as they relate to him, or apply to his case and 
has when required so to do transferred the 
property and possession, free from incum- 
brance, and caused such transfer to be regis- 
tered, and accounted for the documents of ti- 
tle which were held by him, the Court ^all 
make such order or orders as to it shall seem 
fit for the disposal of the capital sum and in- 
terest thereon, and of the fund for costs and 
expenses. 

Decree for sale to provide for payment of 
amount of deficiency. 

12. Every decree for sal’e under the Act 
shall direct that, if the proceeds of sale shall 
not be sufficient to satisfy the decree, the de- 
fendant (if the original mortgagor) shall per- 
sonally (or if the representative in estate of 
the original mortgagor shall out of his estate) 
pay the amount of the deficiency. 

Final foreclosure order under S. 87 or S. 93. 

13. Every final order for foreclosure, un- 
der S. 87 or S. 93, shall direct that pos- 
session of the property b'e given to the mort- 
gagee, except where he is already in posses- 
sion. It shall also, at the option of the mort- 
gagee, be drawn up with a recital of the dec- 
re* and the proceedings had thereunder, and 
with a full description of the property, or 
without any such recital or description. 

Conveyance of property sold under S. 88 or 

any subsequent section. 

14. Where immoveable property is sold 
under S. 88 or any subsequent section, the 
purchaser may, on application to a Judge in 
(Dhambers, obtain a certificate of sale, as 
evidence of the title to the property sold to 
him, and may also, at his own costs, obtain a 
conveyance from the mortgagor. 

Order under S. 83 how enforced, 

15. Every enforc'eable order made under 
S. 83, may be enforced under the provisions 
of the Code of Civil Procedure, and shall for 
that purpose be deemed to have been made 
in a suit instituted under that Code. 

Rules repealed. 

16. Rules 45 and 46 of the rules of th'e 
let August 1877 (Rules 431 and 432 Belcham- 
ber’s R, & 0., pp. 200, 201), relating to sale 
by the Registrar, are hereby repealed. 

Rules amended. 

From R. 50 of the same rules shall be omit- 
ted the words “unless otherwise ordered the 
costs of such applications in the case of a 
person under disability shall be part of the 
costs of the sale, and in other cases shall be 
borne and paid by the defaulting party.” 

At the end of R. 58 of the same rules shall 
be added the words “or the grant to him of 
a certificate of sale.” 

Rules relating to sales by Registrar to apply 
to sales under the Act. 

17. Rules 387 to 449 (Belchambers* R. and 
O., pp. 189 to 295), relating to sales by the 
l^^atrar as modified by the last preceding 
xvde^ and so far as they are applicate shall 


af*piy to all sales by the Court under Ss. 88 
and 89 or 92 and 93. 

Money rules to apply to payments under 

thesp rules. 

18. The money Rr. 579 (a) to 641 (Bel- 
chambers’ R. and 0., pp. 240 to 253) shall 
also, so far as they are applicable, apply to 
the payment of money into Court, and out of 
Court, under these rules. 

Form. 

19. The form set forth in the annexed 
schedule shall b'e followed with 5uch variations 
as the circumstances of each case may require. 

The following additional rule has also been 
made by thp Calcutta High Court. 

Every certificate or I'eport of the Registrar 
or other reference stating what is due to the 
mortgagee in mortgage-suit, shall, on being 
confirmed by effluxion of time or otherwise, be 
submitted in open Court to a Judge exercising 
original civil jurisdiction, in prder that it may 
be countersigned by him, and the period for 
payment under Ss. 86, 88 or 92 of the Trans- 
fer of Property Act shall run from the date 
of such counter-signature, which shall be deem- 
ed to be a declaration of the amount under 
the provisions of those sections. 

The Procedure of the Courts was regulated by 
the following Circular Order. 

(1) An application under S. 89 of the Trans- 
fer of Property Act shall be made by means 
of a verified petition stating the facts. 

(2) If the Court passes an order directing 
that the property or any part of it shall he 
sold, it shall issue a procJamaiiun uf sale and 
cause it to be served in the manner provided 
by the Code of Civil Procedure for the ser- 
vice of proclamation regarding the sale of im- 
moveable property. 

(3) Sections 286 to 294, both inclusive of 
the Code of Civil Procedur'e shall apply to 
such sales. 

(4) Sections 304 to 319, both inclusive and. 
Ss. 328 to 335 of the Code of Civil Procedure, 
shall apply to proceedings subsequent to sale 
under a mortgage. 

(5) Th'e procedure to be followed in the 
execution of a decree passed under S. 90 of 
the Transfer of Property Act is that prescrib- 
ed by the Code of Civil Procedure. 


ORIGINAL SIDE RUI>ES OF THE HIGH 
COURT OF JUDICATURE AT MADRAS. 

Order XXIX — Morlgage.s and Charges. 

[A) General. 

Every plaint shall contain an allegation 
that the plaintiff has caused a search to be 
made in the office of the Registrar of Assu- 
rance of the district, or sub-district, in which 
the immoveable property comprised in the 
mortgage, or subject to the charge sued on. 
is situate, for a period of not less than twelve 
years prior to the dale of presienUtion of the 
plaint, or, for the period subsequent to the 
mortgage sued on. whichever may be shorter, 
and that he is not aware that any person^ 


ST.P. 188 
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ether than the persons mentioned in the 
plaint, has any interest in the said property. 
The certificate of the Registrar of Assuran* 
<?es, stating the result of the search, shall be 
Rled with the plaint. 

The cost of making the search, and filing 
the certificate shall be costs in the cause. Pro- 
vided that a plaint which does not comply 
with the above provisions shall be return'ed for 
amendment under Order VI, Rule 17 of the 
Civil Procedure Code, and shall be rejected 
under order VI. Rule 18 of the Code, if it be 
not amended within the time fixed. 

2. The plaint shall be in one of Forms 
Nos. 47 to 50, inclusive with such variations 
as circumstances may require. 

3. Where there are Several parties to a 
suit claiming successive charges or incumbran' 
ces on the mortgaged property, the Court 
shall determine their I'espective rights and 
priorities and insert in its decree a declara- 
tion with respect thereto as in Form No. 51. 

4. The Court shall determine whether the 
-defendant is responsible personally, and to 
any and what extent, for the repayment of 
the mortgage monies and a declaration with 
respect thereto shall be inserted in the dec- 
ree as in Forms Nos. 57 and 58. 

5. If, in any suit or matter, it is found ne- 
cessary to take an account, an interim dec- 
xee shall be drawn up in Form No. 56, with 
such variations, as circumstances ma*/ require. 

6. A sale of mortgaged property shall be 
conducted in manner prescribed by Order 
XVIII of these rules. Provided that, if leave 
tto bid is granted to the plaintiff or applicant, 
and, unless th'e Court otherwise orders, the 
sum allowed to be bid shall be not less than 
:the whole amount then due for principal, in- 
terest, and costs; and, in the event of the pro- 
perty being sold in lots, not less than the 
market value of each lot in respect of which 
the bid is made. 

7. If a money deci'ee only is obtained, the 
decree shall not direct execution to issue ag- 
ainst the mortgaged property. 

(B) Simple mortgages and charges. 

Suits for sale. 

B. At the trial of the suit the Court shall, 
if possible, ascertain the amount of principal 
and interest which will be due under the 
mortgage on the day fixed for payment, and 
shall determine the extent of the liability of 
the defendant therefor. A decree shall then 
be drawn up in Form No. 57, and the case 
shall be ordered to be posted in Chambers on 
the first convenient day after the day limited 
for payment by the defendant. 

9. On the adjourned <lay — 

(1) If defendant has paid the 

amount due under the decree into 
Court, the Court may pass an order 
in Form No. 59. 

(2) If the defendant has made default 
in payment, the Court may, on the 
oral application of any party for 


the sale of the mortgaged proper- 
ty, pass an order for sale in Form 
No. 60. 

(3) In default being made by the de- 
fendant, the plaintiff does not ap- 
pear and the defendant appears or 
if neither party appears, the Court 
may adjourn the suit and direct 
that no order for sale shall be 
passed except on notice to the 
other party. /• 

10. If an order for sale is passed on the 
application of the d'efendant the Court may 
direct that the defendant shall have the con- 
duct of the sale and be entitled to the further 
costs of the proceedings. 

11. If at any tim'e it is made to appear 
to the Court that the plaintiff, or other party 
having the conduct of the sale, has fail^ to 
comply with any order of the Court or any of 
the provisions of these rules, or is not pro- 
ceeding with due diligence, the Court may 
give the further conduct of the suit to any 
other party; or may refuse to allow to the 
plaintiff or such other party any further costs 
of suit, or interest on the mortgage monies. 

12. If the sale is confirmed, the Court may 
pass an order in Forms Nos. 61 or 62. 

Suits for Redemption. 

13. At the trial of the suit the Court shall 
determine whether the plaintiff is entitled to 
redeem the mortgaged property, and, if pos- 
sible, shall ascertain the amount of principal 
and intei'est which will be due under the mort- 
gage on the day fixed for redemption, and a 
decree shall then be drawn up, in Form No. 
63, and the case ordei'ed to be posted in Cham- 
bers on the first convenient day after the^ day 
fixed for payment by the plaintiff. 

14. If it is found necessary to take an ac- 
count, an interim decree shall be drawn up in 
Form No. 56; and, at the adjourned hearing, 
the Judge may declare the amount due on 
taking the account, and, if the balance is 
found to be against the plaintiff, may appoint 
a day for payment by him, and declare the 
aggregate amount of principal, interest and 
costs due on that day, and thereupon an order 
shall be drawn up in Form No. 64, and the 
suit shall be adjourned to a day as soon as 
possible after th'e day so fixed. If the balance 
is found against the defendant, the Judge 
may at once pass a decree directing payment 
thereof to the plaintiff, and, if the defendant 
is in possession of the mortgaged^ property 
directing delivery thereof to the plaintiff, and 
payment of mesne profits, and may m^e such 
order as to the costs of the suit as is just. 

15. If the plaintiff proves that a valid 
tender of the mortgage-money has been 

the Judge may pass a decree, as in Form No. 
65. 

16. On or before the day to which the c^ 
is posted the plaintiff may apply to the Judge 
by summons in Chambers, to appoiiU a fui^ 
ther day for payment, and thereupon the Judge 
may, for sufficient cause, and upon such t enp y 
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^ he thinks fit, postpone payment to a fixed 
■day, and adjourn the further hearing to a day 

soon as possible after such day, as in Form 
No. 66. 

If, on the adjourned day, it appears 
-that the mortgage-monies have not be'en paid 
by the pjaintiff, and if no further time for 
payment is granted, the defendant may apply 
for the sale of the mortgaged property, and 
thereupon the Judge may pass an order for 
sale, as in Form No. 67. 

(C) English Mortgagps, and Mortgages by 

Conditional Sale. 

Suits for Foreclosure or Sale. 

18. At the trial of the suit, the Court shall, 
if possible, asceruin the amount of principal 
and interest which will be due under the 
mortgage on the day fixed for payment and 
-a decree shall be drawn up, in Form No. 68; 
and the case shall be ordered to be posted in 
Chambers on the first convenient day after the 
day limited for payment by the defendant. 

19. When there are several successive in- 
cumbrances, the Court may fix a day for pay- 
ment by the defendants, or any of them, or 
may allow several periods of redemption to the 
several incumbrances, in succession according 
to their respective priorities, as in Forms Nos, 
69 and 70. 

20. Unless otherwise ordered a decreSe ab- 
solute for foreclosure, shall be drawn up in 
Form No. 71; and a final decrec'upon re- 
demption by the defendant shall be drawn up 
in Form No. 72. 

21. If, in a suit other than on a mortgage 
by a conditional sale, the Court, upon the ap- 
plication of any party, thinks fit to pass an 

. order for sale of the mortgaged property, in 
lieu of a decree for foreclosure, the order may 
be made conditional upon the applicant pay- 
ing into Court, within a fixed period, a sum 
sufficient to provide for the expenses of the 
aal’e, and upon the applicant, other than the 
plaintiff, also paying into Court the amount 
of interest at the date of the application due 
on the principal amount, the estimated costs 
of the plaintiff of the sale and the costs of 
the suit already incun'ed by the plaintiff, or 
any of the said sums. If the application is 
made by the defendant, and unless otherwise 
ordered, the order shall direct that in default 
of compliance with any of the conditions, and 
of payment of the mortgage-monies within the 
period fixed by the Court, the defendant shall 
be foreclosed as in Form No. 73. 

Sjibject to the foregoing provisions, the 
rules relating to a suit for sale under a sim- 
ple mortgage shall apply to a suit or decree 
for sale under an English mortgage. 

Suits for Redemption, 

22. If it is necessary to take an account, 
«nd unless the Court otherwise orders, an in- 
terim decree for redemption by the mortgagor 
shall be drawn up in Form No. 74, and the 
'Suit shall be ordered to he potted in Cham- 
.bersy on the first convenient day after the day 


fixed for redemption for further considera- 
non. 

plaintiff pays the amount fixed 
b) tha interim decree, a final decree may be 
made similar to that in Form No. 72. 

24. If the plaintiff makes default in pay- 
ment, and the mortgage is not by condition^ 
Mle. ^e Court may, on the application of the 
defendant pass a decree absolute for foriiclo- 
sure. similar to that in Form No. 71, or an 
order for sale of the mortgaged property or a 
sufficient part thereof as in Form No. 67. 

If the mortgage is by conditional sal'e, the 

Court may pass a decree similar to that in 
rorm No. 71. 


25. In taxing the costs awarded by the in- 
terim decree, ^e taxing officer may include 
the costs of the stamp paper and other costs 
necessary for the preparation of the deed of 
reconveyance of the mortgaged property or of 
acknowledgment of paym'ent of the mortgage- 
monies. 


26. Subject to the foregoing provisions, the 
rules relating to a suit for the redemption of 
a simple mortgage shall, so far as applicnbre, 
apply to a suit for the redemption of an Eng- 
lish mortgage, a mortgage by conditional sale 
and a usufructuary mortgage. 


27. When a mortgagor desires, under the 
provisions of the Transfer of Property Act, 
1882, to (deposit in Court the amount due on 
his mortgage, he shall file an affidavit, entitled 
«n the matter of the mortgage, and the said 
Act, and slating the facts of the case. 


28. (1) Unless otherwise order'ed, the mort- 
gagor shall, in addition to the amount due on 
his mortgage, deposit in Court a sum suffi- 
cient to provide for the costs of the mortga- 
gee, of obtaining payment out of Court of the 
mortgage-moni’es, and of reconveying the mort- 
gaged property, or executing an acknowledg- 
ment of the discharge of the mortgage, as the 
case may be and of registering the said re- 
conveyance or acknowledgment in the office 
of the Registrar of Assurances of the district 
or sub-district in which the mortgaged proper- 
ly is situate. 


(2) If, by the terms of the mortgage, the 
mortgagee is entitled to notice before pay- 
ment or tendv-r of the mortgage-monies the 
mortgagor shall, in addition to the said sums, 
deposit in Court a sum sufficient to provide for 
any subsequent interest to which the mortga- 
gee may be entitled. 


29. Notice of the deposit shall be in Form 
No. 75» and shall, subject to the provisions of 
5. 102 of the said Act, be taken out and serv- 
ed on the mortgagee in manner prescribed for 
service of summons on a defendant The no- 
tice shall require the mortgagee to deposit in 
Court the mortgage deed and all documents 
m his possession or power I'elating to the 
mortgaged property. 

30. The Court by endorsement on the affi- 
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davit or otherwise may order the deposit to 
be received. Such order shall specify the se- 
veral sums to be paid into Court, and the pur- 
pose for which each sum is intended. 

31. Every application by a mortgagee for 
payment out of any monies paid into Court, 
under S. 83 or S. 102 of the said Act, shall 
b'e by original petition, as in Form No. 76, 
entitled in the matter of the mortgage, and 
shall specify the documents in his possession 
or power relating to the mortgaged property; 
and shall be accompanied by th'e mortgage 
deed and the said documents, and a draft 
deed of reconveyance of the mortgaged pro- 
perty, or acknowledgment of discharge of th'e 
mortgage, as the case may be. The Registrar 
shall appoint a day for the hearing of the pe- 
tition, and notice thereof in Form No. 77, 
shall b'e served on the mortgagor, not less 
than five days before the said day. 

32. The draft deed of reconveyance, or 
acknowledgment shall, if so required by either 


parly, be settled by the Registrar and, if ap- 
proved, shall be signed by him as approved. 

At the hearing, the Court may, if the provi- 
sions of the said Act and these rules have been 
complied with, pass an order that upon the 
mortgagee bringing into Court a reconveyance^ 
or acknowledgment of discharge, as agreed 
on or settled by the Registrar, duly stamped' 
and ex'ecuted, the monies in Court be paid out 
to the mortgagee. 

33. If it is made to appear to the Court 
that, previously to payment of any monies into* 
Court, under S. 83 or S. 102 of the said Ac 4 
a sufficient tender was made to, and refused by 
the mortgagee, he shall not be allowed the 
costs of obtaining payment, out of the said’ 
monies. Except as aforesaid, or unless the 
Court otherwise orders, a mortgagee shall be 
allowed all costs properly incurred by him’ 
and he shall not he compelled to execute the 
reconveyance or acknowledgment until such, 
costs have been paid. 


APPENDIX IV 


CONVEYANCING FORMS. 

1. CONTRACT FOR SALE. 

This Agreement made on the {date in 

words) between A. B., etc. (hereinafter 

called the seller) of the one part and C. D., 
etc. (hereinafter called the buyer) of the 
other part 

Witnesses as follows: — 

(1) The seller agrees to sell and the buyer 

agrees to buy all that house and compound 
situated at and more particularly describ- 

ed in the schedule hereto. 

(2) The seller A. B. is the absolute and 
full owner of the property agreed to be sold. 

(3) The price agreed upon is Rupees (in 

words) of which a sum of Rupees has 

been paid as earnest-money by the buyer to 
the seller (the receipt of which sum the sel- 
ler hereby acknowledges) and the balance 
shall be paid at the time of the sale-d'eed. 

(4) The properly is to be conveyed free 
from all encumbrances. 

(5) The sale-de^ed shall be executed on or 

before the 

(6) The buyer has satisfied himself about 
the title of the seller to the said property be- 
fore executing this agreement 

or 

Within eight days from the date of this ag- 
reement the seller shall produce all the title 
deeds and any other deed proving his title to 

the properly agreed to be sold at (place) 

for inspection of the buyer and that if the 
speller shall not be able to prove a markeuble 
title to the property agreed to be sold, the 
Buyer shaU be at Ub^y to rescind this agree- 


■ i in 

ment and to demand the return of th'^ earnest- 
money paid by him. 

(7) The property is believed to be correct- 
ly described in the schedule h'ereto and if any 
error or omission in the description is disco- 
vered the same shall not cancel this agree- 
ment. 

(8) If the sal'e is not completed by the 
date fixed, owing to the default of the buyer,, 
the seller shall be entitled, at his option tO' 
terminate this contract. If the seller choo- 
ses to so terminate the contract, the buyer 
shall forfeit the earnest-money. But if the 
seller does not choose to terminate the con- 
tract, the buyer shall be bound to pay interest 

at per cent, per annum on the balance 

of the purchase-money till the completion of 
the sale. 

(9) If the sale is not completed by the date 
fixed owing to the default of the seller, the 
buyer shall be entitled, at his option, to ter- 
minate this contract If he chooses to do so,, 
he shall be entitled to a compensation of Rs. 

in addition to the return of the earnest- 

money paid by him. But if he does not 
choose to put an end to this contract, be will 

be entitled to compensation of Rs. which 

he may deduct out of the balance of the pur- 
chase-money to be paid by him. 

(10) The costs of 'execution, stamp duty 
and costs of registration will be borne by the 
buyer or|and seller, wholly|half and half. 

(11) The seller shall deliver possession of 

the said house to the purchaser on the date 
of execution of the sale deed. f 

(12) All taxes and other charges of Iik» 
natitre due up to the date of the execution oi 
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:the sale-deed in respect of the bouse agreed 
to be sold will be paid by the teller and the 
taxes and charges due thereafter wUl be paid 
by the buyer. 

(13) The seller will be entitled to receive 
all rents and profits of the property agreed to 
be sold accruing up to the date of the execu- 
tion of the sal'e-deed. 

In witness whereof the parties hereto have 
signed this Agreement on the..... 

Signatures 

(Seller) 

(Buyer) 

(Schedule.) 


2. CONTRACT FOR SALE. 

(Subject to incumbrances and where the buyer 
is to be put in possession bpfore execution of 

sale-deed.) 

Commencement as in Form No. 1. 

(1) (Same as Cl. (1) in Form No. 1.) 

(2) (Same as Cl. (2) in Form No. 1.) 

(3) (Same os Cl. (3) in Form No. 1.) 

, (4) The sale shall be subject to the 

following encumbrances: 

(i) Mortgage dated j (Description of 

(ii) Mortgage dated ) mortgages.) 

(5) (Same os Cl. (6) in Form No. 1.) 

(6) The buyer shall submit within lif- 
•teen days from the date of this agreement a 
draft of the sale deed to the seller for his app- 
roval. Th'e sale deed shall be executed within 
eight days from the date of the submission of 
the draft. 

(7) The buyer shall be immediately put 
into possession of the property agreed to be 
:aold by the speller. But taking of such pos- 
session of the buyer shall not in any way af- 
fect the rights of the buyer to cancel this ag- 
reement in case the seller fails to make out a 
marketable title. Nor shall it in any manner 
whatsoever prejudice the rights of the parties 
•under this agreement. 

(8) (5ame as Cl. (10) in Form No. 1.) 

(9) (Same as Cl. (7) in Form No. 1.) 

(10) (Same as Cl. (8) in Form No. 1.) 

(11) (Same as Cl. (9) in Form No. 1.) 

In witness whei'eof the parties hereto have 
•signed this agreement on the 

Signatures 

(SeUer) 

(Buyer).. 

(Schedule.) 


3. COIVTRACT FOR SALE OF LEASE- 
HOLD INTEREST. 

This Agreement made on the (date in 
words) between A. B., etc., (herein- 

after called the seller) of the one part and C 
D., etc., (hereinafter called the buyer) of the 
«ther part 


Witnesses as follows: — 

(1) The seller agrees to sell and the buyer 

agrees to buy all that etc and more par* 

ticularly described in the schedule hereto held 

by him under a lease dated at the yearly 

rent of Rs between E. F., etc. (Lessor) 

of the one part and the seller (Lessee) of the 

other part for the unexpired term of 

years from the (datp) subject to the co- 

venants and conditions in the lease and on 
the part of the lessee to be observed and per- 
formed. 

(Rest of the Clauses as in Form No. 1 or 2 
according to the terms agreed to between the 
parties.) 

4. SALE OF A HOUSE. 

This sale-de'ed made on the (date in words) 

day of one thousand nine hundred 

and between A. B., etc. (hereinafter 

called the teller) of the one part (and C. D., 
etc. thereinafter called the buyer of the other 
part 

Witn'esses as follows: — 

(1) By an agreement dated the seller 

has agreed to sell and the buyer has agreed to 

buy all that house situated at and more 

particularly described in the schedule hereto. 

(2) The price agreed is the sum of rupees 
six thousand and five hundred (Rs. 6,500 
only) and has been received by the seller from 
the buyer in the following manner; 

(i) Rupees five hundred (Rs. 500 

only) received as earnest-money on 

at the time of the said agreement. 

(ii) The balande, namely, Rupees 
six thousand (Rs. 6,000 onlv) received 
at the time of the executionfregistration 
of this sale-deed. 

(3) In consideration of the said sum of 
Rupees six thousand and five hundred (Rs. 
6,500 only) and in pursuance of the said ag- 
reement the seller as the sole and full owner 
of the said house does hereby transfer to the 
buyer by way of sale the said house to hold 
the same as absolute owner free from encum- 
brances. 

(4) That the possession of the property 

sold has been delivered to the purchaser on 
( date ) 

(5) The seller hereby covenants with the 
buyer that the buyer may at all times here- 
after hold, possess and enjay the said property 
without any obstruction or distrubance by the 
seller or any person claiming through or un- 
der him. 

(6) The seller further covenants that he or 
any person claiming through or under him 
sh^l at the request and costs of the buyer 
execute and do all acts and deeds reasonably 
required for effectively assuring th'e said pro- 
perty to the buyer. 

(7) The words “seller” and “buyer” will in- 
clude the heirs, legal representatives, succes- 
sors and assigns of the parties hereto respec- 
tively. 
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In witness whereof the parties h'ereto have 
put their signatures on the 


(Schedule.) 


Signatures. 


5. SALE-DEED. 

{Part of the pricfi retained by buyer to pay off 

a prior mortgage,) 

Commencement as in Form No. 4. 

(1) In consideration of the price of Rudcm 
8IX thousand and five hundred (Rs. 6 500 
only) as detailed hereafter the seller as 

ner of all that house situated at and 

more parUcularly described in the schedule 
hweto do^ hereby transfer to the buyer by 

cu.„bra„«r “• 

(2) Out of the said consideration of Runrm 
^ thousand ud five hundred (Rs. 6,500 

the sum of Rupdes five hundred (Rs. ^ 
only) has been received by the seller fr^ 

o* t&'LdS ' d' execution 

Rupees six .hotind“'‘lR^%.0°oi?"o'Syr”£ 

.hTn.r-1 ^ tt eai^"pJ:pe'x;^'& 

executed by the seller in favour of E F to se* 

rSt* at® of RO" with inte- 

rest at.... ..therein stated which sum of Rs. 

MidmZMi”“K“' i™” of ‘•’0 ofore- 

mls ^wfn"!® hereof re- 

The bnyer hereby covenants with the 
seller that he shall immediately pay the said 

uie said L, p, and discharge the afore.<uitd 
mortgage and shaH at all tiroes kLp 
fied the seller and his estate from the claims 
of Ae said E. F. under the aforesaid mort- 

gage* 

(4) The seller hereby covenants with the 
buyer as follows: 

ok amount due to E. F. on 

the aforesaid mortgage-bond on the date 
hereof is found to iexcced the said sum 
of Rupees six thousand (Rs. 6,000 only) 
the seller shall pay the excess to the 

buyer with interest at per cent 

per annum from thfe date hereof. 

(ii) If from any cause whatsoever 
a lesser amount than that retained in 
the haads of the buyer is required for 
the satisfaction of the mortgage in fa* 
vour of E. F., the seller would be entitl- 
ed to receive the balance of the am- 
ount retained. 

(iii) The said property is free 
from any encumbrance oth'er than the 
aforesaid mortgage. 

(iv) (Samp as Cl. (5) in Form 
No. 4.) 

(v) (Same as Cl. (6) in Form No. 
4.) 


(5) (Same as Cl. (7) in Form No. 4.) 

In witness whereof the parties hereto have- 
signed this sale-deed on the 

(Schedule.) Signamree.. 

6. SALE SUBJECT TO ENCUMBRANCE^ 

Commencement as in Form No. 4. 

(1) By a mortgage-deed dated execut- 

ed by the seller in favour of E. F., the said" 
seller mortgaged all that house situated at...... 

^d more particularly described in the sche- 
dule hereto to the said E. F. to secure the 

principal sum of Rupees (in words).. 

with interest at the rate therein mentioned* 

(2) In consideration of the price of Rui^tjes 

r* received at the time 

L L® of this sale-deed (receipt of 

which sum the seller hereby acknowledges) the 
said seller as owner of the property hereinbe-^ 
fore mentioned and more particularly des-- 
cribed in the said schedule hereto does hereby 
transfer by way of safe the said property to* 
the said buyer to hold the same to the said 
buyer subject to the encumbrance created by 
saltl mortgage-deed 'executed in favour oF 
the said E. F. but free from any other encuifi-- 
brance. 

(3) The said buyer hereby covenants with- 
the seller that he shall pay to the said E. F.,. 
the said principal sura of Rs. (i» words)........ 

and all interest due or to become due as and 
when the same becomes payable and shall 
keep th'e said seller and his estate indemnified 
from and against the claims of the said E. F.. 
under the aforesaid mortgage. 

(4) The said seller hereby covenants with) 
the buyer as follows: 


A) 

4.) 


(i) (Same as Cl. (5) in Form No.. 

(ii) (Same as Cl. (6) in Form No.. 


(5) (Same as Cl. (7) in Form No. A) 

In witness whereof the parties hereto have- 
put their signatures on the 


(Schedule.) 


Signatures. 


7. S^E OF MORTGAGEE RIGHTS 

(The word *transfer* may also be used in the- 

place of *sale*. ) 

Commencement as in Form No. 4. 

(1) By a mortgage-deed dated exe- 

cuted by one E. F, in favour of the seller, the 
said E. F. mortgaged all that house situated* 

et and more particularly described in 

the said mortgage-deed to secure the principal' 

sum of Rupees (in. words)... .with interest’ 

at etc. 

(2) In consideration of the sum of Rupees- 

(in toords) paid by the buyer to the sel’ 

ler at the time of the execution of this sale- 
d^ed -'(Uie receipt of which sum the seller* 
bereby acknowledges) the said seller dose: 
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hereby transfer to the said buyer all that prin- 
cipal sum of Rupees (in words) secured 

by the aforesaid mortgage-deed and all inte- 
rest due and to become due for the same and 
the full benefit of all rights, remedies and 
securities conferred upon the said seller by 
the aforesaid mortgage-deed to hold the same 
to the buyer absolutely. 

(.3) For the consideration aforesaid the sel- 
ler does hereby transfer to the buyer all his 
interest as a morlgagefe in the said property 
mortgaged to him and more particularly des- 
cribed in the aforesaid mortgage-deed, to hold 
the same to the buyer subject to the right of 
redemption subsisting therein under the afore- 
said mortgage-deed. 

(4) The seller hereby covenants with the 
buyer that the said seller has not, at any 
time heretofore, done anything so as to release 
or encumber the mortgage-money or the inte- 
rest in the property hereby transferred. 

(5) iSamfi as Cl. (7) in Form No. 4.) 

In witness whereof etc. (as in Form No. 4.) 

Signatures. 

8. SALE OF LEASEHOLD INTEREST. 

Commencement as in Form No. 4. 

(1) The seller is in possession of all that 

etc. and more particularly described in 

the schedule hereto held under a lease dated 
granted to the seller by E. F. etc. (Les- 
sor) at a yearly I'ent of Rupees for a term 

years and subject to the covenants 

and conditions therein contained. 

(2) In consideration of the sum of Rupees 

(in words) paid at the time of the exe- 

cution of this sale-deed by the buyer to ^e 
seller (the receipt of which sum the seller 
hereby acknowledges) the seller as lessee does 
hereby transfer to the buyer all the aforesaid 
property comprised in the said lease and more 
particularly described in the schedule hereto 
to hold the same to the buyer for the unex- 

pired period of the said term of. ....years 

subject to the payment of the aforesaid rent 
and subject to the covenants and conditions 
contained in the lease and to be observed and 
performed by the lessee. 

f3) The buyer hereby covenants with the 
seller as follows: 

(i) The said buyer shall at all times 
hereafter pay the afoi'tfsaid yearly rent 
and observe and perform the covenants, 
and conditions contained in the afore- 
said lease and on the part of the Ics- 
*;e to be observed and performed. 

(ii) The said buyer shall keep the 
seller indemnified from claims of the 
said E. F. under the aforesaid lease- 

deed. . 

(4) The seller hereby covenante with the 
buyer as follows : 

(i) (Same as Cl. (5) in Form No. 4.) 

(ii) (Some as CL (6) in Form No. 4.) 

(iii) The said deller has paid the rent 


and observed and performed the 
covenants and conditions contained 
in the lease up to the date of the 
execution of this sale-deed. 

(iv) The said seller has not don'e any- 
thing which will invalidate or for- 
feit the said lease. 

(5) (5ame 05 Cl. (7) in Form No. 4.) 

Tn witness whereof etc. 

(Schedule.) 


9. SALE BY GUARDIAN OF A MINOR. 

This sale-deed made on (date in words) 

between A. B., etc., minor by his guardian, C. 
D., etc. (hereinafter called the seller) of the 
one part and E. F., etc., (hereinafter called 
the buyer) of the other pari 

Witnesses as follows:— 

(1) The said seller is a minor and is badly 
in need of money to pay off the arrears of 
Government revenue in respect of the estate 
which he holds. The non payment of the ar- 
rears of revenue would result in a sale of the 
estate of the said seller. 

(2) In order to pay off the said ari'ears of 

revenue and in consideration of th’e sum of 
Rupees (tn words) paid by the said bu- 

yer to the said C. D. such guardian at the 
time of the execution of the sale-deed or de- 
posited by the buyer on behalf of the seller 
in the Treasury (the I'eceipt of which sum the 
said seller by the said C. D. hereby acknow- 
ledges) the said seller as owner by the said 
C. D. as such guardian does her'<*by transfer 
by way of sale to the said buyer all that house, 

etc and more particularly described in 

the schedule hereto to hold the same to the 
buyer as absolute owner. 

(3) The said-C. D. on behalf of the seller 
hereby covenants with the buyer as follows: 

(i) The seller has not done anything 
whereby the property sold is incum- 
bered or whereby be is hindered 
from transferring it. 

(ii) (Same as Cl. (5) in Form No. 4.) 

(iii) (Same as Cl. (6) m Form No. 4.) 

(4) (Some 05 Cl. (7) in Form No. 4.) 

(5) (If the sale is by a certified guardian) 

Previous sanction of the Court of has 

been obtained (vide Order dated ) to 

effect this sale. 

In witness whereof, etc. 


10. SALE BY HINDU WIDOW. 

Commencement as in Form No. 4. 

(1) The seller is the widow of deceased E. 
F., etc., a Hindu and is in possession of the 
property left by him as his heir. 

(2) The said E. F., in his lifetime contract- 
ed certain debts. The names of the creditors 
and the particulars of their debts are given in 
the first schedule hereto. The debts still sub- 
sist and the interest on the same is day by 
day increasing. 
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(3) The said E. F. has I'eft a house situated 

at (place) and more particularly describ- 

ed in the second schedule hereto. He has also 
left other landed property describ'ed in 
third schedule hereto. 

(4) The income from the property described 
in the third schedule hereto is just sufficient 
to maintain the seller herself. There is no 
other source of income to pay off the debts 
and in order to pay the sam'e the seller con- 
siders the sale of the property described in 
the second schedule hereto necessary, 

(5) In order to pay off the said debts and 

in consideration of Rupees retained b*y 

the buyer for payment of the debts of the 
said creditors mentioned in the first schedule 
h'erelo the seller does hereby transfer by way 

of sale to the buyer all that, house etc 

and more particularly described in the second 
schedule hereto to hold the same as absolute 
owner free from encumbrances. 

(6) The buyer hereby covenants with the 
seller that he shall pay the said sum of Ru- 
pees to the creditors named in the first sche- 
dule hereto and shall keep the seller indem- 
nified from the claims of said the creditors. 

(7) The seller hereby covenants with the 
buyer as followst 

(i) (Same as Cl. (9) in Form No. 4.) 

(ii) (.Same as Cl. (ft) in Form No. 4.) 

(8) (Same as Cl. (7) in Form No. 4.) 

In witness wher'eof etc. 

[Schedule I (see clause 2). 

Schedule II (see clause 3). 

Schedule III (see clause 3).] 

11. SALE BY HINDU FATHER. 

(For payment of his antecedent debt.) 

Commencement as in Form No. 4. 

(1) The seller and his sons, W X and Y 
^ are the members of a Mitakshara joint Hin- 
du family. 

(2) The said seller borrowed a sum of Ru- 
pees from one E. F. etc. on a money- 

bond dated for the purpose of defending 

himself in the Civil suit filed against him by 
one G. H. etc. in the Court of. The mo- 

ney due on the said money-bond with inte- 
rest up to the date of the execution of this 
sale-deed comes to Rupees 

(3) The family owns a house situated at 

- and more particularly described in the 

schedule hereto. 

(4) As there is no other means of raising 
the money the seller considers the sale of the 
said house necessary Jo pay off the said tlebl. 

(5) In order to pay off the said debt and 

in consideration of the sum of Rupees 

out of which the sum of Rupees has 

been paid by the bu/er to the seller at the 
time of the execution of this sale deed (the 
receipt of which sum the seller hereby ack- 
nowledges and the sum of rupees is to be 

paid by the buyer to the seller at the time of 
registration of this sale-deed the seller does 


hereby transfer by way of sale to the seller 

all that house situated at. ...and more par- 

ticularky described in the schedule hereto to 
hold the same as absolute owner {fee from 
encumbrances. 

(6) (5cme as cl. (5) in Form No. 4.) 

(7) (Same as Cl, (6) m Form No. 4.) 

(8) (Same as Cl. (7) in Form No. 4.) 

In witness whereof etc. 

(Schedule.) 


12. SIMPLE MORTGAGE-DEED. 

This mortgage-de^ed made on (in words) 

day of one thousand nine hundred 

Qtid between A. B., etc. (hereinafter 

called the mortgagor) of the one part and 
C.D., etc. (hereinafter called the mortgagee) 
of the other part 

Witnesses as follows: — 

(1) In consideration of the sum of Rupees 

(m words) of which the sum of Rupees 

(in words) has been paid by the mort- 

gagee to th'e mortgagor at the lime of the 
execution of this mortgage-deed (the receipt 
of which sum the mortgagor hereby acknow- 
ledges) and the sum of Rupees (in words) 

is agreed to be paid by the mortgagee 

to the mortgagor at the time of the regblra- 
tion of this mortgage-deied the mortgagor co- 
venants with the mortgagee that he shall re- 
pay the said sum of Rupees (in words) 

to the mortgagee with interest at the rate of 

per cent, per annum on the. day 

of 

(2) As security for the aforesaid considera- 
tion of Rupees and for the interest there- 

on the mortgagor does hereby mortgage, by 
way of simple mortgage, to the mortgagee all 
that house situated at and more particu- 

larly describ'ed in the schedule hereto. 

(3) The mortgagor hereby covenants with 
the mortgagee as follows: 

(i) The property hereby mortgaged 
is free from any encumbrance. 

(ii) If th'e said sum of Rupees 

with interest thereon shall not be paid 

on the day of. ....according to the 

covenant aforesaid it shall be compe- 
tent for the mortgagee at any time 
thereafter to cause the said property to 
be sold and to apply the proceeds of 
such sale in the first place in payment 
of the costs attending such sale 
or otherwise incidental to the 

. security and next in payment of the mo- 
neys then owing upon the jfccurity. The 
balance, if any, shall then be paid to 
the mortgagor. 

(iii) Should the proceeds of the 
sale be found insufficient ^ to satisfy the 
claim of the mortgagee it shall be com- 
petent for him to recover the' balance 
from the person and other property of 
the mortgagor. 

(4) The expressions “mortgagor^ and “mort- 
gagee” include if necessary, their respective 
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lieirs, legs! representatives, successors and 
•assigns. 

In witness whereof the said mortgagor has 

signed this mortgage-deed on the 

Signed in the presence of 

Signature 
imoTtgagor) 

Witnesses: — 1 


2 


(Schedule.) 


13. SIMPLE MORTGAGE>DEED. 


(^Payable by instalments. ) 

Commencement as in Form No. 12. 

(1) In consideration of the sum of Rupees 

iin words) paid h/ the mortgagee 

to the mortgagor at the time of the execution 
of this mortgage-deed (the receipt of which 
sum the mortgagor hereby acknowledges) the 
mortgagor hereby covenants with the mortga- 
gee as follows: 

(i) Interest shall be payable at the 

rate of per cent, per annum on the 

said sum. 

(ii) The mortgagor shall repay to 
the mortgagee the said sum of rupees 

(in words) in five equal yearly 

instalments (of Rupees each) 

payable on in each year com- 
mencing from 

(iii) The whole of the amount of 
interest due on the date fixed for pay- 
ment of an instalment shall be paid 
along with such instalment. 

(iv) The defaulted instalments shall 

carry interest at the rate of per 

cent, per annum. 

(v) If default is made in the pay- 

ment of any two of such instalments on 
the dates fixed with interest then due 
the whole money remaining due shall 
become payable at once and interest 
paryable thereafter will be at the rate 
of per cent, per annum. 

(2) As sfecurity for the consideration afore- 
said and for interest thereon the mortgagor 
•does hereby mortgage, by way of simple roort- 
gage, to the mortgagee all that house situated 

at. and more particularly described in 

the schedule hereto. 

(3) The mortgagor hereby covenants with 
the mortgagee as follows: 

(i) The property hereby mortgaged 
is free from any encumbrance. 

(i) If default is made in payment 
of any two instalments on the dates 
fixed with interest then due and the 
whole of the money remaining due be- 
comes payable at once as hereinbefore 
provided it shall be competent for the 
mortgagee, at any time, thereafter, to 
cause &e said property to be sold and 
to apply the proceeds of the sale, in 
' ' ' the first plade, in payment of the costs 



attending such sale or otherwise inci- 
dental to the security and, next, in pay- 
ment of the moneys then owing upon 
the security. . The balance, if any, shall 
be paid to the mortgagor. 

(iii) Should the proceeds of the 
sale be found insufficient to satisfy the 
claims of the mortgagee it shall be 
competent for him to recover the ba- 
lance from the person and other pro- 
perty of the mortgagor. 

(4) (Same as CL (4) in Form No. 12.) 

In witness whereof the said mortgagor has 
signed this mortgage-deV;d on the 

Signed in the presence of 

Signature 
(mortgagor) 

Witnesses: 1 

2 

(Schedule. ) 


14. MORTGAGE BY CONDITIONAL 

SALE. 

Commencement as in Form No. 12. 

(1) In consideration of th'e sum of Rupees 

paid by the mortgagee to the mortgagor 

at the time of the execution of this mortgage- 
deed (the receipt of which sum the mortgagor 
hereby acknowledges) the mortgagor does 
hereby transfer by way of conditional sale to 

the mortgagee all that house situated at 

and more particularly described in the sche- 
dule hereto on condition that if the mortgagor 

repays the said sum of Rupees with inte 

rest thereon at the rate of the sale here- 

by made shall become void, (or 

on condition that if etc the 

said C. D. shall transfer the said property to 
the said A. B.) (or on condition that if the 
mortgagor makes default in repayment of the 

said sum or Rupees with interest at the 

rate of per cent, per annum on the 

day of the sale hereby made in favour 

of the mortgagee shall become absolute.) 

(2) (Same as CL (4) m Form No. 12). 

In witness whereof etc. 

(Schedule.) 


15. ENGLISH MORTGAGE. 

Commencement as in Form No. 12. 

(1) (Sarg^ as CL (1) in Form No, 12.) 

(2) For the consideration aforesaid the mort- 

gagor does hereby transfer to the mortgagee all 
that house situated at. and more particu- 

larly described in the schedule hereto to hold 
the same to the said mortgagee absolutely; 
Provided always that on repayment of the said 

sum of Rupees (»» words) with interest 

thereon on the day of according to 

the covenant aforesaid the said mortgagee 
shall at the request and cost of the said mort- 
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re*transfcr the said property to the 
mortgagor. 

(3) The mortgagor hereby covenants with 
the mortgagee that the property hereby trans- 
ferred IS free from encumbrances. 

(4) (Same 05 Cl. (4) m Form No. 12.) 

In witness whereof etc. 


16. MEMORANDUM OF A MORTGAGE 
BY DEPOSIT OF TITLE DEEDS. 

This Memorandum made on the (tn words) 

•j of- .-..one thousand nine hundred 

by me A. B., etc. 

Witnesses as follows; — 

Of Rupees (in words) as per details 

^ven in the first schedule hereto the docu- 

fild * ® to immoveable property speci- 

fnl hereto have been 

today delivered by me to the said C. D. in 

he Town of Clalcutta as collateral security for 
the payment of the said sum of RupeJ 

with interest at the rafe of. per «nT p’;'; 

annum on the day of. ^ 

'‘■'•''■'“f I ihe' said A. B. h«ve 
.igned this memorandum on the 

(Schedule.) 

17. MEMORANDUM OF MORTGAGE 

BY DEPOSIT OF TITLE DEEDS. 

This Memorandum made by A. B. on Ibis 
witnesses as follows; 

D over to you C. 

cribed ^ documents of tide fully des- 

R >n the schedule annexed, which I, A. 
B. have already delivered to you C D as col 
lateral security for the loan \f fc.. * 

thraforaraid*! conditions of 

tne aforesaid loan have been noted in your 

r^pondencer' 

pu^’my*^"^.ure''r dal ' 


1 8. USUFRUCTUARY MORTGAGE. 

(Rents and profits to be appropnatpd in lieu 

of interest.) 

Commencement as in Form No. 12. 

(1) In consideration of the sum of Rupees 

••■•paid by the mortgagee t^A^ 

mortgagor at the time of the execution of 
^“'^eagfe-deed (the receipt •of whi^ 
the mortgagor hei^eby acknowledges) the 
mortgagor does hereby mortgage, by wav of 
usufructuary mortgage, to the^mortgaree dl 

to hoId°any die achedull here- 

to hold and retain possession thereof as secu- 

M ^Ruoer f of the said sSm 

in the manner hereinafter appearing. ^ ^ 

ihi^i mortgagor hereby covenants with 
uie mortgagee that for the purpose afor'esaid 


[APP,. 

he shall immediately deliver possession of the: 
said properly to the mortgagee. 

(3) The parties hereby agree as follows: 

(i) The mortgagee on entering: 

into possession shall receive rents and’ 
profits of the said property and after* 
deducting the expenses incurred for the- 
management of the property and the- 
collection of such rents and profits and 
after paying the Government revenue 
and other public dues charged on the 
said property shall appropriate the ba- 
lance in lieu of interest on the said 
sum of Rupees 

(ii) The mortgagor shall be en- 

titled to recover possession of th'e pro- 
perty hereby mortgaged after. 

years from the date hereof on repay- 
ment of the said principal sum of Ru- 
P'^es •'(Provided that if the mort- 

gagor does not pay the principal sum^ 
at the stipulated time, the mortgagee,, 
thereafter, would be entitled to six 
months* notice before paym'ent of ther 
principal money.) 

(4) The mortgagor covenants with the mort- 
gagee that the property hereby mortgaged is*- 
free from any encumbranc^e. 

(5) (5ame .05 Cl. (4) in Form No. 12.) 

In witness whereof etc. 


19. USUFRUCTUARY MORTGAGE. 

(Rents and profits to bp appropriated in pny^- 
ment of interest and principal.) 

Commencement as in Form No. 12. 

(1) In consid'eration of the sum of Rnpee»~ 

(m words) paid by the mortgagee to- 

the mortgagor at the time of the execution of 
this mortgage-deed (the receipt of which sum. 
the mortgagor het'eby acknowledges) the 
mortgagor does hereby mortgage, by way o£ 
usufructuary mortgage, to the mortgagee all- 
that property described in the schedule hei'e- 
to to hold and retains possession thereof w ■ 
security for and until repayment of the said- 

sum of Rupees (in words) with inferest 

thereon to the mortgagee in the manner here- 
inafter provided. 

(2) The mortgagor covenants with the mort- 

gagee that interest at the rate of..~.....~per 
cent, per annum shall be payable on the said.^ 
sum of rupees (in words) ~or on ba- 

lance thereof may remain due for the 
time being after appropriation of the rents and- 
profits in the manner hereinafter provided. 

(3) The parties hereby agree 

(i) that the mortgagee on 'entering 
into possession of the property hereby 
mortgaged shall receive rents and pro- 
fits of the said property and after de- 
ducting the expenses incurred for tha- 
management and the collection of such- 
rents and profits and after paying tho- 

*. Note — Such a provision may be added int 
case of mortgage of fields, etc., to avcdiK 
dispute as to right to standing crops. 
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Goveroment revenue and other public 
dues charged on the said property shall 
appropriate the balance first in pay- 
ment of the interest due and next in re- 
duction or payment of the principal 
money. 

(ii) The mortgagee shall be en- 
titled to remain in poss^ion of the 
property hereby mortgaged till the 
whole of the principal money and the 
interest thereon is satisfied from the 
I'ents and profits of the property ' as 
hereinbefore provided and the mortga- 
gor shall he entitled to recover pos- 
session of the said property on such sa- 
tisfaction. 

(4) The mortgagor covenants with the mort- 
gagee that 

(i) the property hereby mortgaged 
is free from any encumbrance. 

(ii) (Sa/ite as CL (2) in Form No. 

18). 

(5) (Same as CL (4) in Form No. 12.) 

In witness whereof etc. 


20. ANOMALOUS MORTGAGE. 

Commencement as in Form No. 12. 

(1) In conrideration of the sum of Rupees 

(in words) paid by the mortgagor to the 

mortgagefe at the time of the execution of this 
mortgage-deed (the receipt of which sum the 
mortgagor hereby acknowledges) the mortga- 
gor does hereby mortgage in th'e manner here- 
inafter provided to the mortgagee all that pro- 
perty described in the .schedule hereto. 

(2) (Same as Cl. (2) in Form No. 19.) 

(3) The parties hereby agrees as follows: 

(i) The mortgagee shall hold and 
retain possession of the said property, 
shall receive rents and profits of the 
same and after deducting the expenses 
incurred for management of the pro- 
perty and the collection of such rents 
and profits and after paying the Gov- 
ernment revenue and other public dues 
charged on the said property shall ap- 
propriate the balance first in paymVnt 
or reduction of the interest due and 
next in payment or reduction of the 
principal money. 

(ii) The mortgagee shall remain 
in possession of the property hereby 
mortgaged for a period of ten years from 
the date hereof. 

(iii) If the whole of the said sum 

^ of Rupees (in words) with inte- 

rest due is not paid off from the rents 
and profits of the property as hereinbe- 
fore provided within the aforesaid pe- 
ri^ of ten years the mortgagor shall 
paj the mortgagee so much of the said 

a- —m ^ shall then remain unpaid with 
Siplbn Interest thereon. 


(iv) If the whole of the said am- 
ount of Rupe'es (in words) with 

interest thereon is paid off from the 
rents and profits of the said property 
within the said period of ten years or 
the mortgagor pays to the mortgage'e sO' 
much of the amount as remains due as 
aforesaid the mortgagor shall be entitl- 
ed to recover possession from the mort- 
gage'e. 

(v) If the mortgagor does not pay 
the money as aforesaid it shall be com- 
petent for the mortgagee at any time 
thereafter to cause the said property ta 
be sold and to apply the proceeds of 
such sale first in payment of the costs- 
attending such sale or otherwise inci- 
dental to the security and next in pay- 
ment of the moneys then owing upon 
the security. The balance, if any, shall 
then be paid to the mortgagor. 

(vi) (Same as Cl. (3) (iii) in Form 
No. 12.) 

(vii) (.Some as CL (3) (i) in Form- 
No. 12.) 

(4) (Same as CL (4) in Form No. 12.) 

In witness whereof etc. 


21. SUB-MORTGAGE. 

Cornniencement as in Form No. 12. 

( 1 ) By a simple mortgage-deed dated the- 

executed by one E. F., etc. in favour 

of the mortgagor the property described in the 
said mortgage-deed and in the schedule here- 
to was mortgaged to secure the principal sum 
of Rupees (in words) and interest in ac- 

cordance with the covenants therein contain- 
ed. 

(2) The said principal sum of Rupees (in 

words) with interest thereon from the 

date of the said simple mortgage-deed up to- 
the date hereof remains due on the said sim- 
ple mortgage-deed. 

(3) (.Same as Cl. (1) in Form No. 12.) 

(4) As security for the aforesaid considera- 
tion of Rupefes (in words) and for the 

interest thereon the mortgagor does hereby 
transfer to the mortgagee all that debt se- 
cured by the said simple mortgage-deed and 
all the rights and remedies under the same. 

(5) (Rest of the clauses would be as a sim- 
ple mortgage — See Form No. 12.) 


22. LEASE DEED. 

(Term fixed.) 

This lease-deed made on the (in words) 

day of one thousand nine 

hundred and between A. 6., etc. 

(hereinafter called the lessor) of the one part 
and C. D., etc. (hereinafter called the lessee) 
of the other part 

Witnesses as follows: — 

(1) In consideration of the monthly rent of 
Rupees (m words).. payable on the last 
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date of each month the lessor does hereby 
grant by way of lease to the lessee all that 
property situated at. and more parti- 

cularly described in the schedule hereto to 
hold the same for the period of ten years from 

the (in words) day of. one thousand 

nine hundred and 

(2) The lessor hereby covenants with the 
lessee as follows: 

(i) The lessor shall put the lessee 
in possession of the said property on 
the said day of. 

fii) The lessee, if h’e pays the rent 
re^rved by this lease and performs 
other covenants and conditions binding 
on him, shall hold the said property 
during the said term of ten years with- 
out interruption by the lessor or any 
person claiming under him. 

(iii) The lessor shall, during the 
said term of ten years, pal ail taxes and 
other public dues charged on the said 
properly and that the lessee shall be 
entitled at his option, to pay such taxes 

the same from the rent 
payable by him or recover the same 
from the lessor. 

(iv) The lessor shall keep during 
the period of the lease the said pro- 
perty in good repair and habitable con- 
dition. 

(3) The lesse'e hereby covenants with the 
lessor as follows: 

(i) The lessee shall pay to the les- 

sor the said monthly rent of Rupees 

on the dates 6xed. 

(ii) The lessee shall, on the deter- 
mination of the lease at the expiry of 
the said period of ten years or other- 
wise, put the lessor into possession of 
the property her'eby leased. 

(4) The parties hereby agree that if the 
monthly rent hereby reserved remains in ar- 
I'ear for one month after the due date the les- 
sor shall be entitled to re-enter on the pro- 
perty hereby leased and put an end to the 
lease. 

In witness whei'eof the parties hereto have 
signed this lease deed on the 


Signatures 

fl) (Lessor) 

(2) (Lessee) 

(Schedule.) 


23. LEASE DEED. 

(Term not fixed.) 

Commencement as in Form No. 22. 

(1) In consideration of the monthly rent of 

Rupees (in words) payable on the last 

■day of each month the lessor does hereby 
grant by way of lease to the lessee all that 
house situated at and more particularly 


(APP. 


described 
same to 
from the.. 


in the schedule hereto to hold the 
tbe le^ee (from month to month) 
day of. 


ine lessor hereby covenants with the 
lessee as follows: 


No 22^ 

No. 22 ') ^ 

(iii) The lessee, if he pays the rent 
^ reserved by this lease and performs 

other covenants and conditions binding 

^•*11 property 

till the determination of the lease by a 
proper notice to quit. 

(iv) The lessor shall, during the 
continuance of the lease, pay all taxes 
and other public dues charged on A’e 
said property* 

(3) The lessee, hereby, covenants with the 
lessor as follows: 


(i) (Same as CL (3) (i) in Form 
No. 22.) 

(ii) The lesse'e shall, on the deter- 
mination of the lease by a proper no- 
tice to quit or otherwise, put the les- 
sor into possession of the property here- 
by leased. 

In witness whereof etc. 


24. LEASE-DEED* 

(Lease with clause for renewal.) 


Co 


HIU 


encement as in Form No. 22. 


( 1 ) 

( 2 ) 

(3) 


(Same as Cls. (1) (2) and (3) in 
Form No. 22.) 


(4) The parties hereby agi'ee as follows: 


(i) (Same as CL (4) in Form No. 

22 .) 


(ii) At the option of the lessee the 
lessor shall, at the expiration of the pe- 
riod of this leaffo, grant a new lease of 
the property hereby leased to the lessee 
on the terms herein contained. 


In witness wh'ereof etc. 


25* PERMANENT LEASE. 

Commencement as in Form No. 22. 

(1) In consideration of a yearly rent of 

Rupees (m words) payable on the. 

day of. in each year the lessor does hex'e- 

by grant by way of lease to the lessee all that 
land described in the schedule hereto to bold 
the same in perpetuity from the. day of 


(2) The lessor hereby covenants with the 
less^ee as follows: 

(i) (Same as CL (2) in Form No. 

22 .) 

(ii) The lessee, if he pays the rent 
reserved by this lease and perfonna 
other covenants and conditions binding 
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on him, shall hold th'« said properly in 
perpetuity without interruption by the 
lessor or any person claiming under 
him. 

(3) The lessee hereby covenants with the 
lessor as follows: 

(i) The lessee shall pay to the les- 
sor the said yearly rent of Rupees 

on the dates fixed for the same. 

(ii) The lessee shall pay all taxes 

and other cases chargfed on the said 
property accruing due after the said 
day of. 

(4) The purties hereby agree that if the 
yearly rent reserved by this lease remains in 
arrears for two months after the due date the 
lessor shall become entitled to re-enter on the 
said property and put an end to the lease. 

In witness whereof etc. 


26. SUB.LEASE. 

Commencem'ent as in Form No. 22. 

(1) In consideration of the monthly rent of 

Rupees (in words) payable on the last 

date of each month the lessor does hereby 
grant by way of leasie to the lessee all that 

house situated at and more particularly 

described in the schedule hereto and held by 

the said lessor under a lease-cfeed dated 

executed between E. F., etc. (as lessor) and 
the said lessor (as lesse^e) to hold the same 

for the period of five years from day 

of. 

(2) The lessor hereby covenants with 
the lessee as follows: 

(i) (Same as Cl. (2) (i) in Form 
No. 22.) 

(ii) (Same as Cl. (2) (ii) in Form 
No. 22.) 

(iii) The lessor shall perform the 
covenants and conditions contained in 
the lease -Executed between the said E. 
F. and the lessor and binding on the 
lessor as such lessee. 

(iv) (Same as Cl. (2) (iv) in Form 
No. 22.) 

(3) (Same as Cl. (3) in Form No. 22.) 

(4) (Same as Cl. (4) in Form No. 22.) 

In witness whereof etc. 


27. NOTICE TO QUIT BY LESSOR. 

(Month to month or year to year tenancy.) 

To 

C. D., etc. 

Under the lease-deed dated you 

hold the (description of the property) 

as may lessee from day of 

Please now take notice that I, A. B., 
etc., hereby terminate the lease and ask you 
to quit the premises and to deliver possession 
of the same to me on the..... day of. 


being the last day of the (month or year 

as the case may be) of the tenancy. 

Dated 

Signed 

(Lessor) 


28. NOTICE TO QUIT BY LESSEE. 

(Month to month or year to year tenancy.) 
To 

A. B., etc. 

Under the lease deed dated I, C. 

D. etc. hold the (description of the 

property) as your lessee from day of 


Please now take notice that I hereby 

terminate the lease on the day of 

being the last day of (month or year as 

the case may be) the tenancy and shall quit 
the premises and deliver of the same to you 
on the said day. 

Dated 

Signed 

(Lessee) 


29. NOTICE OF INTENTION TO 
DETERMINE LEASE ON FORFEITURE. 
To 

C. D., etc. 

(1) Under the lease-deed dated 

you hold (description of the property) 

as my lesse'e. 

(2) The said lease-deed contains a pro- 
vision that if the monthly rent reserved there- 
by remains in arrears for one month after the 
due date the lessor shall have a right to re-en- 
ter on the premises and detennine the lease. 

(3) The rent for the month commenc- 
ing on the day of. was payable 

on the .....day of but was not paid 

till the day of and remains in 

arrears for one month after the due date. 

(4) Please now take notice that in ac- 

cordance with the said provision for re-entry 
contained in the said lease I intend to deter- 
mine th'e said lease and require you to quit 
the said premises and deliver possession of 
the same to me within days of the ser- 

vice of this notice. 

Dated 

Signed 

(Lessor) 


30. DEED OF EXCHANGE. 

This Deed of Exchange made on the (in 

words) day of one thousand 

nine hundred and between A. B., etc. 

of the one part and C. D., etc. of the other 

part 

Witnesses as follows:-— 

(1) A. B. is the owner of the prop’erty des- 
cribed in the first schedule hereto and C. D. 
is the owner of the property described in the 
second schedule hereta 
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(2) In consideration of the transfer by the 
said C. D. of the property described in the 
second schedule hereto to A. B. and in con- 
sideration of the transfer by the said A. B. 
of the property described in the first schedule 
hereto to C. D. the said A. B. does hereby 
transfer by way of exchange to the said C. 
D. the property described in the first schedule 
Iierelo and the said C. D. does hereby transfer 
by way of exchange to the said A. B. the pro- 
perty described in the second schedule hereto 
to hold the same to the said C. D. and A. B. 
respectively as absolute owners. 

(3) The parlies hereby agree with each 
other as follows: 

(i) Each party may at all times 
hereafter hold, possess and 'enjoy the 
property transferred to him without any 
obstruction or disturbance by the other 
or any person claiming through or un- 
der him. 

(ii) The properly transferred by 
each party is fr'ee from any encum- 
brance. 

(iii) Each party or any person 
claiming through or under him shall, at 
the request and cost of the other, exe- 
cute the deeds and do all acts reasonab- 
ly required for effectively assuring the 
property transferred to the other. 

(4) The reference to the said A. B. and 
C. D. to the word ‘party* in this deed will, if 
necessary, includ'e the heirs, legal representa- 
tives, successors and assigns of the said A. B. 
and C. D. or the ‘party’. 

In witness whereof the parties hereto have 
signed this deed on th'e 

(Signature of A. B.) 

(Signature of C. D.) 

(Schedule I.) 

(Schedule II.) 


31, GIFT DEED. 

This Deed of Gift made on the (in words) 

day of. one thousand nine hundred 

and betw'een A. B., etc., (hereinafter 

called the donor) of the one part and C. D., 
etc., (hereinafter called the donee) of the 
other part 

Witnesses as follows: — 

(1) Out of IoWj and affection for the do- 

nee the donor does hereby voluntarily trans- 
fer by way of gift to the donee all that bouse 
situated at and more particularly des- 

cribed in tlie schedule hereto to hold the 
same absolutely for ever free from encumbran- 
ces. 

(2) The donor hereby covenants with the 
done^e that the donor or any person claiming 
through or under him shall at the request of 
the donee execute and do all acts and deeds 
reasonably required for effectively assuring 
the said premises to the donee. 

In witness whereof the said donor has 
signed this deed of gift on th'e 


Signed in the presence of 

Witnesses (1) 

(2) 

( Signature ) 
( Schedule. ) 


(Note: — Where possible it is advisable to ob- 
tain an 'endorsement of the donee show- 
ing his acceptance of the transfer of 
gift.) 


32. GIFT DEED. 

(Revocable) 

Commencement as in Form No. 31. 

(1) Out of love and affection for the donee 
tlie donor does hereby voluntarily transfer by. 
way of gift to the donee all that house situated 

at and more particularly described in 

the schedule hei'eto to bold the same to the 
donee free from encumbrances subject to the 
agreement herein affer contained. 

(2) The parties hereto hereby agree that 
should the said donee predeesease the said do- 
nor this transfer shall stand revoked and the 
said premises shall revert to the donor and 
shall form part of bis estate in the same man- 
ner as if this transfer had not been made. 

(3) (Same as Cl. (2) in Form No. 31.) 

In witness whereof the parties hereto have 
signed this deed on the 

Attestation of witness (1) 

( 2 ) 

(Signatut'e of donor) 

(Signature of donee) 

(Schedule.) 


33. TRANSFER OF AN ACTIONABLE 

CLAIM. 

This deed of Transfer made on the (w 

words) day of. one thousand 

nine hundred and made between A. ^ 

etc., (hereinafter called the transferor) o* 
the one part and C. D., cto», (hereinfler call- 
ed the transferee) of the other part 


Witnesses as follows: — 

(1) One E. F., etc., has 'executed a money 
bond in favour of the transferor on the........... 

day of for the principal sum of Ru- 
pees with interest at the rate of. 

per- cent, per annum. 

(2) In consideration of the sum of Rup^ 

paid by the transferee to the ttansf^ 

ror at the time of the execution of this oeed 
(the reefeipt of which sum the transferor he^ 
by acknowledges) the transferor does hereby 
transfer to the transferee all that principal 

sum of Rupees with intei'est due and to 

become due hereafter for the same under the 
said bond and full benefits thereof and ^ 
th'e rights and remedies theretmder to hold the 
same to the transferee absolutely. 

(3) The transferor hereby covenants with 

the transferee as follows: . _ 

(i) The said principal sum of Rfr 
pe’es.- with interest thereon is stiU 
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due and owing to the transferor by the 
said E. F. 

(ii) The transferor shall not do any 
such thing whereby the transferee may 
be prevented from I'ecovering the said 
sum of Rupees with interest there- 

on from the said E. F. or whereby the 
rights of the transferee under this trans- 
fer may be prejudiced or affected. 

In witness whereof the transferor has sign- 
ed this deed on the 


34. NOTICE OF TRANSFER OF AN 
ACTIONABLE CLAIM. 

(By transferor) 

To 

E. F., etc. 

I, A. B., etc., hereby give you notice 

that by the deed of transferor dated I 

have transferi'ed to one C. D., etc., (state the 
name and also the address of the transferee) 

absolutely the principal sum of Rupees 

which you owe me under the bond dated 

with interest already due and to become due 
hereafter on the same. 

Dated 

Sign'ed 

( T ransferor ) 


,35. NOTICE OF TRANSFER OF AN 
ACTIONABLE CLAIM. 

{By transferee) 

To 

E. F., etc. 

I, C. D., etc., hereby give you notice 

that by the deed of transfer dated A. B., 

etc., has transferred to me absolutely the prin- 
cipal sum of Rupees which you owe to 

the said A. B. under the bond dated 

with interest thereon already due and to be- 
come du'e hereafter. 

The said A. B. has refused to si^ no- 
tice of the aforesaid transfer. Hence this no- 
tice by me. 

Dated 

Signed 

{Transferee.) 

{Address of the transferee) 


36. TRANSFER OF LIFE POLICY. 

Commencement as in Form No. 33. 

(1) By a policy of insurance on the life of 

the transferor granted by Co. dated 

and numbered the sum of Rupees 

is assured to be paid on th'e event of the trans- 
feror’s attaining the age of. years or his 

earlier death. 

(2) In consideration of the sum of Rupees 

(in words) paid by the transferee to 

the transferor at the time of the execution of 

deed (the receipt of which sum the trans- 
feror hereby acknowledges), the transferor as 
beneficial owner does hereby transfer to the 
< tnwsferee all right, title and interest in, to. 


or under the said policy and all moneys and 

benefits thereby assumed to the transferee ab- 
solutely. 

(3) The transferor hereby covenants with 
the transferee as follows : 

(i) The said policy is now in full 
force and effective. 

(ii) The transferor shall pay to the 
C®- the premiums which will become 

payable under the said policy hereafter. 

(iii) The transferor shall not do or 
knowingly sufiPer anything whereby the 
said policy may be rendered void or 
voidable or whereby the transferee may 
be prevented from receiving the moneys 
and the benefits thereby assured. 

In witness whereof the transferor has sign- 

’ed this deed of transfer on the 

Witness (at least one) 

Signed 

(Transferor) 


37. transfer of UFE POLICY BY 

ENDORSEMENT. 

(Conditional) 

A, B., etc., do hereby assign to C. D. 
etc^ my wife out of love and affection all my 
title and interest in^ to, or under the with- 

in written Policy of Insurance No on 

my life and all moneys and benefits thereby 
^ured, subject, however, to the condition 
that should the said C. D. predecease me th'en 
this assignment shall be inoperative and the 
moneys and the benefits assured by the said 
policy shall form part of my estate in the same 
manner as if this assignment had never been 
made. 

Dated 


Witness (at least one) 


Signed 

(Assignor) 


\ 


38. NOTICE OF TRANSFER OF LIFE 

POLICY. 

To 

Co. 

Sir, 

^ A. B., etc., hereby give you notice 

that I have transferred the Policy No 

granted by you on my life to C D etc. 

I herewith enclose for your perusal 

(state the nature of the document i.e., whe- 
ther it is the endorsement on the Policy or 
the separate deed of transfer or a copy cer- 
tified to be correct by both the transferor and 
the transferee.) 


Please acknowledge 
Dated. 


receipt of this notice. 
Yoars faithfully. 


Signed 
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S. 18, N. 4 S 34 N 3* 

S. 19, N. 31 S 3 N 12* 
S. 22 O 34 R 1 N 21 
S. 23, N. 6 S 55 N 9* 

S. 23, N. 7 S 55 N 9* 

S. 26, N 1 S 6 N 9* 

S. 28, N. 5 S 105 N 79* 

Art. 3, N. 5 S 105 N 37* 
Art. 59, N. 6 S 67 N 5* 
Art. 61, N. 7 S 92 N 3 
Art. 62, N. 12 S 55 N 9* 
Art. 63 N. 1 S 67 N 6:* 

S.68 N 14* 
Art. 83, N 7 S 55 N 14* 
Art 91 S 126 N 12 

Art 97 S 55 N 9* 

Art 99, N. 1 S 82 N 15* 


— A. I. R. Commentaries on the 
Indian Limitation Act 

(contd.) 

Art. Ill S 55 N 14* 
Art. 116 S 68 N 21; 

S 73 N 14* 

Art. 116, N. 15 

S 55 N 9* 14* 

Art. 120 S 73 N 14* 

Art. 120, N. 23 S 53 N 35 
Art. 131, N. 2, 3 

S 105 N 79* 
Art 131, N 9 S 105 N 79* 
Art. 132 S 82 N 13* 

Art 132, N. 7 S 55 N 12 
Art 132, N. 10 S 82 N 17* 
S92N28; S95N9 
Art. 132, N. 11 S 73 N 14* 
Art. 132, N. 14 

S 92 N 3, 27, 28; S 95 

N9 

An. 132, N. 23 S 67 N 5*; 

S 67A N a 
Art. 132, N. 24 S 67 N 5* 
Art. 132, N. 26 S 61 N 6* 
Art 134 S 60 N 52 

Art 139, N. 11 S 105 N 

80* 

Art. 139, N. 19 S 105 N 

81 

Arts. 142 & 144, N. 4 
S 105 N 13*, 19*, 37* 
Arts. 142 & 144, N. 7 

S60N53 

Arts. 142 & 144, N. 18 

S 105 N 79* 

Arts. 142 & 144, N. 28 

S60NS3- 
Arts. 142 & 144, N. 35, 35 

S44N4 

Arts. 142 & 144 N. 59 

S 111 N 17* 

Arts. 142 & 144, N. 60 
S 105 N 82; S 123 N 10* 
Arts. 142 & 144, N. 78 

S 105 N 79 
Arts. 142 & 144, N. 78, 85 

S 105 N 83 
Arts. 142 & 144, N. 84, 8* 

S67N3(^ 

Arts. 142 & 144 N. 86 

S 108 (n) N 1* 
Art 145, N. 2 S 3 N 24* 
Art. 148 S 60 N 52; 

S 62 N 11; S 91 N 45 
Art 148, N, la. S 62 N 2* 
Art 148, N. 2 S 92 N 25 
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Art. 148, N. 3 S 92 N 15, 

28; S95N9 
Art. 148, N. 5 S 76 N 5* 
Art. 148, N. 18 S 83 N 6 
Art. 181, N. 4 0 34 R 

3 N 11; R 5 N 12 
Art. 181, N. 5 O 34 R 8 

N 8 

Art. 182, N. 52 O 34 R 14 

N 7 

Art. 182 & 183 0 34 R 5 

N 28 

— Aiyer, K. Jagadisa, A Manual 
of Law Terms and Phrases 

S 100 N 32* 
— Aiyer, P. Ramanatha, The 
Law Lexicon of British India 

S 100 N 32* 
-—Anson, Law of Contracts, 
18th Edn. S 6 N 17* 

— Ashburner, Principles of Equi- 
ty S 6 N 3* 

— Bacon, Abridgment, Vol. VII 

S 108 (1) N 14* 
— Bonvier, Law Dictionary 

S 118 N 2* 
— Broom, A Selection of Legal 
Maxims, 6th Edn. S 6 N 3* ; 

S 111 N 8* 
— Broom, A Selection of Legal 
Maxims 10th Edn., 1939 
S 3 N 6; S 26 N 2*; S 

34 N 2*; S 35 N 2*; S 

41 N 1*; S 55 N 2*, 9*; 
S 63 N 1*; S 71 N 5*; 
S 105 N 6*; 20*; S 109 
N 2*; S 112 N 1* 
-Coke, Littleton S“8 N 11*; 

S 10 N 6 

— Desai, Narotam, A Manual of 
Legal Maxims, 2nd Edn., 

1911 S 26 N 2* 

— Domat, Civil Law, S. 1671 

S 44 N 7* 

— Fawcet, Landlord and Tenant, 

3rd Edn. S 108 (f) N 1 

* 

— Fisher, Low of Mortgage 

S 63A, N 1 
6th Edn. (1910) S 60 N 1*; 

S 61 N 2* 
7th Edn. (1931) S 76 N 5*; 

S 82 N 2*; S 91 N 32*, 

37*, 38* 

—Fry, Specific Performance, 
6th Edn., Ss. 353, 354 

S 54 N 12* } 

—Chose, R. B., The Law of 
Mortgage in India, 5th Edn. 
(1922) S 62 N 5*; S 67 
N. 12; S 76 N 16*; S 84 

N 5* ; S 92 N 1 * 
— Halsbnry, Laws of England 

S 27 N 2 

Vol. 1 S 3 N 3*. 4, 5 
Vol. 2 S 108 (o) N 1* 
VoU 13 S 35 N 24* 

S 43 N 2*; S 51 N 22*; 

S 92 N 1*; S 101 N 1*: 
Vol. 15 S 53 N 24*; 


Halsbury Laws of England 

icontd.) 


s 

122 

N 1*, 2a*, 3*, 4*. 

7* 

; S 

126 N 14*. 16*; 



S 133 N 2* 

Vol 

18 

S 54 N 18* 

c 

i 91 

N 13*; S 105 N 

14*; 

S 113 N 1*, 2*, 



4*; S 115 N 1* 

Vol. 

19 

S 55 N 12*, 20* 

Vol. 

20 

S 100 N 2*; 



$ 108 all els. 

Vol. 

21 

S 58 N 39*; S 84 



N 3* 

Vol. 

23 

S 100 N 2* 

Vol. 

24 

S 36 N 5* 

Vol. 

25 

S 55 N 2*. 3*. 

4* 

. 9* 

, 11*; S 119 N 2* 

Vol 

28 

S 27 N 2*; S 71 



N 2* 

— Hamilton, 

Translations: ‘He- 


a x«aaa&ia wraif a 4 «aai*OAcaaavaai9 • 

daya’ Vol. 3 S 51 N 1* 


— Holland, Jurisprudence, 6th 

Edn. S 58 N 2; S 109 N 
' 2*; S 128 N 2* 

— Ilbert, Government of India, 
3rd Edn. S 9 N 1* 

— Jarman, Wills, 4th Edn. 

S 15 N 3; S 25 N 2 

— Jha, Ganganath, Hindu Law in 
its Sources, 1930 Edn., Vol. 1 

S 51 N 1* 

—Jones, Mortgage. 7th Edn. 

S 92 N 1*. 10* 

—Mackeld, Roman Law 

S 63 N 1 * 

— Mayne, Hindu Law and Usage, 
10th Edn. 1938 S 122 N 5a 

— Mukerji, L. G., Law of Trans- 
fer of Property, 2nd Edn., 
1931 S 55 N 6* 

— Mulla, Principles of Hindu 

8th Edn.. 1936 S 7 N 7* 
9th Edn. 1940, S 6 N 2a*; 

S39N7; S44N6; 

S 91 N 16, 18*; S 122 N 5a 

— Mulla, Principles of Mahome- 
dan Law, 6th Edn., 1919 
S 53 N 18*; S 126 N 1; 

S 129 N 5 

—Murray, Oxford English Dic- 
tionary S 117 N 3* 

— Narada, Translation from 
Sacred Books of the East, 
1889 Edn., Vol. XXXIII 

S51N1* 

— Odger, The Common Law of 
England, Vol. I S 116 N 1* 

— Pollock and Mulla, Indian 
Contract and Specific Relief 
Act, 6th Edn. 1931 

S 6 N 35* ; S 82 N 
14*: S 105 N 20*: 

S 126 N n. 15* 

— Pomeroy, Remedies and Re- 
medial Rights, S. 147 

S 6 N 13* 


— Raghavachariar, Hindu Law, 
1939 Edn. S 7 N 7* 

— Redman, Law of Landlord and 
Tenant, 8th Edn. 

S 10 N 13*. 19 
— Salmond, Jurisprudence 

S 100 N 1; S 105 N 5* 

6. 19* 

— Salmond, Torts, 6th Edn. 

S 3 N 30* 
— Sheldon, Subrogation, 2nd 
Edn. S 92 N 16* 

— Sliepherd and Brown, Com- 
mentaries on Transfer of Pro- 
perty Act, 7th Edn., 1910 
S 3 N 3; S 55 N 6*; 
S 57 N 12*; S 83 N 21*. 

22 * 

— Snell, Principles of Equity, 
11th Edn. S 6 N 23*; S 
34 N a*; S 35 N 24*; 
S 43 N 2*; S 45 N 1, 
3*; S 71 N 2*; S 94 N 
2*; S 114 N 1*; S 114A 

N 1* 

— Spencer, Equitable Jurisdic- 
tion of the Court of Chan- 
cery, Vol. I S 44 N 5* 
— Story 

Agency S 3 N 41*. 42* 
Equity Jurisprudence 

S44N5*; S53N8; 
S56 N 1; S82 N 2*; 

S 114 N 1* 

— Stroud, Judicial Dictionary 

S 54 N IB* 

— Theobald, Wills, 6th Edn., 
1905 S 22 N 3 

— Topham, New Law of Pro- 
lyerly, 4th Edn., 1932 

S 10 N 19*; S 13 N 7; 
SUN 2*; S 18 N 2*; 
S 23 N 2; S 45 N 3; S 
55 N 9, 11*; S 61 N 2*; 
S 79 N 1*; S 101 N 1*; 
S 105 N 31*. 32*. 37; 

S 108 (m) N 1* 

— Tuder, Charities and Mort- 
main, 4th Edn. S 18 N 2* 
— Tyabji, F. B., Principles of 
Muhammadan Law S 17 N 5*; 

S 53 N 18* 

— Webster, Dictionary S 51 N 
7*; S 105 N 5*; S 117 
N3; S 118 N 2* 
— Wharton, Law Lexicon 

S 3 N 6*; S 6 N 8*; 

S 17 N 8; S 36 N 1*, 
5*; S 55 N 20; S 56 N 
1*; S 103 N 4*; S 133 

N 3. 4* 

— Whitley-Slokes, Anglo In- 

dian Codes. Vol. I S 57 N 16 

— Williams and Eastwood, Prin- 
ciples of the Law of Real 
Property, 1933 Edn. 

S 8 N 2*; S 10 N 19*; 

S 13 N 2*, 4*, 7*; S 23 
N 2*; S 35 N 25*; S 61 


• TP. 139-1^0 
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N 8*; S 79 N I*; S 105 
N 5’, 24*. 31*. 32*. 41*; 
S 111 N 7*: S 114A 

N 1* 


— Wiltsie, Mortgage Foreclosure, 
3rd Edn., Vol. I S 67 N 12 
— Woodfall, Law of Landlord 
and Tenant S 10 N 17; 

S 105 N 59, 60; 


S 108 (m) N 8 
— Woodroife and Ameer Ali, 
Law of Evidence, Edo., 6, 
1915 S 105 N 20*. 80* 


CENTRAL ACTS 


Agriculturists’ Loans Act, 12 
of 1884 S 73 N 5, 11* 

Bengal, Agra and Assam Civil 
Courts Act, 12 of 1887 

O 34 R 6 N 21 

Bengal Rent Act, 10 of 1859 
S 3 N 25; S 108 (1) N 6*; 

S 114 N 2 

Bengal Tenancy Act, 8 of 1885 
S 48 N 15; S 52 N 39; S 62 
N 60; S 73 N 8. 9; S 83 N 
17; S 92 N 6;, S 101 N 6; 

S 105 N 21, 60 

Cantonments Act, 2 of 1924, 
S. 287 — Applicability of S. 

59, T. P. Act to Cantonments 
S59 N 2; S 123 N 11 

Central Provinces Court of 
Wards Act, 24 of 1899, S. 31 

S 7 N 3* 

Central Provinces Tenancy Act, 
11 of 1898 S 115 N 2. 3 

Chota Nagpur Incumbered Es- 
tates Act, 6 of 1876— S. 12a 

S 7 N 7* 

Code of Civil Procedure 


—8 of 1859 S 60 N 23 

—10 of 1877, S. Ill S 76 N 10, 

22 


14 of 1882 

S 

103 N 

1: 

S 




104 N 1 

S. 

13 Expl. 

IV 

S 67A N 1 

S. 

43 


S 67A N 1 

S 

244 


S 52 N 18* 

S. 

248 


S 104 

N 

1* 

s. 

258 


S 104 

N 

1* 

s. 

291 S ' 

91 

N 34; 

S 

104 





N 

1* 

s. 

310a S 

2 

N 6; 

S 

104 





N 

1* 

s. 

311 


S 104 

N 

1* 

s. 

375 


S 83 

N 

3* 

s. 

376 


S 83 

N 

10 

s. 

411 


S 48 

N 

14 

Ch. 19 


S 104 N 1 

5 of 

1908 S 

2 N 5*; 

S 3 

; N 


22; S 5 

N 4; S 6 

N 

6*, 


16, 30; S 

; 8 

N 15; 

S 

60 


N 44; S 

104 N 1; 

S 

105 





N 

70 

S. 

2 (12) 


S 105 

N 

66 

S. 

11 S 

55 

N 7*; 

S 

92 


N 27; 0 

34 

r R 14 

N 

13 

S. 

11, Expl. 

rv 

S 67A N 

1: 




S76N 

21 


Suit to enforce rights ac- 
quired by subrogation, 
bar of S 92 N 27 

S. 15 S 52 N 9, 10; S 

83 N 14 

Ss. 15, 16 and 17 — Redemp- 


Code of Civil Procedure of 

1898 icontd.) 

tion suit— Jurisdiction 

S83 N 14 
S. 16 S 83 N 14 

S. 17 S 67A N 6; S 83 

N 14 

S. 34 S 104 N 1* 

S. 47 S 52 N 40; S 
53 N 14; S 92 N 27; 
0 34 R 14 N 7. 11 
Suit to enforce rights ac- 
quired by subrogation, 
bar of S 92 N 27 

Transferee pendente lite, 
if party within 

S 52 N 40 
S. 49 S 132 N 2; 

O 34 R 14 N 10 
S. 51 (d) S 91 N 27 
S. 52 S 128 N 5 

S. 60 S 6 N 1; S 6 N 23; 

O34R5N20 

Contingent interest, at- 
tachment of S 21 N 4 
S. 60 (1) cl.' (g) S 6 N 24 
S. 60, sub-s. (1), cl. (m) 

S 21 N 4 
S. 60 (1) cl. (n) S 6 N 13 
S. 64 S 6 N 30* 

S. 92 S 67.N 5 

S. 99 0 34 R 1 N 19 

S. 141 S 52 N 12*; S 

83 N 3 

S. 144 S 76 N 22* 

S. 145 S 100 N 8; 

O 34 R 14 N 4 
S. 148 O 34 R 7 N 13 
O. 1 R. 8 — Suit to avoid 


Code of Civil Procedure 5 of 
1908 icontd.) 

0. 6 R. 15 — Verification of 
pleadings S 83 N 19 
0. 8 R. 6 S 76 N 10, 22 
O. 12 R. 6 S 130 N 13 
O. 21 S 54 N 3 

0. 21 R. 2 O 34 R 5 N 14 
O. 21 R. 46 S 8 N 17; 

S 58 N 35 
Usufructuary mortgage, 
if a debt S 58 N 35 
0. 21 R. 54 S 8 N 17* 
Usufructuary mortgage, 
attachment of S 58 N 35 
O. 21 R. 58 S 52 N 12 
0. 21 R. 62 S'68 N 7 

O. 21 R. 63 S 52 N 12*; 
S 53 N 14, 23, 24; S 68 

N 7 

0. 21, R. 69 S 60 N 26; 

S 91 N 34 
0. 21, R. 69 (3) S 91 N 34 
0. 21, R. 72 (3) S 60 N 23 
O. 21. R. 73 S 136 N 2, 5 
O. 21, R. 83 S 52 N 37; 

034R5 N20 
O. 21, R. 89 S 2 N 6; 
S 60 N 26; S 72 N 3; 
S 82 N 2; S 92 N 24; S 

105 N 3 

Commission paid under, 
whether expenses pro- 
perly incurred within 
S. 95. T. P. Act 

S 95 N 3 

0. 21. R. 92 O 34 R 14 

. N7 

O. 21, R. 100 S 52 N 12, 

35* 


fraudulent transfer 

S 53 N 24 
O. 1 R. 10 S 92 N 27 
O. 1 R. 10 (5) S 52 N 28* 
O. 2 R. 2 S 55 N 7; S 62 
N 10 S 67A N 1; S 68 N 
5; S 76 N 21; S 82 N 24; 
S 92 N 27; S 130 N 8; 
O 34 R 6 N 3; R 14 and 

N 2. 13 

Redemption suit — Failure 
to claim contribution — 
Subsequent suit for 
contribution, if barred 

S 82 N 24 

Suit to enforce rights ac- 
quired by subrogation, 
bar of S 92 N 27 

O. 4 R. 1 S 52 N 10 

O. 5 S 57 N 14 

O. 6 R 4 S 53 N 33 


O. 21, R. 101 S 52 N 27* 
O. 21, R. 102 S 52 N 40 
O. 21. R. 103 S 53 N 13* 

O. 22, R. 10 S 52 N 40; 

S 91 N 10; S 92 N 27* 

O. 23, R. 3— Deposit of 

mortgage-money, proceed- 
ings for — Compromise in 

S83N3 

O. 24 S 83 N 9 

Mortgage suit, deposit of 
mortgage-money, after 
filing of S 83 N 9 

Redemption suit, deposit 
ia S 83 N 10 

O. 31 S 103 N 1 

O. 32 S 84 N 10: S 103; 

S 103 N 1, 2, 6 
O. 32. R. 3 S 103 N 6 
O. 3^R. 4 S103, N6 

O R. 10— Charge un- 
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Code of Civil Procedure, 5 of 
1908 icontd.) 

der S. 100 N 11 

O. 33, R. 13 0 34 R 14 N 

11 

O. 34 S 58 N 30; S 82 
N 9; S 91 N 31; S 100 
N 28; S 104 N 1 

O. 34, R 1 S 67 N 19; 
S 67A N 1, 5; S 91 N 7, 
21, 26*, 37*, 45; S 92 

N 12 

Prior mortgagee not ne- 
cessary party 

S 92 N 30 

O. 34, R. 1 Expl. S 92 N 30 
O. 34, R. 3 S 60 N 16, 26; 
S 67 N 1; S 91 N 10; 

S 92 N 7 

O. 34, R. 3 (3) S 60 N 26 

O. 34, R. 4 S 56 N 7, 10, 

12; S 60 N 16 

Suit to enforce charge — 
Preliminary decree un- 
der S 100 N 25 

O. 34, R. 4 (2) S 67 N 12 

O. 34, R. 4 (3) S 67 N 18 

O. 34, R. 5 S 54 N 19; 

S 56 N 12; S 60 N 16. 
26; S 67 N 1; S 91 N 10; 

S 92 N 7 

0. 34, R. 6 S 2 N 5*; S 
52 N 14; S 60 N 16; S 

65 N 10; S 67-N 17; S 68 

N 16; S73N 14 
Personal decree in suit to 
enforce charge S 100 

N 25 

O. 34, R. 7 S 60 N 16; 

S 83 N 17* 
O. 34, R. 8 S 60 N 16, 
26; S 91 N 10; S 92 N 

7 • S 93 N 1 
0. 34, R. 8 (3A) S 60 N 26 
O. 34, R. 10 S 94 N 1 

O. 34, R. 11 S 94 N 1. 2 

Interest part of mortgage 
money S 58 N 17 
O. 34. R. 12 S 96 N 1; 

S 97 

O. 34. R. 12 and S. 57, T. 
P. Act, compared 

S 57 N 3 

O. 34, R. 13 S 97 

O. 34, R. 14 S 2 N 5; 
S 67 N 31; S 68 N 18; 
S 99; S 100 N 12*; S 
100 N 25; S 100 N 28 
Applicable to charge 

S 100 N 25 
Voidable, sale in contra- 
vention of S 60 N 23 
O. 34, R. 15 S 96 N 1; 

S 100 N 25, 27 
Charge created by decree, 
applicability to 

S 100 N 28 
O. 41 . R. 6 O 34 R 5 N 

20 


Code of Civil Procedure, of 

1872 (contd.) 

Sch. Ill, Para 11 S 43 N 4 
Sch, III S 7 N 7 

Code of Criminal Procedure, 5 
of 1898 S 2 N 5* 

— S. 88 

Attachment under — Provin- 
cial Government — Right 
to redeem on S 91 N 26 
Sale under lis pendens, if 
affected by S 52 N 33 
-S. 88 (7) S 91 N 26 

— S. 89 S 52 N 33 

— S. 145 S 106 N 43 

Coinage Act, 23 of 1870 

S 84 N 5* 

Coinage and Paper Currency 
Act, 22 of 1899 S 84 N 5* 
Companies Act, 7 of 1913 

S. 2 (16) S 137 N 3 
-S. 109 S 100 N 10* 

Floating charge, registra- 
tion of S 100 N 10 

Mortgage by company, re- 
gistration of S 59 N 12 
Contract Act, 9 of 1872 Pre N 
2; S 4 N 3; S 4 N 4; 
S 5 N 7; S 137 N 2 
—Applicability of, to mortgage 
of future crops S 3 N 4 
-Ch. VII S 118 N 1; S 120 

N 1 

—Chapters and sections of T. P. 

Act, part of S 4; S 4 N 2 
—Preamble Pre N 2 

-S. 4 S 122 N 2 

-S. U S 103 N 3; S 105 

N 22 

Competent to contract 

S7 N 3 

-Ss. 11 and 12, Competency to 
contract S 103 N 3 

-S. 12 S 7 N 3; S 103 N 3 
— S. 14 S 41 N 12 

-S. 15 S 126 N 6 

-S. 16 S 126 N 9 

— S. 17 — Fraud, defined S 6 N 
32; S 34 N 3; S 78 N 2 
— S. 18— Misrepresentation, de- 
fined S 78 N 3; S 126 N 8 
— S. 19 S 4 N 4; S 55 N2; 

S 126 N 6, 7 
— S. 19, Para. 2nd S 55 N 2* 
— S. 19A S 4 N 4; S 126 N 9 
— S. 20 S 41 N 12*; S 55 

N 1; S 126 N 11 
.... Applicability to transfer 

S4 N4 

— S. 21 S 41 N 12* 

— S. 22 S 126 N 11 

— S. 23 S 6 (h); S 6 N 3, 

27. 35; SUN 10; S 25 
N 2. 9; S 68 N 13*; S 

130 N 17 

— S. 23, III. (g) S 6 N 32 
— S. 24— Applicability to trans- 
fer S 4 N 4 

— S. 25 S 53 N 17; S 55 N 1* 
Applicability to transfer 

S 4 N 4 


Code of Civil Procedure, 5 of 
1908 (contd.) 

-S. 34 S 33 N 1, 2 

— S. 36 S 25 N 2 

— S. 37 SUN 10; S 84 N8* 

—S. 38 S 60 N 14; S 84 N8* 
T ender — Essent ials of 

S 84 N 5 

— Ss. 38 and 45 — One co-mort- 
gagee if can give valid dis- 
charge S 60 N 14 

— S. 39 S 58 N 18*; S 60 N5; 

S 105 N 3* 

Applicability to transfer 

S4N4 

Sale — Contract of — Refu- 

sal to perform S 55 N 

1, 2, 5 

— S. 40 S 65 N 11* 

— S. 41 S 101 N 4 

— S 42 S 65 N 11* 

— S. 43 S 47 N 1 

— S. 46 — Time for performance 

S 55 N 14 

— S. 49 S 84N 5 

— S. 54 S 60 N 5 

— S. 55 — Lessee’s right to res- 
cind lease S 108 (b) N 3 
— S. 62 S 130 N 5 

— S. 64 S 58 N 24; S 105 

N 22* 

— S. 65 S 53 N 9; S 55 N 1; 
S 58 N 24; S 59 N 8, 15; 
S 68 N 13; S 105 N 22* 
Applicability — Mort- 
gage by minor S 68 

N 13 

Applicability to transfer 

S 4 N 4 

Application of, on resid- 
ence of fraudulent 
transfer S 53 N 8 

— S. 69 S 55 N 8, 9, 17; S 65 
N 10; S 72 N 8, 9; S 76 
N 8; S 82 N 14; S 92 
N 10; S 95 N 3*. 8, 9* 
Principle of reimburse- 
ment S 92 N 1 

Subrogation and right un- 
der S. 69, distinction 
between S 92 N 3 

— S. 70 S 55 N 8, 11; S 76 

N 8; S 82 N U; S 95 N 
3*. 8; S 108 (f) N 2 
— S. 73 S 55 N 9, U; S 65 

N 10 

— S. 74 S 55 N 3; S 60 N34. 

S 83 N 17 

— S. 77 S 118 N 2* 

— S. 96 S 92 N 1 

— S. 126 S 133 N 4* 

— S. 127 S 133 N 4* 

— S. 128 S 133 N 4* 

~S. 140 S 92 N 14 

— S. 140 S 91 N 37* 

— S. 141 S 91 N 37*; S 100 

N 29* 

Rights of surely on payment 

S 92 N 14 
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Rights of Surety on payment 

icontd.) 

— S. 150 S 108 (a). N 1 

— S. 172 — Pledge of moveables 

S 58 N 11 

— S. 182 S 3 N 42* 

— S. 200 S 106 N 38 

— S. 200, III. (b) S 106 N 38 
— S. 229 S 3 N 28, 41; S 

106 N 38 
Ss. 231, 232 S 132 N 2 


Co-operative Societies Act, 2 
of 1912 S 52 N 9*; O 34 

R 2 N 17 

Court-fees Act, 7 of 1870, S 17 

S 67A N 9 

Crown Grants Act, 15 of 1895 
Pr'e N 4*; S 11 N 5; S 105 
N 1, 25; S 106 N 47; S 108 
(c) N 7; S 115 N 1; 

App. II 

— Lease by Government, S. 115, 
T. P. Act, if applies 

S 115 N 3 

— S. 2 S 35 N 5; S 54 

N2; S107N 12 

— Ss. 2, 3 Pre N 4; S 10 N 2 

Dekkhan Agriculturists* Relief 
Act, 17 of 1879 S 41 N 6*; 

S 58 N 33* ; S 67 N 22* ; 

S 76 N 20* 

— Accounts between mortgagor 
and mortgagee S 76 N 13 

— Mortgagee in possession — S. 
76, T. P, Act do'es not apply: 

S 76 N 3 

— Redemption under S 60 N 5 

—S. lOA S 58 N 33 


Whether prevails over S. 41 


T. P. Act 

— S. 12 
— S. 13 
— S. 15 
— S. 22 
— S. 44 
— S. 63A 


S 41 N 6 
S 67A N 1* 
S 67A N 1* 
0 34 R 5 N 27 
S 58 N 9 
O 34 R 5 N 27 
S 59 N 2 


Easements Act, 5 of 1882 

S6 N 9 

— S. 10 S 66 N 9 

— S. 13 S 8 N 13 

— S. 30 S 37 N 4, 7 

—S. 57 S 108 (a) N 1 

~S. 60 S 105 N 13 

Electricity Act, 9 of 1910, S. 9 

(2) S 58 N 4* 
Evidence Act, 1 of 1872 
~S. 16 S. 106 N 45 

— S. 16, III. (b) S 106 N 45 
— Ss. 68 to 71 — ^Attestation, 

proof of S 59 N 8 

— S. 91 S 105 N 44 

— S. 92 S 55 N 9; S 105 
N 64; S 118 N 6; S 122 


o 1 N 16 

Sale or mortgagee — Oral evi- 

dence S 58 N 33 


— S. 92 (4) S 105 N 11 
— S. 101 S 38 N 11* 


Evidence Act, 9 of 1910 
{contd,) 

S. 103 S 40 N 17 

— S. 106 S 40 N 17 

— -S. 108 — No presumption as to 
time of death S 24 N 3 
— S. 109 S 105 N 71 

— S. Ill S 126 N 9 

— S. 114 S 60 N 6; S 105 

N 44, 45; S 106 N 45 
— S. 114, III. (b) S 106 N 45 
— S. 115 S 41 N 11, 21, 23; 
S 43 N 2; S 78 N 10; S 

105 N 20 
Distinction between S. 115 
S. 41, T. P. Act S 41 N2 

— S. 116 S 105 N 59, 85; S 111 

N 17 

Lessee's estoppel S 105 N 79 
Tenant cannot deny land- 
lord’s title S 111 N 17 

General Clauses Act, 

1 of 1868— S. 2 (5) S 107 N 8 
10 of 1897 S 3 N 1, 3, 6; 

5 36 N 6; S 41 N 22; 

S 133 N 3 
Person defined S 5 N 3 
S. 3 S 51 N 8* 

Definitions, applicability 
of, to Transfer of Pro- 
perty Act S 3 N 1 
S. 3. CL (7)— British In- 
dia defined S 1 N 1 
S. 3, Q. (20) — Good 
faith, defined S 41 N 
22; S 50 N 2; S 51 N 8 
S. 3 (25) — Immoveable 

property — Definition, if 
exhaustiv'e S 3 N 2 
S. 3 (33) & (59) 

S 106 N 42 
S. 3 (39) S 5 N 3* 
S. 3 (52) S 59 N 7* 
Sign — Meaning of S 3 

N 12 

S. 3 (58)— Writing S 9 

N 14 

6 3 (59) — Year, defined 

S 107 N 5 
S. 3, 4 S 3 N 1 

S. 4 S 106 N 42; S 107 

N 5 

S. 6 S 2 N 5 

S. 9 S 110 N 1 

S. 13 S 44 N 9 

S. 27 S 106 N 45j 

Guardians and Wards Act, 8 of 
1890 S 38 N 11*; S 103 

N 4 

— Mortgage by guardian S 58 

N 25 

— Ss. 29 & 30 S 7 N 7* 

Hindu Disposition of Property 
Act, 15 of 1916 S 2 N 10; 
S 13 N 5; S 14 N 13; 
S 15 N 2; S 19 N 3; S 
28 N 3; S 30 N 2*; App. 

11 


Hindu Disposition of property 
Act 15 of 1916 icontd.) 

— S. 2 S 13 N 4 

Hindu Transfers and Bequests 
(City of Madras) Act, 8 of 

1921 S 2 N 10; S 13 N 5; 
S 15 N 2; S 19 N 3; S 
27 N 2*; App. 11 
Hindu Wills Act, 21 of 1870 

S 15 N 2 

Insurance Act, 4 of 1938 
— S. 38 S 130; S 130 N 1, 23 
— S. 38 (6) S 130 N 23 

— S. 121 S 130 N 1 

Interest Act, 32 of 1839 

S 8 N 18*; S 108 (1) N 
4; O 34 R 11 N 2 
— Post diem interest S 58 N 17 

Land Acquisition Act 
—10 of 1870 S 2 N 6*; S 
51 N 18; S 73 N 1*, 2, 
10, 14*; S 76 N 22 
Acquisition, whether • des- 
truction of security 

S 68 N 3 

—1 of 1894 S 3 N 7*; S 108 
N 1; 0 34 R 4 N 7; R 

5 N 17 

Compensation for acqui- 
sition, mortgagee's right 
to S 73 S. 3A 

S 3 N 10* 

Land Improvement Loans Act. 

19 of 1883 
— S. 7 

Charge under, enforcement 
of S 100 N 25 

Charge under Subroga- 
tion in ca^e of S92N6 
Transferee without notice 

S 100 N 21 

— S. 7 (1) (c) — Charge under 

S 100 N 11 

Legal Practitioners Act, 18 of 
1879 

— S. 3 S 136 N 4 

— S. 28 — Agreement to transfer, 
part performance, applicabi- 
lity of S 53A N 12 


Limitation Act 
—14 of 1859 

S 3 N 2 

—15 of 1877 

S 2 N 5*; S 3 

Art 99 

N 3* 
S 82 N 15 

—9 of 1908 

S 61 N 6 

S. 12 

S 110 N 1 

S. 22 

S 52 N 28* 

S. 23 

S 55 N 9 

S. 28 

S 91 N 5; S 105 

Art. 44 

N79,80 
S 6 N 20 

Art 57 

S 68 N 13* 

Art. 62 

S 55 N 9; S 73 

Art. 66 

N14;S82N17* 
S 68 N 13 

Art. 83 

S 55 N 9*. 14; 

Art. 97 

Jf SHIN 9 
S 55 N 9 
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Limlution Act, 9 of 1908 
(contd,) 

Art, 99— Contribution to 
mortgage debt — Suit for 
— Starting point S 82 

N 15 

Art, 105 S 76 N 22 

Art. 105 — Compensation 
for waste by mortgagee 

S 76 N 10 
Art 111 S 55 N 14 

Art. 113 S 119 N 9 

Art 115 S 95 N 4 

Damages for breach of 
covenant for title suit 

S 55 N 9 

Art 116 S 55 N 14; 
S 59 N 15*; S 68 N 5*. 
14*; S 73 N 14; S 119 

•N 9 

Covenant for title, breach 
of — Damages, suit for 

S 55 N 9 

Art 120 S 53 N 24*; S 

73 N 14 

Art. 131 S 105 N 65 

Rent, right to, extinguish* 
ment of S 105 N 79 
Art 132 S 91 N 5; S 95 

N 9* 

Buyer’s charge — Enforce* 
mVnt of S 55 N 20 
Contribution to mortgage 
debt, suit for 

S 82 N 13 
Mortgagor — Personal 
liability — Suit to en- 
force S 58 N 29 

Redeeming co-mortgagor, 
suit by S 82 N 17 
Seller’s charge, enforce- 
ment of S 55 N 12 

Art. 134 S 58 N 42; S 60 

N 52 

Art. 139 S 105 N 80; 

S 116 N 13 
Art 143 S 119 N 9 

Arts. 144 & 148 — Suit to 

recover accession to mort- 
gaged property S 63 

N 8 

Art. 147 S 58 N 42; S 

96 N I 

Art. 148 S 58 N 42; 

S 60 N 4. 52; S 63 N 8; 
S 82 N 17*; S 92 N 28»; 

O 34 R 9 N I 
Redemption suit for, limi- 
tation S ^ N 6 

Suit by puisne mortgagee 

S 91 N 5 
Suit to recover possession 
under S 62, T. P. Act 

S 62 N 11 
Art. 181 — Application for 

final decrefe O 34 R 1 N I 

Lunacy Act, 4 of 1912 S 7 

N 7; S 103 N4 

— Election, jurisdiction of Court 

S 35 N 25 


Lunacy (District Courts) Act 
35 of 1858 S 7 N 7 

— S. 14 S 7 N 7* 

Majority Act, 9 of 1875 

S 7 N 3 

— S. 3 SUNS 

Married Women’s Property Act, 
3 of 1874, S. 8 S 10 N 19 
Mesne Profits and Improvements 
Act, U of 1855 App, 11 
—Preamble S 51 N 1* 

c 9 N 1* 10* 

Minors Act, 40 of 1858, S. 18 

S 7 N 7* 

Mussalman Wakf Validating Act 
—6 of 1913 S 18 N 5; App. II 
S. 2 (U S 18 N 5 

S. 3 S 19 N 2 

Ss. 3, 4 SUN U; S 18 

N 5 

S. 4 S 19 N 2 

—32 of 1930 S 18 N 5; App. II 

Muslim Personal Law (Shariat) 
Application Act 26 of 1937 

S 129 N 5 

Negotiable Instruments Act, 26 
of 1881 S 137 N 2, 4 

— S. 3 S 137 N 2 

_S. 35 S 133 N 2* 

— S. 58 S 41 N 1* 

Official Trustees Act 17 of 1864 

S 5 N 5* 

Oudh Estates Act, 1 of 1869 

SUNS 

— S. 19 S 19 N 2 

Oudh Land Revenue Act 17 of 
1876 S 7 N 3 

Oudh Laws Act 13 of 1876 

S 54 N 12 

— S. 3 S 129 N 5* 

— S. 20 O 34 R 5 N 20 

Oudh Rent Acts, 22 of 1886 S. 

5 65, N 4* 

Paper Currency Act 20 of 1882 

S 84 N 5* 

Partition Act 4 of 1893 

S 5 N 1* 

— S. 4 S 44 N 8, 9, 10 

Partnership Act 9 of 193^ S.18 

S 3 N 42 

Penal Code, 45 of 1860 S 51 N 

8; S 126 N 6 

Pensions Act 23 of 1871 

S 6 N 24 

Policies of Insurance (Marine 
and Fire) Assignment Act. 5 
of 1866, S. 15 S 135 N I 
Presidency Small Cause Courts 
Act 15 of 1882, S. 53 

S 112 N 3 

Presidency Towns Insolvency 
Act 3 of 1909 S 5 N 1* 
— S. 56 S 53 N 20* 

— S. 62 S 111 N 15 

Provincial Insolvency Act 5 of 
1920 
-S. 4 

Application by Receiver to 
set aside fraudulent tran.s- 


Provincial Insolvency Act 5 of 
1990 {contd. ) 
fer S 53 N 29 

Power to Sell properly in 
the hands of universal 
donee S 128 N 5 

— S. 9 — Date of registration, 
time computed from 

S 59 N U 

—S. 47 0 34 R 5 N 16 

— S. 53 S 53 N 5* 

— Ss. 53 and 54, and S. 53, T.P. 
Act distinction l>etu’een 

S 53 N 30 

— S. 54 S 53 N 20* 

Date of registration, time 
runs from S 59 N 13 

— S. 58 S 54 N 3 

Provincial Small Caus'e Courts 
Act 9 of 1887 

— Seh 2, Art. 4 or 13 S3 N 2* 
— An. 42 — Contribution to mort- 
gage debt s.uit for S 82 N 27 
Probate and Administration Act, 
5 of 1881 S 52 N 17 

— S. 90 S 39 N 4 

Punjab Alienation of Land Act, 
13 of 1900 S 100 N 15 
— S. 16 S 58 N 3 

Punjab Laws Act, 4 of 1872, 
S3 S 58 N 3 1 

Punjab Tenancy Act 16 of 1887. 

S. 4 (19) S 51 N 7* 

Registration of Assurances Act. 
16 of 1864 S 59 N 4; S 

107 N 1* 

Registration Act 
—20 of 1866, S. 17 (2) 

S 58 N 6* 

—8 of 1871. S. 50 

S 48 N 9* 

—3 of 1877 S 3 N 4, 20; 

S 59 N 5* 
S. 23 S 59 N 6* 

S. 26 S 59 N 6* 

S. 50 S 48 N 9* 

—16 of 1908 Pre N 4; S 1; 

S 3 Expl. I Proviso (1): 

S 3 N 3,* 34. 37, 38; .S 

4 N 2, 5, 6; S 8 N 17: 

S 9 N 5; S 48 N 9*; S .5.3 
A N 3*; S 54 N 7: S 59 
N 2, 6, 12; S 60 N 20: S 
105 N 2, 4, 19: S 107 N 1, 

2, 5, 6*, 7*, 9, 1.5 
Optional registration — Pro- 
visions of T. P. Act pre- 
vail S 4 N 2 

Sections of T. P. Act su p- 
plemental to .S 4 

S. 2 (7) S 105 N 4, 9 
S. 3 S 3 N 3* 

S. 17 S 4 N 5, 7, 8: S 

5 N 7: S 8 N 17; S 53 
A N 6, 16; S 54 N 21. 23; 
S 58 N 39; S 59 N 3; S 
60 N 6, 20*: S 100 N 10: 
S 105 N 29*; S 107 N 1.3, 
15; S 117 N 4; S 123 N 

15; O ,34 R 5 N 21; 

App. n 
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Kc-f:istration Aft (contd.) 
Agrt^ement of Jease, regis- 
tration of S 53A N }6 
Agreement for sale 

S 54 N 23 
Oo>vn grants, not applicable 
to Pre N 4 

Floating charge, registra- 
tion of S 100 N 10 

S. 17 (1) S 105 N 27 
S. 17 (1 ), (a), (b), (c), (d) 

S 48 N 9 

S. 17 (1) (a), (b) Pre N 4 
S. 1 7 ( 1) ( b ) S 60 N 20, 
21: S 60A N 2*; S 100 
N 16: S 105 N 11 
S. 17 (1) (b), (c) S 107 

N 13* 

S 17 (1) (c) S 60 N 21 

S. 17 (1) (d) S 105 N 11; 

S 107 N 13, 15 
Lease, registration of 

S 4 N 6 

S. 17 (2) S 54 N 23 

S. 17 <2) (vi) S 91 N 4* 
S 100 N 16: S 107 N 13* 
I)e« ree, <-harge created by. 
registration of 

S 100 N 16 

S IK App. II 

S. 18 (a), (b) S 48 N 9 

S. 23 S 78 N 5 

S. 30 (2) S 3 Expl. I; S 3 

N 37 

S. 32 — Presentation inva- 
lid S 59 N 6 

S. 47 S 3 N 36; S 48 N 8; 
S 54 N 17*; S 59 N 13; 
S 123 N 6; App. II 

S. 48 S 48 N 3*, 10; 
S 100 N 3; App. II 
—S. 49 S 48 N 9*; 

S 53A N 16, 18*; S 54 
N 17, 21, 23; S 59 N 5, 
14; S 105 N 19; S 107 
N 7, 9; S 123 N 5, 15; 

App. II 

.A(innssibility of docu- 
ments registrable under 
T. P. Act S 4 N 5 
S. 49 (c) S 54 N 17* 

S. 50 S 48 N 9; S 59 N5 

S. 50 (1) S 48 N 9 

.S. 51 S 3 Expl. I Proviso 

( 2 ) 

S. 55 S 3 Expl. I Proviso 

(3) 

S. 64 — Duty of registering 
ofilrer S 3 N 37 

S. 65 — Duty of registering 
officer S 3 N 37 

S. 75 S 3 N 20* 

90 Pre N 4; S 4 N6 

■ S. 90 (1) (d) S 107 N 12 
Sale of Goods Act, 3 of 1930 
S 118 N 9, 10; S 120 N 

1; S 137 N 3 
— S. 2 (4) S 137 N 5 

— S. 2 (10) S 118 N 2* 

— S. 4 S 118 N 2* 


Sale of Goods Act. icontd.) 
— S. 12 (3) — Warranty, defined 

S 133 N 4 


— S. 14 S 119 N 2*; S 133 


— S. 27 S 

N 2* 

41 N 1; S 121 

— S. 33 

N 1* 
S 123 N 12 

— S. 62 

S 120 N 1 

Specific Relief 

Act, 1 of 1877 

— S. 3 

S 71 N 2* 

— S. 9 S 105 N 13. 37; S 

— S. 14 

108 (c) N 4 
S 55 N 1* 

— S. 18 S 6 N 

3; S 43 N 2, 3 

— S. 18 and S. 

43, T. P. Act, 

distinguished 

S 43 N 3 

— S. 22 

S 55 N 13 

— S. 23 

S 3 N 24* 

— S. 23 (h) 

S 3 N 24*; S 
6 N 17 
$ 55 N 2* 

— S. 25 

Title free from reasonable 

doubt 

S 55 N 3 

— S. 25 (b) 

S 55 N 3 

— S. 27 S 

3 N 39; S 108 

— S. 27 (b) 

(j) N 5 
S 3 N 50; 

S 40 N 13, 17, 18*. 20; 

— S. 27A S 

S 48 N 3 
53A N 5*; S 

105 N 19 

; S 107 N 14; 

— S. 27A and S. 

App. 11 
53A, T. P. Act, 

compared 

S 53A N 17 

— S. 36 

S 126 N 11 

— S. 39 

S 53 N 23 

— S. 41 

S 51 N 1 

Stamp Act 

— S. 42 — Suit un 

der S. 53, T. P. 

Act 

S 53 N 23 

— Chap. 11 

S 53A N 16; 

S 54 N 21; S 59 N 14 

— 1 of 1879 

S 58 N 14 

S. 46 

S 105 N 67* 

S. 49 

S 58 N 14* 

—2 of 1899 

S 105 N 2. 9 

Mortgage, definition of 

S. 2 (17) 

S 58 N 9 
S 58 N 2 

S. 30 

S 84 N 5 

S. 46 

S 58 N 9* 

Succession Act 
—10 of 1865 

S. 50 S3 

N 11, 12, 14*. 

Signature 

19*; S 59 N 7* 
and mark, dis- 

tinction 

S 3 N 12 

S. 100 S 

13 N 2*; S 15 

S. 101 

N 2 
S 15 N 2 

S. 102 

S 15 N 2 

S. 107 

S 21 N 13 

S. Ill 

S 23 M 2* 

S. 114 

S 25 N 8* 

S. 123 

S 33 N 2> 

Ss. 167 to 169, 171 to 177 i 


S35N 1 


—39 of 1925 S 8 N 11*. 19*; 
S 12 N 1; S 14 N 8; S 


Succession Act (contd.) 

38 N 5; S 127 N 1; S 

129 N 5 

Bequest to charities 

S 18 N 2 

S. 63 S 3 N 11; S 3 N 12 
S. 113 — Unborn person, be- 
quest in favour of 

S 13 N 1 

Ss. 113, 114, 115, 116: S 2 

N 10 

S. 114 S 14 Nl; S16N1 
S. 115 S 15 N 2 

Bequest to a class 

S15N1 

Bequest to a class, failure 
with regard to same 

S 125 N 1 

-S. 116 S 16 N 1 

S. 117 — Accumulation of 

income S 17 N 1 


S. 118 

S 18 N 3 

S. 119 

S 19 N 1, 4 

S. 120 

S 2 N 1; S 21 
N 13*; S32 N 1 

S. 120, 

111. (vii) S:12 N3 

Ss. 120 

to 127, 129, 130 
S28 N 1 

S. 121 

S 22 N 1, 4 

S. 122 

S 127 N 1 

S. 123 

S 127 N 1 

S. 124 

S 23 N 1 

S. 125 

S 24 N 1, 2 

S. 125, 

Ills. (Hi) and (iv) 


, S 24 N 1, 4 

' S. 126 

S 25 N 1 

S. 127 

' ^ 25 N 1. 8* 

S. 128 

S 26 N 1 

S. 128, 

111. (in) S 26 N 3 

S. 128, 

111. (vii) S 26 N 7 

Ss. 129 

and IM — Accelera- 

tion of subsequent dispo- 

sition 

S 27 N 1 

S. 131 

S 29 N 1 

Bequest with condition 

subsequent S 28 N 1 

Thing 

bequeathed 

S28N5 

S. 132 

S 29 N 1 

. S. 133 — Invalidity of ulle- 


rior bequest-r-Effecl 

S 30 N 1- 

S. 134 — Cessation of inte- 


rest created S. 31 N 1 

S. 135. , S i2 N 2 

S, 136 S 33 N 1, 2 

S. 137 and S. 34.:Tf P. Act, 
distinguished S 34 N 1 
S. 138 S 11 N 1, 12 

Ss. 180 to 185 S 35 N 20 
Ss, 180 to 182, 184 to 190 
. / S 35 Nl 

Ss. 180 to 190 S35N2 

S. 182 f S 35 N IQ 
S. 182, 111. (1) S 35 N 11 
S. 182,. 111. (Ill) S 35 NIO 
S. 182, HI. (iv) S 35 N 10* 
S. 183 — Bequest for a • per- 
. ^ son's benefit S 35 N 8 
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Succession Act, 

39 of 

1925 

icontd.) 



S. 184 

S 35 

N 18 

S. 185 

S 35 

N 19 

S. 186 

S 35 

N 20 

S. 187 

S 35 

N 21 

S. 188 (1) 

S 35 

N 22 

S. 188 (2) 

S 35 

N 23 

S. 189 

S 35 

N 24 

S. 190 

S 35 

N 25 

S. 191 

S 129 

N 4 


ment) Act 20 of 1929, 

S. 3 S 13 N 5 

'ansfer of Properly (Validat- 
ing) Act, 26 of 1917 


188 (2) S 35 N 23 wers Act, 28 of 1866 S 69; 

S. 189 S 35 N 24 S 69 N 5; S 69A N 2, 3, 

S. 190 S 35 N 25 5. 11; App. H 

S. 191 S 129 N 4 — S. 12 S 69A N 1 

Donatio mortis causa — Ss. 12 and 15— Receiver of 

S 129 N 3 mortgaged properly, appoint- 
S. 210 S 103 N 4 ment of S 69A N 1 

larf YU S 103 N 4 


— S. 19 — Duly to keep accounts 

S 76 N 12 


S 69A N 8 


— S. 

20 

(e) 

S 66 N 9 

-S. 

32 


S 100 N20 

— S. 

34 


S 69A N 1 

— s. 

48 


S. 91 N 29 

— s. 

52 


S 6 N 36 

— S. 

62 


S 76 N 18 

— s. 

84 

S 

6 N 27: S 53 N 9 

— S. 

88 


S 71 N 2* 

— S. 

90 


S. 63 N 5 

-S. 

90. 

ni. 

(a) S 71 N 2 

— S. 

91 


S 40 N 11: S 108 


Sucession Certificate Act, 7 of — S. 15 S 69A N 1 (j) N 5 

A C AQ M Trusts Aet, 2 of 1882 Usurious Loans Act, 10 of 1918 

S. 4 S 68 N 22; O 34 5 S 13 N 2 S 60 N 34; 0 34 R II 

rv 4 IN lo — -7 — Competency to make N 2 

Transfer of Properly (Amend- trust S 7 N 1 00 r 

ment) Act, 27 of 1926— Whe- -S. 9 S 13 N 2 Usu.y Laws Repeal Act. 28 of 

ther retrospective S 3 N 11 — S. 15 S 76 N 6* 1855 S 76 N 12 

FOREIGN ACTS AND STATUTES 


s, 4 


Accumulation Act (Thelluson 
Act). 1800 (39 & 40 Geo III. 

C. 98) S 17 N 1, 2, 9, 10 — S. 16 S 60B N 1* 

Accumulation Act. 1892 (55 & -S. 17 S 61 N ^ 5 

56 Vic, C. 58) S 17 N 2 3| » ^ I 

Apportionment Act, 1870 (33 12 

& 34 Vict, C. 35) S 36 N 1, c „ ,,, o ^ ? 

-Preamble S 36 n’i* morcgagaes S 69 N 1 

— S. 2 S 36 N 1 — S. 20 S 69 N 1 

— S. 3 S 36 N 1 — S. 21 S 69 N 1 

— S. 5— Dividend defined S 36 — S. 21 (4) S 69 N 20* 

N 6 — S. 28 — Insurance, mortgagee 

_S 7 S 36 N 1 by S 72 N 12 

Bankruptcy Act. 1914 (4 & 5 N 1 

Geo. V. C 59) S. 44 mortgagor S 76 N 5 

S 53 N 20* Deceas^ed Wife’s Sister’s Mar* 

Ceylon Ordinance, VII of 18^ riage Act, 1907 (7 Edv/. VII. 

S 53A N 3 C. 47) S 28 N 11 

Companies Act. 1929 (19 & 20 Fires Prevention (Metropolis) 
Geo. V, C. 23) Ss. 79, 88 Act, 1774, (14 Geo. HI. C. 

S 100 N 10* 78) S 49 N 6* 

Companies (Consolidation) Act, Foreign Jurisdiction Act, 1890, 
1908 (8 Edw. VII, C. 69) S. (53 & 54 Viet., C. 37) 

93 S 100 N 10* SIN 3 

rnnv<*var\rinG and Law of Pro-l Fraudulent Conveyances Act, 


Conveyancing and Law of Pro- 
perty Act, 1881 icontd.) 


— S. 16 
-S. 17 

C 10 

~S. 19 (1) (ii) 


Conveyancing and Law of Pro- 
perty Act, 1881 (44 & 45 

vicl., C 41). S 8 N 2; S 57 
N 16; S 60B N 1; S 69 N 

5, 6; S69A N 2 

— Inspection of title deeds, mort- 
gagor’s right S 60 B N 1 

-S. 2 • S 57 N 4 

— S. 5 S 57 N 1. 2. 4. 

6. 13 

-^S. 6 . S 8 N 2, 6 

— S. 7 — Implied contracts by 
mortgagor S 65 N 1 

— S. 7 (1) (A) S 55 N 9 
—rS. 14— Forfeiture, r’elief ag- 

ainstS 114A N 1, 3 


Fraudulent Conveyances Act, 
1571, (13 Elliz., C. 5> 

S 53 N 1. 2. 3. 5, 6. 9 
11, 15. 16*. 17. 29, 30* 
— S. 1 S 53 N 1* 

— S. 5 S 53 N !♦ 

Government of India Act, 1915, 
(5 & 6 Geo. V. C. 61)— S. 
107 O 34 R 1 N 22 

Government of India Act, 1935, 
(25 & 26 Geo. V, C. 42) 

— S. 46, 8ub-s. (2) S 1 N 1 

— S. 288 S 1 N 1 

— S. 466 S 1 N 1 

—Part HI S 1 N 1 


Grantees of Reversions and Les- 
sees Act, 1540 (32 Henry 
VHI, Ch. 34) S 6 N 8* 

Indian Councils Act, (24 & 25 
Viet.. C. 104)— S. 22 

S 104 N 1 

Indian High Courts Act, (24 & 
25 Viet., c. 104) S 104 N I 

Irish Registration Act. (6 An- 
ne, c. II) S 48 N y 

Judgments Aet, 1839 (2 & 3 
Viet., c. 11) S 52 N 4.3 

Judicature Act. 1873 (36 & 37 
Viet., c. 66) — Rules iinclet, (J. 
22 R. 3 S 84 N 8* 

Land Charges Act, 1925 (15 
Geo. V. C. 27 Ss. 1, 2, 3 S 
52 N 43 

Law of Property .Act, 1925 ( 15 
Gee. V, c. 20) 5 6 N 8^ ; 
S 13 N 7: S 17 N 2; S 

45 N 3; S 55 N 9; S 58 

N 38; S 108 (a) N 2*; 
S 111 N 7: S 119 N 2 
— Tacking, lavi’ as to .S 79 N I 
— Ss. 34, .36 S 45 N 3* 

— S. 44 S 55 N 3 

— S. 47 S 49 N 1 

— S. 50 S 57 N 1. 2. 13 

~S. 59 S 119 N 2* 

— S. 60 S 8 N 2 

— S. 60, sub-.s. ( 1 ) — Operation 
of transfer .S 8 N I 

— S. 62 S 8 N 1. 2 

— S. 76 S 5.5 N 9: S 119 N2 

— S. 76 (1) (c), ■((!)-- [niplied 
contracts by mortgagor 

S 65 N 1 

— S. 76 (6» S 65 N 1 

— S. 93 .S 61 N 2 


4 



2216 


INDEX TO AUTHORS AND STATUTES QTED 


Law of Property Act, 1925 | — S. 2 

(contd.) |__s. 6 


S 53 N 1* 
S 53 N 1* 


Coni^oliclaiion of mortgage Real Property Act, 1845, (8 & 

- S. <J4 I ?9 N 1 J S 119 N 2 

S Ofi Ml s 60A N 1 f89V,^(56^& 

— 96 (D— Inspection of title 57 Viet., c. 71) S 119 N 2*- 

«1pc(1s by mortgagor S 60B S 133 N 4 

* — S. 62 S 133 N 4* 

- S. 101 (1) (i) S 69 N 1 

— .S lOI (1) (ii) s 72 N 12* — iSEliz. Chap. 5, 

— .s. 101 (1) <iii) S 69A N 1 S as N 1, 2, S, 15 

101, 103. 104 and 105- ’ „ m o h 

Mortgagee's power of sale o oo IN 1, 2, 31 

S 69 N l(— 43 Eliz, Ch. IV, 1601 S 18 

N 3 


— Ss. 101 and 109— Receiver of -43 Geo. Ill, Ch. 126 
mortgaged property S 69.A S 84 N 5* 

-S 10 ^ i\i\ c AO V 1 of Frauds. 1677 (29 

103 (.), (II) S 69 iN 1 Car. II, c. 3) S 9 N 2- 

104 (2) S 69 N 1 S 53A N I. 2; S 58 N39 

-S. 106 S 69 N 1 — S. 4 S 53A N 1, 3 

— S. 106 S 69 N 20 c 

-S. 108 (1), (2) S 72 N 12* Act, 8 of 1934, S. 3 (5) 

-s. 109 S 69A N I. 2 «)'' *s"';3o'' n’ ll ® 


(APP. 

—Calcutta Municipal Act, 3 of 
1899 

Charg under, transferee 
without notice 

„ S 100 N 21 

S. 25 S 67A N3* 

S. 228 S 100 N 11* 
3 of 1923 — Charge for con- 
solidated rates S 100 Nil 

— C^alcutta Rent Act, 3 of 1920 

S 106 N 9* 

— Chota Nagpur Tenancy Act, 
6 of 1908 S 106 N 49* 

—Court of Wards Act. 9 of 
1879, S. 60 S 7 N 3* 


— Landlord and Tenant Proce- 
dure Act, 8 of 1869 

^ S117N2* 

— Public ■ Demands Recovery 




Act, 7 of 1880 S 67 N 24 
Bihar Acts 

— Bihar Tenancy (Amendment) 


S 131 N 1 

S 130 N 2, 11, 

25 


— S. 141 


— Bihar and . Oriss» Public De- 
mands Recovery Act, 4 of 
1914 S 76 N 8 


— S. 109 (1) S 69A N 5 “ S. 25 

— S. 136 S 130 N 2 — S. 25 (6) 

-S. 140 S 37 N 4*; S 109 

o ^ M Vendor and Purchaser Act, 

S 109 N 1, 2* 1874, (37 & 38 Viet. c. 78) 

“S. 142 S 109 N 1. 2* - S 55 N 3 

-S. I46-Forfei.,,re of loose, '^",'00 , o,1"' 

-S- 151 S109Nl l s. 2 S53N1 

S. 164 S 17 N 1, 2I 

c ,, fVT J PROVINOAL ACTS. 

S 53 N ll — Agra Pre-emption Act, 11 of 
-S. 186-Merger rule as to S 52 N 16 

S 111 N 7 —Agra Rent Act, 12 of 1881 

c Is 72 N 2^ 

-s. 205 S 57 N 4; s 58 N S. 9 S 63A N 3; S 64 N 3 1 —Bombay Land Revenue Code, 

12; S 130 N 3j_Agra Tenancy Act 
— S. 205, (1) (xvi) S 59A N 1 
— Sch. II, Part III S 65 N 1 
— Sch. II, Part IV S 65 N 1 


— S. 164 (2) 
— S. 172 
— S. 173 


S. 8 — Charge under 

S 100 N 11 

Bombay Acts 

— ^Bhagdari and Narwadari Act, 
5 of 1862 S 105 N 82* 
S. 3 S 65 N 4* 

— Bombay Agricultural Debtors 
Relief Act, 28 of 1939 

S 58 N 33*; S 76 N 3*; 
S 76 N 13*; 0 34 R 5 

N 27 

S. 85 (1) S 41 N*6* 

— Bombay Court of Wards Act, 
1 of 1905, 5. 37 S 7 N 3* 


5 of 1879 
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New York Code S 118 N 1 

Parliamentary and Municipal 
Registration Act, 1878. (41 & 
42 Viet., c, 26) S 105 N 15* 

Prevention oi Fraudulent and 
Covinous Conveyances, 1584- 
5 (27 Elliz., c. 4) S 42 N 1; 

S 53 N 1. 2, 17. 31 


S 60 N 22 
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Provisions of, not affected 
i by T. P. Act S 2 N 3 
S. 56 S 60 N 23* 

S. 83 (2) I S 105 N 41*; 

s , S 105 N 44 
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S. 40 S 100 N 12* 

S. 49' S 70 N 2 

S. 104 S 91 N 8* 


S. 39 S 3 N 2* 
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Offices Act, 3 of 1895, S. 
13: S 105 N 79* 

— Madras Marumakkattayam 

Act, 22 of 1932, S. 43— Col- 
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of 1920 S 126 N 2 
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S 105 N 59* 
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due S 100 N 11 
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Act, 17 of 1939 

S. 3 (H» S 51 N 7* 
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■S. 33 S 64 N 3* 
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Regulation. 11 of 1825 
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Right of redemption under 
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GLOSSARY 




The following abbreviations are used in this Glossary: 

A, Arabic. Ben. — Bengali. Fr. — French. Guz. — Guzerati. H. Hindi. 

Kan.— Kannada. L. — Latin. Mai. — Malayalam. Mar. — Marathi. 

p._Per8ian. S. — Sanskrit. Tam, — Tamil. Tel. — Telugu. 


Abadi (H,) . . . • 

That part of the village land vhich is set 

apail for residences, shops, etc. 

Ah initio (L.) 

From the beginning. 

Abkari (U.) 

Revenue derived from Uxes on the ma- 
nufacture and sale of intoxicating liquors 
and drugs— See tT7) 4 AIR 1917 Mad 
852 (852) : 34 Ind Cas 927. 

Absolute estate 

A full and complete estate. The traasler 
of an absolute estate passes to the transfe- 
ree an interest which is unlimited in estate 
and unfettered in respect of any condition 
or trust. 

Absolute transfer. „ , , 

Where a grant carries >>ith it all the le- 
gal incidents thereof it is an absolute trans- 
fer. Thus a transfer is absolute where it 
is made without imposing any restrictions 
or conditions in respect of the legal inci- 
dents of the property transferred. This 
expression is to be distinguished from the 
expression ‘transferred absolutely.’ For an 
interest which is transferred absolutely is 
not the same thing as the transfer of an 
absolute estate in the property. Any inte- 
rest e.g. a life estate, may be created abso- 
lutely by not imposing an»y conditions or 
restrictions qualifying its legal incidents. 

Abwab (H.) 

Tax imposed in addition to the regular 
assessment on the land. 

Acceleration — Rule of 

To accelerate means to quicken, to make 
l)aBtc or to shorten. Acceleration in its 
technical sense means the shortening of the 
time for the vesting in possession of a sub^^- 
quent interest on the failure of a prior in- 
terest. The rule of acceleration mav he 
stated thus: Where an interest created on 
a transfer of property is intended to take 
effect upon the failure of the prior interest 
created by the same transaction, such inte- 
I'est will Uke effect upon the failure of the 
prior interest in my manner. The effect of 
failure of a prior life interest is to accJfr 
rate the subagent intereau which ai'e li- 
mited to fake effect on the regular determi- 
nation of that prior interest. 

Acccaaio (L) . 

as Addition; an acceasory thing — (bee b. 

i3 Natal.) 


Accession e'edit principle (L.) 

The increase follows the principal. 

Accession 

In its restricted sense, in which it is gene- 
rally used in law, it niean* the mode of 
acquiring every accessory thing, whether 
corporeal or incorporeal, that has been add- 
ed to a principal thing from without, and 
has been connected with the principal thing, 
whether by powers of nature or by the will 
of man, so that in virtue of this connection, 
it is regarded a- part and parcel of the 
principal thing. It must be rememl>ered 
that the expression ‘accession' is not con- 
fined to physical acquisitions or additions to 
the properpy but also Includes the acquisi- 
tion of an interest in projjerty. (See S. 63 
Note 1, S. 70 Note 2 and S. 108 (d) Note 
1 .) 

Ac«-'<?ssorium non ducit seil «equitur suuin 
principale (I..) 

The acces-ary right does not lead, but fol- 
lows its principals. (See S. 8 Notes 2, 12; 
S. 63 Note 1). 

A<'cretion 

'I'he increase or extension of tlic bound- 
aries, or the acquisition, of land by the 
gradual or imperceptible action of natural 
soil from the sea or a river, or by a gradual 
recession of the water from the. usual water- 
mark. In accretion the added land belongs 
to the owner of land to which land belongs 
to ih'e owner of the land to which it is add- 
ed. 

For the distinction between the English 
and the Indian law on the accretion to land 
by alluvion, sec S. 108 (d) Note 2. 

Accruing debt 

See S. 3 Notes 26 and 27. 

Accumulation 

The increase of a fund or property by 
the continuous addition to it of the interest 
or income of it. Section 17 of the T. P. 
Act lays down a provision as to the direc- 
tion for accumulation of the income arising 
from the property transferred. It pres- 
cribes the limits beyond which a direction 
for accumulation of the income will be 
void. These limits are, (a) the life of the 
transferor, or (b) a period of eighteen 
years from the date of the transfer. 

Acquiescence 

See S. 51 Notes 22 and 23. 

Actionable claim 

See S. 3 for deBnition. 
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Actual or positive fraud 
See 5. 34 Note 3. 

Adaghu (Tam.) 

A simple mortgage. 

Adaimana pattiranr (Tam.) , . c 

A pledge-bond or security bond— See I'er 

Brands in (1887) 10 Mad 509 (516). 

Adamanam (Tam.) 

Simple mortgage. 

Adavu (Mai.; Kan.) 

Simple mortgage. 

Adha (H.) ■ • i 

Indicates the underground rights — See 

(•29) 16 AIK 1929 Pal 190 (191): 118 Ind 
Cas 603. 


I 


Adha and urdha (H.) , 

The use o£ these words in a grant indi- 
cates that there was every intention to con- 
vey all below the surface as well as all on 
it or above it — See (’25) 12 AIR 1925 P C 
42 (44): 4 Pal 244: 52 Ind App 109. 


Adimayavana (Tam.) 

Adimayavana in its etymological sense 
may be translated ‘beneficial enjoyment on 
account of services’; but that phrase prima 
facie imports a permanent tenure granted 
as a reward for past services or both for 
past and future services — See (1904) 27 
Mad 202 (204 ) . 

Ad invitum (L.) 

Against one’s will. 

Advancement 

Property given, usually by a parent to a 
child or by a husband to a wife, in advance 
of a future distribution; an irrevocable 
gift by an intestate, during his life, of 
part or all of the donee’s anticipated share 
in the donor’s estate upon distribution- It 
is the donor’s estate upon distribution. It dif- 
fers from an absolute gift in that it is charged 
against the donee’s future share in the «- 
tate, and from an advance in that the do- 
nee cannot be called upon to account lov 
or repay it except by this charging of it 
See also S. 39 Note 6 and S. 122 Note 11. 

Aequitas est quasi equalilas (L. ) 

Equity is as it were equality. Equity fa- 
vours true equality both of rights and lia- 
bilities dividing burdens and benefits in 
equal shares. For example of the applica- 
tion of this maxim. Sec S. 45 Note 1 and 
S. 46 Note 1. 

Affirmative covenant 
See S. 11 Note 11. 

A fortiori (L.) 

With stronger reason. 

Agent 

See S. 3 Note 42. 

Agraharam (S.) 

Land granted to Brahmans rent-free or 
at a reduced rate of assessment. 

Agreement to grant lease • . » 

See S. 105 Note 4. , 
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Agricultural purposes • 

See S. 117 Note 3. 

Agriculture 

The science and art of cultivating the 
Mil, including the allied pursuits of gather- 
ing in the crops and rearing livestock; till- 
age; husbandry; farming in the widest 
sense. (See also S. 117 Note 3.) 


Ahar (H.) 

Reservoir for water — See (’12) 16 Ind 
Cas 705 ( 706). 

Alienatio rei prasjfertur juri accrescendi (L.) 

Alienation is favoured by the law rather 
than accumulation. (See S. 6 Note 1). 

Alieni juris (L.) 

Under another’s right or authority. 

Alimony 

An allowance which a married woman 
sues for and is entitled to, upon separation 
from her husband. 

Alio intuitu (L. ) 

With a collateral motive. For a different 
purpose. 

Aliunde (L.) 

From elsewhere. 

Allegans contraria non eat audiendus (L.) 

He who alleges contrary things is not to 
be heard. — (See S. 35 Note 1; S. 112 Note 
1 .) 

Alluvion 

‘‘Alluvion is described by Justinian as an 
‘imperceptible increase’ and land is said to 
be acquired by alluvion when it is acquired 
‘so gradually that one cannot say how 
much is added at any particular moment of 
time. But if by the violence of a river a 
portion of land is added to the estate of an 
adjoining owner the land continues to be 
the property of the original owner/” — 
(1906 ) 28 ALL 647 (649): 3 ALL L Jour 
453. 


Alternative conditions 
See S. 26 Note 5. 

A man shall not derogate from his own grant 
For instances of the application of this 
maxim. See S. 66 Note 1; S. 115 Note 1. 

Amaldastak (H.) 

It is not a lease— (’25) 12 AIR 1925 
Pat 168 (173) : 84 Ind Cas 386. 


Anandravan (Mai.) 

The term is applied generally to the ju- 
nior member in a Malabar tarwadL 

Angan (Mar.) 

A courtyard. 

Animus transferendi (L.) 

Intention of making a transfer. 


Anij^unit (Mazv) 

Indefinite, unrestricted or unlimited — 
See (’31) 18 AIR 1931 Bom 466 (469): 
133 Cas 839. 


Annachatra (Mar.) . ^ t r 

Aii institution for distribution of i< 
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Brahmans and mendicants — See (1904) 6 
Bom LR 56 (57). 

Annexed to the ownership of immovable pro- 
perty 

See S. 40 Note 7. 

Annuity 

See S. 36 Note 5. 

Anomalous mortgage 
See S. 58 (g). 

Appointment: See POWER OF APPOINT- 
MENT. 

Apportionment 

See S. 36 Note 1. 

A priori (L.) 

From the former. From antecedent to the 
consequence. 

Arasinage inam (Kan.) 

Land granted in lieu of dower. 

Aravar (Kan.) 

A usufructuary mortgage. 

Archaka (S.) 

Priest, who alone is allowed personally to 
attend upon the idol — (1882) 4 Mad 391 
(392). 

Ardheli (Mar.) 

A cultivator who undertakes the cultiva- 
tion for a share of produce. 

Arh (H.) 

Literally denotes a “support” or “propp- 
ing up.” In 13 ALL 28 (43) it was held 
that the words “arh” and “mustaghraq” 
used in the bond implied a power of sale 
and denoted a mortgage without possession. 
See also 20 Ind Cas 870 (Oudh). But in 
19 Ind Cas 658 (660) (ALL) it is held 
that the use of these words alone do not 
always and necessarily imply a power of 
sale. 

Asmani sultani (H.; Mar.) 

Evils from the skies or the King. Cala- 
mity akin to Act of God; e.g. destruction 
of property by accidental fire — Sec (1890) 
14 Bom 28 (30). 

Assign 

(Verb) To transfer, or to make over to 
another, especially to transfer to, and vest 
in, certain persons, called assignees, for the 
benefit of creditors. 

To assign means to part with absolutely — 
See Russell v. Beechtsm (1924) 1 KB 525 
(533). 

(Noun) Per Parke, B. — “The word ‘as- 
sign* does not mean ‘heiri; it means a per- 
son substituted for another by' an act of 
some kind or other.*' — Doe d Sophia Lewis 
V. William Lewis, 152 E R 280 (281). 

Attached to the earth 
t See the definition in S. 3. 

Attest 

- 4 Ses-S. 3 Note 11. 

AtteMatfoD 

See S. 3 Note 11. 


Attested 

For definition see S. 3. See also S. 3 Note 

A A • 

Attorn 

To agree to become tenant to one as ow- 
Undlord of an estate previously held 
of another; to recognise one as landlord. 

Attornment 

Agreement or acknowledgment by a ten- 
ant that he holds bis tenement of a new 
person as landlord. An attornment acts as 
an estoppel to prevent the one attorning 
from deir/ing title of the one to whom he 
attorns. 

Aulad (H.) 

Children, progeny. The use of this word 
in a lease-deed does not show that the 
lease can be inherited by collaterals— See 

(26) 13 AIR 1926 Oudh 260 (261): 93 Ind 
Cas 927. 

Avada (Mar.) 

Cistern for animals to drink water from. 
—(1890) 14 Bom 1 (9). 

Babuana grant 

Grant of property generally to the junior 
male member of family of a Raja in lieu of 
maintenance. 

Ba farzandan (P.) 

A terra inserted in a grant to indicate 
that it is made to the grantee and his pos- 
terity. 

Bagh (H.) 

A garden, a grove, a plantation. 

Bahama wajah 

These words used in a gift deed indicate 
an absolute estate— (’23) 10 AIR 1923 ALL 
234 (234): 65 Ind Cas 653. 

Bai (A.) 

Sale. 

Bai-bil-wafa (A.) 

(Also spelt as ‘Bye-bil-wafa’). Sale with 
a contract of repurchase; mortgage by con- 
ditional sale. 

Bainama (H. ) 

(Also spell as — Bayanama.) Sale-deed. 

Bakasht 

The word ‘baksht’ literally means ‘in the 
cultivation of and when the word malik is 
added to it, the difference between khud- 
hast and bakasht-i-malik becomes very 
slight— (’26) 13 AIR 1926 P C 60 ( 62). 

The term bakasht is the invention of the 
Survey Authorities and is used by them to 
denote the actual cultivating possession 
either of the proprietor or tenure holders as 
the case may be— (’28) 15 AIR 1928 Pat 
209 (211): 106 Ind Cas 272. 

Bandhak (S.) 

A pledge, a pawn, a mortgage. 

Ban jar (H.) 

Fallow land. 

Bastu 

Site or foundation of a house. The 
word is derived from ‘vastu.’ (S.). 


2244 


GLOSSARY 


Bat (H.) 

Partition. 

Batai <H.) 

Division of crop between the cultivator 
and the landlord. 

Batta (H.) 

(Correct spelling ‘Bbatta.*) An allowance. 

Bayana (H.; Ben.) 

Earnest-money. 

Bemiad 

Without any term. 

Benamidar 

The person whose name appears in a 
benami transaction but who is not the real 
person entering into the transaction. (See 
'Benami transaction’). 

Benami transaction 

A transaction entered into in the name 
of a person other than person really enter- 
ing into the transaction. (See S. S3 Note 
5 .) 

Beneficial interest 

If A holds property in trust for B, A has 
legal estate and B has the beneficial inte- 
rest. ( See S. 3 Note 24. ) 

Bhadekhat (H.; Mar.) 

It is an agreement between the lessee and 
the lessor whereby the lessee . agrees to oc- 
cupy and pay rent for the property on the 
conditions therein stated — (1869) 5 Bom 
H C R (A C) 92 (94). 

Bhagbandak (S. ; Tam.) 

Usufructuary mortgage. 

Bhandaki khat 

(From ‘Bandhak’, a pledge, a mortgage). 
A simple mortgage-deed. 

Bbaratia (Ben.) 

Suggests that the tenaiKy is not x>enna- 
nent— (’32) 19 AIR 1932 Cal 398 (404): 
137 Ind Cas 658. 

Bhamanama (Ben.) 

Deed of usufructuary mortgage — (1893) 
20 Cal 609 (613). 

Bhogyam (S.; Tam.) 

Usufructuary mortgage. 

Bikri (H.) 

Sale. 


Biswi mortgage 

‘Biswi’ (H. ) is the name usually given in 
eastern Oudh to mortgages of land in auh- 
tenure— (’22) 9 AIR 1922 Oudh 75 (77)- 
67 Ind Cas 808. 

Bona fide (L.) 

In good faith. 

Bona fides (L.) 

Honest intention, good faith. 

Borokta (Ben.) 

AIR 1921 Cal 424 (425): 62 Ind Cas 49. 

Does not indicate fixity of rent — (’21) 8 

Brahmbttara (S.) 

(Brahma-uttara) Lands originally granted 
rent-free to Brahmans as a reward for their 
sanctity or learning or to enable th'em to de- 
vote themselves to religious duties and edu- 
cation. 

Burgadar (Ben.) 

A person cultivating land of another with 
a stipulation that he would keep half the 
produce in return for his service; not ne- 
cessarily a tenant. 

Butwara (H.) 

(Also ‘Butwada’), Division of property 
in two parts; partition. 

Bye-bil-wafa: see BAI-BIL-WAFA. 

Caveat emptor (L.) 

Let the purchaser beware. (See S. 55 
Note 9. ) 

Certum est quod certum redd! potest (L.) 

That is certain which can be made cer- 
tain. 

Cess 

A payment made by agricultural tenant 
over and above his rent which goes to meet 
some public charges. 

Cessanate statute priroitivo cessat derivativus 
(L.) 

The derived estate ceases on the determi- 
nation of the original estate. (See S. IIS 
Note 1.) • 

Cestui que trust (L) 

The person who possesses the equitable 
right to property, the legal estate being , 
vested in a trustee; beneficiary. 


Bila intiqal (P.) 

Free of charge or incumbrance — (*37) 
24 AIR 1937 Oudh 295 ( 297): 167 Ind Cas 
295. 

Bila miad 

Without any term. 

Bin (H.) 

(From ‘Vritti’ (S.), support, maintenance). 
A right, custom or privilege derived from 
performance of offices whether secular or re- 
ligious. There are various kinds of birt 
such as birt zamindari, sankalp birty mdrwat 
birty etc. 

Birt jajmani (H.) 

Right of purohits to receive offerings that 
ma'y be made to them by /a/moAs. 


Ceteris paribus (L.) 

Other things being equal. 

Chakran lands (Ben.) 

Lands held by service tenure. 
105 Note 69.) 


(See S. 


2!bali genis (Kan.) ' 

Temporary tenants— Sec (1883) 7 Bom 
256 (259). , 

[!)hamperty i , 

A bargain between a party to a litigation 
and a third person to ^arc between them- 
selves the property sued for in the event of 
the party being successful, wherwpon we 
third person carries on the litigatiem ®t to 
expense. It is an aggravated fonn rnmn- 
tenance. '' ■' 
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Champerty (coru<f.) 

Chance of succession: see SPES SUCCES- 

SIONIS. 

Char (Ben.) 

A sand bank or island in the current of 
a river deposited by the water. 

Charge-holder 

The person in whose favour a charge is 

created. 

Charily 

See section 18 Note 3. 

Chevisance 

An agreement or composition between a 
creditor and debtor. 

Chit (H.) 

A rough note or account; a banker’s ac- 
knowledgment of accountability for money 
deposited. 

Chose in action 

The expression chose in action in England 
was used to describe all personal rights of 
property which could only be claimed or en- 
forced by action and not by taking physical 
possession, claims enforceable by taking phy- 
sical possession being known as ^"chose in 
poss^jssion.” (See S. 3 Note 21.) 

Chose in possession: See CHOSE IN ACTION. 

Choultry 

A resting place for travellers — See (1933) 
20 AIR 1933 Mad 782 ( 784): 146 Ind Cas 
307. 

Chowkidari chakran lands (Ben.) 

Lands held on service tenure by chowki- 
dars or village watchmen. 

Chuck (H.) 

(Also: chak) A circle or group for pur- 
poses of assessment: a portion of land divid- 
ed off. 

Chur: See CHAR. 

Clog on redemption 

Provision in a mortgage-deed which at- 
tempts to deprive the mortgagor of his right 
to redeem absolutely and at any time after 
the mortgage-money has become due. (See 
S. 60 Note 28.) 

Coercion 

See definition given in S. IS of the Con- 
tract Act (See also S. 126 Note 6 of the T. 
P. Act.) 

Common law lien 

See S. 100 Note 2. 

Competent to contract 
See S. 7 Note 3. 

Concurrent lease 

See S. 108 clause (I) Note 10. 

Ckindition 

It signifies a quality annexed to an estate 
by virtue of which it may be defeated, en- 
larged or created upon an uncertain event. 
(See S. 10 Note 5.) 

Condition precedent 

Where a condition is to be perfemed be- 
fore a person can take an interest in pro- 


Condition precedent icontd.) 

perty it is called a condition precedent. (See 
S. 10 Note 5.) 

Condition subsequent 

Where the effect of a condition is either 
to enlarge or defeat an estate already 
created it is called a condition subsequent 

Conditional debts 

See S. 3 Note 27. 

Conditional or restricted transfer. 

Where a grant does not carry with it all 
the legal incidents thereof but is modified 
by conditions and restrictions it is a con- 
ditional or restricted transfer. (See S. 10 
Note 1.) 

Consideration 

See definition given in S. 2 (d) of the 
Contract Act. 

Consolidation of mortgages 

See S. 61 Note 2. 

Constructive fraud 

An act which although not originating in 
any actual design or contrivance to perpe- 
trate a positive fraud or injury upon other 
persons is yet, by its tendency to deceive or 
mislead other persons or to violate private or 
public confidence or to impair or injure 
public interests, deemed equally reprehen- 
sible as positive fraud. (See S. 34 Note 3.) 

Constructive notice 

Constrnetive notice is knowledge which 
the Courts impute to a party upon a pre- 
sumption so strong that it cannot be allow- 
ed to be rebutted, that the knowledge must 
have been communicated. (See S. 3 Note 
28.) 

Contingent charge. 

A present charge as security for discharg- 
ing a contingent liability. (S^ S. 1(X) Note 
9.) 

Contingent class 

See S- 22 and Notes thereon. 

Contingent debt 

A debt the payment of which is depen- 
dent upon a contingency. (See S. 3 Note 
27.) 

Contingent interest 

See S. 21 and Notes thereon. 

Contract 

An agreement enforceable by law. 

Contract for sale 

See S. 54. 

Contractual subrogation 

See S. 92 Notes 1 and 19. 

Conventional subrogation See S. 92 Notes 1 
and 19. 

Conveyance 

A transfer of property from one person 
to another. A deed or instrument by which 
such transfer is effected. 

Oinveys 

See S. 5 Note 4. 

Corpus 

Body, material substance. 
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Corpus or transfer 
See S. 8 Note 10. 

Counterpart 

That which completes another. 

Covenant 

An agreement between two or more par* 
ties by which either of them pledges him^lf 
to the other that something shall be done. 
For distinction between a condition and co- 
venant, see S. 10 Note 5. 

Covenant for perpetual renewal 
See S. 105 Note 35. 

Covenant for quiet enjo*yznent 

See S. 55 Note 9 and S. 108 cl. (c) Note 

1 . 

Covenant for title 

See S. 55 Note 9; S. 65 Note 4. 

Covenant running with the land 

A covenant is said to run with the land 
when the benefit or burden of it passes to 
the successors in title of the covenantee or 
the covenantor as the case may be. (^e S. 
40 Note 1.) 

Covinous 

Fraudulent. (From 'covin* which means 
an agreement between two or more persons 
to defraud another.) 

Crown grants 

See Preamble Note 4. 

Cujus est solum, cjus '^st usque ad caelum et 
ad inferos (L.) 

Whoever is the owner of the soil, it is 
his even to firmament and to the middle of 
the earth. 

Curator 

Protector of property, one appointed by 
law as guardian ; one who has the charge 
of anything. 

Cuttoogootaga (Tam.) 

Denotes lease in perpetuity — See <1861) 
8 Moo Ind App 327 (330): 4 Suth W R 
(PC) 73 (PC). 

Cypres, doctrine of 
See S. 26 Note 2. 

Dahyak 

Analogous to nankar and is a charge on 
the property. (See S. 100 Note 32.) 

Daimi (H.) 

Means relating to what is perpetual — 
(’28) 15 AIR 1928 Cal 531 (532) : 117 Ind 
Cas 675. 

Daimi kaimi (H.) 

The use of these words in a patta imports 
permanent tenancy — Sec (’34) 21 AIR 1934 
Cal 861 (862) : 153 Ind Cas 623. 

Dakhli rehan (H.) 

An anomalous mortgage — (’37) 24 AIR 
1937 Pat 261 (262): 169 Ind Cas 75. 

Dakhildar (H.) 

Commonly used in the upper part of India 
as meaning a tenant with occupancy rights 
— (’31) 18 AIR 1931 Pat 361 (363): 135 
Ind Cas 93. 


Dakhil kharij (H.) 

Entering the name of new proprietor and 
removal of the name of the old proprietor. 

Damdupat (Mar.) 

Ride of Hindu law by which the interest 
recoverable at any one time cannot exceed 
the principal — Sec (1863) 1 Bom H C 47 
(49); (1868) 12 Moo Ind App 157 (187): 
2BengLRPC44. 

Darpatni (Ben.) ; See PATNI. 

Darpatnidar (H.) 

Holder of a darpatni tenure. r.- 

Dartaluk (H.) 

Subordinate taluka or estate. 

Dasabandham (Tam.) 

Right to receive one-tenth of the profits. A 
right to dasabandham does not in itself im- 
ply a right to hold the lands on which d^a- 
bandham is imposed — (’16) 3 AIR 1916 
Mad 102 (106)— 31 Ind Cas 565. 

Dastawez makfuli (P.) 

‘Dastawez’ means a document. The use 
of the expression makfiU or makfuli indi- 
cates an intention to create a mortgage. 

Daswant 

Analogous to nankar. It is a charge on 
the properfy. 

Dawami 

The use of the expression ’dawami* in a 
lease does not necessarily import perma- 
nency or heritability. 

♦ 

De die in diem (L.) 

From day to day. 

De minimis non curat lex (L.) 

The law cares not for small or trivial 
things. 

Debentures of companies 

For definition See S. 2 (4) of the Indian 
Companies Act, VII of 1913. 

Debitum in praesenti solvendum in futuro 
(L.) 

A debt due at present to be discharged at 
a future date. 

0 * 

Debt 

A sum of money pa'yable in present or in 
future by reason of a present obligation. 

Debutter property 

Property dedicated to a temple or idol. 

Defeasance and repugnant clause > 

See S. 32 Note 9. ,, 

Defeasance clause ' 

Clause in a transfer defeating the tran^ 
fer on the happening or non-happening of 
the contingency. 

Dehors (Fr.) 

Foreign to; outside. ^ 

Demise 

A grant ; a transfer. 0 

Deorha . 

Signifies that the rate of interest is fifty 
percent."" r- : s etc 
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Deposit 

Where A advances money to B and the 
intention of parties is that B should keep 
the money until asked for hy A, the trans> 

, action is a deposit. 

De regueur (Fr.) 

Strictly required. 

Deshgat watan (Mar.) i 

A grant of rent*free land or cash allowance 
prevailing in the Bombay Presidency. , 

Dhara (H. ; Mar.) 

(1) Settled assessment. (2) Usage, prac- 
tice or custom. 

Dharam (H.) 

Religious or charitable purpose. A bequest 
or gift to 'dharam’ is void for vagueness and 
uncertainty. 

Dharm (S. ) 

That which holds a man in the right path. 
Law, virtue, legal or moral duty. 

Dhrista bandhaka (S.) 

Simple mortgage. 

Dies c.ertus (L.) 

Day certain. 

Diluvion 

Dimunition of land by reason of fluvial 
action— See (’31) 18 AIR 1931 Cal 537 
(537): 59 Cal 155 (F.B.) 

Disqualified transferee 
See S. 6 Note 25. 

Dominant heritage 

For definition, sec the Easements Act (V 
of 1882), S. 4. 

Dominant tenement: See DOMINANT HERI- 
TAGE. 

Donatia mortis causa (L. ) 

A gift in contemplation of death. 

Dry land 

The term is defined in the Malabar Te- 
nancy Act to mean a land which is neither 
a “wet land” nor a “garden land” — Mad- 
ras Act XIV of 1930, S. 3 (d). 

Dwelling house 

See S, 44 Note 9. 

Earnest-money 

It is a sum of money paid by the buyer 
of property under a contract for sale in or- 
der to bind the sell'er to the terms of the 
agreement for sale. 

Easement 

See S. 6 Note 9. 

Ejusdem generis (L) 

Of the same kind. It is one of the rules 
of construction by which general words used 
in deeds, statutes etc., have a less compre- 
hensive meaning than they would otherwise 
have, by reason of particular words preced- 
ing them. The general words are to apply 
to objects of the kind or nature as those spe- 
cified by the particular words. 

Ekabogam (Tam.) 

“ Poseeseion of tenure of village land by one 
family without any cosharer— (*22) 9 AIR 


Ekabogam (contd.) 

1922 P C 325 (330); 45 Mad 565: 49 Ind 
App 237 (P C). 

Ekrar (H.) 

An agreement. 

Ekaramama (H.) 

Deed of agreement. 

Election 

See S. 35. 

Elegit (L.) 

Literally the word means, he has chosen. 
A writ of execution, in English law by 
which the judgment creditor could elect 
either to have a writ of fieri facias or to 
seize all the chattels and half the land of 
the judgment-debtor until satisfaction. After 
the return of the writ the creditor became 
a tenant by elegit. (See S. 91 Note 25.) 

Emblements 

Growing crops which are annually pro- 
duced by the labour of cultivator. 

En ventre sa mere (L.) 

In its mother’s womb. 

Enabling provision 

Provision which makes it lawful to do 
something but does not compel a person to 
do it. 

English mortgage 

See definition given in S. 58 (e). 

Eo nomine (L. ) 

By that name, on that claim. 

Equitable charge 

See S. 100 Note 2. 

Equitable lien 

See S. 100 Note 2. 

Equitable mortgage 

See S. 58 Note 39. 

Escheat 

Properfy falling to the Stale or Crown 
for want of an heir. (See .S. 105 Note 6.) 

Estoppel 

A conclusive adniissioii which cannot be 
denied by the party whom it affects. It is 
so called because a man's oun ad or accep- 
tance stoppeth or closeth up his mouth to 
allege or plead the truth. 

Ewajnama fH.) 

Deed of exchange. 

E\ abundanti cautela (L.) 

From excessive caution. 

Ex contractu (L. ) 

From contract. 

Ex dole malo non oritur actio (Ll 

A right of action cannot arise out of 
fraud. (See S. 6 Note 27; S. 53 Note 9.) 

Ex hypothesi (L.) 

From the hypothesis. 

Exchange 

For definition See S. 118. 

Executant 

Person who executes a document. 
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Executor 

A person appointed by a testator to carry 
out the directions in the will after his death. 

Executory contract 

It is a contract which is either wholly 
unperformed or in which something remains 
to lie done on both sides. 

Existing debt 

See S. 3 Notes 22 and 27. 

Expectation, doctrine of 

Where a person knows that a land does 
not belong to him but expends money or 
does some act in the expectation that he 
would be given certain rights by the owner 
and the owner encourages him in that ex- 
pectation, a Court of Equity will compel the 
owner to give effect to that 'expectation. (See 
S. 51 Note 22.) 

Expressa nocent, non expressa non nocent 

<U) 

Things expressed hurt, things not expres- 
sed do not. 

Expressum facii cessare taciturn (L.) 

What is expressed makes what is silent to 
cease. 

Ex-proprietary tenant 

Person who has lost his proprietary rights 
and has become occupancy tenant of the 
Sir. (This is under some of the local Te- 
nancy Acts.) 

Family 

See S. 44 Note 10. 

Family arrangement 

Sec S. 5 Note 4. 

Farokht 

Sale, selling. The word cannot be held to 
mean ‘transfer’ iintigal) as it is inconsis- 
tent with the ordinary moaning of the word 
— (’23) 10 AIR 192.3 .M.L 361 (362): 45 
ALL 321. 

Fee simple 

In English law it means an absolute es- 
tate of inheritance. 

Fee tail 

In English law it means an estate restrict- 
ed to a person and the heirs of his body. 

Feed the estoppel 

Where a person makes a grant by deed 
of property to which he has no title at the 
time of the grant and avers in it that he 
has title to it and subsequently acquires a 
title to it, the grant lakes 'effect on the in- 
terest so acquired without any further act 
being nece.ssary to be done by the grantor. 
The interest is said to “feed the estoppel” 
in such a case. 

Feme sole (L.) 

An independent woman, woman not sub- 
ject to the control of her husband over her 
property. 

Feoffment 

In English law' it means a transfer of the 
fee. 


Feoffor 

One who makes a feoffment. 


Fiducla 

In Roman Law fiducia involved transfer 
of ownership in a thing from a debtor to 
creditor on condition that the thing should 
be retransferred to the debtor on payment 
of the debt. 

Fixture 

A movable affixed to immovable property 
so as to become pan of it. (See S. 3, Note 
6 .) 

Floating charge 

Gharge which affects all the assets of a 
going concern expressed to be included in 
it but not specificall'y affecting any item un- 
til some event occurs which causes it to 
crystallize into a fixed security. (See S. 109» 
Note 10*.) 

Floating security: see FLOATING CHARGED 

Forbidden by law 

An act is forbidden by law when it is 
either expressly prohibited or there is a 
penalty imposed by law for its commission. 
( See S. 6, Note 30. ) 


Foreclosure 

Exclusion, prevention, or forfeiture of the 
mortgagor’s right of redemption on failure 
to repay Ae money lent on the security. 
See S. 67. 

Forehand rent 

Advance rent. (See S. 105, Note 58.) 
Forfeiture 

Loss of a legal right by reason of somo 
breach of obligation. 

Fraud 

See S. 6, Note 32. 

Frans et dolus nemini patrocinari debent 

(L.) ^ ^ 

Fraud and deceit ought not to benefit any 

person. 

From generation to generation 

These words when used in a transfer im- 
port transfer of an absolute estate. (See S. 
A mortgage-bond. 

Gahan-khat (Mar.) 

A mortgage. A pledge. 

Gahan (Mar.) 

A pledge or pawn. , 

Gage (Fr.) 

8 Note 4.) 


- See 


Gahan lahan (Mar.) 

A mortgage by conditional sale 
(1877) 2 Bom. 231 (238). 

Gahan-patra (Mar.) 

Mortgage-deed. 

Garden land ^ » 

It is defirifcd in the Malabar Tenanc y A ct 
to mean any land used principally 
ing fruit-bearing trees — ^Madras Act XIV of 
1930, S. 3 (g). 

Cenealia specialibus non derogant (L.) 

(^neral provisions do not derogate from 
special provisions. 
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Gfaarghanna (H.) 

Rent payable in respect of the houses in 
th'e abadi of the village — See (1908) 30 
ALL 235 (237): 5 ALL L Jour 361. 

Ghat (H.; Ben.; Mar.) 

A flight of steps for access to the water 
of a tank or river; the place on a river bank 
or on a tank where people ordinarily beth 
or where boats are moored for purposes of 

a ferry— Sec (1906) 33 Cal 1290 (1303): 4 
Cal L Jour 343. 

Ghatwal (H.) 

Literally the guard of a hill-pass. The 
duties of person holding the office of ghat- 
wal were police duties. 

Ghatwali tenure is inalienable and indi- 
visible— See (’24) 11 AIR 1924 (P C 5 (13): 

3 Pat 183: 51 Ind App 37. 

Gift 

For definition see S. 122. 

Girvi (H.) 

Mortgaged. The word is not restricted to 
a usufructuary mortgage alone — (1926) 13 
AIR 1926 ALL 506 ( 508) : 48 ALL 292. 

Good faith 

See S. 41 Note 22, 

Grant 

Conveyance of property. 

Gratuitous transfer. 

Transfer without consideration. 

Gratuitous transferee 

Transferee without consideration. 

Gross 

A thing or right in gross exists indepen- 
dently and not as an appendage to another. 

Gross negligence 
See S. 3 Note 30. 

Growing crops 

Sec S. 3 Note 4. 

Growing grass 

See S. 3 Note 5. 

Guzara 

Meaintenance allowance or grant. 
Hamesha (H.) 

Always or for ever. The use of the expres- 
sion in an instrument is not inconsistent with 
the restriction of the interest to the life of 
the grantee— (1901) 23 ALL 324 (330): 28 
Ind App 65 (PC). 

Haq (H.) 

Right. 

Haqiyat 

Ri^ts in immovable property — See (Tl) 
1911 Pun Re No. 24: 10 Ind Cas 850. 
Haqq-i-chaharam 

Zamindari dues payable under the cus- 
tom that on private sales by contract the 
zamindar is entitled to receive one-fourth of 
the purchase-nioner— See (1879) 2 ALL 
358 (360); (1884 ) 6 ALL 47: 1883 Al.L 
W N 198. 


Hat (H.; Ben.; Mam) 

A market. A hat is immovable property. 

Hathchitti (H.) 

A letter or note written by the hand. 

Havala (H.) 

Undertaking to pay debt of another. Trans- 
fer of a debt from the original debtor to a 
person who undertakes to become liable for 
it to the creditor. 

He who seeks equity must do equity 

See S. 53A Note 11; S. 61 Note 2; S. 92 
Note 1. 

Heir-apparent 

He whose right of inheritance is indefea- 
sible, provided he outlives the ancestor. 
Next of kin. 

Hereditament 

Anything which may be inherited, whe- 
ther corporeal or incorporeal, real or per- 
sonal properly. 

HerioL 

Right of the lord of the manor, on the 
death of a tenant to the best beast of the 
deceased tenant. (English law.) 
ed tenant. (English law.) 

Hiba (H.) 

A gift. 

Hiba-bil-ewaz (H.) 

Gift for consideration. 

Holding over 

Whenever after the determination of a 
lease the lessee remains in possession, he 
is said to “hold over.” 

Horticulture 

Cultivation of a garden : art of cultivating 

« garden. 

Hundi (H.) 

A bill of exchange. 

Hypotheca (L.) 

A pledge in which the pledgor retained 
possession of the thing pledged, as distin- 
guished from pjgnus, where the possession 
was transferred to the pledge. (Roman 
law. ) 

Id certiim est quod certum reddi potest (L.Y) 

That is certain which can be made cer- 
tain. 

Ijara (H.; Mar.) 

An “ijara” may mean a lease of lands, 
but it is more frequently used as a lease or 
form of land-revenue, rent or other proprie- 
tary rights as distinguished from a patta or 
a iea.se of land for cultivation — (1881) 3 
Mad. 342 (344, 345) (F.B.). 

Ikrarnama (H. ) 

Deed of agreement. 

Iladarawara (Kan.) 

A customary anomalous mortgage in vo- 
gue in South Canara. (See S. 98 Note 10.) 

Immovable property 

See S. 3 Notes 2 to 10. 

Implied surrender 

Surreoder by operation of law. (See S. 
Ill, Note 10.) 
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In esse (L.) 

In existence; in being In fact 

In forma pauperis (L.) 

In the character of a pauper., as a poor 
man. 

In gremio (L.) 

In the bosom. 

In invitum (L.) 

Against one’s will. 


omnia prssumuntur 


In odium spoliatoris 

(L.) 

^ Everything is presumed against a wrong- 


In pari delicto (L.) 

In equal fault 

In pari delicto potior est conditio defcndan- 

IIS \ J 

Where ^th parlies are equaUy at fault 

the condition of the defendant is more fa- 
vourable. 

In ^ pari delicto potior est conditio possidentis 


Id equal fault the condition of the pos 
sessor is more favourable. 

At the present time. 

In praesenli (L.) 

In rem (L.) 

(As opposed to in personam Against thi 
thing or property.) 

In solidum (L.) 

Entirely; in entirety. 

In lerrorem (L.) 

For the purpose of intimirating; by wav e 
terrifying (See S. 114 Note 8.) ^ 

In toto (L) 

In the whole; totally. 

Inam (H.) 

A gift; a present The term inam is od< 
of mere generic significance, applicable t 

a Government grant as a whole f*12^ ^ 

Bom 639 (659): 39 Ind App 202 (P C). 

Incident 

See S. 8 Note 11. 

Incumbrance 

See .S. 57 Note 4. 

Instrument 

See S. 3. 


Inter alia (L.) 

Among other things. 

Interesse termini (L.) 

An executory interest 
Interest 

(1) Right. (2) Money paid bythe debtor 
for the use of the sum advanced. 

Inter vivos (L.) 

Among living persons. 

Intiqal (H.) 

Transfer of rights in immovable property. 
It includes a transfer by way of perpetual 
lease— See (’27) 14 AIR 1927 ALL 788 
(789): 100 Ind Cas 652. 


Intra vires (L.) '-t*-:. 

Within power or authority. 

Ipso facto (L.) 

In the fact itself. . 

Ipso facto (L.) 

By the law itself. 

Irresistible force 

See S. 108 cl. (m) Note 4. 

Istemrari mokarrari (H.) 

The words in a patta do not per se con- 
vey an «tate of inheritance. (See S. 8 

Note 4; S. 105 Note 47.) 

Jaghirdar (H.) 

The holder of a jaghir. 

Jagir (H.) 

(Also spelt as jaghir). The word jagir 
is not a term of art. It might consist of a 
grant of revenue-free property or of a 
mere grant of land revenue. It does not 
convey the same meaning in all parts of 
India— Sec (’36) 23 AIR 1936 Oudh 121 
(123, 124): 11 Luck 588. 

An assignment of Government revenue on 
a tract of land to a person or family. Ori- 
ginally such grants were for life only. 

In the Punjab the term jagir is ordinarily 
restricted as meaning an assignment of 
land revenue only. Jagir is ordinarily not 
land— (’12) 16 Ind Cas 855 (856) (DB) 
(Lah). 

Jaidad (H.) 

Usually means immovable property — 

(1909 ) 31 AH. 523 ( 524): 3 Ind Cas 

506 (507), 

Jajman (H.; Ben.) 

A person employing and feeding Brah- 
mans for the performance of a religious 
ceremony. 

Jajmani bahis (H.) 

Books containing lists of pilgrims. 

Jalkar (Ben.) 

It is a right to take the profits of a river, 
lake or other water on a particular estate or 
tract of country — (1878) 3 Cal 276 
(279). 

Jamabandi (H.) 

Rent roll. 

Jamma (H.) 

Rent or revenue payable. 

Jenmi. (Mai.) 

The owner of the jenmi or landlord’s or 
mortgagor’s interest under a Malabar ha- 
nom. It is defined in the Malabar Tenancy 
Act to mean a person entitled to the abso- 
lute proprietorship of land and inclndes a 
trustee in respect thereof — Madras Act XIV 
of 1930, S. 3 (k). 

Jeroyiti 

Jeroyiti land means cultivable or arable 
- land, or assessable or assessed land as op- 
posed to inam land. When prefixed to the 
word ri^t or hakkuq it means ri^t of oc- 
cupancy — See (’28) 15 AIR 1928 Mad '786 
(787) : 111 Ind C:a8 168. 
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Joshi (H.; Mar.) 

An astronomer or astrologer. A priest. 

Jotc 

‘Jote’ is a general term and it is not ne- 
cessarily equivalent to "raiyati jote” — (’22) 

9 AIR 1922 P C 241 (242): 48 Ind App 
49 : 48 Cal. 460 (PC). It means tenancy of 
any kind— (’41) 28 AIR 1941 Cal 506 
(507) : 197 Ind Cas 45. 

The word ‘jote’ does not necessarily mean 
an occupancy holding; it may mean a rai- 
•yati, under-raiyati or any sort of holding 
for the purpose of cultivation — (’32) 19 
AIR 1932 Cal 568 (569): 139 Ind Cas 544. 

Juristic person 

See S. 5 Note 3. 

Jus ad rem (D 

An inchoate or imperfect right. 

Jus disponendi (L.) 

The right of disposing of property. 

Jus in re aliena (L. ) 

A right in another’s property. 

Jus in rem (L.) 

Right against the world at large. A right 
to or again.st a thing. 

Kabala (H.) 

A deed of conveyance; a contract: a sale- 
certi6cate. 

Kabuliat (H.) 

(Also spelt as Qabuliyat) An agreement 
in writing wherein the lessee expresses his 
consent to pay the stipulated rent. 

Kabza (H.) 

Possession. 

Kaimi maurasi (H.) 

Indicates permanent tenancy— See (’26) 
13 AIR 1926 Cal 215 (216): 90 Ind Cas 
104. 


Kanom (Mai.) 

Customary mortgage prevalent in Mala- 
bar. It is defined in the .Malabar Tenancy 
Act to mean the transfer for consideration 
in money or in kind or in both by a land- 
lord of an interest in specific immovable 
property to another (called the kanarndar) 
for the latter’s enjoyment — Madras Act XIV 
of 1930, S. 3 (/). 

Kanomdar (Mai.) 

The mortgagee in a kanom mortgage. 


Kar abadharita (Ben.) 

Rent fixed in perpetuity— 
N 991 (992). 


(’40 ) 44 Cal W 


Karch-i-pandan (H.) , v 

(Also spelt as Kharch-i-pandan. ) Means 

literally ‘betel-box expense.' It is a personal 
^owance to the wife customary among the 
Muhammadan families of rank, especially in 
Upper India, fixed either ttefore or after 
the marriage. 


Kamam (Taro.) 

A hereditary village-office 


in Madras. 


Kamsvan (Mai.) 

The manager of a tarwad. 


Karta (S.) 

Managing member of a Hindu family. 
Kastkar (H.) 

Tenant of the village — (’27) 14 AIR 

1927 Nag 23 (24): 22 Nag L R 173. 

Kat-kobala (Ben.) 

A mortgage by conditional sale. 

Kattubadi (Kan.; Tara.; Tel.) 

Quit rent assessed on lands granted to 
public servants. 

Kattukuthagai (Tam.; Tel.) 

Is in essence a lease or grant of land at a 
favourable rent — (’28) 15 AIR 1928 Mad 
375 (376) : 106 Ind Cas 505. 

Kayam (A.) 

The word ‘Kayam’ is of Arabic origin 
denoting permanency and perpetuity — 
(*85) 1885 Bom P J 205. 

Kayam patta (H.) 

Prima facie the words ‘kayam patta’ mean 
a ‘perpetual lease.’ But a long course of 
decisions have held that these words do not 
prima faci^ convey more than life-estate — 
(’16) 3 AIR 1916 Mad 500 (500): 29 Ind 
Cas 188 (DB). 

Kayam saswata patta 

The use of these expressions in a lease 
does not per se convey an estate of inherit- 
ance— (’92) 15 Mad 199 (202). 

Kavemi (H.) 

Means a permanent occupancy holding — 
( 28) IS AIR 1928 Cal 385 ( 386): 113 Ind 
Cas 855. 

Kazi 

Judge. 

Kefalat (H.) 

Incumbrance, pledge or security. The root 
meaning of the word is ‘something to stand 
upon’— r34) 21 AIR 1934 Pat 217 (220). 

Khandagutta cowVe (Tel.) 

Ordinarily denotes a lease and not a 
mortgage— See (’35) 22 AIR 1935 Mad 320 
(320, 321): 156 Ind Cas 873. 

Khandan ( H. ) 

A group of descendants from one common 
anceclor. 

Khandrika (Tel.) 

A small hamlet— (’32) 19 AIR 1932 P C 
238 ( 238): 139 Ind Cas 546 (PC). 

Kharidar (H. ) 

A purchaser. 

Khasra (H.) 

Field-book containing the names of per- 
sons cultivating or occupying the land, the 
right in which it is held and the rent pay- 
able — See G P. Land Revenue Act, 1917, S. 
45. 

Khata (H.) 

Ledger. 

Khatkabala: see KAT-KOB.ALA 
Kbewat (H. ) 

( 1 ) Record or register of shares of pro- 
prietors. (2) Statement of persons possess- 
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Khewal {contd.) 

ing proprietary rights in the mahal — C. P. 
Land Revenue Act, 1917, S. 45. 

Khorposh (H. ) 

A maintenance grant. 

Khot (Mar.) 

A farmer of land revenue or customs. In 
some of the Maratha districts an officer he- 
reditarily exercising the office of collecting 
the Government revenue. 

The khoti lands, which are cultivated by 
the khot himself, or by means of hired la- 
bourers, are called 'khoti khasgi,’ and the 
rest are 'khoti nisbat’ which may be sub-let 
to permanent tenants or to recent cultiva- 
tors— (’99) 23 Bom 518 (523). 

Klmdkast (H.) 

Land cultivated by the proprietor. Home 
farm. 

Kudivaram (Tam.) 

The word literally signifies the cultiva- 
tor’s share of the produce in land held by 
him as distinguished from the landlord’s 
share of the produce which is called mefva- 
rom— See (’18) 5 AIR 1918 P C 169 (171): 
41 Mad 1012: 45 Ind App 209 (PC). 

The word is also used to denote a perma- 
nent right of occupancy — L’18) 5 AIR 
1918 P C 169 (171): 41 Mad 1012: 45 Ind 
App 209 (PC); (’18) 5 AIR 1918 Mad 932 
(938): 41 Ind Cas 788. 

There is no substantial analogy between 
an English tenant and an Indian ryot. The 
reason is that the rights of ryots have come 
into existence independently of the zamin- 
dars. Hence the uell known division of 
the interest in land into melvaram interest 
and kudivaram interest. The bolder of the 
kudivaram interest i.e. the ryot, far from 
being a tenant of the holder of the melva- 
ram right, is a co-owner with him — See 
(’97) 20 Mad 299 (302). 

Kutkubala: See KAT-KOBALA. 

Kuttubadi Tel.): See KATTUBADI 

Kur.hikanam (Mai.) 

The word is defined in the Malabar Ten- 
ancy Act to mean and include a transfer by 
a landlord to another (called the kuzhika- 
namdar) of garden lands or of other lands 
or of both, with the fruit-bearing trees, if 
any, standing thereon at the time of the 
transfer, for the enjoyment of those trees 
and for the purpose of planting such fruit- 
bearing trees thereon — Mad. Act XIV of 
1930, S. 3 (n). 

Lahan gahan (Mar.) 

A mortgage by conditional sale. 

Lakharaj (H.) 

Revenue-free land. 

Lambardar (H. ) 

A proprietor who is appointed to the 
post of lambardar mainly for the purpose 
of collection and payment of the revenue. 
He is the representative of the proprietary 
body. 



Law Merchant 

That part of the law which governs mer- 
cantile transactions. 

Lease 

For definition see S. 105. 

Lease for a term certain 
See S. 106 Note 3. 

Lease for life 

See S. 106 Note 4. 

Lease from year to year 
See S. 107 Note 4. 

Lease-hold interest 

Interest of a lessee. 

Lease-bold rights 

Rights of a lessee. 

Legacy 

A bequest. 

Legal estate 

See S. 5 Note 6. 

Legal incident of property 
See S. 8 Note 11. 

Legal subrogation 
See S. 92 Note 1. 

Lekha mukhi (H.) 

A usufructuary mortgage in the Ptmjab, 
in which the mortgagee takes over the land 
or property and binds himself to keep the 
lekha (account) of the produce or income 
and as soon as the principal and interest 
are paid off therefrom he has to surrender 
the property to the mortgagor. The mort- 
gagor undertakes no personal liability. 
While the mortgagor is competent at any 
time to claim redemption on payment of 
amount due, the mortgagee is not entitled 
to sue for his debt — (’40 ) 27 AIR 1940 Lab 
401 (404): ILR (1941) Lah 71 (FB). 


Lessee 

For definition See S. 105. 

Lessee holding over 
See S. 116 Note 1. 

Lessor 

For definition See S. 105. 

Licence 

See S. 105 Notes 13. 14. 

Lien 

See S. 100 Note 2. 

Life estate 

An estate the duration of which is linutea 
to the life time of the grantee. , 

Limitation 

See S. 10 Note 5. 

Lis pendens (L.) , 

A suit pending. 

Living person 

See S. 5 Note 3. 


Local usage 

Custom or practice confined to the loca- 
lity. 

Locus Pcenitentie (L.) 

Place or chance of repentance. 
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Locus standi ( L. ) 

Place for standing. Right to appear and 
be heard by the Court. 

Lodger 

See S. 105 Note 15. 

Loat grant 

l^e S. 105 Note 44. 

Mahal (H.) 

Any local area held under a separate en- 
gagement for payment of land revenue — 
(1893) 15 ALL 410 (411): 1893 ALL W N 
173. See also C. P. Land Revenue Act, 
1917, S. 2. 

Mai hak hakuk (H.) 

With all rights— (1907) 34 Cal 358 ( 361): 

5 Cal L Jour 208. 

Maintenance 

(1) Per Lord (!)oleridge, C. J. — “There 

are many definitions of maintenance 

Blackstone calls it ‘an officious intermeddl- 
ing in a suit which in no way belongs to 
one by maintaining or assisting either party 
with money or otherwise to prosecute or de- 
fend it.’ There is, perhaps, the fullest 

and completest of all to be found in Termes 
de la Ley, ‘Maintenance is when any man 
gives or delivers to another that is plaintiff 
or defendant in any action any sum of mo- 
ney or other thing to maintain his plea, or 
takes great pains for him when he hath 
nothing therewith to do; then the party 
grieved, shall have a writ against him call- 
ed a writ of maintenance.’” — Bradlaugh v. 
Newdegate (1883) 11 Q B D 1 (5, 6):52 
L J Q B 254: 31 W R (Eng) 792. 

(2) Means of subsistence, supply of ne- 
cessaries and conveniences. 

Maintenance grant 

Grant made for the purpose of providing 
subsistence, etc. 

Makphul (H.) 

Charged — (’26) 13 AIR 1926 ALL 527 

(530) : 96 Ind Ca.« 39. 

Mala fides (L.) 

Bad faith. 

Malabnr isrwad: Sec i ARDAD. 

Malguzar (H.) 

Primarily the word means -ent-payer. In 
North Bihar it is generally applied to a te- 
nure holder— See (’25) 12 AIR 1925 Pat 194 
(197): 78 Ind Cas 492. 

In the Central Provinces it means a 
proprietor of the village. 

Malik (H.) 

Literally the word means one who holds 
milk or land — (’17) 4 AIR 1917 Pat 627 
(630) : 39 Ind Cas 755. 

Ordinarily the word in relation to pro- 
perty means absolute owner — (’23) 10 A 

1 R 1923 Nag 56 ( 57): 69 Ind Cas 286. 

The term ‘malik’ when used in a will 
or other document as descriptive of the 
position which a devisee or donee is in- 
tead^ to hold, has been held apt to d^ 
eribe an owner possessed of full proprie- 


tary rights, including a full right of alie- 
nation, unless there is something in the 
context or surrounding circumstances to in- 
dicate that such full proprietary rights 
were not intended to be conferred — (’22) 
9 AIR 1922 P C 63 (68): 1 Pat 305: 49 
Ind Cas 25 (PC). 

Malik and kabiz (H.) 

Signify absolute ownership — ('24) 11 

A I R 1924 Nag 195 (196): 75 Ind Cas 
902. 

Malikana (H.) 

Malikana is not rent, nor has it the 
elements of rent. It is a right to receive 
a portion of the profits of an estate for 
which the Government have made a set- 
tlement with another person, the real pro- 
prietor having neglected to come in and 
make a settlement — (1870) 4 Beng L R 
C 29 (31): 12 Suth W R 498. 

Marfatdari receipt 

Receipt granted in the name of payer on 
behalf of another — See (‘26) 13 AIR 
1926 Pat 465 (467): 5 Pat 415. 

Market rights 

See S. 105 Note 17. 

Marriage brocage 

Consideration paid for contriving a mar- 
riage. 

Marumakkatayam (Mai.) 

Law of inheritance through female line. 

Marz-ul-maut (H. ) 

Gift in contemplation of death. 

Mau6 khairathi (H.) 

Means that the land is held rent-free or 
at a low rent by the favour of or under an 
agreement with the proprietor — See (’2.5) 
12 A I R 1925 Nag 452 (453); 89 Ind Cas 
741. 

Mehta (Giiz.) 

A clerk, an accountant. 

Melcharth (Mai.) 

The word is defined in the Malabar Ten- 
ancy Art to mean the tran.cfer by the land- 
lord of part of his interest in any land held 
by his tenant by which the transferee is en- 
titled to evirt such tenant — Madras Act XIV 
of 1930, S. 3 (p). 

Melkanom (Tam.) 

Mortgngc upon mortgage. 

Melvaram (Tam.) 

The landlord's share of the produce: the 
share of crops claimed by Government. .See 
also Kudiiaram. 

Miad. 

Term. 

Miras (A.) 

The word denotes heritability or inheri- 
tance- (’23) 10 AIR 1923 Cal. 705 (706). 

Mirasdar (A.) 

In the Bombay Presidency the mirasdar 
on inam estates is only a tenant at quit- 
rent or at a reasonable rent not subject to 
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Rlirasdar {contd.) 

ejectment so long as he pays — See (*94) IB 
Bom 507 (511). 

In Tanjore district mirasdar is a heredi- 
tary tenant under the Government — See 
(’69) 4 Mad H. R. 153 (161). 

Mirasi (A.) 

Denotes heritahility and iy..*rmanence of 
tenure. 

Mireshorolto janmaiya (Ben.) 

'Acquiring miras right.’ The use of these 
\vords in a lease shows that it is heritable 
and pernianent — (’23) 10 AIR 1923 Cal 

705 (706). 

Modus et conventio vincunt legem (L.) 

The form of agreement and the conven- 
tion of parties overrule the law. 

Moggu (Kan.) 

Is an allowance received by a wargadar 
from walau-argdars holding lands within the 
tvarg for which he holds the patta — ( 13) 
10 Ind Cas 665 (665). 

Mokarari (H.) 

"The Arabic word ‘mokairar’ is derived 
from the word ‘karar’ meaning agreement. 
The inflexions of ‘karar’ ‘raokarar’ or 'mu* 
karrara’ which has taken the Indian 
of ‘mokarrari’ means agreed upon or fixed” 
— (’31) 18 AIR 1931 Cal 265 (267): 131 

Ind Cas 584. 

The word usually employed in creating a 
fixed rent in perpetuity is the word ‘moka- 
rari’— (’27) 14 AIR 1927 P C 20 (ai): 54 
Ind App 48: 54 Cal 166 (PC). 

Mokhasa 

(Also spelt as mokasa) Equivalent to 
Saranjam. It is defined as ‘villages or lands 
or share in the rule over them or 
revenue arising from them, granted on con- 
dition of military service or in inam’— 17 
Bom 431 (443, 444): 20 Ind App 50 (PC). 

Mokhasa is a well known tenure in Nor- 
thern Cirkars. It implies a service tenure — 
(‘30) 1930 M W N 945 (952). 

Mokurari: See MOKARARI 

Mourasi 

Implies permanent hereditary tenure. 

Mouza (H.) 

A village. 

Mowrasi 

Denotes a heritable estate. 

Muafi (H.) 

Revenue-free or rent-free holding. 

Muakhiza ^ ♦ 

The root meaning of the word is ‘taking 
and the word is generally used in the sense 
of taking satisfaction or calling to account. 
The word ‘muakhiza’ does not necessarily 
imply a power of sale— (’12) 34 ALL 446 
(449) : 15 Ind Cas 435. 

Muchalika (H.) 

Written agreement by the tenant. 

Muddatakrayam (Tam.; Tel.) ' 

Land mortgaged with option to the len- 


der to consider it as his property if the 
mortgage is not redeemed within a stipulat- 
ed period— (’06) 29 Mad 531 (533). 

Muhatarifa (H.) 

It is rent paid by persons who are not ag- 
ricultural tenants residing in the abadi — 
(’04) 1 ALL L J 537 (540). 

Mukhtar (H.) 

(Also spelt as Mukhtyar) An agent; a 
representative. 

Mulgeni (Kan.) 

Is a permanent lease. For nature and 
history of mulgeni tenure, see (’83) 7 Bora 
256 (258 to 260) : 7 Ind Jur 482. 

Mustagraq (H.) 

It literally means submerged. It is used 
to denote a simple mortgage. See also AtH. 

Mutarfa ( H. ) 

Ground rent- (’39) 26 AIR 1939 Pat 252 
(253) : 18 Pat 190. 

Mutatis mutandis (L.) 

With necessary changes. 

Nankar (H.) 

See S. 100 Note 32. 

Naslan bad naslan (H.) 

In regular descent or succession. These 
words denote an absolute estate — See (*21) 

8 AIR 1921 Oudh 240 (241); 65 Ind Cas 

707; (’29) 16 AIR 1929 Oudh 415 (416): 
121 Ind Cas 95. 

Nazar gaban (Mar.) 

It literally means sight-mortgage. A mort- 
gage. 

Nazarana (H.) 

A present to a superior. 

Neerozhikka otti kanom (Mai.) 

A mortgage in Malabar. It is not irre- 
deemable— (’22) 9 AIR 1922 Mad 185 
(185): 70 Ind Cas 20. 

Nehami (Mar.) 

Alwa^. 

Nemo allegans suam turpetudinem ftudiendus 
est (L.) 

No one alleging his own baseness ought 
to be heard. 

Nemo plus juris ad alium transferree potest 
quam ipse baberet (L.) 

No man can transfer to another a right 
or title greater than what he himself pos- 
sesses. 

Nibandha (S.) 

In Hindu law, a kind of property having 
something to do with land. (Gharpores 
Hindu law.) 

A corrody or fixed allowance granted by 
the king or person in authority to be re- 
ceived from the proceeds of a manufactory, 
mine or estate. (\^Ison*s Ctossary.) 

Nidhi (S.) 

Fund. 

Nikasi (H.) ^ _ 

Gross income — Sec (*24) 11 ABR. . 1^^ 
Oudh 92 (93) : *74 Ind Cas 95. ‘ 
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Nirantar (Mar.) 

(1876) Bom 

loii n <’81) 18 AIR 

1931 Bom 426 (469): 133 Ind Cas 639.) 

Non dat qui non habet (L.) 

He gives not who hath not. 

Non est factum (L. ) 

It is not his deed. 

Nova constitutio, futuris formam imponere de- 
bet, non prxteritis (L. ) 

, A new law ought to impose form on what 
IS to follow, not on the past. 

Novation 


Substitution of a new contract. 

Nullus commodum capere potest de iniuria 
sua propria (L.) 

No one can take advantage of his own 
wrong. 

Occupancy tenant 

Under the local tenancy laws the tenants 
are divided into different classes. Occupa- 
pancy tenant is one of them. For definition 
ot ocupancy tenant. See S. 28 of U. P Te- 
nancy Act, 1939; S. 5 of the Punjab Te- 
nanoy Act, 1887; S. 10 of the C. P. Ten- 
ancy Act, 1920. 

Occupation rent 

See S. 76, Note 18. 

Omne majus continet in se minus (L.) 

The greater contains the less. 

Omnia rite acta praesumuntur (L) 

All things are presumed to have been 
rightly done. 

Onerous gift 

See S. 127. 

Optimus interpres rerum usus (L.) 

Usage is the best interpreter of things. 

Ostensible owner 

See S. 41, Note 8. 

Otli (Tam.; Mai.) 

See S. 98, Note 8. 

Ottidar 

Holder of an otti mortgage. 

Owelty 

Amount payable by one cosharer to ano- 
ther for equalising the partition. 

Pala 

A turn of worship— (’29) 16 AIR 1929 
Nag 81 (81): 115 Ind Cas 170. 

Panyam (Mai.) 

A mortgage. 

Pan-mala (Mar.) 

A plantation; a garden of the betel-vine. 

Paracudi (Tam.) 

A roigratoryor non-reaident cultivator. 

Parapad (Tam.) 

* pie nett rent— (1862-63) 1 Mad H C R 

ni2' (112). 

Pardanashin (H.) 

, f Literally, seated behind a curUin.) One 

observes the prtctice of , uclusioiL 


Particular estate 

Under the English law the fee simple is 
the largest possible estate. Hence an es- 
tate tail or any other estate less than the fee 
simple was called a “particular estate” (La- 
tin, parti cula~sm&U part). ' 

Parsaipan 

Parliceps criminis (L.) 

Patni (Ben.) 

A tenye by which the occupant holds of 
a zamindar a portion of the zamindari ?n 
perpetuity, with the right of heredlitar^ sue 
cession and of letting or selling the^vhole 

rLf { a stipulated amount of 

rent is paid to the zamindar, who retains the 
power of sale for arrears, and is entitled to 
a regulated fee or fine upon an-y transfer 

I f under-lettfng in 

the second degree is termed dar-patni (or 
lease within lease); and a third under-Iett- 
ing IS denominated seh-patni (from the Per- 
sian seh, three). This description of sub- 
lenures originated in Burdwan, being creat- 
ed by the Raja or Zamindar.’ It hfs been 
extended and sanctioned by the Bengal Re 

Eulation VIII of 1819.-(Wilson’s 

Patnidar (Ben.) 

Holder of a patni. 

Patia (H.; Mar.; Tel.) 

leale'^*^ A deed of 

^ of 

land into separate strips. 

Mar.) A share of a village. But the term 

is more often employed to denote a general 
collection or contribution. 

Pattidar (H.) 

Owner of a patti in a vBIage. 

Pendente lite nihil innovetur (L ) 

Pension 

See S.. 6 Note 24. 

Per my et per tout (L.) 

half and tha whole; in part and entire- 

Per se ( L. ) 

By itself. 

Permissive waste 

Neglect of necessary repairs. A waste 
which consists in permitting the demised 
property to become ruinous is called per- 
™te ag distinguished from voLn- 
fory waste which consists in doing unautho- 
n«d acts that alter the character of Ac 
demised property. 

Perpetuity 

For rule against 
Note 2. 

Person 

See S. 5 Note 3. 


perpetuity, See S. 
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Persona designata (L.) 

A person described; one described as an 
individual. 

Peruarthum (Mai.) 

A customary anomalous mortgage. 

Pignus (L.) 

A pledge or security for a debt or demand. 
A pledge is called pignus Avhen the posses- 
sion of a thing was transferred to the 
pledgee, and hypothecs, when the pledgor 
retained it in his possession. 

Portion 

Property ■-cttled or provided for in favour 
of children or their issue. 

Po^t diem (L. ) 

.After the day. 

Pottah: See PATTA. 

Power of appointment 

Under the English law an executory inte- 
rest was any interest in land which was not 
a reversion or a remainder. Executory in- 
terests were frequ'ently created by means of 
powers of appointment: that is, by giving 
to some person the right to take the land 
away from one set of persons and give it to 
others. A power is a capacity given to a 
person to dispose of a greater estate in the 
land than he himself possesses. Powers axe 
either (1) genera/ powers, or (2) special 
powers. 

GENERAL POWERS are those where the 
donee of the power can appoint the land to 
any one without restriction. For example: 
A grants land to such persons as B shall 
appoint by deed or by his will. B is called 
the ‘appointor,’ or ‘donee of the power,* and 
he can ‘appoint’ or give the land to any one 
he likes, including himself. Until B makes 
the appointment he has no estate or interest 
in the land; but he can, at any moment, by 
executing a deed, vest the fee simple in 
himself. 

SPECIAL POWERS are those where the 
donee of the power can only appoint the 
land to one or more of the members of a 
certain class of persons. Thus, land may be 
given by a marriage settlement to the hus- 
band for life, with remainder to such of the 
children of the marriage as the husband 
shall by will appoint. The husband can 
then give the land by his will to any of his 
children; but he cannot give it to any per- 
son who is not his child. The children are 
said to be the ‘object of the power.* (Top- 
ham, New Law of Property. See also In rg 
Fane, (1913) 1 Ch. 404 ( 413).) 

Pre-emption 

Rightof pre-emption is the right to ac- 
quire the property in preference to others; 
the right of purchasing first. 

Premia (L.) 

Payments made for insurance. 

Premium (L.) , 

A payment made for insurance. A reward. 

Premium in lease 

See S. 105 Note 58. 


Presumptive reversioner 

One who, if the female 
diately, would be the heir. 

Price 

See S. 54 Note 12. 


should die 


< 


Prima facie (L.) 

On the first view. 

Privity 

Participation of interest 
Privy 

Partaker; person having an interest in an 
action. 


Pro tanto (L.) 

To that extent; for so much. 

Profit a prendre 

Right to take some profit out of the tene- 
ment of another. 

Property 

See S. 5 Note 5. 


Proprio motu (L.) 

Of his or her own accord. 

Proprio vigore (L.) 

By its own force. 

Public office 

A position which has a public duty at- 
tached to it. 


Public policy 

See S. 6 Note 35. 

Pujari (H.; Mar.) 

A priest in a temple who conducts the 
worship and receives offerings. 

Purakudi (Tam.) 

Does not imply a permanent occupancy 
right. 

Purohit (S.) 

Family priest. 

Putra (S.) 

Son. 


Putra pautradi krame 

Signifies an estate of inheritance. 

Putra putradik 

These words denote descent in the direct 
male line— (’23) 10 AIR 1923 P C 217 
(218) : 82 Ind Gas 879 (P C). 

Qua (L.) 

In the character of. 

Quantum (L.) 

How mneh ; proportion. 

Quicquid plantatur solo solo cedit (I*) 

Whatever is affixed to the soil belongs to 
the soil. 

Qui facit per alium facit per se (L.) 

He who acts through another acts through 
himself. 

Qui in jus domiriiumve alterius succedit jure 
ejus uti debet (L.) 

He who suceeds to the right or proper^ 
of another ought to be dothed with his 
rigjll. ^ 

Qui prior est tempore potior est jure (L.) 

He who >6 first in. time has the strongest 
claim in law. 
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Qui sentit commodum sentire debet et onus 
(L.) 

He who enjoys the benefit ought also to 
bear the burden. 

Quod nullius est, est domini regis (L.) 

That which is the property of nobody, 
belongs to our lord the King. 

Raiyat (H.) 

A cultivator. The word does not neces- 
sarily mean an agricultural tenant. It is 
often used in a wider sense as meaning a 
tenant in general — See (’26) 13 AIR 1926 
Cal 215 (216) : 90 Ind Cas 104. 

Raiyati (H.) 

Belonging to the tenant. 

Razinama (H.) 

A deed of relinquishment of rights. 

Real property 

The word real in English law is used, not 
in its common sense, in which it is opposed 
to sham, or imaginary, or ideal, but princi- 
pally to convey the notion of the capability 
of specific restitution. The terms real and 
personal were first applied to actions; and 
were afterwards extended to things and pro- 
perty with the meanings which they had 
acquired in connection with actions. If th'e 
estate was a fee simple or fee tail or an 
estate which might last for an uncertain 
length of time, e.g., an estate for the 
life of a tenant, and if the services rendered 
by the tenant were considered free, then his 
holding was a freehold, and his rights were 
protected in the King’s Court. A tenant of 
a freehold who was ejected by his landlord 
or any other person could bring an action 
to recover the land itself, i.e., the ‘res’ or 
‘thing’ of which he had been deprived; the 
action was called a real action, and the pro- 
perty which could be recovered was real 
property. 

While describing the growth in England 
of the Civil Law in the thirteenth and four- 
teenth denturies, Radcliffe and Cross remark, 
“A very frequent classification — and one 
which has left a deep mark on our law — 
was that into real actions, personal actions 
and mixed actions. In the first the plain- 
tiff claimed — and if he was successful would 
recover — a specific object of property (a 
‘res’). In a personal action, on the other 
hand, the plaintiff sought to enforce a ge- 
neral claim to compensation in damages 
from the defendant, while in a mixed action 


he could claim alternatively either specific 
restitution or damages. Broadly speaking, 
the only objects of property which were re- 
coverable in specie in the developed com- 
mon law system were estates of freehold in 
land. The actions by which title to such es- 
tates could be asserted were the ‘r'eal ac- 
tions' par excellence, and the estates them- 
selves came in consequence to be called ‘real 
property.’” {The English Legal System; 
1937 Edn.) 

Redeem, right to 
See S, 60 Note 4. 

Redeem up and foreclose down 
See S. 94 Note 2. 

Redemption 

See S. 60 Note 4. 

Re-entry, right of 
See S. 6 Note 8. 

Regalia 

The royal rights of a sovereign. 

Registered 

See S. 3 Note 20. 

Rehan (H.) 

*‘lt is an expression which most people 
would understand when used by villagers as 
meaning a usufructuary mortgage.” — (’15) 
2 A I R 1915 ALL 142 (142): 29 Ind Cas 
554. 

The use of the word 'rehen' in a mortgage 
has been held of itself sufficient to convey 
a power of sale — (’13) 20 Ind Cas 870 (871) 
(Oudh). 

Release or relinquishment 

Giving up or abandoning of some right or 
claim. 

Remainder 

It is that expectant portion, remnant or 
residue of interest which on the creation of 
a particular estate, is at the same time li- 
mited over to another, who is to enjoy it 
after the determination of such particular 
estate. Thus a remainder is an estate given 
to a person after some other estate given by 
the same instrument shall have come to an 
end. It is a future estate which waits for 
%nd depends upon the termination of some 
particular estate. 

Remainderman 

A person entitled to a remainder. 

Rent 

See S. 105 Note 59. 
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Rent note 

An agreement to pay rent executed by the 
lessee. 

Repugnant clause 

See S. 32 Note 9. 

Res occessoria seqiiitur rem principalem (L.) 

7'he accessory follows the principal. 

Res cominunes (L.) 

Things common to all. 

Res extra comtncrcium (L.) 

Things which cannot be the subject of 
commerce or traffic. 

Res gests (L.) 

Things done. 

Res nullius (L.) 

The property of no one. 

Restitutio ad integrum (L.) 

Entire restitution. 

Restraint on anticipation 

See S. 10 Note 19. 

Restraint on marriage 

See S. 32 Note 6. 

Restricted transfer 

See S. 11 Note 2. 

Restrictive covenant 

Covenant restrictive of the user of land. 

Revenue 

Income, annual profit received from 
land or other funds. Sum payable annually 
to Government. 

Revenue sale 

See S. 8 Note 3. 

Reversion 

During the continuance of any particular 
estate, the interest of the tenant in fee sim- 
ple, which still remains undisposed of — that 
is his present estate, in virtue of which he 
is to have again the possession at some 
future time — is called his reversion. (See 
also S. 54 Note 18.) 

Right in gross 

A right exercisable by an individual on 
another’s land, but irrespective of the owner- 
ship or occupation by that individual of 
any dominant heritage. 

Right in personam: See RIGHT IN REM. 

Right in rem • 

Right m rem means a right in respect 
of a thing. Right in personam means a 
right against or in respect of a person. In 
right in rem^ it is the relation to the ob- 
ject which is most conspicuous; while in 


right in personam it is the relation to the 
person under liability which is conspicuous. 

Right of re-entry: See RE-ENTRY^ RIGHT 
OF. 

Royalty 

Payment to the owner of minerals for the 
right of working the mines. 

Ryot: See RAIYAT. 

Sadavarat (H.) 

Distribution of provisions dally to passers 
by, mendicants and paupers. 

Salami (H.) 

A gratuity or offering on receiving a lease, 
or settling for revenue or on receiving any 
favour real or implied. 

Sale 

See S. 54. 

Salvage 

Compensation allowed to persons by 
whose exertions ships or goods have been 
saved from dangers of sea, fire, pirates or 
enemies. 

San (Guz.) 

A mortgage without possession prevailing 
in Gujrat— (1882) 6 Bom 193 (201): 6 
Ind Jur 363 (FB). 

Sanad (H.) 

Document or charter from the ruling au- 
thority to an individual conveying to him, 
emoluments, titles, privileges or rights to 
revenues from landk 

Sanadi grant 

Grant made by a sanad. 

Sanba sani kaimi asat jotedari (Ben.) 

These words indicate a permanent right 
—(’31) 18 A I R 1931 Cal 87 (89): 129 
Ind Cas 855. 

Sankalp (S.) 

A solemn mental determination to per> 
form some pious act or to make a charitable 
donation. 

Sankhat (Guz.) : See SAN, ' 

Santati (H.; Mar.) ^ 

Progeny. The word is wide enough to in- 
clude natural as well as adopted children — 
See (’28) 15 A I R 1928 Mad 126 (127): 
107 Ind Cas 289. 

Saranjam (H,; Mar.) 

Marathi equivalent for the term Jaghir — 
(’12) 36 Bom 639 (658): 39 Ind App 202 
(PC). It is a grant ordinarily of (Govern- 
ment revenue and not of the soil — (*82) 6 
Bom 598 (603). Prima facie the grant is a 
personal one — (’12) 36 Bom 639 (656): 39 
Ind App 202 (PC). •-••'.i 
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Sarasari bemiadi kabulr/at (H.) 

A permanent lease but variable as to 
rent— (’28) 15 AIR 1928 Cal 392 (395): 55 
Cal 435. 

Sarasari jimbadari (H.) 

Refers to an ordinary tenancy with no 
particular incident such as fixity of rent at* 
tached to the tenancy — (’25) 12 AIR 1925 
Cal 1209 (1210) : 88 Ind Cas 377. 

Sarbarahkar (H.) 

Manager of land. 

Saswatham (S.; Tara.) 

The word occurring in a lease-deed ordi- 
narily imports permanent tenancy — (’19) 6 
AIR 1919 Mad 886 (886): 48 Ind Cas 301. 

Savaram jeroyiti 

Home farm cultivation — (’28) 15 AIR 

1928 Mad 786 (787): 111 Ind Cas 168. 

Sayer 

The duties which the owners of gungfis, 
bazaars, hats, etc., used to levy on commo- 
dities sold in these places were designated 
as sayer collections — (’92) 19 Cal 8 (10). 

Sayer means all sorts of imports in addi- 
tion to land revenue — (’27) 14 AIR 1927 
Cal 956 (958) : 55 Cal 35 (SO). 

Scribe 

Writer. 

Seisin 

Possession. 

Sepatni: See PATNI. 

Service grants 

See S. 105 Note 69. 

Service tenures 

See S. 6 Note 26a. 

Sham transaction 

See S. 53 Note 5. 

Shamilat-patti (H.) 

Patti held In common by the whole pro- 
prietary bod'/ of a village. 

Sbikmi (H.) 

The word ‘shikmi’ is derived from the 
word *shikam’ which means the belly and 
its primary meaning is ‘inclusion’ — (’01) 
23 ALL 260 (260). 

The word ‘shikmi* is a common expres- 
sion meaning an under-tenant — (’31) 18 
AIR 1931 Pal 361 (362): 135 Ind C&a 93. 

Sic utere tuo ut alienum non lacdas (L.) 

So use your own property as not to injure 
the rights of another. 

Sm Sf 3 Note 12. 


Simple mortgage 

For definition See S. 58. 

Simple mortgage usufructuary 

See S, 58 Note 41; S. 98 Note 5. 

a 

Sine qua non (L.) 

An indispensable condition. 

Sir 

For definition see the United Provinces 
Tenancy Act, XVII ol 1939, S. 6 and the 
Central Provinces Land Revenue Act, II of 
1917, S. 2 (17). 

Solatium (L.) 

Compensation. 

Specialty 

A contract by deed. 

Specific immovable property 
See S. 58 Note 9. 

Spes successionis (L.) 

Expectancy of succession. (See S. 6 
Notes 3 and 4.) 

Standing limber 
See S. 3 Note 3. 

Status quo (L) 

The slate in which the thing is already. 

Stocks and shares 
See S, 137 Note 3. 

Subrogation 

See S. 92 Note 1. 

Sudbharna bond 

A usufructuary mortgage bond. 

Suggestio falsi et suppressio veri (L.) 

Suggestion of falsehood and suppression 
of truth. 

Sui juris (L.) 

Of his own right. A person who is not 
a minor, insane or subject to any other di^ 
ability. 

Suo motu (L) 

Of his or its own motion. 

Surrender 

It is the yielding up of an estate for life 
or years to him who has the immediate es- 
tate in reversion or remainder. (See S. 5 
Note 4 and S. Ill Note 8.) 

Swadina adamanam (Tam.) 

Usufructuary mortgage. i 

Swamibhogam (Tam.) 

The proprietor’s or landlord’s right. 

The term ‘swamibhogam* usually implies 
that the ownership in the soil vests in the 
person who is entitled to ’swamibhogam’— 
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(’21) 8 AIR 1921 Mad 233 ( 233): 62 Ind 
Cas 750. 

Swamilihopam is the revenue derived from 
the tenants or occupiers over and above 
vhat is necessary to pav the tax — (’29) 16 
y\lR 1929 f; 156 (157): 52 Mad 549: 56 
ln<J App 248 (PC). 

Ta<kinp 

Sec S. 79 Note 1. 

Tahsili'Iar ( H.) 

A Revcmie OITicer in charge of the col* 
le< lion of the revenue of a tahsil, 

Takavi (II.) 

I.oans a<lvanced to agriculturists by the 
(rovernmcnt at the time of sowing. 

Talook (H.) 

(Also spelt as Taluk) Estate; division of 
a district. 

Tatukdar (11.) 

The holder of a talook. 

Tamassuk (H.) 

A Ijond. 

Tanaka (Tel.) 

A mortgage. The word Tanaka’ occurring 
in a document evidencing a loan denotes a 
mortgage — (T9) 6 AIR 1919 Mad 1117 
( 1121 ^. 

Tangible properly 

See S. 54 Note 19. 

Taraga (Mai.) 

A lease or rather a counterpart of a 
lease known in Malabar as Taraga’ — See 
(’21) 8 AIR 1921 Mad 80 (80): 44 Mad 
509. 

Taran gahan (Mar.) 

Mortgage without transfer of possession — 
(1890) 14 Bom 408 (416) (FB). 

Tarwad (Mai.) 

An institution peculiar to Malabar. A 
group of persons, all of them tracing 
their descent in the female line from a com- 
mon female ancestor owning joint property 
under the absolute control and management 
of the karnuvan (senior male member) — 
(1905) 28 Mad 182 (189): 14 Mad L Jour 
415 (FB). 

Tenancy at will 

Sec S. 105 Note 32. 

Tenancy by acquie.scence 
See S. 105 Note 12. 

Tenancy by holding over 
See S. 105 Note 38. 

Tenancy by payment and acceptance of rent 
See S. 105 Note 8. 


Tenancy by sufferance 
See S. 116 Note 1. 

Tenancy-in-common 

This estate is created when several per- 
sons have several distinct estates, either of 
the same or of a different quantity, in any 
subject of property* in equal or unequal 
shares and either by the same acts or by 
several acts and by several titles and not a 
joint title. 

Tenant at will 

See S. 105 Note 32. 

Tenant by elegit. 

Sec S. 62 Note 2. 

Tenant by sufferance 
See S. 116 Note 1. 

Tender 

See S. 84 Note 5. 

Tenement 

Though in its popular acceptation the 
term ^ is only applied to houses and other 
buildings, yet in its original proper and le- 
gal sense, it signifies everything that may be 
held provided it be of a permanent nature, 
whether it be of a substantial and sensible, 
or of an unsubstantial, ideal kind. 

Term limited conditionally 
See S. Ill Note 4. 

Terminus a quo (L.) 

The term from which. The starting point 
(as of the period of limitation). 

Thalwa 

Person who is not a tenant of the village 
—(’27) 14 AIR 1927 Nag 23 (24): 22 Nag 
L R 173. 

Thanaka 

Security. 

Thing 

See S. 118 Note 7. 

Timber 

See S. 3 Note 3. 

Toda giras haq. 

These annual payments though' originally 
exacted by the Grasias from village com- 
munities in certain territories in the west of 
India, by violence and wrong and in the 
nature of blackmail, had, when these terri- 
tories fell under the British rule, acquired 
by long usage a quasi-Iegal character as 
customary annual payments; and as such 
they were recognized by the British Govern- 
ment— (73) 10 Bom H C R 281 (283). 

Transfer in invitum ^ 

Transfer of property by operation of law, 
independently of the will of the party. 

Ubhayapattam (Mai.) 

It is equivalent to a kanom mortga^ — 

(’07) 30 Mad 61 (65): . 16 Mad L Jour 462. 
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Ulavadi (Tam.) 

Does not import a permanent tenancy — 
(’99) 22 Mad 264 (267). 

Ulavadai mirasdar (Tam.) 

Imports a permanent tenancy — (’96) 19 

Mad 485 (494) : 6 Mad L Jour 247. 

Ultimus haeres (L.) 

The last heir. 

Ultra vires (L.) 

Beyond its powers. 

Under-proprietor 

Under-proprietor means in Oudh a person 
possessing a heritable and transferable right 
in land who is, or but for a judicial deci- 
sion or contract would be, liable to pay rent 
therefor — U. P. Land Revenue Act, III of 
1901, S. 4 (15). 

Universal donee 

See S. 128. 

Universal succession. 

See S. 128, Note 2. 

Universitates juris (L.) 

Universal or entire rights or duties. 

Uralar (Mai.) 

Trustee— (’81) 3 Mad 270 ( 270): 4 Ind 
Jour 622. 

Use and occupation, compensation for 

See S. 105, Note 70. 

Usufructuary mortgage 

For definition See S. 58 (d). 


Utbandi (Ben.) 

Land held for a year or rather for a sea- 
son only. The general custom is for the 
husbandman to gel verbal permission to cul- 
tivate & certain amount of land in a parti- 
cular place at a rate agreed upon when the 
crop is on the ground. The land is measur- 
ed and the rent is assessed on it — (’90) 17 
Cal 393 ( 397). 

Utbandi (contd.) 

The outstanding general conception of 
all utabandi holdings seems to be that the 
land which is specified remains the kkas 
khamar land of the landlord, and the raiyat 
is allowed to occupy it for a season or for 
a year and pays rent at a given rent for so 
much of it as he cultivates during that term 

—(’33) 20 AIR 1933 Cal 609 ( 609). 

Ut resmagis valeat, quam pereat (L.) 

That an act may avail rather than perish. 


Valatdan (Guz.) .... 

It is a kind of mortgage under which the 

produce of land goes towards the payment 
of the principle and interest, the land being 
redeemed as soon as the debt is cleared— 


See (’08) 32 Bom 569 (571): 10 Bom L R 
742. 

Varashasan (Mar.) 

An annual allowance. 

Vargadar (Kan.) 

The proprietor of a hereditary estate col- 
lecting and paying the assessment of the 
whole, although others may have portions of 
the village lands as separate property. 

Verumpattam (Mai.) 

Rent of land or gardens without any ad- 
vance or loan. 

Verumpattaindar (Mai.) 

It means a tenant other than a kanomdar 
or kuzhikanomdar of a holding, for agricul- 
tural purposes, which includes wet lands, 
and may or may not include other lands— 
Malabar Tenancy Act (Madras Act XIV of 
1930), S. 3 iw). 

Vested interest 

See S. 19. 

Vested remainder 

A vested remainder is one which is ready 
from its commencement to its end, to take 
effect so soon as the particular estate shall 
determine. 

Vivum vadium (L.) 

A living pledge. 

Voluntary waste ’ 

See S. 108, clause (m). Note 1. 

Vritti (S.) 

A customary allowance. 

Waiver 

The passing by an occasion to enforce a 
legal right whereby the right to enforce the 
same is lost. 

Wajib-ul-ara (A.) 

Village administration paper recording the 
village customs. 

Wakf (A.) 

Wakf means the permanent dedication by 
a person professing the Mussalman faith of 
any property for any purpose recognized by 
the Mussalman law as religious, pious or 
charitable — See S. 2 of the Mussalman 
Wakf Validating Act, 1913. 

Wakf-alal-aulad 

See S. 18 Note 5. 

Wargdar: See VARGADAR. 

Warranty 

See S. 133 Note 4. 

Waranty of solvency 

See S. 133 Note 4. 
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^'atan property 

The expression has been defined in the 
Bombay Hereditaiy Offices Act to mean the 
moveable and immovable property held, ac* 
({uired or assigned for providing remunera* 
tiori for the performance of the duty ap- 
pertaining to an hereditary office. It in- 
cludes a right to levy customary fees or 
j)erquisites, in money or in kind, whether 
at fixed time or otherwise. It includes cash 
payments in addition to the original watan 
property made voluntarily by the Provincial 
Government and subject periodically to mo- 
dification or withdrawal — Bombay Act III 
of 1874, Section 4. 

Welsh mortgage 

A conveyance of an estate redeemable at 
any time by the mortgagor on payment of 
the loan, the rents and profits to be receiv- 
ed by the mortgagee in satisfaction of in- 
terest. 

Wet land 

The expression is defined in the Malabar 
Tenancy Act to mean land which is adapted 
for the cultivation of paddy— Madras Act 
XIV of 1930, S. 3 (x). 

Will 

It means the legal declaration of the in- 
tention of a testator with respect to bis 
property which he desires to be carried in- 
to effect after his death— S. 2 (4) of the 
Succession Act, XXXIX of 1925. 

Yajman (S.) 

A person who employs a priest or priests 
to perform for him either fixed or occasional 
religious ceremonies. 


Yajman vahi (Mar.) 

Book containing list of pilgrims. 
Yajman vritti 

The office of hereditary priest — (*12) 36 
Bom 94 (99): 12 Ind Cas 928. 

A yajman vritti” primarily denotes an 
obligation imposed upon the purohit, or 
family priest to perform certain religious 
rites the performance of which no doubt 
carries with it certain emoluments— (’32) 
19 AIR 1932 Sind 60 (61): 25 Sind L R 
451. 

Year 

For definition, see S. 3 (59) of the Ge- 
neral Clauses Act, 1897. 

Yearly rent 

See S. 107 Note 6. 

Zamindari (H.) j 

The office and rights of a zamindar. The 
tract of land constituting the possessions of 
a zamindar. 

Zamindari and ryotwari lands - i 

See S. 105 Note 75* ' 

Zariat (H.) 

Proprietor’s private land— (’25) 12 AIR 
1925 Pat 241 (242) : 4 Pat 89. 

V I 

Zarichaharam (H.) 

< 

One-fourth of the sale proceeds received 
on sale of one’s interest to another. (See S. 
40 Note 12.) 

Zuripeshgi lease 

(Also spelt as “zarpeshgi.”) See ,S. 58 
Note 36. 
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N.B. — Reference are to Sections or Order and Rules and Notes. For references 
to Acts, Codes and Regulations, See Appendix V. 

N — Note. O — Order. Pre — Preamble. R — Rule. S — Section. 


S 27 N 2 
S 27 N 2 
S 27 N 2 
S 27 N 3 
S 27 N 4 


Abatement 

— Mortgage debt, of S 60 N 44; S 82 N 18; 

S 101 N 5 

— Rent of: See Rent. 

Absolute transfer S 11 N 2 

—Forfeiture of 

Attempt to transfer, on S 12 N 2 

Insolvency, on S 12 N 2 

— Meaning of S 10 N 1; S 11 N 7 

—Restrictions on enjoyment void S 11 N 2 

Acceleration — Rule of 
— English law 
— Object of rule 
— Same interest 
— Void, prior disposition 

Accession 

— Accretion to land S 63 N 2; S 108 

(d) N 2 

See also Accretion to land 
— Buildings, erected S 63 N 3 

—Lease, in case of S 108 (d); S 108 

(d) N 1 to 4; S 108 (q) N 1 
—Machinery S 63 N 3 

— Meaning of S 63 N 1; S 108 (d) N 1 

—Mortgaged property, to S 63 

Acquisition by mortgagee S 63 N 5 

After date of mortgage S 70 N 4 

Consent, mortgagor’s, with S 63 N 10 
Continuance of mortgage during, must be 

S 63 N 6 

Costs of acquisition to be paid, when 

S63;S63N9 

Distinction between S. 63 and S. 70 

S 70 N 1 

Extinguishment of mortgage, after 

S70N4 

Illustrations of S 70 N 2 

Mortgage decree, after S 70 N 4 

Mortgagee’s rig^t to S 70; S 70 N 5 
Security, for purpose of S 70 N 3a 
Option, mortgagor’s S 63 N 6 

Pi«6ls of S 63 


Accession (contd.) 

Redemption, mortgagor’s right to, 

Principles underlying S 63 

Representative mortgagor's by S 70 
Separate possession and enjovTnent. 

able of S 63 

Suit to recover 

Limitation S 63 

Nature of S 63 

—Physical, need not be S 63 

— Test to determine S 108 (d) 

— Trees fallen S 63 


on 
S 63 
N 1 
N 3 
cap- 
N 9 

N 8 
N 8 
N 1 
N 1 
N 4 


Account 

—Mortgage in possession, from: See Mortga* 
• gee In possession. 

— Right to sue for, mere right to sue 5 6 N 21 

Accretion lo land S 63 N 2; S 108 (d) N2 
—Artificial S 108 (d) N 2 

—Imperceptible S 108 (d) N 2 

—Sudden S 108(d) N 2 

Accumulation of income S 17 

— Direction as to 

Charities, transfer in favour of S 18 
Express or implied S 17 N 3 

Repugnant direction void as S 17 N 3 
Validity of S i? 

Vested interest, direction if shows con- 
trary intention S 19; S 19 N 10 

Will, direction in S 17 N 1 

—English law S 17 N 1 

—Hindu law S 17 N 4 

— Mahomedan law S 17 N 5 

—Payment of debts for S 17: S 17 N 7 
Bona fide, provision S 17 N 7 

Capital fund, provision to recoup 

r. L , S 17 N 7 

Debts of any person talcing interest under 
transfer S 17 N 7 

Debts to arise in future S 17 N 7 

Past debt S 17 N 7 

Transferor’s need not be S 17 N 7 


ite/erence to OgicuU Reports are invoriobly given in all eases found in the O0iciai Reports. 
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Accumulation of income (conCd.) 

— Period of — Limits S 17 

Alternative S 17 N 3 

Computation of 17 N 3 

Computation of — Eighteen years from 

date of transfer S 17 N 3, 6 

— Preservation or maintenance of property, for 

S 17; S 17 N 10 
— Preservation or maintenance of property, for 

S 17; S 17 N 10 

— Provision of portions for children 

S 17; S 17 N 8 
Interest in property to parents S 17 N 9 
Substantial, if must be S 17 N 9 

What amounts to S 17 N 8 

— Transfer supject to restrictions, must be 

S 17 N 3 

Acknowledgment 

— Signature of executant, acknowledgment of 

S 3 N 13 

Acquiescence 

— Doctrine of S 51 N 22 

—Duty to speak S 51 N 22 

—Effects of S 51 N 23 

— Estoppel, acquiescence a phase of 

S 51 N 22 

—Expectation, doctrine of S 51 N 22 

—Improvements — S. 51, if based on doctrine 
of S 51 N 23 

—Requisites of S 51 N 22 

-Restrictive covenant, breach of S 40 N 23 
— Subsequent conduct to violation of right 

^ S 51 N 24 

—Tenancy by S 105 N 12 

Actionable claim 

— Cause of action accruing, in future 

^ S3N21;S130N2 

—Chose In action S 3 N 21; S 130 N 2 
Assignment of S 6 N 16; S 130 N 2 
Equitable assignment S 130 N 2, 11 

Right of transferee to sue in his own name 

. S 130 N 2 

— Claim under S. 68, for failure to deliver 

possession S 68 N 15 

— Compensation for improvements, right of a 
tenant in Malabar, to, whether S 130 N 21 
— Contract, benefit of S 3 N 21, 24 

— Contiactual nature S 4 N 3 

—Debt S 3 N 21, 22 

See also Debt. 

— Decree debt S 3 N 23 

— Definition of S3 

— Future rent S 3 N 26 

— Immovable property, right in S 3 N 21 

— Interest: See interest 

— Legal incidents of S 8 

— Legal practioner, purchase by, at court sale 

S2N6 

— Meaning of S N 21 

— Mem right to sue S 3 N 21 

— Mortgage-debt, whether S 3 N 21; 

S8N17; S58N4 

— Movable proiferly, beneficial interest in 

S 3 N 24 

— Policy, life, money due under S 3 N 27 
— Provident fund, amount S 6 N 23 

—Revenue Court, claim exclusively triable by 

S3N25 


Actionable claim (contd.) 

— Secured debt, claim to S 134 N 3 

— Security for 

Passes on transfer, when S 8 N 17 
Transferee of actionable claim, when en- 
titled to 3 g 

Seller’s right to recover purchase money; 

S 130 N 4 

—Snare S 137 N 3 

— Transfer of: See Actionable claim, transfer 
of 

Actionable claim, transfer of S 130 

—Admission by S 130 N 13 

— Agreement for payment of debts from a fund 
with third person, whether S 130 N 15 
— i^ignment of rights by one partner to ano- 

^ . S 5 N 4 

— Beneficial interest in movable property, 
assignment of S 130 N 7 

— Caveat emptor,’ principle, applicability of 

S 130 N 24 

— Charge, creation of S 130 N 12 

— Charge, creation of 
— Complete 

Execution of instrument on S 130 N 17 
Transfer when S 130 N 17 

—Conditional S 130 N 3 

— Consideration S 130 N 11 

— Consideration with or without, may be: 

S 130 N 11 

— Disputed transfers S 130 N 17 

— Execution of decree, transfer in 

5 130 N 10; S 132 N 7 
— Existing, actionable claim must be 

S 130 N 4 

— Fire and marine policies, assignment of: 

S 130 N23 

—Form of assignment S 130 N 12 

No particular words necessary S 130 N 13 
Security, transfer by way of S 1^ N 12 
—Gift of S 122 N 6; S 123 N 14; 

S 130 N 11 

Mahomedan, gift by S 130 N 2 

— Hindu joint family, debt due to S 130 N9 
— Idol, dedication to S 130 N 11 

— Instances of S 130 N 13 

— Instrument of transfer S 130 

Author!^ of agent to sign S 130 N 16 
Execution, transfer complete on S 130 N 17 
— kludge, incompetency to buy or traffic In 

S 136; S 136 N 3 
— Legal practioner, incompetency lb buy or 
traffic in S 136; S 136 N 3 

— Legal practioner, incompetency to buy or 
traffic in S 136; S 136 N 3, 4 

Purchase in execution S 136 N 5 

— Liability of debtor not affected S 130 N 5 
— Liability of transferor, after ^ S 130 N 20 

— Life policy, assignment of 5 130 N 23 
— Mercantile document of title, transfer of 

S 137; S 137N5 

— Mortgage-debt, transfer of S 130 N 18 

— Negotiable instrument, transfer of — Chapter 
vm not applicable S 137; S 137 N 2, 4 
— Notice of transfer I S 131; S 131 N 2 
Completion of transfer, whether necessary 
for IS 130 N 17 


T opiceU Index and Sj^psis for each Section show where exactly to look for the point reqvired. 
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Actionable Claim, transfer of (contd.) 
Conilitional or quali5ed S 1^ N 17; 

S 131 N 5 

Defects in, waiver of S 131 N 6 

Express S 130 N 17 

Invali<l S 130 N 17 

Liability of debtor after S 130 N 17 
Name and address of transferee S 131 N 4 
Omission to give effect S 130 N 17 
To whom to be given S 130 N 17 

Transferee or his agent by S 131 N 3 
Refusal of transferor to sign, mention* 
ing of S 131 N 3 

— Officer of Court, incompetency to buy or 
traffic in S 131 N 3 

— Officer of Court, incompetenay to buy or 
traffic in S 136 N 2 

—Operation of law — Transfer by S 130 N 10 

— Part of debt, assignment of S 130 N 8 

— Persons prohibited, to buy or traffic in 

S 136; S 136 N 2 
Principle underlying Prohibition 

S 136 N 2 

— Present, transfer must be S 130 N 4 

— Principles S 130 N 2 

— Punjab, law in S 130 N 25 

— Registration, not necessary S 130 N 14 

— Relinquishment, by S 130 N 13 

—Rents and profits, assignment of S 130 N 6 
Distinguished from transfer of reversion 

S 130 N 6 

— Security by way of S 130 N 3 

— Security when passes S 8 N 17 

— Successive transferees 

Notice, subsequent transferee without 

S 130 N 17 

Priority between S 130 N 17 

—Transfer, meaning of S 130 N 3 

—Transferee 

Equities subject to S 132 N 3 

Knowledge of liability or equities 

S 132 N 4 

Liabilities, subject to S 132 N 2 

Estoppel of debtor S 132 N 5 

Rights and remedies of S 130 N 19 
Suit or proceeding 

Consent of transferor, unnecessary 

S 130 N 22 

Right to institute S 130 N 22 

Title, when becomes complete S 130 N 17 
— Valid, transfer must be S 130 N 17 

— Warranty of solvency of debtor S 133; 

S 133 N 2 

Contract to the contrary S 133 N 5 
— Writing necessary S 9 N 5; S 130 N 12, 13 

Actual notice 

See Notice — Actual. 

Administration 

— Lis pendens, administration suit, operates as 

S 32 N 17 

Administrator 

— Mortgage by S 58 N 25 

— Transfer by — Subject to maintenance S 39 N 4 

Advancement 

— Doctrine of, no application in India S 122 

N 11 

— ^Meaning of S 39 N 6 


Advancement (contd.) 

—Transfer where third person is entitled to, 
provision for S 39; S 39 N 6 

Adverse possession 

—Acquisition of title, after redemption 

S 91 N 33 

— Equity of redemption, of S hO N 53 

— Invalid gift, possession under S 123 N 10 
—Lessee’s possession S 105 N 79, 80, 82, 84; 

S 108 (d) N 3; S 111 N 17; S 116 N 13 
Agent 

See Principal and Agent, 

Agreement 

— Agreement to end money — Specific perfor- 
mance of S 6 N 17; S 58 N 6 

— Alienation against: See Covenant not to as- 
sign or alienate 

— i^signment against: See Covenant not to as- 
sign or alienate 
— Lease, to grant: See Lease 
—Mortgage, agreement to S 58 N 6 

See also Mortgage 

— Public policy, opposed to S 6 N 35 

— Transfer agreement to, whether transfer of 
property S 109 N 3 

Agricultural lease 

— Agriculture, defined S 117 N 3 

— Agricultural purpose 

Defined S 117 N 3 

Instances S 117 N 3 

Test — Primary object of lease S 105 N 1 
— Apportionment, principle of S 36 2; 

S 37 N 9 

— Commencement of — When no day mentiou- 
ed S 110 N 1 

— Determination of S 111 N 1 

Forfeiture by S 117 N 2 

Mortgage, lease by S 111 N 5 

Notice to quit, by S 117 N 2 

— Exemption from provisions of T. P. Act 

Sn7;S117N2 
— Fair and equitable rent, power of Court to 
decree S 105 N 64 

— Forfeiture of S 117 N 2 

Notice of, unnecessary S 117 N 2 

Relief against — Non-payment of rent in 

case of S 114 N 1; S 117 N 2 

— Growing crops, lessee’s right to S 108(i)Nl 
— Holding over, in case of S 116 N 1; 

S 117 N 2 

— Lessee, rights and liabilities — S. 108, appli- 
capibility of S 108 N 1; S 117 N2 

— Lessor — Rights and liabilities S 108 N 1 
—Oral S 117 N 4 

— Payments made on behalf of lessor, deduc- 
tion of S 108 (g) N I 

— Permanent structures, erection of 

S 108 (p) N I 

— Principles of T. P. Act, applicability of 

S 105 N 1; S 117N2 
— Transfer— Lessee’s right to S 198 (j) N 9 

—Transferee from lessor, rights and liabili- 
ties of S 109 N 2 

— Under-lease 

Forfeiture of head lease, effect on 

S 115 N 4 


Remarks fh foot-notes amplify principles in the Commentary & statute the special feature of the case 
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S 36; S 36 N 5 
S 3 N 22 
S 36 N 5 


Agrioullural lease (contd.') 

Surrender of head lease, effect on 

V . S 115 N 4 

—Yearly tenancy, presumption of S 106 N 13 

Alien 

— Capacity to hold property in India Pre N 3 
— Competent to transfer S 122 N 3 

Alienation 

—Covenant against: See Covenant not to assign 
or alienate. 

— Guardian, alienation by — Right to set aside, 
if a mere right to sue S 6 N 20 

— Restraint on S 10 

See also Restraint on alienation. 

— Right to impeach — If a mere right to sue 

S 6 N 20 

Alternative conditions 

See Condition precedent — Alternative con* 

ditions. 

Alternative limitations 

—Failure of one under S. 13 or S. 14, T. P. 
Act— Effect of S 16 N 3 

Annuity 

— Apportionment of 
— Arrears of, as debt 
— Meaning of 

Anomalous mortgage 

—Applicability of S. 68 S 68 N 12 

— Clog on redemption S 60 N 29; S 98 N 2 
Contract silent, applicability of provisions of 
P- Act S 98 N 3 

—Defined S 58 

— lladarawara mortgage S 98 N 10 

— Illustrations of S 58 N 40 

— Kanom • S 98 N 7 

See also Kanom 

—Mode of effecting S 59 N 2 

— Olti mortgage S 98 N 8 

— Personal liability, mortgagor's S 68 N 12 
— Peruarthum mortgage S 98 N 9 

— Remedy of mortgagee S 67 N 18 

— Rights and liabilities of parties 

S 58 N 40; S 98 
Contract, governed by S 98; S 98 N 1 
How determined S 98 N 1 

Local usage, determined by S 98; 

, S 98 N 1 

— Mortgage, lease by S 111 N 5 

— U«ufnjctuary mortgage and mortgage by con- 
dition.'.! sale, combination of S 98 N 6 

Appointment 

— Deed of — Fraudulent transfer S 53 N 5 
— Power of: See Power of appointment, 

— Transfer of property, power to make if 

S5N1 

Apportionment 

— Agricultural leases, applicability of princi- 
ple of S 36 N 2; S 37 N 9 

—Annuities, of S 36; S 36 N 5 

— Benefit of obligation of S 37; S 37 NI 
Burden increased, permissibility of 

S 37 N 7 

Conditions for S 37 N 1 

Duty, capable of severance must be 

S 37 N 6 

Obligation, nature of S 37 N 4 


Apportionment <contd.> 

Proportion of S 37 N 5 

—Cases not covered by S. 36, applicability 
of pnnciple of S 36 N 2 

‘ — Common Jaw rule S 36 N 1 

Consideration of, on joint transfer 

r . . .. S46;S46N3 

— Contract to the contrary S 36 N 3 
—Covenants running with land, of S37N4 

n- , S 36 N 1 

-Dividends, of S 36 N 6 

— Easement of S 36 N 4 

-Estate ^ to S 36 N 1; S 37 N 1 

Conditions for S 37 N 1 

S. 37 and S. 109 compared S 109 N 2 

Execution of decree, transfer in, 

,, . S36N2;S37N2 

—Mortgage-debt, equitable rule of S 81 N 3 

Contribution, distinguished from 

, S 81 N 3 

Marshalling, distinguished from 

KT . ^ S 81 N a 

— INotice of severance of interest S 37 N 8 

— Payable on days appointed, rents etc. 

p . , S36N8 

— Pensions, of S 36 

—Periodical payments of S 36; S 36 N 7 
— Principle of applicability of— Cases not co- 
vered by S. 36 S 36 N 2 

Execution of decree, transfer in S 36 N2 
Lessee, assignment of interest by 
„ , S 36 N 2 

Transfer by operation of law S 36 N 2 
—Rent, of S 36; S 36 N 4; S 37 N 3. 

^ 4; S 108 (1) N 1; S 109 

— Severance of estate S 37 N 3 

—Succession, devolution of interest by, appli- 
cability of, principle of S 36 N 2 

— Transfer by operation of law, applicabili- 
ty of rule of S 36 N 2; S 37 N 2 

—Time as to S 36 N 1 

— Usage local, to the contrary S36 N 3 

Assignment 

— Actionable claim of: Se^ Actionable claimr 
transfer of. 

— Assignability — T. P. Act il exhaustive 

S 3 N 24 

—Charge of S 100 N 19 

See also Charge. 

— Covenant against: See Covenant not to as- 
sign or alienate. 

— Lease of: Sfe Lease, transfer of. 

— Mortgage, of: See Mortgage. 

Attached to the earth 

— Defined 

— Fixtures, principles governing 
See also Fixtures. 

— Grass 

— Growing crops 

— Imbedded 
Attached to 
— Permanently fastened 
— Rooted 

— Standing timber 

— Thin^ attached — Legal incidents of pro- 
perty S 8 N. 15 

—Well S 108 (h) N,5 


S 3 

S 3 N 6 

S 8 N IS 

S 8 N 15 

S 3 N 9 
S 3 N 10 
S 3 N 7 

S 3 N 8 

S 8 N Is 


Any €ttse in ihe^tabie of Casei^ will show where icT get the entire we4<m on thfi poiiu. 
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Altachment 

—Agreement for sale, prior to S 40 N 21 
— Attaching creditor — Redemption by 

, S 91 N 25 

—Charge, if created by S 91 N 25; 

^ S 100 N 11 

— Contingent interest of S 21 N 4 

—Meet of S 100 N 11 

— Interest in property, does not create 

S 91 N 25 

—Mortgage pending S 60 N 55 

— Pendenoy of, circumstance in favour of 
keeping alive charge S 101 N 2 

— Seller’s charge, of S 55 N 12 

—Transfer of attached property S 6 N 30 
— Vested interest, of S 19 N 8 

Attempt or endeavour to transfer 

— Forfeiture on S 12 

See also Forfeiture. 

— Illustrative cases of S 12 N 7 

— Meaning of S 12 N 7 

Attestation 

— Acknowledgment of signature S 3 N 13 

— Attest — Meaning of S 3 N 11 

— Attested, definition of S3 

— Attesting witness: See Attesting witness. 

— Charge, necessity of S 100 N 16 

— Consent, attestation if implies S 41 N 13; 

S 59 N 9 

— Contents notice of S 3 N 31 

Existing interest in property — Attestor 
having S 3 N 31 

Presumption as to S 3 N 31 

— Estoppel, attestation if operates as S 59 N 9 
—Form of S 3 N 16 

— Gift of immovable property, for S 123 N 8 
—Identifying witnesses at registration— Sig- 
nature of S 3 N 19 

— Mortgage, of S 59; S 59 N 8, 9 

Spe also Mortgage — Attestation, 

— Pardanashin lady, execution by S 3 N 11a 
— Presence of executant — Executant if must 
actually see S 3 N 14 

Insensible executant. S 3 N 14 

Meaning of S 3 N 14 

Necessity of S3 N14 

Pardanashin lady S 3 N 14 

— Presumption as to S 3 N 15 

—Proof of S 59 N 8 

Execution admitted S 59 N 8 

Onua S 3 N 15 

— Sub-Ke(pstrar, signature of S 3 N 19 
— Validity of — Attestation on admission of 
execution S 3 N 11 

Essentials S 3 N 11 

Attesting witness 

— Competency 

Identifying witnesses at registration 

S 3 N 19 

Partpy S 3 N 17 

Person signing on behalf of executant 

53 N 17 

Real owner — Benami transaction 

S 3 N 17 

Scribe S 3 N 17, 18 

Sub'Registrar S 3 N 19 

— Person not seeing executant signing nor re- 
ceiving admission of execution S 3 N 11 


Attesting witness icontd.) 

— Person signing before execution of deed 

o ... S 3 N 16 

— rerson signing m approval of 
transaction S 3 N 11 

-Signature — Affixing of mark, sufficiency of 

s 3 N 12 

Uitferent ink or pen usad S 3 N 14 
Full signature S 3 N 12 

Signature affixed by another with consent 

c- * . ^ S 3 N 12 

—Signing m another capacity S 3 N 11 

Attornment 

—Necessity of S 109 N 7 

Auction-purchaser 

See Execution sale 

Award 

—Charge cretaed by S 100 N 1 

— Condition restraining alienation in 
, S 10 N 15 

— Mortgage if can be created by S 59 N 2 
— Restraint on enjoyment, direction as to 

S 11 N lOa 

— Transfer under S 5 N 2 

—Writing S 9 N 13 

Uenami transaction 
— Benamidar 

Mortgage suit by or against S 67 N 22; 

0 34 R 1 N 8 

Redemption by S 91 N 30 

Whether ostensible owner S 41 N 8 
—Fraudulent iransler, within S. 53, whether 

S 53 N 5, 7 

—Nature of S 53 N 5 

— Real owner — Competency of as attesting 
witness S 3 N 17 

Beneficial interest 

— Movable properf/ in: See Movable pro- 

perty 

British India 

— Aden S 1 N 1 

— Berar S 1 N 3a 

— Burma S 1 N 1 

— Burma S 1 N 1 

— Civil stations and cantonments S 1 N 1 
—Defined S 1 N I 

— Native states S 1 N 1 

— Property outside — T. P. Act, provisions, ap- 
plicability S 5 N 1 

—Singapore S 1 N 1 

Buddhist law 

— Chapter II, T. P. Act, abrolates rules of 

S2 N 11 

— Donatio mortis causa, invalid under 

S 129 N 4 

— Gift — Delivery of possession S 123 N 3 

Buyer, liabilities of 

— Completion of sale, before S 55 N 1 
— Conveyance — Tender of S 55 

—Destruction, injury or decrease in value, 
loss from, to bear S 55; S 55 N 16 

— Disclosure, facts increasing value of pro 
perty of S 55; S 55 N 13 

Non-disclosure — Effect of S 55 ; S 55 N 2 1 
— Incumbrances to pay S 55; S 55 N 17 


4< 


Table of Cases'* indicates first reference in foot-notes and reference to Official Reports. 
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Buyer, liabilities of (corifd.) 

—Interest on incumbrances to pay 

^ S 55; S 55 N 17 

-Non-fulfilment of S 55 N ) 

— Non-payment of purchase-money, for 

, S 55 N 14 

Remedy of seller S 55 N 14 

—Public charges, to pay S 55; S 55 N 17 
—Purchase-money, to pay or tender; 

S 55; S 55 N 14 
Contract to the contrary S 55* N 14 
Non-payment of — Remedies of seller 

,, S 55 N 14 

Personal liability S 55 N 14 

Retention to pay incumbrances 

TL- j S 55 N 14 

Third party, if can enforce contract as 

^ . S 55 N 15 

Third person, direction to pay S 55 N 14 
Time and place of S 55 N 14 

—Rent, to pay S 55; 55 N 17 

— Statutory obligations S 55 N 1 

Buyer, rights of S 55 

—Charge for purchase-money paid S 55 
5e^ also Buyer’s charge 
—Completion of sale, after S 55 N 1 

— Improvement in property, to S 55 

— Increase in value, to S 55 

—Rents and profits, to S 55; S 55 N 19 

Buyer’s charge S 55; S 55 N 20; S 100 N 11 
— Acceptance of delivery 

Declining improperly S 55 N 20 

of S 55 N 20 

What amounts to S 55 N 20 

Anticipation of delivery, payment in 

. , , S 55 N 20 

t^.ompletion of sale, arises before 

^ , S55N20 

-Costs, for S 55; S 55 N 20 

— Default of seller, if necessary S 55 N 20 
— Larnest-money, for S 55 N 20 

—Exchange, in case of S 120 N 3 

—Extent of S 55 N 20 

interest in immovable property, is 

- S 55 N 20 

— Interest on purchase-money, for S 55 

—Lien, purchaser’s S 55 N 20 

— Limitation for S 55 N 20 

— Modification of S 55 N 20 

—Nature of S 55 N 20 

—Non-existence of property S 55 N 20 

— Non-possessory S 55 N 20 

—Principle underlying S 55 N 20 

—Purchase-money paid, for S 55; S 55 N 20 

—Transferee, enforceable against S 55 N 20 
Notice, transferee without S 55 N 20 

“Waiver of S 55 N 20 

—when arises S 55 N 20 

Cessation of interest created 
—Attempt or endeavour to transfer on S 12 
—Condition subsequent as to S 31; N 2 
— Gift over and cessation of interest S 31 N 2 
— Insolvency, on S 12 

Chance of succession 

See also Spes successionis 
— Accmal of right, at date of transfer S 6 N 4 


Chance of Succession (contd.) 

— Property, chance whether S 6 N 3, 4 
— S. 43, applicability, to transfer of S 6 N 7 
— Transfer of S 6 

—Whether contingent interest S 21 N 5 
Charge 

— Act of parties, by S 100; S 100 N 1, 7 

— Agreement to mortgage S 100 N S 

—Applicability of O 34 R 14 C. P. C 

O 34 R 14 N a 

— Arrears of rent, for S 92 N 6; S 109 N ISl 
— Assignment of S 100 N 

Registration, necessary if S 8 N 17; 


— Attachment, if creates 


S 100 N 17 
S 100 N 17 
S 91 N 4 


S 100 N 19 
S 91 N 25j 
S 100 N 11 

— Attestation, necessary S 100 N lA 

— Auction-purchaser without notice, if bound 
by S 100 N 24 

< — Award, created by S 100 N 1 

— Bengal Tenancy Act (VDI of 1885) mana* 
ger, created by, priority of S ^ N IS 
— Bttyeris: See Buyer’s charge 
— Charge-holder 

Possession, right to retain 
Rights and liabilities of 
Right to redeem 
See also Redemption — Right to redeem 

Sale, right of S 100 N 17 

— Continent charge S 100 N 9 

Contingency, enforcement on happening of 

S100N9 

Defined S 100 N 9 

Instances of S 100 N 9 

Valid S 100 N 9 

—Contract for sale, if creates S 54; S 54 

N23; SIOONS 

—Contribution to mortgage-debt claim for 

S82N13; S 100 N 11 
—Covenant not to alienate, by S 100 N S 
—Creation of 

Interest of owner after, if mere possibility 

S6N6 

Actionable claim, on S 130 N 12 

Agreement to lease whether creates 

S 107 N IS 

Deed, construction S 100 N S 

Formalities necessary S 100 N IS 

Intention of parties S 100 N S 

Particular form of words not necessary 

SIOONS 

Restraint on alienation, if affects 

SION 12 

Transfer of property, whether 

S 5 N 4; S 8 N 17; S 10 N 12; 

S14N3;S100N1 
— Dahyak rights S 100 N 32 

— T'pi,t secured by, transfer of; See Debt 
— ^Debts of decea^Mi Muhammadan 

S 100 N 31 

— Decree, created by S 100 N ^ 

Charge within S. 100, whether S 100 N 2B 
Enforcement of S 100 N 28: 

O 34 R 15 N 10a 
Regbtration of S ^ 100 N 16 

Transferee for consideration without no- 
tice, enforcement against S 100 N 2S 
Transferee pending suit, if bound by 

S52N6a 


The special features of this work are indicated iri the Preface. 
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Charge (contd.) 

— Decree on 

Effect of S 100 N 25 

Sale in execution — Effect of 100 N 27 
Sale in execution — Recurring charge, in 
case of S 100 N 27 

— Deed creating 

Construction of S 100 N 5 

Intention to be ascertained S 100 N 5 
—Defined S 100; S 100 N 1 

— Deposit of money due, in Court S 83 N 4 
— Enforcement of S40N3;S67N3; 

S 100; S 100 N 1, 25 
Auction-purchaser without notice, against 

S 100 N 24 

Charge kept alive, of S 101 N 10 

Company in liquidation against 

S 100 N 25 

Decree, charge created by, of S 100 N 28 
Personal decree, charge^holder’s right to 

S 100 N 25, 26; 0 34 R 15 N 2 
Possession, charge^holder when entitled to 
sue for S 100 N 25 

Procedure for S 100 N 25; 0 34 R 

15 and N 2. 12 

Sale of charged property by S 100 N 25 
Transferee for consideration without no- 
tice, against S 100 N 22 

Transferee from a transferee, against; 

S 100 N 23 

—English law S 100 N 2 

—Equitable S 100 N 2 

Distinguished from equitable lien 

S 100 N 2 

— Equity, created on grounds of S 100 N 1 
— Existing, property must be S 100 N 4 

— Expressly provided for by any other law, 
charge ' S 100 N 21 

— Extinguished — Sale in execution of charge- 
decree S 100 N 27 

Recurring charge S 100 N 27 

— Extinguishment — Merger by: Sec Merger 
— Floating charge S 100 N 10 

Changing property S 100 N 10 

Characteristics of S 100 N 10 

Defined S 100 N 10 

Dislinguished from eonlingenl charge 

S 100 N 10 

Fixed, when becomes S 100 N 13 

Instances S 100 N 10 

Priority S 100 N 10 

Registration of S 100 N 10 

— Ftiture property on S 100 N 4 

Registration of S 100 N 10 

— Future property on S 100 N 4 

Operates as agreement to charge 

S 100 N 4 

— Instances of S 100 N 5 

— Incumbrance, if S 57 N 4 


-Intention of parties 

Document, construction of 
Rule of construction 
-Interest in property, charge is 

-Invalid mortgage, if creates S 


■Kinds of 

Exhaustive, S. 
ges __ 


100 whether 


S 100 N 5 
S 100 N 5 
S 100 N 19 

59 N 8, 15; 
S 100 N 14 
S 100 N 1 

of all char- 
S 100 N 1 


Charge icontd.') 

— Lien, distinguished from S 100 N2 

— Maintenance, when S 39 N 2; 

S 100 N 30 

— Marshalling, subsequent purchaser by 

S 56 N 6 

— Merger of : 5ce Merger 
— Money secured — Suit for — S. 68, applicabili- 
ty of S 68 N 20 

— Mortgage — Distinguished from S 58 N4; 

S 100 N 13 

— Mortgage — Invalid, whether operates as 

S 39 N 8, 15; S 100 N 14 
— Mortgage — Transaction must not amount to 

S 100 N 13 

— Mortgage and charge — Priority S 48 N 3 

— Mortgage or charge, transaction whether 

S 100 N 15 

— Mortgaged property on — Person having, re- 
demption by S 91 N 4 

— Movable property on S 100 N 3 

— Movable prop’erty on — Specifically indicat- 
ed property S 100 N 3 

— Nankar rights S 100 N 32 

— Non-possessory 

Buyer’s S 55 N 20 

Seller’s S 55 N 12 

— Notice 

Auction-purchaser without S 100 N 24 

Transferee for consideration without 

S 100; S 100 N 22 
— Operation of law, by S 100; S 100 N 1, 

11 

Directly created S 100 N 11 

Indirectly created S 100 N 11 

Instances S 100 N H 

Land Improvement Loans Act S. 7 under, 
subrogation, in case of S 92 N 6 
Registration of S 4 N 8 

Single suit in respect of several charges 

S 67A N 3 

— Perpetuity rule against, application to 

S 14 N 3 

— Personal liability under S 60 N 20; S 100 

N 26 

— Possession — Charge-holder when entitled to 
sue for S 100 N 25 

— Possession, right of charge-holder to 

S 100 N 17 

— Priority 

Floating charge of 
Future advances, charge to secure 

S 79 N 9 

Several charges among 
— Procedure for enforcement 
— Provisions applicable to 


S 100 N 10 


S 100 N 18 
S 100 N 25 
S 100; S 100 
N 1 

— Receiver, appointment of, if creates 

S 100 N 11 

— Recurring — Sale for arrears S 100 N 27 
— Redemption of — Applicability of S. 91 

S 91 N 43 

— Registration of S 4 N 8; S 100 N 16 
^arge by operation of law S 4 N 8 
Decree created by 
Floating charge of 
Necessary 

— Rent Acts under 


— Rent is not 


S 100 N 16 
S 100 N 10 
S 100 N 16 
S 100 N 12 


S 108 (1) N 3 


M the footnotes to thf Commentary* indicates either a leading ease or a case giving fuller reasons. 
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Charge icontd.y 

—Sale, right of charge-holder to bring pro- 
perty to S 100 N 17 

— Salvage, payments in the nature of 

^ . . S 100 N 29 

— Security bond — Creating 
See also Security bond 

— Security for payment S 100 N 5 

Intention to make property as S 100 N 5 
— Seller’s, for unpaid purchase-money 

^ , S55; S 100 N 11 

See also Seller’s charge 

— Specified property S 100 N 6 

Description when sufficient S 100 N 6 

Necessity of S 100 N 6 

— Statuton': See Charge— Operation of law 

by 

— subrogation right of S 92 N 6 

— Suit to enforce — Parties to 

^ O 34 R 1 N 1, 3 

—Superior proprietor under C. P. Land Re- 
venue Act, of S 91 N 14 

— Transfer of projierty, charge whether a 

S 5N 4; $ 8 N 17; S 10 N 12; S 
^ , 14N3;S100N1 

—Transferable S 100 N 19 

— Transferee for consideration without notice 

. S 100 N 22 

Amendinent, effect of S 100 N 22 

Decree, charge created by, enforceability 
against S 100 N 28 

Enforcement against S 100 N 22 

Onus to prove S 100 N 22 

of S 100 N 22 

Simple mortgagee S 100 N 22 

— Transferee from a transferee, if protected 

^ . S 100 N 23 

— Trustee charge of, for expenses S 100; 

^ . S 100 N 20 

Section 100 not applicable to S 100; 

„ S 100 N 20 

—Will, created by S 100 N 7 

— Writing 

Moveables, charge on S 100 N 3 

Necessary S 100 N 16 

Charities 

— Bequest to — Perpetuity rule against, appli- 
cability of S 18 N 2 

— Charitable purposes S 18 N 3 

Instances of S 18 N 3 

Intention to benefit community S 18 N 3 

Public purpose, must be S 18 N 3 

Religious purpose S 18 N 3 

Specific individuals, benefit of S 18 N 3 

—Defined S 18 N 3 

— Hindu law, rules of, regarding transfer to 

S18 N 4 

— Mahomedan law, rules regarding transfer 
to S 18 NS 

— Meaning, legal and popular S 18 N 3 
—Perpetuity rule against, application of S 18 
—Transfer in favour of— Commencement of 

S 18 N 2 

English law S 18 N 2 

Exception to rules against tying up of 
properly S 18 N 2 

Illustrative cases S 18 N 3 

Restrictions in Ss. 14, 16 and 17, applica- 
bility of S 18 


S 3 N 25 
S 3 N 25 


Charities (conid.) 

— Transfer to charity and other objects 

Distribution of funds S 18 N 6 

Failure of transfer with regard to other 
objects— Effect of S 18 N 6 

Civil Court 

— Meaning of 
— Revenue Courts, if 

Class, transfer to 

— Ascertained, transferees, number of 

, S 15 N 3 

— Ascertainment of members of S 15 N 4 
Time of ascertainment S 15 N 4 

— Bequest to, failure with regard to some 

^ , S 15 N 1 

— Contingent class: See Contingent class, trans- 
fer to 

—Defined S 15 N 3 

— Failure of interest with regard to some— 
Effect S 15 

Leake 1. Robinson, rule in S 15 N 2 

—Hindu law, rule of S 2 N 10; S 15 N 5 
— Members taking under transfer S 15 N 4 

— Specifically named transferees S 15 N 3 
— Transfer on failure of prior interest S 16 
— Uncertain, number S IS N 3 

Clog on redemption 

— Anomalous mortgage, applicability of prin- 
ciples S 60 N 29; S 98 N 2 

— Collateral advantage, stipulation for 

S 60 N 33 

— Conditions necessary, to operate as 

S 60 N 28 

— Consolidation of mortgages, provision for 

S 60 N 35; S 61 N 5 
—Effect of . S 60 N 28 

— ^Examples of S 60 N 37 

— General principles S 60 N 28 

— Hard terms S 60 N 36 

— Long period for redemption S 60 N 32 

— Mortgagee as such, stipulation to be by: 

S 60 N 28 

— Option to purchase S 60 N 30 

— Part of mortgage transaction, stipulation to 
be S 60 N 28 

— Penalty on default S 60 N 34 

— Persons other than mortgagor, stipulation 
against redemption by S 60 N 31 

— Prohibition of redemption after due date 

S60N28 

— Purchaser, if bound by S 60 N 38 

— Right to redeem absolutely, condition res- 
tricting S 60 N 28 

— Purchaser if bound by S 60 N 38 

— Right to redeem absolutely, condition res- 
tricting S 60 N 28 

— Subsequent and independent contract 

S60N28 

— Time limit for impeachment S 60 N 39 
CcKmortgagee 

— Deposit of mortgage-money to the account of 

S 83 N 15 

— Discharge valid, if one can give S M N 14 
— Payment or tender to S 60 N 14 

— Redemption by paying one alone S 60 N 47 
— Suit on mortgage, Vfj S 67 N 27 


In the foot-notes to the Copirfientary'^ indicates a case which is most appropritUe for the pTOpQ$^ol^ 
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Co-mortgagor 

—Consolidation of mortgages, contract by 

, S 61 N 3 

—Meaning of S 95 N 7 

— ^Mortgagee from — Marshalling right of 

S 81 N 6 

— Mortgagee right, acquisition of — Redemp- 
tion by others S 60 N 46 

T— Redeeming co-mortgagor 

Charge for contribution, right of 

S 92 N 15 

Contribution, right to claim S 82 N 17 
Expenses of redemption 
Addition to mortgage-mon&y 

S95; S95N1 
Properly incurred S 95 N 3 

Right to S 95 

Interest, right to claim S 95 N 4 

Option to claim rights under $. 95 or S. 

82 S 82 N 17 

Personal decree, right to claim S 95 N 8 
Proportionate recovery from other co- 
mortgagor S 95 N 6 

Redemption — Meaning of S 95 N 2 

Rights of S 82 N 17 

S. 95 whether retrospective in opera- 
tion S 95 N 10 

Subrogation, right of S 92; S 92 N 1,15 
— Several persons deriving title from one mort- 
gagor S 95 N 7 

—Usufructuary mortgagee 

Right to recover individual share from 

S 62 N 3 

Whole properly, right to recover 

S 62 N 3 

Company 

—Debentures — Floating charge 
—Juristic person 
— Living person 
— Mortgage by 
— Share 

Actionable claim, whether 
Includes stock 
Transfer of 

— Shares — Restraint on alienation 


S 100 N 10 
S 5 N 3 
S 5 
S 59 N 12 

S 137 N 3 
S 137 N 3 
S 137 N 3 
of 

S 10 N 11 
S 137 N 3 


— Stocks — Transfer of 

Compensation 

—Election 

Disappointed donee to S 35 N 12 

Doctrine of, whether one of S 35 N 11 

— Exchange, deprivation of thing exchanged 

S 119; S 119 N 5 
— Fixtures for, lessee’s right to S 198(h) N 4 
— Improvements, for S 51 N 1, 17, 18 

Auction-purchaser, to $ 51 N 6 

Cosharer, to S 51 N 5 

Malabar tenant in, right of, nature of 

S 130 N 21 

Wrong-doer, if can claim S 51 N 25 
—Land Acquisition Act, under 

Lessee’s ri^t to S 108 N 1; S 108 

(h) N7 

Mortgagee’s right to S 73; S 73 N 10 
—Use and occupaUon, for S lOS N 70 

GMnpetency to transfer 

-Co-owner S 44 N 3 

S7N7;S44N3 


Competency to transfer (conttl.) 

— Disqualified proprietor S 7 N 3 

— Father, in joint Hindu family S 7 N 7 
— Guardian S 7 N 7 

Appointed by Court S 7 N 7 

De facto S 7 N 7 

De jure S 7 N 7 

— Hindu widow S 7 N 7 

— Judgment-debtor, during Collector's ma- 
nagement S 7 N 7 

—Manager of joint Hindu family S 7 N 7 

— Manager of lunatic’s estate S 7 N 7 

— Manager or trustee of a religious endow- 
ment S 7 N 7 

—Minor S 7 N 7 

—Partner S 7 N 7 

— Persons competent to transfer S 7; S 7 N2 

— Person not entitled to transferable properly 

S 7 N 4 

— Person of unsound mind S 7 N 3 

— Property not one’s own S 7 N 5 

Instances of persons entitled to transfer 

S 7 N 3 

— Ward of Court of I^’ards S 7 N 3 

Condition 

— Annexed to propertv, restraining alienation 

S 10 N 3 

— Breach of, forfeiture of lease on S 111; 

S 111 N 13 

See also Forfeiture of lease. 

— Construction of S 28 N 6 

Precedent or subsequent, determination of 

S 28 N 6 

— Covenant and condition, distinction 

S 10 N 5 

— Defined S 10 N 5 

— Forfeiture of interest on attempt to transfer, 
as to S 12 

— Forfeiture of interest on insolvency, as to 

S 12 

— Gift — Subject to: See Gift 
— Ignorance of S 29 N 6; S 34 N 3 

— Lease — Restraint on alienation, condition in 

S 10 

See Restraint on alienation. 

— Limitation and condition distinguished 

S 10 N 5 

— Performance of an act as 

Breach of, when no time .specified S 33; 

S 33 N 2 

Prevented by fraud — Effect S 34; S 34 

N 2 

— Precedent: and subsequent, distinguished 

S 10 N 5 

— Precedent; See Condition precedent. 

— Relief against 

Fraud as ground for S 34 N 3 

Power of Court to grant S 31 N 6 

— Residence as to S 32 N 4 

— Restraint on alienation, absolute S 10 

— Restraint on enjoyment, as to — Validity 

S 11 N 8 

— Subsequent: See Condition subsequent. 

— Time of performance — Computation of time 

S 34 N 4 


Rehrance to Official sports are invariably given in all cases found in the Official Reports. 
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Condition (confd.) 

—Transfer subject to— Intention of parties 

S 10 N 5 

Condition precedent 

See also (1) Condition 

(2) Condition subsequent 
— Alternative conditions — Substantial compli- 

ance with S 26 N 5 

— Breach of — Effect S 34 N 2 

— Construction of, condition subsequent as 

^ ^ . S 28 N 6 

— Defeating the law S 25 

— Forbidden by law S 25; S 25 N 4 

—Fulfilment of S 26; S 26 N 2 

Illegal S 32 N 11 

—Immoral S 25; S 25 N 8 

—Impossible, fulfBment of S 25 

Becoming impossible after date of trans- 
fer S 25 N 3 

Consent or assistance of another neces- 
sary S 25 N 3 

Partly impossible S 25 N 3 

—Instances S 10 N 5 

— Interest dependent on 

English law S 25 N 2 

Failure of S 25 N 2 

— Involving injury to person or property 
S 25 

— Meaning of S 10 N 5 

— Name and arms clause — Substantial com- 
pliance with S 26 N 6 

— Public policy, opposed to, S 25; S 25 N 9 
Restraint on marriage, in S 25 N 9 

Restraint on trade, in S 25 N 9 

— Relief against — Fraud as ground for 

T> 1- , S 34 N 3 

— Relief against — Power of Court to grant 

S 26 N 7 

—Residence, condition as to — Substantial com- 
pliance with S 26 N 4 

— Restraint on trad^ condition in S 25 N 9 
— Subsequent condition, distinguished 

S 10 N 5 

— Substantial compliance with S 26; S 26 N 2 
Alternative conditions S 26 N 5 

Instances of S 26 N 3 

Name and arms clause S 26 N 6 

Performance within reasonable time — 

’^en time limit is fixed S 26 N 7 
Principle underlying S 26 N 2 

Residence, condition as to S 26 N 4 

Test, to determine S 26 N 3 

— Time limit for performance of — Fixed by 
transferor — Effect of S 36 N 7 

— Time limit for performance — Reasonable 
time, performance within 
— Validity of 

Condition subsequent 

— Attempt to transfer, condition in restraint of 

S 28 N 11 

— Bequest with S 28 N 1 

— Breach of — Effect S 34 N 2 

— Breach of — Performance of an act as con- 
dition S 33; S 33 N 2 

— Cessation of interest and gift over 

S31N2 

— Cessation of interest created as to S 28 N 2; 

S31; S 31 N 2 


S 26 N 7 
S 32 N 2 


Condition Subsequent (^contd,") 

Bequest rule, as to S 31 N 1 

Covenant in gift, distinguished S 31 N 3 
Insolvency, cessation on S 31 N 4 

— Clear and certain, must be S 32 N 3 

— Contract, condition in S 31 N 7 

— Defeasance and repugnant clause, distin- 
guished S 32 N 9 

— Defeasance clause S 28 N 2 

— Defeasance clause with gift over S 28 N 2 
Absolute, prior interest, if must be 

S 38 N 5 

Class, gift over, in favour of S 28 N 11 
Construction of S 29 N 3 

Illustrative cases S 29 N 3 

Strict construction S 29 N 3 

Definite person or persons, in favour of 

S28N8 

Illustrative cases S 28 N 2 

— Defined S 28 N 2 

— Forfeiture of interest on attempt to trans- 
fer, condition of S 12 N 1 

— Forfeiture of interest on insolvency, condi- 
tion of S 12 N 1 

— Fulfilment of 

Impossible, fulfilment, becoming S 29 N 5; 

S 30 N 3; S 32 N 10 
Strict fulfilment of S 29; S 29 N 2, 4 
Two or more conditions S 29 N 8 

— Gift over to another person S 28; 

S 28 N 2, 5, 8, 11; S 29 N 3 

— Hindu law, rules as to S 28 N 3 

— niegal S 32 N ll 

— Immoral S 32 N 7 

— Imposition, subsequent to transfer S 28 N 6 
— Insolvency, gift over, on S 28 N 11 

— Instances S 10 N 5 

— Knowledge of, necessity of S 29 N 6; 

S34N3 

— Mahomedan law, rules as to S 28 N 4 

— Meaning of S 10 N 5 

— Onus as to breach of S 29 N 4a 

— Opposed to public policy S 32 N 5 

— Part of transfer, must be S 28 N 6 

— Precedent condition, distinguished 

SIGNS 

— Precedent construed as subsequent S28N6 
— Performance of an act, condition as l<^ 
Breach of, no time specified for performance 

S 33; S33 N 2 

^ — Performance of an act, as — Impossible by 
reason of fraud S 34; S 34 N 2 

— Relief against — Fraud as ground for 

S34N3 

— Relief against — Power of Court to grant 

S26N7;S3IN6 
— Repugnancy, void for ' S 32 N 8 

— Restraint on alienation, condition in 

S 28 N 11 

— Restraint on marriage, condition in 

. S 28 Nil 

General restraint S 32 N 6 

Prima facie void S 32 N 6 

Remarriage, restraint on 3 32 N 6 

— Specified uncertain event 

Clear, definite and unambiguous, must be 

-oBM ' S 28 N 7 
Time of happening of S 28 

Uncertainty as to happening of S 28 N 7 


Topical Index and Synopsis for each Section show where exactly to look for the point required. 
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S 28 N 11 
S 29 N 8 
S 28 
S 32 N 3 
S 32 N 4 
S 32 N 3 
S 28 N 11; S 32 
S 32 N 12 
S 32 R 12 
S 32 N 2 


Condition subsequent {contd*) 

— Survival, condition as to 
— Two or more conditions 
— Transfer with 
— Uncertainty, void for 

Residence, condition as to 
Test 

— Validity of 
Hindu law 
Mahomedan law 
Test 

— Vested interest — Interest to be defeated is 

S 19 N 10a 

— -Void, when S 32 Notes 3 to 8 

Conditional transfer S 25 

See also (1) Condition precedent 
(2) Condition subsequent 
—Acceleration of ulterior disposition : See Ul- 
terior disposition 

— Breach of condition — Effect $ 34 N 2 

— Cessation of interest created — Condition as 
to S 31: S 31 N 2 

See also Condition subsequent — Cessation 
of interest created as to 

—Defined S 32 N 2 

— Dependent upon condition S 25 N 2 

Interest M'hen fails S 25 N 2 

— Knowledge of condition, if necessary 

S29N6; S34N3 
— Performance of an act. condition as to — 
Breach, when no time specified for perfor- 
fance S 33: S 33 N 2 

Impossibility of, by fraud S 34; S 34 N 2 
— Relief against condition; See (1) Condition 
precedent (2) Condition subsequent 
— Transfer with condition subsequent .S 28 

Consent 

— Attestation, if implies S 59 N 9 

— Ostensible ownership, to: .^'e^ Ostensible 

owner, transfer by 

— Silence, amounting to S 41 N 10 

Consideration 

— Apportionment of S 46: S 46 N 3 

— Lease, consideration for .S 105 N 57 

— Maintenance grant, for S 105 N 68 

— Meaning to be attached to S 4 N 4 

—Object, distinguished from S 6 N 28 

— Partly legal and partly unlawful — Effect 

S 6 N 29 

— PartVy void — Effect S 6 N 29 

— Transfer for S 53 N 17 

— Transfer without S 122 N 2 

— Unlawful — Transfer for: 5ee Unlawful con- 
sideration. 

C/oneolidation of mortgages 


— Amendment of S, 61, 

retrospective, if 



— Contract providing 


S 61 N 10 
S 61 N 5 

Qog on redemption, 

not 

.S 61 

N 

5 

Co-mortgagor by 


S 61 

N 

3 

Construction of 


S 61 

N 

5 

Instances of 


S 61 

N 

5 

Onus to prove 


S 61 

N 

5 

Valid 


S 61 

N 

5 

— Defence of 


S 61 

N 

6 

—Doctrine of 


S 61 

N 

2 


Consolidation of mortgages (contd.) 

— English law S 61 N 2 

— Further charge and mortgage, of S 61 N 5 
— Mortgage and simple debt, of S 61 N S 
— Mortgagor, against S 61 

Persons deriving title from S 61 N 3, 8 
Same mortgagor S 61 N 3 

— One suit on several mortgages S 67A 

See also Mortgage suit 
— Redeem any one, mortgagor’s right to 

S 61 N 7 

— Redemption separately or simultaneously 

S 61 

— Same mortgagee S 61 N 4 

Person deriving title from S 61 N 4 

— Same property, mortgages over S 61 N 2 
— Time-barred mortgage, of S 61 N 6 

— Usufructuary mortgage, of S 62 N 12 

Waiver of right S 61 N 11 

Construction of T. P. Act Pre. N 1, 6 

Constructive notice 

See Notice — Constructive 
— Sub-lessee, of covenants in head lease to 

S 108 (i) N 5 

Contingency 

—Specified uncertain event 

Clear, definite and unambiguous, must be 

S 28 N 7 

Time of happening of S 28 N 11 

Uncertainty as to happening of S 28 N 7 

Contingent charge 

See Charge 

Contingent class, transfer to 
See also Class, transfer to 
• — Ascertainment of members S 22 N 5 

— Attaining a particular age, interest on S22; 

S 22 N 2 

Contingent, interest whether S 21 N 8 
Gift over, in favour of class S 28 N 11 
Gift over, provision for — Effect of 

S 12 N 3 

Provision for applying income for benefit 
of class S 21 N 13; S 22 N 4 

— Bequest to contingent class S 22 N 1 

— Transfer on contingency, distinguished from 

S 22 N 2 

Contingent interest 

• — Alternative contingencies S 21 N 12 

— Attachment of S 21 N 4 

— Attaining a particular age, interest on 

S 19 N 5; S 21; S 21 N 8 
Clas-s, transfer to S 21 N 8 

Direction to apply income for benefit 
of transferee S 21 N 13; S 22 N 4 
Contingent, when S 21 N 8 

Income, given to transferee S 21 N 13 
Discretion to spend as much as neces- 
sary — Effect S 21 N 13 

During minority only S 21 N 14 

Partly given S 21 N 13 

Property of which, must be given 

S21 N 13 

Whole, if must be given S 21 N 13 
Income, direction to apply for benefit of 
transferee S 21 N 15 

Class, transfer to S 22 N 4 

Intention of transferor S 21 N 1 


Remarks in foot-notes amplify principles in the Comentary & statute the special feature of the case 
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Contingent interest (contd.) 

— Bequest, contingent S 21 N 1 

— succession, if S 21 N5 

—Denned g 2 j 

Direction to do \vhat law enjoins, interest 
If conimgent S 21 N 10 

— t^xisting right, whether S 21 N 4 

—Gift over, contingent interest with S 28 N5 
—Gift over, provision for— Intention to make 
interest contingent S 19 N 11 

Prior interest when contingent 

Til . • r S 19 N 11 

— illustration of S 21 N 3 

right, interest not S 21 N 3 
— Mahomedan law, as to S 13 N 6* 

S 21 N 2 

—Person ‘then’ living after prior interest. 

, S 21 N 9 

— Possibility mere, if S 21 N 4, 5 

”"e to accrue on uncertain event S 21 N 3 
— bpecified uncertain event 

Clear, definite and unambiguous, must bo 

. S 28 N 6 

lime of happening of S 28 Nil 

Uncertainty as to happening of 

—Survival, interest to take effect on 

O' . . j . S 19 N 6 

—Test to determine ^ S 21 N 3 

— 1 ransferable S 21 N 4 

Transfer on happening of specified uncer- 
tain event S 23 N 3 

contingencies S 21 N 12 
—Ulterior interest dependent on condition; 

II . • r. . S28 N 11 

— Uncertain event — Death S 21 N7 

V S 21 N 7 

—Vested interest 

Contingent interest when becomes S 21* 

^ , S21 N 11 

distinguished from S 19 N 4 

Contingent transfer 

—Bequest, contingent S 23 N 1 

Contingent interest till happening of event 

S 23 N 3 

Happening of contingency, same time as de* 
^rmination of prior interest S 23 N 5 
No time fixed for happening of contingency 

S 23 N 2 

Failure of interest— Principle S 23 N 2 

Illustration S 23 N 4 

Interest when fails S 23; S 23 N 2 
—Transfer to persons surviving at some period 
Bequest to S 24 N 1 

Contrary intention S 24 N 4 

Exact period not specified S 24; 

T,. , . S 24 N 2 

Time of death — No presumption as to 

'T- ^ . . S 24 N 3 

1 ime specified for happening of contingency 

S 23 N 2 

Contract 

— B'enefit of — Assignment of S 3 N 24; 


Assignment after breach 
English law 

T. P. Act if exhaustive 


S 3 N 24; 
S6N 17 
S 6 N17 
S 6 N 17 
S 6 N 17 


Contract (conIff.) 

—Benefit of— Whether actionable claim 

^ S 3 N 21 

— competent to contract S 7 N q* 


Disqualified proprietor 
Equitable incapacity 

Law of place, determines 
Minor 

Pardanashin lady 
Person of unsound mind 
Transferee, need not be 


S 7 N 3; 
S 103 N 3 
S 7 N 3 
S 7 N 3 
S 7 N 3 
S 7 N 3 
S 7 N 3 
S 7 N 3 
S 6 N 36; 
S 7 N 8 
S 7 N 3 
S 31 N 7 
S 40 N 1 


Ward of Court of Wards S 7 N 3 

—Condition subsequent, in S 31 N 7 

— Enforceable against whom S 40 N 1 

Enjoyment of immovable property, con- 
tract affecting S 40 N 1 

Inird persons S 40 N 1 

—Executed contract, transfer as S 4 N 2 

—Future property, contract to transfer 

, ^ ^ S 43 N 2 

— Lease, based on S 105 N 7 

to give: Sfie Lease. 

—Maintenance, contract to pay: See Mainten- 
ance 

—Novation S 130 N 5 

Effect of S 130 N 5 

1 ransfer of debt distinguished from 

- . , S130N5 

rerpetuity, rule against, appIicabili^/ to: 

^ , S 14 N 10 

Contract for sale of land S 14 N 10 
Pre-emption— Contract for: See Pre-emp- 
tion. 

— Public policy, opposed to S 6 N 35 

See also Public policy, opposed to. 
Rescission of S 126 N 5 

Mistake on ground of S 126 N 11 
— Restricting enjoyment 

For ever or indefinite period S 11 N 13 
Validity of SUN 13 

—Sale of immovable property, contract for 
See Contract for sale. 

— Specific performance 

Agreement to lend money S 6 N 17; 

S 58 N 6 

Lis pendens, suit for S 52 N 24 

Right to sue, assignment of S 6 N 17 
Assignee of contract, of S 6 N 17 

Official receiver, against S 40 N 20 
— Subsisting contract S 43 N 11 

— Third person, if can enforce S 55 N 15 


Official receiver, against 
— Subsisting contract 

— Third person, if can enforce 
— Transfer, contract of 
Decree on — Effect of 
Subsistence of 
— Transfer, initially 
— Unlawful object — Effect of 
— Void on ground of mistake 
— Voidable 


S 43 N It 
S 43 N 11 
S 4 N 2 
S 6 N 27 
S 126 N 11 
S 126 N 5 to 9 


— Zaricharam, contract to pay: Sefi Zaricharam. 

Contract for eale 

— Assignment of benefit of S 6 N 17 

— Attachment, contract prior to, sale after 
attachment S 40 N 21 

— Auction, sale by, is S 54 N 23 


dny case in the **Table of Cases** will show where to get the entire- case4aw on thg pomt. 
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Contract for Sale (contd.) 

—Charge, if created by S 54; S 54 N 23; 

t , S 100 N 5 

Completed, not, remedy of parties 

- . , S 54 N 23 

—Condition subsequent— Relief against 

r . / . , S 31 N 7 

Contract of sale, distinguished S 54 N23 

—Covenant running with land S 40 N 8 
— Denned g 

—Equitable interest, if creates S 14 N 10; 

, 5 40N8;S54N23 

—Interest in property, if creates S 54; S 54 

\jr z N 23 

— Merger of S 54 N 23 

—Obligation annexed to the ownership 

—Owner in equity, buyer S 55 N 6 

—Perpetuity, rule against, if applies 

P . , S 14 N 10 

— rrecedes sale S 54 N 23 

— Pre-emption, contract for S 54 N 23 

—Registration of S 54 N 23 

— Rc-sale, contract for S 54 N 23 

— Specific performance of S 6 N 17 

—Time, if essence of S 55 N 5 

—Transfer, contract for sale is not S 38 N 6 

Transferee of property, enforcement against 

^ > . S 40 N 8 

transferee with notice, mesne profits, liabi- 
lity for S 40 N 17 

—Trustee, seller if becomes S 55 N 6 

— Void or voidable — Effect of S 55 N 1 

S 82 

Contribution to mortgage-debt 
— Abatement of mortgage-debt S 60 N 44; 

S 82 N 18 

— Acquisition of portion of equity of redemp- 
tion by mortgagee 
Abatement of proportionate debt 

S 60 N 44; S 82 N 18 
Effect of S 60 N 44; S 82 N 18 

— Apportionment, equitable rule of, distinguish- 
ed from S 81 N 3 

— Charge, claim for, is S 82 N 13; 

S 92 N 15; S 100 N 11 
— Common and equal liability S 82 N 4 

— Co-mortgagor redeeming, rights of 

S 82 N 17; S 92 N 15 
— Conditions essential for S 82 N 2 

—Contract to the contrary 

Assignees of property — Benefit, if passes to 

S 82 N 8 

Assignees of property — Liability of 

S 82 N 8 

Different owners, between S 82 N 7 
Enforcement of S 82 N 8 

Implied S 82 N 7 

Liability excluded by S 82 N 7 

Mortgagee party to, if necessary S82N7 
Obligation annexed to the ownership, 
whether S 82 N 8 

— Court directing sale in particular order 

S 82 N 9 

— Discharged fully, mortgage-debt not claim 
for S 82 N 15 

— Doctrine of contribution S 82 N 2 


Contribution to mortgage debt (contd.'i 
Interest, awarding of *5 ^*^26 

—Involuntary payment S 82 N 16 

laches of mortgagee, effect on S 82 N 20 
—Liability to contribute 

Different mortgages if must be by «ame 

S 82 N 8a 

l^itferent owners, properties of S 82 
Different Properties of same owner S 82 
personal, liability whether S 82 N 14 
Froperties liable to contribute S 82 N 23 
Property, several owners having distinct 
shares in S 82 N 3 

Life tenant and reversioner, between 

itr V n- S 82 N 21 

—Marshalling, exception to rule of S 56 N 2* 

S 82; S 82 N 10 

—Mortgagee acquiring part of equity of re- 
demption 

Abatement of proportionate S 60 N 44- 

S 82 N 18 

—Mortgagee acquiring portion of equity of 
redemption— Effect S 60 N 44; 

vf » . S 82 N 18 

—Mortgagors inter se, right restricted to 

S 82 N 12 

— laches, effect on S 82 N20 
—Mortgagee’s negligence, effect on S 82 N 20 
—Mortgagee, not affected by rule of 

S 82 N 12 

Mortgagee, release of portion of equity of 
redemption, by S 82 N 19 

—Mortgagee, right not available against 

S 82 N 12 

—Negligence of mortgagee, effect on S82N20 
—Personal deci^<;e, right to claim: S82N14; 

S 95 N 8 

— Properties liable to S 82 N 23 

—Puisne mortgagee's right to S 82 N 4a 

—Punjab, principles applied to S 82 N 2 

— Rate, determination of S 88 N 6 

Mode of S 82 N 6 

Principles S 82 N 6 

— Redeeming co-mortgagor— Rights of 

S82 N 17; S92 N 15 
— Redemption suit, failure to claim in 

S 82 N 24 

— Release of portion of equity of redemption 

S 82 N 19 

— Suit for 

Defence, plaintiff having no interest left, of 

, . . . S 82 N 25 

Limitation S 8? N 1^ 

Lis pendens S 82 N 18 

Parties to S 82 N 22 

Small CauM Court, not cognizable hy 

„ , , , S 82 N 27 

— Valuation for purpose of S 82 N 5 

Date of mortgage, value on S 82 N 5 

—Voluntary pa>-ment, right not restricted to 

S 82 N 16 

Conveyance 
— Act of conveying 


S 5 N 4 


'Table of Cases** indicates first reference in foot-notes and reference to Official Reports. 
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Conveyance (_contd,) 

— Future, conveyance in S 5 N 7 

— Present, conveyance in S 5 N 7 

Co-owner 

— Acceptance of, rent by S 113 N 3 

— Election by one S 35 N 14 

— Improvements by S 51 N 5 

— Joint possession, right to S 44 N 4 

—Mortgage by S 58 N 21 

— Notice to quit by S 106 N 34 

— Ouster of S 44 N 4 

— Partition — Agreement not to divide 

S 11 N 13 

— Partition, right to S 44 N 5 

— Redemption, tenant-in*common, by 

S 91 N 24 

— Revenue payment to save estate, rights on 

S 100 N 29 

— Share in common property, transfer of, hy 
co-owner S 47; S 47 N 1 

—Share in common property, transfer of, by 
co-owners — Operation of transfer on shares 
of transferors S 47; S 47 N 1 

— Transfer by one: See Transfer by one co- 
owner 

Crops of transfer 

— Ascertainment of S 8 N 10 

— Instances of S 8 N 10 

— Interest in, passes to transferee S 8 N 10 
— Land, lease of — Minerals if included 

S 8 N 10 

— Land, lease of — Standing timber, if included 

S 8 N 10 

— Land, things below and above S 8 N 10 
— Legal incidents of, pass to transferee 

S 8 N 10 

— Rents and profits, transfer of S 8 N 14 
Court 

— Civil Court: See Civil Court 
—Court within S. 69A S 69A; S 69A N 13 
— Deposit of mortgage-money in S 83 

See also Deposit of mortgage-money 
— Discharge of incumbrance, provision by 

S 57 

— Forci^ Court S 52 N 9 

— Juristic person, Court if S 5 N 3 

— Living person — Court whether S 5 N 3 

— Meaning of S 52 N 9 

— Transfer of prohibited by order of S 6 N 30 

Court of Wards 

— Authorised to dispose of property of ward 

S 7 N 5 

— Lessee of, right to assign interest S 6 
— Ward — Competency to contract S 7 N 3 

— Ward — Competency to transfer S 7 N 3 

Covenant 

— Affirmative S 11 N 11 

— Affirmative — Running with land, if S 40 N 1 

— Affirmative — Transferee, enforcement against 

S 40 N 1 

— Affirmative — Transferee without notice en- 
forceable against S 11 N 11 

— Affirmative and negative S 11 N 11; 

540 N 1 


S 52 N 9 
S 5 N 3 
S 5 N 3 

S 52 N 9 


Covenant (coned.) 

— Alienation, against: See Covenant not to as- 
sign or alienate 

— Assignment, against; 5ce Covenant not to 
assign or alienate 

— Condition distinguished from S 10 N 5 
— Covenant for title: See Covenant for title 

— Covenant running with land; See Covenant 
running with land 

— Direction, distinguished from S 11 N U 

— Meaning of S 10 N S 

— Negative: See Restrictive covenant 

— Renewal of lease, covenant for: See Rene- 
wal of lease 

— Restraining enjoyment — Validity of S 11 Nil 

— Restrictive covenant: See Restrictive coven- 
ant 

Covenant for indemnity 
— Covenant for title, distinguished from 

S55N9 

— Runs with the land, whether S 40 N 24 
—Seller’s S 55 N 9 

— Suit on — Cause of action when arises 

S 55 N 9 

Covenant for quiet enjoyment 
— Crown grant, in S 108 (c) N 7 

— Lessor’s S 108(c); S 108(c) N 1 

Breach of S 108 (c)N 2 

Breach — Damages for S 108(c) N 8 
Breach — Remedies of lessee S 108(c) N8 
Condition precedent to S 108(c) N 1 
Contract of lease, part of S 108(c) N 5 
Duration of S 108(c) N 1 

English law S 108(c) N 1 

Interruption — Meaning of S 108(c) N 2 
Paramount title-holder, interruption by 

S 108(c) N3 

Tortious or unlawful eviction against 

S 108(c) N 1 

Trespasser, interruption by S 108(c) N 4 
—Seller’s S 55 N 9 

Covenant for renewal of lease 
See Renewal of lease 

Covenant for title 

— Mortgagor’s S 65; S 65 N 4 


Seller’s S 

Absolute 
Benefit of 

Benefit of — Waiver of 
Breach of 

Damages — Limitation, suit 
Damages, measure of 
Remedies of buyer 
Voidable sale 
Caveat emptor, rule of 
(Completed sale, necessary 
Contract to the contrary 
Fiduciary character, person 


55; S 55 N 9 
S 55 N 9 
S 55 
S 55 N 9 
S 55 N 9 
for S55N9 
S 55 N 9 
5 55 N 9 
S 55 N 9 
S 55 N 9 
S 55 N 9 
S 55 N 9 
in sale by 
S55N9 


Liability for breach S 55 N 9 

Nature of covenant S 55 N 9 

Indemnity contract of, distinct from . 

S55N9 

Invalid sale, in S SS -N -9 


The specud features of this work are indicated in the Preface. 
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Covenant for title (conrd.) 

Quiet enjoyment, covenant for, if included 

SS5 N 9 

Runs with the land S 40 N 24; S 55 N 9 
Sale in invitum, in S 55 N 9 

Covenant not to assi^ or alienate 
— Binding, on whom S 10 N 16 

— Breach of 

Effect S 10 N 17 

Remedies S 10 N 16 

Validity of transfer S 10 N 16 

— Creditor of transferee, right to proceed ag- 
ainst property S 10 N 16 

— Indefinite period for S 10 N 16 

— Lease, covenant in S 10 N 17; 

S 108 (j) N 1 

Breach of — Determination of lease 

S 10 N 17; S 108 (j) N 1 

Breach of — Validity of assignment 

S 10 N 5; S 10 N 17; S 108(i) N 1 
Breach of — What constitutes S 111 N 13 
Re-entry, absence of right of S 10 N 17; 

S 108 (j) N 1 

Runs with land 
— Limited period for 
— Mortgagor, by 

Assignee — Rights of 
Assignment — Validity of 
Clog on redemption 
Effect of 
Liability personal 
— Perpetuity in 
— Pre-emption, agreement for 
— Quality annexed to property if 
— Vendee by — Validity of 


S 10 N 17 
S 10 N 16 
S 10 N 18 
S 10 N 18 
S 10 N 18 
S 60 N 37 
S 10 N 18 
S 10 N 18 
S 10 N 16 
S 10 N 16 
S 10 N 16 
S 11 N 13 


— Whether amounts to a mortgage S 58 N 4 

Covenant running with the land 
— Annexed to land S 14 N 11 

— Apportionment of S 37 N 4 

— Benefit of, running with land S 40 N 1: 

S 108 (j) N 3; S 109 N 5 
— Building schemes, covenants in S 40 N 26 
— Burden of, running with land — Equity rule 
in S 40 N 1 

— Burden of, running with land S 40 N 1 
— Burden of, running with land — Landlord and 
tenant, rule as to S 40 N 1; S 108 (j) 

N 3; S 109 N 5 

— Common law, rule in S 40 N 1 

— Contract for repurchase of easement 

S 40 N 8a 

— Contract for sale of immovable properly 

S40 N8 

— Covenant for indemnity, seller's S 40 N 24 
— Covenant for title, seller’s S 40 N 24 

— Covenant to pay, mortgagor’s S 58 N 29; 

S 68 N 8 

— Covenant to repair S 109 N 5 

— English law S 40 N 1 

— Equity, rule in S 40 N 1 

— Implied contracts by mortgagor, if 

S 65 N 3 

— Lease, contract to give S 40 N 12 

— Lease — Covenant against alienation in 

S 10 N 17 

—Lessor and lessee, covenant between 

S40N2S; S 108 (j) N3; S 109N5 


Covenant running with the land (contd.) 
— Perpetuity rule against, if affects 

Sl4Nn; S40N16 
—Pre-emption, contract for S 40 N 10 
— Renewal of lease, covenant for S 40 N 25 

S 105 N 36; S 111 N 3 

— Rent, covenant to pay S 105 N 59 

S 109 N 5 

— Transferee for value without notice — En- 
forcement against S 40; S 40 N 1 

— Zaricharam, contract to pay S 40 N 1.2 

Creditor 

—Defeat or delay creditors, transfer to‘ See 
Fraudulent transfer 

—Defined S 53 N 10 

— Redemption right of S 91 N 38 

Crown 

—Escheat, right of S 105 N 6 

— Forfeiture of mortgagor’s interest to 

S 91 N 19 

—Lease by Pre N 4 

— Redemption right of S 91 N 19 

— Revenue sale, interest of Crown if passes 

S 8 N 3 

Crown debt 

— Secured S 48 N 14 

— Unsecured S 48 N 14 

Crown Grants 

—Applicability of S. 54 to S 54 N 2 

— Construction of Pre N 4 

— Covenant for quiet enjoyment in 

S 108 (c) N 7 

— Election doctrine of, applicability to 

S 35 N 5 

— Enjoyment, restraint on S 11 N 5 

— Lease by Government Pre N 4; S 105 Nl; 

S 106 N 47; S 107 N 12 
—Lis pendens, applicability of S 52 N 5 
— Meaning of S 52 N 5 

— Registration Act, S 17 not applicable to 

Pre N 4 

— Registraint on alienation, validity of 

S 10 N 2 

— Several persons to — Transferees, interest of 

S 45 N 6 

— T. P. Act not applicable to Pre N 4 
— Under-lease, relief against forfeiture, effect 
on S 115 N 1 

Damages 

—Actionable claim — Qaim for damages, on 
breach of contract S 3 N 21 

— Right to claim, transferee of actionable 
claim, passes to S 103 N 19 

— Right to sue for S 6 N 16 

Debt 

— Accruing debt S 3 N 26 

— Accumulation of income for payment of 

S 17 

— Annuity, arrears of S 3 N 22 

— Arrears of rent or other monies S 3 N 22 
— Assigiunent of part of S 130 N 8 

—Bill unpaid, money due under S 3 N 22 
— Book-debt S 3 N 22 

— Charge, debt secured by — Transfer of 

Charge when passes S 8 N 17 

Oral S 8 N 17 


/a the footnotes to the Commentary* indicates either of leading case or a case giving fuller reasons. 
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Debt (corttd.) 

Unregistered S 8 N 17 

— Contingent or conditional S 3 N 22, 27 
Meaning of S 3 N 27 

Life policy, money due under S 3 N 27 
— Contract to pay, of another S 40 N 14 
— Crown debt: See Crown debt. 

— Dcbitum in proesenti solvendum in future 

S 3 N 26 

— Decree*debt as actionable claim S 3 N 23 

— Deposit, due performance of dutv, for 

' S 3 N 22 

-Earnest-money, claim for S 3 N 24 

— Existing or future, mortgage for S 58 N 13 
— Future rent S 3 N 26 

— Interest: See interest 

—Kinds of S 3 N 26, 27 

— Legal incidents of S 8; S 8 N 17 

— Liquidated or certain sum, must be 

S 3 N 22 

—Meaning of S 3 N 22; S 133 N 3 

—Mortgage-debt: See Mortgage-debt 
— Mortgage debt S 134 

— Provident fund money S 3 N 22 

— Present obligation necessary S 3 N 22 

— Purchase at Court sale S 2 N 6 

— Rent in kind S 108 (1) N 4 

— Secured debt — Transfer of S 134 N 3 

— Security, debt separated from S 3 N 22 
— Security for 

Legal incident of debt S 8 N 17 

Passes on transfer S 8; S 8 N 17 

Separate from debt S 8 N 17 

When passes on transfer $ 8 N 17 

— Transfer by way of security 

Application of pa>Tnents received 

S 134 N 2 

Residue, person entitled to S 134 N 6 
Rights and duties of transferee S 114 NS 
— Transfer of, distinguished from novation 

S 130 N 5 

— Transfer of, security when passes S 8 N 17 
Endorsement of promissory note — Debt if 
passes S 8 N 17 

— Unpaid consideration of usufructuary mort- 
gage S 3 N 22 

— Vendee, consideration in the hands of 

S 3 N 22 

— Wages, ser\'ant*s S 3 N 22 

— Warranty of solvency of debtor S 133 
Contract to contrary S 133 N 5 

Date of transfer on S 133 N 2 

—Limit to S 133 N 2 

Decree 

— Charge created by S 100 N 1 

Applicability of S. 100 to S 100 N 28 
Registration of S 100 N 16 

Transferee for consideration without no- 
tice, whether bound S 100 N 28 
— Condition against ^ienation in S 10 N 15 
— Decree-debt if actionable claim S 3 N 23 
— Execution, transfer in 

Apportionment, rule of, applicability 

S36N2;S37N2 

Lis pendens, if applies S 52 N 31 . 

— Fraudulent transfer of S 53 N 3 


Decree (eontd.) 

— Lease embodied in S 107 N 13 

See also Lease 

— Mesne profits, decree for, transfer of 

w . S6N19 

— Money-decree, transfer by person with li- 
mited authority S 38 N 4 

— Mortgage-debt, decree for sale — Whether 
immovable property S 3 N 2 

— Notice, decree as S 3 N 48 

— Occupancy right, transfer prohibited by 

S 6 N 37 

— Pre-emption decree, transfer of S 6 N 12 
— Restraint on alienation— Direction as to 

SUN 10a 

— Reversal or variation of 

Assignment of decree, effect on S 52 N 42 
Sale in execution — Effect on S 52 N 42 
— Right under — If mere right to sue S 6 N 19 
— Transfer by — Lis pendens, applicability of 

S 52 N 31 

— Transfer by or in execution of S 2 N 6; 

S54 N3 

Actionable claim of S 130 N 10 

Applicability of T. P. Act S 2; S 2 N6 
Registered instrument, if necessary 

S54N3 

Deed 

— Construction of — Principles S 8 N 20 

— Contents — Notice of deed, if notice of 

S 3 N 32 

— Deeds referred in notice of deed, if notice 
of S 3 N 32 

— Title deeds: See Title deeds. 

— Words with technical meaning S 8 N 4 

Definittona 

— British India S 1 N 1 

—Dividend S 36 N 6 

—Fraud S 34 N 3; S 78 N 2 

—Good faith S 41 N 22; S 50 N 2; 

S51 NO 

— Mesne profits S 51 N'20 

— Misrepresentation S 78 N 3 

— Mortgagee S 59A N 1 

— Mortgagor S 59A N 1 

— Registration Act, definitions, applicability of 

S 4 N 5 

— Warranty S 133 N 4 

—Writing S 9 N 14 

Deposit of mortgage-money S 83 

— Acceptance of 

Full discharge, must be in S 83 N 29 
Partial discharge, in, not allowed 

S 83 N 20 

Refusal, effect of S 83 N 20 

— Account of mortgagee, deposit to 

S 83 N 15 

Co-mortgagee, to S 83 N 15 

Estate of the original mortgagee, to 

S83N15. 

Minor mortgagee, procedure S 83 N 16 . 
Third person and mortgagee S 83 N 15 

—Actual,, necessary S 83 N 8 

— Amount to be deposited _ S 83 N 17 

Bona fide mist^e in calculation 

S83N17 


In the foot-notes to the Cammehtaryf indicates a ease which is most appropriate for the proposStUnt ' 
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Deposit of mortgage-mone^ (coned.) 

Costs of mortgagee S 83 N 17 

Deficiency made good, effect S 83 N 17 

Interest, calculation of S 83 N 17 

Date of deposit, up to S 83 N 17 

Date of service of notice up to 

„ , , S 83 N 17 

Penal clause according to S 83 N 17 
Larger sum, of S 83 N 17 

Money spent by mortgagee to save pro- 
perty, inclusion of S 83 N 17 

Mortgagee in possession, in case of 

S 83 N 17 

Remaining due on mortgage S 87 N 17; 

S 84 N 7 

Value of improvements, inclusion of 

S 63A N 6; S 83 N 17 
—Application for, mere S 83 N 8 

— Cessation of interest on: See Interest, cessa- 
tion on 

— Charge, money due under, deposit of 

S83 N 4 

—Court in which to be made S 83 N 14 
— Due, principal money has become, after 

S83 N 5 

—Duty after S 84 N 10 

Adult mortgagee in case of S 84 N 10 
Incompetent to contract, mortgagee, in 
case of S 84 N 10 

— Rival claimants to mortgagee’s estate; in 
case of S 84 N 10 

— Extinguished, mortgage if S 83 N 20 
— Full discharge, acceptance must he in 

S 83 N 20 

— Incompetent to contract, mortgagee 

Guardian ad litem, appointment of 

S 103 N 2 and 5 to 7 
Procedure S 103; S 103 N2 

—Interest, cessation on S 84 

Condition for S 84 N 2 

Date of S 84 N 2 

Date of service of notice, ceases from 

S 84 N 11 

Previous tender, effect of S 84 N 9 

Withdrawn, deposit by mortgagor S 84; 

S 84 N 13 

— Insufficiency 

Plea of S 84 N 17 

Question of fact S 84 N 17 

— Interest up to date of notice, subsequent 
deposit of S 84 N 11 

— Invalid 

Before principal money has become due: 

S 83 N 5 

Guardian ad litem, appointment of, with- 
out S 103 N 7 

Mortgagee’s rights on S 67 N 9 

— Ministerial and not judicial Court’s function 

S 83 N 3 

— Minor mortgagee 

Guardian ad litem, appointment of 

S 83 N 16; S 103; S 103 N 2, 5 to 7 
Legal curator of, notice to S 103; 

S 103 N 4 

—Minor mortgagor, by S 83 N 7 

—Money deposited, title to S 83 N 13 

— Mortgagor’s ri^t to S 83 

—Notice to mortgagee S 83; S 83 N 18 

Offioof 


Deposit of mortgage-money icontd,') 

Agent, notice to S 102; S 102 N 2 
Duty of Court S 83 N 18 

Guardian ad litem, appointment of S 103; 

, , S 103 IH 2, 5 to 7 

Interest between date of deposit and ser- 

, ''ice S 84 N 11 

Legal curator to S 103; S 103 N4 

Mortgagee’s suit before service S 67 N 9; 

S 83 N 12 

Service of S 84 N 11; S 102; S 102 N2 
Agent, on S 102; S 102 N 2 

Date of, interest ceases from S 84 N 11 
Direction as to, Court to make, when 

S 102 

— Object of provision S 83 N 2 

—Persons entitled to make S 83; S 83 N 7; 

S 84 N 3 

— Petition for withdrawal, verification on 

_ S 83 N 19 

— Possessory mortgage, in case of 

S 84 N 19; S 103 N 7 
Effect S 76 N 21; S 84 N 19; S 103 N7 
Expenses incurred after deposit, credit for 

S 76 N 21 

—Premature S 83 N 5 

— Proceedings for — Ministerial, Court’s func- 
tion is only S 83 N 17 

— Procedure for $ 83 

Ministerial, Court’s function onl*/ 

S 83 N 3 

Minor mortgagee, in case of S 103; 

S 103 N 2 

Summary S 83 N 3 

— Redemption suit, in S 83 N 3 

— Redemption suit, in S 83 N 10 

— Redemption suit, without S 83 N 11 

— Refusal to accept — Effect of S 83 N 20 
— Security bond, power of Court to take 

S 83 N 23 

— Special privilege to mortgagor S 83 N 2 
— Suit on mortgage, after S 83 N 9 

Interest, suit for recovery of only — Depo- 
sit after S 83 N 9 

— Sufficiency of 

Power of Court to decide S 83 N 17 
Principal amount only, deposit of 

S 84 N 7 

— Tender, deposit a special kind of 

S 84 N 12 

— Unconditional, must be S 83 N 8 

— Validity of, essentials S 83 N 2 

— When can be made S 83; S 83 N 5, 6 
— Withdrawal of 

Application by mortgagee S 83 

Delivery of possession before S 83 

Deposit of mortgage deed and documents 
before C 83; S 83 N 21 

Direction in decree, in pursuance of 

S 83 N 13 

Extinguished, mortgage, by S 83 N 13 

• Procedure for S 83 

Re-transfer of property before S 83- 

,>•1. j S83N22 

night to redeem, mortgagee cannot subse- 
quenlly dispute S 83 N 7 

— ^Withdrawn by mortgagor— Effect S 84 N 13 


*T.P. 147 
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Determination of lease 

—Agricultural lease S 117 N 2 

— Burden of proof S 105 N 71 

— Cesser of lessor’s interest on S 76 N 6i 

S 111; S 111 N 5 

— Death of lessee, by 


— Death of lessor, by 


S 105 N 72; S 106 
N 6, 16; S 111 N 6, 24 
S 106 N 6; S 111 

N 5, 6 

Hindu widow lease by S 111 N 5 

—Effect of S 111 N 1 

— Efflux of time, by S 106 N 3; S 111; 

S 111 N 2 

Permanent lease S 111 N 2 

Year to year lease S 111 N 2 

—Forfeiture by S 111; S Hi N 11 to 22 

See also Forfeiture of lease 
— Happening of contingency, on 


S 111; 
S 111 N 4 
S 111 N 26 
S 111 N 26 
S 111 N 26 


—Joint lessees, death of one 
— Joint lessor’s, in case of 
English law 
— Lease not governed by T. P. Act, of 

S 111 N 25 

— Lessee — Giving up possession before 

S 106 N 31 

—Lessee to deliver possession on S 108 (q) ; 

S 108 (q) N 1 

—Merger, by S 111; S 111 N 7 

Co-'extensive, interests united to be 

S 111 N 7 

Intention, rule of 

Abrogated S 111 N 7 

English law S 111 N 7 

Subordinate interests, effect on S 111 N 7 
Whole properly, interest in, must be merg- 
ed S 111 N 7 

—Modes of S 106 N 26; S 111 

—Mortgagee, lease by S 76 N 6 

—Municipality, lease by 
— Non-pa'yment of rent 
—Notice to quit, by 


S 106 N 48 
S 105 N 71 
S 106; S 111; 
S 111 N 23 


Sef also Notice to quit 

— Option to determine S 110; S 110 N 4 
Exercise of S 110 N 4 

—Periodic lease of S 105 N 31; S 106 

See also Notice to quit — Periodic leases 
— Piece-meal S 106 N 19 

—Possession of lessee, after S 111 N 27 
Adverse, whether S 116 N 13 

Nature of S 105 N 80; S 111 N 27 

Wrongful, when S 116 N 13 

—Principles — Leases not governed by T. P. 

Act applied to S 111 N 25 

—Sub-lease, determination of: See Sub-lease 
—Surrender, by S 111; S 111 N 8 to 10 
5ee Surrender of lease 

— Tenanty at will S 105 N 32; S 106 N 6; 

S 111 N 24 

See also Tenancy at will 
Disqualified transferee 

— Actionable claim, persons prohibited to buy 
or traffic in S 136; S 136 N 2, 4 

—Bequest onerous, to S 127 N 1 

— Incompetent to contract, person S 7 N 8 
—Onerous gift to S 127 ; S 127 N 4 

-r-Transfer to . S 6; S 6 N 25 


S 36 N 6 
S 36 N 6 
S 36 N 6 


Dividend 

—Apportionment of 
—Defined 
• — Share of profits 

Donatio Mortis Causa: See Gift. 

Duration of lease 

—Certain time S 105 N 25 

Capable of being made certain 

S 105 N 25. 26 

Date of lease on, need not be S 105 N25 
Instances S 105 N '25 

Provision for continuation after period 

fixed S 105 N 29 

Terminable before end of term fixed 

S 105 N 30 

—Computation of time S 110; S 110 N 1, 3 
— Determination of — Principles S 105 N 26; 

S107N3 

— Holding over — Renewed lease, of S 116 
— Lessee to hold as long as he pays rent or as 
long as he may wish, in case of S 105 N 27 
— Minimum period S 105 N 25 

— Periodic leases of S 105 N 31; S 106 
See also Periodic leases 

— Tenancy .at will S 105 N 25 

— Term of lease, how determined S 107 N 3 
—Uncertain S 105 N 25, 26 

— Yearly rent reservation of S 106 N 15 

Dwelling house 

— Actual occupation, if necessary S 44 N 9 
— Defined S 44 N 9 

— Joint possession, transferee if entitled to 

S 44 N 8 

— Several, dwelling houses — Transferee of 
share in one S 44 N 9 

— Transferee of a share of rights and liabilb 


S 44 
S 44 N 10 


S 55 N 20 


ties of 

— Undivided family, owned by 

Earnest-money 
— Charge for 

See also Buyer’s charge 
— Claim for 

Beneficial interest in moveable property 
whether S 3 N 24 

Whether debt S 3 N 24 

—Defined S 55 N 20 

— Forfeiture of S 55 N 20 

— Test, to determine whether amount paid aa 

S55N20 

Easement 

— Annexed to property S 8 N 13 

Easement of necessity S 8 N 13 

Quasi easement S 8 N 13 

— Apportionment of S 37 N 4 

—Creation of S 6 N 9 

Sale, creation .of easement whether 

S54N7 

Transfer of property, creation of easement 
whether S5N1;S54N7 

Writing, necessity of S 9 N 8 

T. P. Act not applicable to Pre. N 5 
—Defined . S 6 N 9 

English law S 6 N 9 

— Dominant heritage, transfer along with 

S6N9 

— Enforcement of right of ’ S 40 N 4 

— Legal incident of property S 8 


Topical Index and Synopsis for each Section show where exactly to look for the point required. 
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S 8 N 13 
S 8 N 13 
S 8 N 13 

S 8 N 13 
S 8 N 13 
S 6 N 9 


Easement (conldf.) 

— Necessity, easement of 
Incident of property if 
Passes to transferee if 
— Passes on transfer 
— Quasi 

Incident of property, if 
Passes to transferee, if 
— Right in gross 

— Right of, whether immovable property 

0 S 3 N 2 

— Transfer of S 6; S 6 N 9 

— Waste, grant of easement if amounts to 

S 66 N 6 

Ejectment, suit for 

.-^Acceptance of rent after S 112; 

S 112 N 7; S 113 N 3 

^ — Agreement to grant lease, defence of 

S 105 N 4 

— Appeal, payment or tender or rent in 

S 114 N 5 

— Assignee of lessor, by — Forfeiture on ground 
of S 114 N 3 

— Continuance of lease during S 105 N 3; 

S 111 N 1 

— Cosharers, by one of S 106 N 34 

—Defence 

Agreement to grant lease S 105 N- 4 
Covenant for renewal of lease S 105 N 39 
Licence grant of, as S 105 N 13 

— Delay in filing, whether operates as waiver 
of notice S 113 N 3 

— Forfeiture, on ground of 

Assignee of lessor by S 114 N 3 

Claim for rent, if operates as waiver of 
forfeiture S 112 N 4 

Decree for arrears of rent only, power of 
Court to pass 5 114 N 10 

Denial of title prior to suit necessary 

S 111 N 14 

Notice to remedy breach of condition, 
before S 114A; S 114A N 1 to 3 

Waiver of forfeiture after S 112 N 7 
— Hearing of — Payment or tender of rent at 

S 114 N 5 

— Notice to lessee before S 114A; 

S 114A N 2 

Two notices, when necessary 

S 114A N2 

— Notice to quit before S 106 N 24; 

S 111 N 23 

— Part of holding, right of lessor to eject from 

S 109 N 5 

— Relief against foreiture S 114 

Assignee of lessor, suit brought ir/ 

S 114 N 3 

Power of Court to order S 114 

— Right of, on determination of lease 

S 108 (q) N 1 

— Transferee from lessor if can sue S 109 N 5; 

S 114 N3 

— ^Void lease, possession under S 105 N 19 

Election S 35 

— ^Acceptance of benefit 

Conscious, choice, must be S 35 N 21 
Duty to elect, knowledge of S 35 N 21 


Election (contif.) 

Knowledge of circumstances influencing 
judgment in making election S 3$ N 21 
Status quo, impossibility of restoring 

S 35 N 23 

Waiver of inquiry — Effect of S 35 N 21 
When operates as election S 35 N 21 


— Applicability of doctrine 

S 35 N 2 

Essentials 

S 35 N 2 

Interest in property 

S 35 N 2 

Personal estate 

S 35 N2 

Persons, claiming property 

in any cha- 

racter 

S 35 N 2 

Property of all kinds 

S 35 N 2 

Property of all kinds 

S 35 N 2 

Real estate 

S 35 N 2 

Transfer of propert'y, to 

S 35 N 2 

Will, to 

S 35 N 2 

— Belief of transferor as to ownership 

S 35 N 17 

— Benefit on owner 

S 35 N 8 


Condition coupled with S 35 N 8 

Conferring benefit — Illustrative cases 

S 35 N 8 

Forfeiture of, on dissent from transfer 

S 35 N 11 

English law S 35 N 11 

Particular benefit in lieu of transfer — • 


S 35 N 20 
S 35 N 8 


Effect 

Part of benefit, failing 
Restraint on anticipation, coupled with 

S 35 N 25 

-Cancellation of document on dissent by 
owner S 35 N 16 

Compensation to disappointed donee 

S 35 N 12 

Date, material for ascertainment of 

S 35 N 12 

Extent of S 35 N 12 

Remedy against transferor or his repre- 
sentatives S 35 N 12 

-Co-owners, election by one S 35 N 14 

•Crown grants, applicability of doctrine to 

S 35 N 5 

•Disability transferor's S 35 N 26 

-Disappointed donee 

Remedy of, not against owner S 35 N 12 
Right of, to compensation S 35 N 12 
-Dissent by donee of benefit — Effect of 

S35 N 11 

-Distinct capacities, person taking under, by 

S 35 N 19 

-Doctrine of S 35 N 19 

-Doctrine of S 35 N 2 

English law — Doctrine of compensation 

S 35 N 19 
— S 35 N 11 

Principles S 35 N 2; S 127 N 2 

Rule of conscience S 35 N 2 

-Duty to elect, knowledge of, if necessary 

S 35 N 21 

-Enjoyment of benefit for two years — Pre- 
sumption from S 35 N 22 

-Forfeiture of benefit conferred S 35 N H 

English law S 35 N 11 

-Hindu law, doctrine if inconsistent with 
rule of S 35 N 3 


Remark$ in foot'tiotesitmiflify principles in the Commentary &statutfi the special feature of the case 
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Election — Benefit on owner (contd':) 

— Illegality, rule cannot be applied to cure 

S 35 N 15 

— Impossibility of restoring status quo — Ef. 

feci S 35 N 23 

— Independent transaction, transfer and con- 
ferring of benefit S 35 N 9 

— Indirecll'/, benefit received, election if ne- 
cessary S 35 N 18 

— Intention of transferor S 35 N 7 

Clear and manifest, must be S 35 N 7 
Contrary intention, expression of, rule 
subject to S 35 N 13 

Nature of S 35 N 7 

Proof of S 35 N 7 

— ^Invalid, professed transfer — Effect S 35 N 15 
—Lunatic, by S 35 N 25 

— Married woman, by S 35 N 25 

—Minor, by S 35 N 25 

— Muhammadan law, doctrine if inconsistent 
with rule of S 35 N 4 

— Owner of properly transferred 

Acquisition of interest after time of elec- 
tion S 35 N 10 

Creditors of, applicability of rule to 

S 35 N 10 

Disappointed donee, remedy of, against 

S 35 N 12 

Immediate interest, if necessary 

S 35 N 10 

Meaning of S 35 N 10 

Time of election, person must be, at 

^ S 35 N 10 

— Particular benefit in lieu of transfer — Effect 

S 35 N 20 

— Persons bound by S 35 N 25 

— Power of appointment under S 35 N 27 

—Presumption of S 35 N 22 

. Rebuttable S 35 N 22 

Two years’ enjoyment of benefit, from 

S 35 N 22 

— Property must be belonging to another 

S 35 N 6 

— Ratification, is not S 35 N 28 

— Representatives, bound by S 35 N 14 

—Same transaction 

Benefit conferring of and transfer must bo 
part of S 35 N 9 

Separate instruments S 35 N 9 

— Surrender, by Hindu widow, applicability of 
doctrine S 35 N 7 

—Time limit for S 35 N 24 

English law, different S 35 N 24 

— Transfer, transferor must profess to 

S 35 N 7 

— ^Transferor having right to transfer — Effect 

S 35 N 6 

— ^When necessary 
— Will — Applicability of doctrine 

Endowment 

— Religious and charitable — Gift to, writing 


S 19 N 9 


S 35 
S 35 N 2 


—English mortgage 
—Absolute transfer 
Nature of 
—Defined 

— English law and practice 


S9N9 
S 9 N 9 
S 5$ N 38 
S 58 N 38 
S 58 
S 58 N 38 


Endowment (contd.) ' 

—Essentials of S 58 N 3^. 

— MofussU in S 58 N 33 

—Parties to S 58 N 38 

—Personal liability, mortgagor’? S 53 N Sff 
Certain date, of pavment must be 

„ . ■ S58N38 

—Possession of properly S 58 N 38 

Mortgagor retaining S 58 N 38' 

— Power to sell without intervention of Court 

r> SSi9 

— Reconveyance, proviso for S 58 N 38 

— Remedy of mortgage S 67 N 16- 

Enjoyment, postponement of 

— Limits to 
— Provision for 

Unborn person, transfer for the benefit of 

S20;S20N4 
Validity of S 19 N 9 

— Vesting of interest S 19; S 19 N 9 

See also Vested interest 

—Vesting of interest — Unborn person trans- 
fer for benefit of S 20; S 20 N 4 

Equitable mortgage 

See Mortgage by deposit of title deeds 
Equity of redemption 

— Acquisition of by mortgagee S 60 N 22 to* 

25; S 73 N 6; S 101 N 4, 5 
Court sale at S 60 N 23- 

Intention to keep alive charge S 101 N 1,2‘ 
Merger, none against subsequent incum- 
brances S 101 

Portion of S 60 N 23; S 82 N 18; 

S 101 N 5 

Purchase by mortgagee S 60 N 22 to 25; 

S 82 N 18; S 101 N 4, 5 
Sale for arrears of revenue, at 

S 60 N 23; S 73 N & 

— Adverse possession of S 60 N 53 

Title perfected by dale of bearing, right 
to redeem S 91 N 34 

— Court sale — ^Mortgagee purchaser S 60 N 23 
Voidable, sale when S 60 N 23 

— Immovable property, equity of redemption- 
whether S 3 N 2 

— Intangible thing, whether S 54 N 19' 

— Meaning of S 60 N 1 

— ^Mortgage of S 58 N 9' 

— Mortgagee acquiring part of S 60 N 23; 

S 82 N 18; S 101 N 5 
Abatement proportionate of debt 

S 82 N IS' 

Contribution to mortgage-debt, effect on 

S 82 N 18: 

— Mortgagor parting with, redemption by 

S91 N? 

—Origin and development of S 60 N 1 

— Prior mortgagee, purchase by: See Prior 
mortgagee 

— Purchase by mortgagee 

Invalid— Effect of S 101 N 4 

Portion, purchase of S 101 N 5^ 

Revenue arrears, sale for S 60 N 23; 

S73 N6- 

Right to redeem, when extinguiahed 

S 60 N 22 to 25- 


Any case in the **Table of Casetf* trill show where to get the ehrire ctaeiaw on the point. 
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£quitx of redemption (contd.) 

—Purchaser of 

Pending suit on mortgage S 52 N 18 
Redemption right of S 91 N 8 

Subrogation right of S 92 N 10, 13 
—Sale of S 54 N 19 

Advance by mortgagee, after S 79 N 10 
—Transfer of — Wrongful act, if S 68 N 4 
— Unknown to ancient law in India S 60 N 1 
JElscheat 

— Crown right of S 105 N 6 

— Lease, in case of S 105 N 6 

— ^Transfer by operation of law in S 2 N 7 
— ^^en takes place S 105 N 6 

Estoppel 

—Acquiescence, phase of S 51 N 22 

— Attestation, estoppel by S 59 N 9 

— Deed, estoppel by S 43 N 2 

— Distinction between Evidence Act, S. 115 
and S. 41, T. P. Act S 41 N 2 

— Expectation, doctrine of S 21 N 22 

— Feeding by estoppel: See Feeding by estop- 
pel 

^Lessee’s S 105 N 79, 85; S 111 N 17 

— Lessor not to deny grant S 105 N 20 
— Mortgagor, not to deny title S 65 N 4 

— Permanent tenancy, lessor’s estoppel against 
denying S 105 N 55 

— Priority forfeited by S 48 N 16; S 78 N 1, 

10 

— Real owner, of S 41 N 2 

— Statute, against S 6 N 3, 7 

— ^Title whether passes by S 54 N 1 

Exchange 

— Buyer’s charge in S 120 N 3 

— Compensation for deprivation of thing ex- 
changed S 119; S 119 N 5 

Amount of S 119 N 5 

Suit for — Limitation S 119 N 9 

— Condition as to title implied, In S 119 N 2 

Contrary intention S 119 N 8 

-—Defect in title 

Deprivation of thing exchanged, for S 119 
Inoperative, exchange if rendered ipso 
facto S 119 N 4 

— ^Defined S 118 

— ^Deprivation of thing exchanged 

Comnlete and permanent, if to be 

S119N3 

Party deprived, rights of S 119; S 119 N 5 
Title paramount by S 119 N 3 

— Family arrangement whether S 118 N 4 

— Intangible things of S 118 N 7 

— Mode of effecting S 118; S 118 N 9 

Goods, of S 118 N 9 

Immovable property, of S 118 N 9 

Single instrument, by S 118 N 9 

-Money, of S 121; S 121 N 1, 2 

S 121; 
S 121 N 1 
S 118 N 1 
S 118 N 6 


Warranty as to genuineness 

—Moveable property, of 
— Mutual sale deed^ by 

— Mutual transfer of ownership 
Instances of 
Necessary 

—Partition whether 


S 118 N 4 
S 118 N 4 
S 118 N S 


Exchange (contJ.) 

— Possession, failure to get — Remedy for 

S 119 N 6 

— Pre-emption, right of, on S 118 N 3; 

S 120 N 2 

— Punjab, principles applied to S 119 N 2 
— Remedy of parties to S 117 N 10 

Completion on S 118 N 10 

Specific performance of contract of 

S 118 N 10; S 119 N 6 
— Return of thing exchanged 

Against whom can be claimed S 119; 

S 119 N 1, 5, 10 
Option to claim S 119; S 119 N 5 

Partial deprivation on S 119 N 5 

Suit for — Limitation S 119 N 9 

Void exchange, in case of S 119 N 7 
— Retrospective operation of S. 119 

S 119 N 10 

— Rights and liabilities of parties to S 120; 

S 120 N 1 

— Sale, distinguished from S 118 N 2 

— Seller’s charge in S 120 N 3 

— Thing, of S 118 N 7 

— Transfer partly for money, whether 

S118N3 

— Void, return of property in case of 

S 119 N 7 

-Warranty as to title implied in S 119 N 2 
Contrary intention S 119 N 8 

— Writing, necessity of S 9 N 5, 6 

Execution sale 
— Auction-purchaser 

Charge whether binds S 100 N 24 

Creditor of judgment-debtor if S 53 N 10 
Improvements by S 51 N 6; S 63A N 2 
Marshalling right of S 56 N 7 

whether S 53 N 32 

Transferee, whether, within meaning of 

S 40; S 40 N 20 
Transferee within meaning of S. 43, whe- 
ther S 43 N 12, 13 

— Equity of redemption of 

Mortgagee purchaser — Effect of: 

S 60 N 23 to 25 
Voidable, sale when S 60 N 23 

—Legal incidents of property if pass at 

S8N3 

— Marshalling, doctrine of, applicability 

S56N7 

— Mortgage-debt, of — What passes at 

S 8 N 17 

—Reversal or variation of decree — Effect on 

S 52 N 42 

— Sale certificate, instrument of transfer if 

S8N8 

— Sale subject to a change O 34 R 12 N 5 
—Section 41, T. P. Act, principle, applicabi- 
lity of S 41 N 3 

— Transfer, execution sale whether S 5 N 3 
—What passes at S 8 N 3 

Money decree in S 58 N 43 

Mortgage decree in S 48 N 43 

Executor 

— Mortgage, by S 58 N 25 

— ^Transfer by — Subject to maintenance 

S 39 N 4 


**Table of Cases** indicates first reference in foot-notes and reference to Official Reports. 
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Expectation, doctrine of S 51 N 22 

—Estoppel, based on S 51 N 22 

Family arrangement 

— Assumption of antecedent title S 5 N 4 
— Basis of S 9 N 11 

— Dispute, existence of, if necessary S 5 N 4 
—Exchange, not S 118 N 4 

—Meaning of S 5 N 4; S 9 N 11 

— Part performance, applicability of 

„ S 53 A N 6 

—Restraint on alienation in S 10 N 3 

— Restraint on enjoyment in S 11 N 6 

—Reversioner’s interest, as to S 6 N 4 

— Substance of transaction, to be looked to 

'T r r , . S5N4 

Jransfer of property, family arrangement if 

S5N4;S9N11 
— Writing, if necesary S 9 N 11 

Feeding the estoppel S 43 N 2 

—Doctrine of— S. 43 if based on S 6 N 7 
— Spes successionis. transfer of, applicability 
of, doctrine to S 6 N 3 

Fire insurance 

—Fire policy, assignment of S 130 N 23; 

r-f* r- ^ S135N2.3 

— Gilt of insured property S 49 N 3 

““Transfer of property for consideration— In* 

surable interest, transfer of S 49 N 2 

Insurance money, transferee if can claim 

p . .. S 49 N 4. 6 

Reinstating the property, transferee’s right 

Ti - u r , S49N4. 6 

Right of transferee S 49; S 49 N 2, 5 

English law S 49 N 1 

—Transfer of property for consideration— Suh* 

sequent insurance S 49 N 2 

Fixtures 

—Attached to the earth 

Meaning of S 3; S 3 N 6 

Thing if part of land S 3 N 6 

— En^ish law S 3 N 6; S 8 N 16 

— Imbedded in the earth 

Things attached to, when immovable pro* 
perry S 3 N 10 

Things if immovable property S 3 N 9 
—Lessee’s right to remove S 108 cl (h); 

„ S 108 cl (h) N2to8 

Machinery brought for business, transfer of 
house, whether passes on S 8 N 16 

— Mortgagee of land, pass to S 8 N 8 
—Pass on transfer of bouse S 8 N 16 
— Permanently fastened to anything attached 
to the earth — Thing, if immovable property 

S3N7 

Floating charge: S^e Charge. 

Floating security: See Charge — Floating 
charge. 

Foreclosure or Sale for Foreclosure 
— Anomalous mortgagee, right of 

^ S 98 N 1, 5. 6 

— Benamidar, suit by S 67 N 22 

— Decree for money in a suit for sale 

O 34 R 4 N 4 

— Deposit of mortgage money after 

Invalid — Effect of S 67 N 9 

Mortgagee’s right to sue or: S 67 N 9; 

S 83 N 12 


Foreclosure or Sale for Foreclosure 
(contd.) 

—Due, after mortgage-money has become 

c I S 67 N 5 

oee also iuortgage-money 

Final decree — Redemption right extinguish^ 

1 j r , S 60 N 26 

— binal decree for foreclosure 0 34 R 3 & 

* . N 6, 7 

Appeal O 34 R 3 N 13 

Appeal from preliminary decree, effc^of 

A V , . 0 34R3NS 

Application by puisne mortgage 

^ O 34 R 2 N 15 

Effect of O 34 R 3 N 9 

Ex parte decree O 34 R 3 N 7 

Execution of O 34 R 3 N 12 

Right to redeem before passing of 

^ 0 34R3N3 

— rinal decree for sale O 34 R 5 

Appeal O 34 R 5 N 24 

Application for, necessity of 

. . O 34 R 5 N 10 

Award, decree on 0 34 R 5 N 5- 

Confirmation of sale, mortgagor’s rights- 
before O 34 R 5 N 13 

Consent decree O 34 D 5 N 3 

Cosu 0 34 R 5 N 26 

Court to which application to be made 

0 34R5N9‘ 

Direction for sale of mortgaged property 

0 34 R 5 N 17 

Dismissal of application 0 34 R 5 N 16 
Execution of 0 34 R 5 N 20 

Eonn of O 34 R 5 N 7. 

Injunction restraining mortgagor from 
receiving income O 34 R 5 N 22 
Joint decree-holders 0 34 R 5 N 30 
Limitation for application O 34 R 5N12 
More than one O 34 R 5 N 6 

Nature of proceedings 0 34 R S N 29* 
Notice to judgment-debtor O 34 R 5 N 11 
Power to go behind preliminary decree 

034R5N3 

Power to take note of subsequent events 

O 34 R 5 N » 

Transfer of, registration O 34 R 5 N 21 
When can be passed 0 34 R 5 N 3, 4 
— Final decree in a suit for sale, when the 
defendant makes payment O 34 R 5 and 
■ r f • V N 14, 13 

Pa)Tnenl into Court 0 34 R 5 N 14 
Return of documents O M R 5 N 13 
— Final decree in foreclosure suit, when 
amount is paid O 34 R 3 and N- 10 

— Foreclosure 

-Effect of r S 67rN 10 

Meaning of / ' • ' S 6T 

Persons entitled to ’ 0 34 R N 4 

Restricted to anomalous mortgage and 
mortgage by conditional sale S 67 N 12 
Trustee or legal representative, mortgagor 
being of mortgagee, effect S 67 

— ^Instalments, on failure of S 67 N 7 

— Interest, failure to pay on S 67 N 5 

— Kanom mortgagee, right of S 98 N 7 
— Limited interest in property, mortgagee of^ 
by S 67 N 22a 


The special features of this work are indicated in the Preface. 
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mortgagor’s ! 
S 67 N 27 
S 67 N 28 
Defendants, 

S 67 N 2? 


Foreclosure or Sale — Final decree for sale 
(coretil*) 

— Money decree on mortgage, mortgagee ob- 
taining — Effect of S 67 N 31 

— Mortgage-money paid — Effect S 67 N 9 

— Mortgagee claiming under S. 68, if can sue 
for sale S 68 N 17 

— Mortgagee’s right to S 67 

Contract to the contrary S 67 N 4 

— Moveables, foreclosure of S 58 N 11 
— ^Partial S 67: S 67 N 27; 

^ 0 34 R 3 N 8 

Multiplicity of suits, rule against 

S 67 N 27 

Severance of interests uith 
consent 

Sole mortgagee, right of 
Suit by one co-mortgagee— 
others joined as 
Whole amount, if must be for S 67 N 27 
—Parties to suit for; See Mortgage suit 
— Portion of property, sole mortgagee’s right 
to S 67 N 28 

— ^Preliminary decree for foreclosure: 

O 34 R 2 and N 3 

Accounts, how to be taken 

O 34 R 2 N 6 to 14 

Mortgagee in possession O 34 R 2 N 13 
Sub-mortgagee, suit by or against: 

O 34 R 2 N 14 

Amount to be paid by mortgagor 

O 34 R 2 N 7 to 12; R 3 N 6 
Costs of suit O 34 R 2 N 1 1 

Extension of time for payment 

O 34 R 2 N 18 

Form of O 34 R 2 N 5 

Instalment decree O 34 R 2 O 5 

Interest subsequent to date fixed for pay- 
ment 0 W R 2 N 9 

Foreclosure or sale — Preliminary decree 

Other costs, charges and expenses 

0 34 R 2 N 12 

Payment into Court 0 34 R 2 N 16 

Puisne mortgagee impleaded, form of 
decree O 34 R 2 15 

Time for payment O 34 R 2 N 17 

— Preliminary decree for sale 0 34 R 4 
Appeal O 34 R 4 N 16 

Award, decree on 0 34 R 4 N 14 

Consent decree O 34 R 4 N 15 

Costs 0 34 R 4 N 12 

Deposit by mortgagor, limitation for 

O 34 R 5 N 12 

Extension of time for payment 

034R4N8;R5N18 

Foreclosure suit, decree in 

O 34 R 4 and N 9 

Form of O 34 R 4 N 5, 6 

Order in which properties to be sold 

O 34 R 4 N 10 

Persons entitled to O 34 R 4 N 3 

Power to adjust equities ^ ^ 

O 34 R 4 N 7, 10 

Suit by prior mortgagee O 34 R 4 N6 
—Prior and puisne mortgagees, remedies ag- 
ainst each other S 67 N 19 

Right to redeem and right to foreclosure, 

co-extensive S 60 N 5 


Foreclosure or Sale — Preliminary decree 
for Foreclosure (contd.) 

—Simple mortgage usufructuary, right ot 

mortgagee a7 N 21 

— Sub-mortgagee, right of ;> o/ iv zi 

See also Sub-mortgagee , 

—Succession certificate, neceswty oL 

suit for sale O N 24 

— Takkavi loan, suit to recover S 6/ w 

—Trustee or legal representative mortgagor, 
of mortgagee’s interest . ^ j q 

—Usufructuary mortgagee claiming under 5- 

68-Right of S 68 N 17 

Forfeiture c lo. 

—Attempt or endeavour to transfer, on ^5 

Condition or limitation as to 

Inoperative when no transit oi pr<^ 

perty S 12 IN ^ 

Transfer by operation of law if a^eaed 

EnglSh law S 12 N 2 

Absolute interests, forfeiture N 2 

-Clause of-Construclion of S 12 N 11 
—Crown to, mortgagors interest o* S 91 N IV 

— Earnest-money, of ^ 

Se<5 also Earnest-money ^ . 

-Fraudulently incurred-Mortgagee s 

—Insolvency, forfeiture on S 12; S 12 N 1 
Annulment of insolvency, N 12 

Bequest of, on insolvency of N 3 

Condition or limitation as to 

Inoperative when no transfer pro^ 

Partnership deed, in ® ^ j 

Transfer by operation of law, ri an^aed 

Engltl , I 12 N 2 

Life-estate, forfeiture of ^ iii^N 11 

-Law abhors S 111 N U 

—Lease of; 5ce Forfeiture of lease 

Forfeiture of Icaio . 

—Acceptance of subsequent g 2 

— Agricultural lease S 114 N 1; S 117 N 2 

—Alienation, breach of condemn 

SION 13; S12N9; S111N13 

Relief against S 114 N lU ^ * 

English law S U4A N 1 

— Attempt or endeavour to transfer on 

Benefit of lessor, condition must^ be ^for 

Condition or Umilation as to 2^N^9 

Validity of c 19 N 8 

Transfer by operation of law 

Insolvency on petition of lessee S 12 INS 

Voluntary procuring of— LHect^ 12 N 8 
—Breach of an express condition o" ^ . 

SION 13; Sill; SHIN 13 

Alienation, condition against 13 

Breach— What constitutes S 111 N 13 


In the footnotes to the Commentary* indicates either a leading case or a case giving fuller reasons. 
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Forfeiiure of lease (confd.) 

Condition 
Express, to be 
Valid, must be 
English law 


Lessor, breach-by 
Non-pa-yment of rent 
Notice to remedy breach 


S 111 N 13 
S 111 N 13 
S 111 N 13; 
S 114A N 1 
S 111 N 13 
S 111 N 13 
S 114A; 

Content of S n4A: S IMA^ N 3 
Determination of lease, notice to be 
given after S H4A N 2 

Ejectment suit, before S 114A* 

OK,* * r S 114A N 2 

Object of c 114 A M Q 

Reasonable time to remedy breach 

Re-entry provision for, necessfr^^^^ ^ ^ 

Rpli-pf S 10 N 13; S 12 N 9; S 111 N 13 
Relief against S 114 N 11 ; S 114A; 

English law Vn 4 A^N ? 

Construction of covenants entailing 

Courts, lean against s 112 N^I 

-Covenant against alienation, breach of. Pn 

T. . , . S 10 N 17 

—Denial of title, by S 111; S 111 N 14 

Alienation of lease, interest S 111 N 14 
Assignment of lease, denial after 

Disclaimer, what constitutes S 111^ N 14 

eS* of denTa! | }}} ^ 

Ei'glUh'^Vaw"' I 

Execution of kabuliat, denial of 
Extent of interest of landlord,^ dVnia7 if 

^int lessees, by one llV N 14 

Non-payment of rent S HI 

Notice before ejectment suit S 114A N 1 
Notice to quit, whether dispensed with 

Putting landlord to proof of hfe^tfui^ 

Renunciation of tenancy S lll^i? 14 
Requiring information, lessee S 111 N 14 
getting up title of cosharcr S 111 N 14 
isuit to which lessor is not a party, de 
in S 111 N 14 

Detemination of Icaso by S 111 * 

Conditions for ® ^ S Hl^N 11 

Re-entry, provision for. necessary 

S 10 N 13; S 111 N 11 
—Distress for subsequent rent — Effect of 

S112;S112N3 

—Ejectment suit on 

Denial of title prior to, necessax*/ 

o , T.. SHIN 14 

oee also Ejectment suit on 

-Fraud, procured by, under-lease, effect on 

S 115; S 115 N 3 


Forfeiture of lease (contd.) 

—Insolvency on S 12 ; S 12 N 8 , 11 ; Sill; 

Notice before ejectment suit S iWa^N 1 
Kanoffli waste by kanomdar S 111 N 11 

—Knowledge to lessor of forfeiture- 

-Non-payment of ren, by S“ 2 =S 112 NS 

Denial of title, non-payment whether 

amounts to S 111 N 14 

Relief against g jj- 

—Notice of intention to determine lease 

S106N21; Sill Nil, 16 
Agricultwal lease, in case of S 117 N 2 
— ^conditional notice S 111 N 16 

—Period for S 111 N 16 

service of notice S 111 N 16 

Notice to lessee— Remedy the breach, no- 

tice to S 114A; S 114A N 1, 2, 3 
— Uption to detarmine on S 111 N 16 

, S 111 N 11 

— rermanent lease S 111 N 12 

-Re-entry, right of S 10 N 13* 

R . S 111 N 18 

— Relief against 

Agricultural lease in case of S 114 N 1 
Alienation, breach of condition against in 
case of S 114 N 11 ; S 114A 

oreach of an express condition in case of 

... , ^ S 114 Nil 

Agricultural lease S 114 N 1; 

At S 117 N 2 

Appeal, payment or tender of rent in 

A - r , S 114 N 5 

Assignee of lessor, ejectment suit by 

r r S114N3 

Conditions for S 114 

Court, power to grant S 114 

Decree creating relationship of leaisor 

and lessee, in case of S 114 N 9 

Decree granting relief, construction of 

^ S 114 N 12 

Discretionary S 114 N 7 

Exercise of discretion, interference 
with S 114 N 7 

Effect of S 114 

'Granted generally S 114 N 7 

Hearing of suit, payment or tender at 

S 114 N 5 

Order of ejectment, after S 114 N 5 
-Payment or tender S 114 N 4a 

Period of grace provided for, in case of 

S 114 N 8 

Principle S 114 N 1 

Applied before T. P. Act S 114 N 2 
Refused, when may be S 114 N 7 
Rent, to be paid 

Amount to be paid S 114 N 4, 6 
Appeal, payment in S 114 N 5 

Hearing of suit, at S 114 N 5 

Time barred, rent, if must be paid 

S 114 N 6 

Transferees of lessee^ if can claim 

S 114 N 4 

Under-lease, effect on S 115; S 115 Nl, 3 
-Service tenures, forfeiture of S 111 N 22 


the foot-notes to the Commentaryf indicates a case which is most appropriate for the proposition 
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Forfeiture of lease — (^contd.) 

— Transfer by operation of law, forfeiture 
clause if operates on S 12 N 8 

-Under-lease, efiFecl on S 115; S 115 S 3 
Fraud, forfeiture procured by S 115; 

S 115 N 3 

Relief against forfeiture, effect of S 115; 

S 115 N 3 

—Waiver of S 112; S 112 N 1 

Acceptance of subsequent rent by S 112; 

S 112 N 2 

Forfeiture of Lease Waive of 

Protest, acceptance under S 112 N 2 

Sub-lessee, rent paid by S 112 N 2 

Act showing intention to treat lease as 
subsisting by S 112; S 112 N 4 

Instances of S 112 N 4 

Positive, must be S 112 N 4 

Demand for subsequent rent by 

S 112 N 4 

Effect of S 112 N 1, 6 

Ejectment suit, after S 112 N 7 

Express S 112 N 4 

Irrevocable S 112 N 6 

Knowledge of forfeiture to lessor, neces- 
sary S 112; S 112 N 5 

Prior rent 

Acceptance of S 112 N 2 

Distress for S 112 N 3 

Suit for subsequent rent, by S 112 N 4 


— Who can enforce 

Transferee from lessor 


S 111 N 19 
S 109 N 4; 
S III N 19 


Fraud 

—Actual 

Defined S 34 N 3 

Varities of S 34 N 3 

— Actual and constructive S 34 N 3 

— Agent, fraud of, notice to principal S 3 N 47 

— Constructive 

Defined S 34 N 3 

Misrepresentation amounting to S 78 N 3 
— Defined S 6 N 32 

— i-Fraudulent transfer: See Fraudulent Trans- 
fer 

— Ground, for relief against condition 

S 34 N 3 

— Mortgagee, of S 73 N 6 

— Mortgagee prior, of S 78 N 2 

— Particulars of • S 78 N 2 

—Parties to, position of 

Fraud carried out S 53 N 9 

Fraud not carried out S 53 N 9 

— Priority lost by S 78; S 78 N 1, 2 

—Proof of S 34 N 3 

Onus S 34 N 3 

Strict proof, necessary S 34 N 3 

'Fraudulent transfer S 6 N 32; S 53 

— All properties of transferor, transfer of 

S 53 N 6 

— Avoidance of 

Contract Act, $. 65, application of, on 

S 53 N 8 

Defence, by way of S 53 N 14 

Judgment of lien, creditor if must have 
obtained S 53 N 12 

Mode of S 53 N 13. 14 

Partial S 53 N 15 


Fraudulent transfer (^contd*') 
Parties to transfer, by 
Persons entitled to 
Creditor of transferor 
Receiver in insolvency, by 
Subsequent creditor, by 
Suit for 

Avoidance, if must be, by 
Representative, must be 
— Barred debt, transfer for 
— Benami transactions, if 
—Consideration, transfer for 


S 53 N 8, 9 
S 53 N 9 
S 53 N 10a 
S 53 N 29 
S 53 N 11 
S 53 N 23 
S 53 N 13 

S 53 N 6, 17 
S 53 N 5, 7 
S 53 N 17 


Dower, transfer for, whether S 53 N 18 
— Creditor 

Judgment or lien on debt, if must have 
obtained S 53 N 12 

Meaning of S 53 N 10 

Transferor of, only entitled to impeach 

S 53 N 10a 

— Decree, transfer of S 53 N 3 

— Defeat or delay creditors, transfer to: 

S 53; S 53 N 2 

— Defence of, representative capacity, if must 
be in S 53 N 26 

— Dower, transfer for S 53 N 18 

— English law as to S 53 N 1 

— General principles S 53 N 1 

— Good faith, transferee in S 53 N 19 

Fact, question of, good faith S 53 N 22 

— Gratuitous or voluntary transfer 

Bona fide, valid S 53 N 6 

Defined S 53 N 6 

Fraudulent, presumption as to S 53 N 6 
— flindti law, as to S 53 N 4 

— Immovable property — S. 53 restricted to 

S 53 N 3 

— Inadequate consideration, transfer for 

S 53 N 6 

Mortgage, for S 53 N 6 

— Indebtedness of transferor S 53 N 6 

— Insolvency, avoidance in S 53 N 30 

—Insolvency, avoidance in S 53 N 30 

— Intent to defeat or delay creditors S 53 N 6 
Fact, question of S 53 N 22 

Indications of S 53 N 6 

Possession with transferor S 53 N 6 

Value of property transferred S 53 N 6 

Presumption as to S 53 N 6 

Test, to determine S S3 N 6 

— Mahomedan law, rule of, as to S 53 N 4 
— Motive, immaterial S 53 N 6 

— Moveable properly, transfer of S 53 N 3 

—Onus of proof, as to S 53 N 34 

— Parties to, avoidance by S 53 N 8 

— Partition, when S 53 N 5 

—Plea of S 53 N 33 

— Possession with transferor S 53 N 6 

— Presumption as to S 53 N 6 

— Relations, transfer to S 53 N 6 

— Relinquishment of rights, when S 53 N 5 
— Reserving benefit to transferor, or transfer 
whether fraudulent S 53 N 6 

— S 53, T. P. Act and S 23 of Contract Act. 

S 53 N 2a 

— S. S3 and S. 128, distinction between 

S 128 N 2 

— Sham transaction, if S 53 N 5 


Reference to Official Reports are invariably given in all cases found in th^ Official Reports. 
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Fraudulent transfer — Ccontd,) 

—Subsequent creditor, avoidance by S 53 Nil 
—Subsequent transferee, transfer in fraud of 

. . , S53;S53N2, 31 

Auction-purchaser, whether subsequent 


transferee 
— Suit to avoid 

Cancellation of document 


S 53 N 32 


Declaration, bare, suit for 
Frame of 

Insolvency Court, leave of 
Judgment-creditor, by 
Land, suit for, if 
Leave of Court 
Limitation 

Representative, must be 
—Surrender, when a ^ 

— fransfer by operation of law, if S 53 N 5 
— Transfer for consideration without reserva- 
tion of benefit, if S 53 N 6 

— Transferee from transferee S 53 N 21 
—Transferee in good faith and for considera 


suit for 

S 53 N 23 
S 53 N23 
S 53 N 23 
S 53 N 28 
S 53 N 24 
S 53 N 27 
S 53 N 25 
S 53 N 35 
S 53 N 24 
S 53 N 5 


tion, protected 
—Transfer, what amounts to 
Benami transaction 
Deed of appointment 
Mutation, acquiescence in 
Partition 

Relinquishment of rights 
Sham transaction 


Fraudulent transfer — 

amounts to 
Surrender 
Wakf 

—Valid, parties to, between 
— Void, ipso facto, whether 
—Voidable 
—Wakf, when 


S 53 N 16 
S 53 N 5 
S 53 N 5 
S 53 N 5 
S 53 N 5 
S 53 N 5 
S 53 N 5 
S 53 N 5 


Transfer, what 

S 53 N 5 
S 53 N 5 
S 53 N 8 
S S3 N8 
S 53 N 8 
S 53 N 5 


Future advances, mortgage to secure 

Ar . S 79 N 3 

— Maximum, expressed S 79 N 5 

Es^ntial S 79 N 5 

— Priority over subsequent mortgage: S 79; 

S 79 N 2 

Advances before subsequent mortgage: 

_ S 79 N 6 

Exceeding maximum, advance, of 

S 79 N 7 

Notice, subsequent mortgagee must have 

. ^ S 79 N 8 

Subsequent advances — Meaning of 

c 1 ^ . S 79 N 6 

—Sale of equity of redemption, advance after 

^ S 79 N 10 

Future property 

—Charge on S 100 N4 

Operates as an agreement to charge 

S 100 N 4 

Contract to transfer S 43 N 2 

— Crops future, mortgage of S 3 N 4; 

S5N7 

—Gift of S 124; S 124 N 1, 2 

—Mortgage of S 3 N 4; S 5 N 7; 

S 58 N 10 

—Pledge of S 58 N 10 

— Property, future no property at all S5N5 
— Transfer of 


I Future Property (^contd,) 

Contract to transfer, treated as, S5N7* 

r -. 1,1 . S43N2; Sl24Ni 

c^quitable interest, if creates S 43 N2 

Equity -treats that as done which ought 

to be done, application of the maximum 

c u , S43N2 

subsequent transferee for value without 

notice S 43 N 2 

Gift 

—Acceptance of S 122. ISPZ, 8 

Death of donee before S 122 

Death of donor before S 122 N 8 

Donee by S 122 N 7 

Express S 122 N 7 

Hindu law S 122 N 20 

Idol, gift to S 5 N 3 

On behalf of donee S 122 N 7 

Onerous gift of: S 122 N 7; S 127; 

c. . ^ S127Nlto5 

bee also Onerous gift 
Presumption of S 122 N 7 

When to be made S 122 

—Actionable claim of S 122 N 6; 

, S 123 N 14 

—Agreement to give S 122 N 2a 

—Attestation S 123; S 123 N 8 

— Cantonment area, gift made in 

.. . S 123 N 11 

— Chapter relating to— If part of Contract Act 

S4N3 

— Charitable purpose, gift for S 18 N 3 

—Competency to give S 122 N 3 

Alien S 122 N 3 

Corporation S 122 N 3 

— Competency to receive S 122 N 4 

— Complete 

Irrevocable S 126 N 16 

When S 123 N 6 

—Conditional S 122 N 1; S 126 N 2 

Condition and covenant as to cessation of 
interest, distinguished S 31 N 3 

Onerous gift, distinguished from 

SI27N3 

Restraining alienation, condition subject 
to . S 10 N 14 

Subsequent imposition of condition 

S122N1 

Transferee without notice, if hound by 
condition , S 31 N 3 


-Contract, gift not 


1 


— Consideration^ transfer for, is not S 122 N 2 
— Consideration without S 122 N 2 

Consideration — Meaning of S 122 N 2 
Motive of transfer ■«. o-sq S 122 N 2 

— Dedication for religious or charitable objtet 

, S122N5a 

—Defined S 122 

— Definite purpose ' S’'122 N 5a 

— Donatio mortis causa S 129; S 129 N 3 
Buddhist law, invalid under S 129 N 4 
Chapter relating to gifts inapplicable 

S 129; S 129 N 3 

Hindu law’ — ^Void under S 129 N 4 

Nature of S 129 N 3 

Proof of S 129 N 3 


S 4 N 3 


Topical Index and Synopsis for each Section show where exactly to look for the point required. 
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Gift (€onl<i.) 

Suicide, gift in contemplation of 

S 129 N 3 

— Donee 

Competency S 122 N 4 

Death before acceptance S 122; S 122 

N 10 

Right to redeem S 91 N 11 

Several, non-acceptance by one 

S 125; S 125 N 1 

Universal donee: See Universal donee 
— ^Existing and future property of S 124; 

S 124 N 1 

— Existing property must be S 122 N 6; 

S 124 N 1 

— Gift or sale, transaction whether 

S 122 N 16 

—Gift or trust S 122 N 15 

—Gift or will, document whether S 122 N 17 

— Hiba-bil-ewaz, whether S 54 N 4; 

S 128 N 6 

— Hindu law as to S 122 N 20 

— How made S 123 

Territories to which Act not extended 

S 123 N 15 

—Idol, to S 122 N 5a 

— Immovable property of S 123 N 5 

How made S 123;- S 123 N 1 

Registered instrument by: S 123; S 123 

N 1, 5, 6 

—Income of S 122 N 1 

— Insolvency of donor after S 128 N 5 

— Insured property, of S 49 N 3 

—Invalid — Possession under S 123 N 10 


S 126 N 16 
S 122 N 5 


— Irrevocable, when 
— Joint donees 
— Joint, several persons to 

Joint tenants, transferees, when S 45 N6 
Quantum of interest of transferees 

S 45 N 1 

Tenants-in-common, transferees when ; 

S 45 N 6 

— Muhammadan law S 123 N 4 

— Muhammadan law, rules of 

Delivery of possession S 9 N 3 

Future property, gift of S 124 N 3 

Not affected S 129; S 129 N 2, 5 

Writing, necessity of S 9 N 3 

— Mode of effecting S 123 

— Mortgage, gift of S 122 N 6 

— Moveable property, of S 122 N 6 

Delivery of property S 123 N 12 

How made S 123; S 123 N 1 

—Onerous gift: See Onerous gift 
— Pardanashin lady, by S 122 N 3 

— Part performance, applicability of 

S 53A N 7; S 123 N 9 
— Person, meaning of S 122 N 5 

— Persona designata, to S 122 N 12 

— Person with limited authority to transfer, 
by S 38 N 6 

— Possession, delivery of 

Buddhist law S 123 N 3 

Hindu law S 123 N 2 

Mahomedan law S 123 N 4 

—Public, to S 122 N 5 

—Registered after death of donor S 122 N 8 


Gift (concd.) 

— Registration of S 4 N 7; S 123: 

S 123 N 1, 5, 6 
Moveables S 4 N 7 

Operation of gift not suspended till 

S 123 N 6 

— Release by mortgagee whether S 122 N 1 
— Relinquishment by a coparcener, whether 

S 122 N 1 

— Revocation of S 42 N 1 ; S 126; 

S 126 N 1 

After acceptance S 123 N 6 

Agreement of revocation S 126 N 2 

Before registration S 123 N 6 

Coercion — On ground of S 126 N 6 

Express, must be S 126 N 15 

Fraud, on ground of ' S 126 N 7 
Grounds S 126; S 126 N 1, 5 

Hindu law S 126 N 1 

Life insurance policy, conditional assign- 
ment of S 126 N 2a 

Loss of right of S 126 N 13 

Misrepresentation, on ground of 5 126 N 8 
Mistake, on ground of S 126 N 11 

Pardanashin woman, gift by S 126 N 10 

Restraint on alienation, breach of 

S 10 N 14 

Suit for — Limitation S 126 N 12 

Subsequent transfer for consideration: 

S 42 N 1 

Transferee for value without notice— 

Rights of S 126; S 126 N 17 

Undue influence, on ground of S 126 N 9 
Who may revoke S 126 N 14 

— Services rendered, transfer for S 122 N 2 

— Signature S 123 N 7 

On behalf of donor S 123 N 7 

— Surrender by Hindu widow whether 

S 128 N 3 

—Suspension of S 126 

Registration, operation whether suspended 
till S 123 N 6 

Transferee for value without notice — 

Ri^ts of S 126 

— Trust, distinguished from S 128 N 3 

— Unauthorised person, by S 43 N 5 

—Unborn person, to — Void under Hindu law; 

S 2 N 10 

— Universal donee: See Universal donee 
— Unlawful object, for S 122 N 13 

— Unregistered instrument, admissibility of 

S 123 N 5 

—Universal gift S 128 N 2 

Surrender by Hindu widow, whether 

S 128 N 3 

— Void — Future property S 124; 

S 124 N I, 2 

Revocable on mere will of donor S 126; 

S 126 N 3 

Unlawful object, for S 122 N 13 

Vague and uncertain object S 122 N 5a 
—Voluntary S 122 N 1 

— Will of donor, revocable at S 126; S 126 N 3 
— Writing 

Endowment religious and charitable to 

S9N9 

Necessity of S 9 N 5, 6 

Muhammadan law S 9 N 3 


Remarks in foot-notes amplify principles in the Commentary & statute the special feature of th 


e case 
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Good faith 

—Defined S 41 N 22; S 50 N 2; 

AT • r S 51 N 8 

— Meaning of S 51 N 8 

—Ostensible owner, transferee from, in 
« , S 41 N 21, 22 

— Kent or profits, payment or delivery in 
T r . ^^»S50N1,2 

— fransferee in S 41 N 21, 22; S 43 N 13- 

. ^ . S 51 N 8; S 53 N 19 

Pereon with limited authority, transfer 

S 38 N 9 

Government 

—Agent, notice to S 3 N 46 

—Lease by 

Registration S 4 N 6 

Relief against forfeiture, underlessee, 
nghts of S 115 N 1 

Grant 

— Indefinite period, grant for S 8 N 7 

Period capable of ascertainment — Effect: 

AT • . S 8 N 7 

Maintenance grant: Se^ Maintenance grant 
Gratuitous transfer 

—Bona fide S 53 N 6 

—Denned S 53 N 6 

presumption as to S 53 N 6 

S 122 N 1 

Gratuitous transferee 

—Covenant running with land— Enforcement 

, S 40; S 40 N 1 

Maintenance, right of enforcement against 

S39; S39N9 

Gross negligence 

—Meaning of S 3 N 30; S 78 N 4 

— Mortgagee prior, of S 78 N 4 

All title deeds* failure to obtain 

r j . S 78 N 6 

evidence of fraud amounting to 

p -I . S 78 N 4 

failure to obtain title deeds S 78 N 5 

Laches in instituting suit S 78 N 7 

Parting with title deeds S 78 N 5 

— Pnority lost by S 78; S 78 N 1. 4 

Question of — If one of law or fact 

S 3 N 33 

—Title deeds, omission to call for and inspect 

S3N32 

Growing crops 

— Attached to the earth S 8 N 15 

—Bona fide holder under defective title, right 
of, to S 51 

—Crops future, mortgage of S 3 N 4;S5N7 
Applicability of Contract Act to S3N4 
Applicability of T. P. Act to S 3 N 4 
— Crops, future, right to, whether right to 
growing crops S 3 N 4 

— Immovable property, whether S 3 N 4; 

, , . ^ S 108 (i) N 1 

—Legal incident of property: S 8 N 15; 

, . . ^ S 108 (i) N 1 

—Lessees right to S 108 (i); S 108 (i) 

AT . r Nlio3 

—Meaning of S 3 N 4 

— Right to — Person evicted, of S 51 N 21 

— Sale in invitum, pass in S 8 N 3 


Growing grass ' > ■ 

— Attached to the earth S 8 N 15 

grass to be raised right to, whether 
interest in immovable property S 3 N 5 
—Immovable properly, growing grass, whether 

T 1 • ‘-I T S3N5 

— Legal incident of property S 8 N IS 

Sale of — Whether sale of interest in land: 

S 3 N 5 

Guardian 

— Acceptance of gift by S 122 N 7 

—Authority to transfer S7N7; S38N5 

Appointed by Court, guardian S 7 N 7 

De facto guardian S 7 N 7 

De jure guardian S 7 N 7 

— Guardian ad litem 

Appointment of, on deposit of mortgage- 
money S 83 N 16; S 84 N 10; 

^ , S103; S103N2,5to7 

1 ender of mortgage-money, for purposes 
oj S 103; S 103 N 2, 5 to 7 

—Mortgage by S 58 N 25 

Personal liability of S 68 N 11 

—Payment or tender to S 60 N 12 

—Person interested in property, guardian if 

« . S 41 N 9 

— Redemption by S 91 31 

High Court 

— Rules — Power to make S 104; S l64 Nl, 2 

Hindu female •' ''' 

— Alienation by 

Persons entitled to dispute 'S 91 N 18 

Transferee, redemption by S "18 

—Competency to transfer S. 7 N 7 

—Transfer to -oh - 

Absolute estate, passing S 8 N 6 

Presumption of conferring limited estate 

••S8N6 

— Transferee from — Interest acquired by 

S8N9 

— Widow 

Authority to transfer property 

S7N7;S91N18 
Lease by S 105 N 20 

Covenant for renewal S 111 N 3 

Death of widow if determines 

S 111 N 5 

Maintenance right of > 

Charge, whe&er '1- S 39 N 5; 

S 100 N 30 

Nature of S 100 N 30 

Mortgage by S ^ N 25 

Surrender by S 91 N 17 

Gift, surrender whether S 128 N 3 
Writing S 9 N 12 

Hindu joint family 
— Coparcener 

Authority to transfer undivided share 

S6N2a;S7N7;S44N3 
Interest of, mere poas^ility whether' 

S6N6 

Mortgage by S 58 N 21 

Relinquishment by S \22 N 1 

Transferee from 

Joint possession, right to S 44 N 6 
Liabilities, subject to S 44 N 7 


Any case in the “Table of Cases" will show where to get the entire case-law on thg point. 
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S 44 N 6 

S 130 N9 
S 130 N 9 


S 5 N 3 
S 5 N 3 


S 106 N 34 
S 60 N 12 

S 91 N 21 
S 91 N 21 


Hindu Joint family (eonfd.) 

Rights of 
— Debts due to- 
Assignment of 
Partition — Effect of 
— Father 

Authority to transfer S7N7;S38N5 
Mortgage, by S 58 N 25 

Redemption, son’s right of S 91 N 21 
— Juristic person, if 

— Living person, if 
— Manager 

Authority to transfer properly S 7 N 7; 

S 38 N 5 

Mortgage by S 58 N 25 

Redemption, right of member to 

S 91 N 22 

Mortgage suit by or against, parties 

O 34 R 1 N 12 

Notice to quit by 
Payment or tender to 
— Son 

Interest by birth 
Redemption, right of 

Hindu law 

— Accumulation of income, rule as to S 17 N 4 
— Chapter II of T.P. Act prevails over rule of 

S 2 N 10 

— Charitable purpose, illustrative cases 

S 18 N 4 

— Charities, transfer to S 18 N 4 

— Class, transfer to S 2 N 10; S 15N5 
— Condition subsequent validity of, rule as to 

S28 N 3; S 32 N 12 
— Coparcener; See Hindu joint family — Co- 
parcener 

— Defeating the provisions of transfer 

S 6 N 31 

— Donatio mortis causa, void under S 129 N 4 
— Election doctrine of, if inconsistent with 

S 35 N 3 

— Fraudulent transfer, rule of, as to S 53 N 4 
—Gift 

Delivery of possession 

Hindu law — Gift 

Revocation of gift under 
Rules as to 

— Immovable property 

Definition of — Applicability of S 3 N 2 
Instances 5 3 N 2 

— Improvements, land of another on, rule as to 

S 51 N 1, 2 

— Maintenance — Persons entitled to S 39 N 5 
— Operation of transfer, rules as to S 8 N 6 
— Partition, transferee from coparcener, right 
of S 44 N 6 

— Perpetuity — Rule against S 14 N 13 

— Prohibited transfers 

Property dedicated to charity S 6 N 2a 
Religious office S 6 N 2a 

— Residence, right of, under S 39 N 5 
— Restraint on alienation, rule as to S 10 N 1 

— Restraint on enjoyment, rule as to S 11 N 4 

—Transfer by person wi^ limited authority— 
Validity of S 38 N 2 

—Transfers prohibited by S 6 N 2a 


S 123 N 2 

S 126 N 1 
S 122 N 20 


Hindu law — Gift (contd.) 

— Unborn person — Transfer for benefit of 

S 2 N 10; S 13 N 5; S 15 N 5; 

S 28 N 3 

— Vested interest, if recognized S 19 N 3 
— Writing, necessity of, for transfer S 9 N 1 

Holding over 

— Acceptance of rent S 116; S 116 N 6 
Assent, acceptance when amounts to 

S 116 N 7 

Legal representative of lessor by S 116; 

S 116N 5 

Several lessors, acceptance by one 

S 116 N 7 

Voluntary, must be 
— Agreement to the contrary 
— Agricultural lease, in case of 


S 116 N 6 
S 116 N 11 
S 116 N 1; 
S 117 N 2 
S 116 N 1 


—Assent of lessee, not necessary 
— Assent of lessor, ^viih S 116; S 116 N 6 
Acts indicating S 116 N 6 

Clause for enhancement of rent in quit 

notice, indicating S 116 N 8 

Effect of S 116 N 1 

Suit for rent for period after determina- 
tion, if amounts to S 116 N 9 

— Qause for renewal S 105 N 39; S 116 N 10 
Lessee’s rights S 105 N 36, 39 

Specific performance of S 105 N 39 
— Continuity of possession S 116 N 2 

— Duration of renewed lease S 105 N 38; 

S 116; S 116 N 1, 12 
—Effect of S 116; S 116 N 1 

— English law S 116 N I 

— Legal representatives of lessee by 

S 116 N 4 

Determination of lease by death of lessee, 

in case of S 116 N 4 

— Meaning of S 116 N 1 

— Notice to quit in case of S 106 N 3 
— Possession after determination of lease 

S 116 N 2 

Continuity of S 116 N 2 

Several lessees, by some only S 116 N 3 
— Possession of tenant holding over without 
consent 

Adverse, whether S 116 N 13 

Wrongful S 116 N 13 

— Possession under a lease valid for a part of 

term only, effect of S 116 N 14 


-Punjab, principle applies 
-Renewed lease S 

Duration of 
Effect of 

Several lessees, holding 

Terms same on 
Repudiation of lease on 
tance of rent after 
•Several lessees, by some 
■Tenant at will, lessee if 


to S 116 N 1 
105 N 38; S 116 
S 116; S 116 N 1 
S 116 N 12 
over by some only 
S 116 N 3 
S 116 N 12 
destruction, accep- 
S 108 (c) N 6 
only S 116 N 3 
becomes S 116 Nl 

House 

— Dwelling house: See Dwelling house 
— Legal incidents of S 8; S 8 N 16 

— Meaning of S 44 N 9 

— Transfer of — Fixtures, if pass S 8 N 16 


**Table o/ Case/* indicates first reference in foot-notes and reference to Official Reports. 
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Ido! 

— Dedication to, actionable claim of 

S 130 N n 

— Dedication to, if transfer S 5 N 3 

—Gift to S 9 N 9; S 122 N 5A 

— Juristic person, idol if S 5 N 3; S 122 N 5A 
— Living person, idol if S5N3; S 122 N 5A 
— Property, capacity to hold S 5 N 3 

— Trust for maintenance of S 18 N 3 

Iladarawara mortgage 

— Incidents of S 98 N 10 

Immovable property 

— Contract for sale of: 5ee Contract for sale 
— Covenant running with land: See Covenant 
running with land 

— Definition of S3 

Exhaustice, definition if S 3 N 2 

General Clauses Act, definition in, applica- 
bility of S 3 N 1 

— Enjoyment of — Contract affecting — Enfor- 
ceability of S 40 N 1 

Right to restrain: See Right to restrain 
enjoyment 

— Growing crops — Whether immovable pro- 
perty S 3 N 4; S 108 (i) N 1 

See also Growing crops 

— Growing grass — Whether S 3 N 5 

See also Growing grass 
— Hindu law 

Applicability of definition, given in 

S 3 N 2 

Immovable property — What constitutes 

S 3 N 2 

— Imbedded in earth — ^Things attached to-— 
When S 3 N 9, 10 

^Instances S 3 N 2 

— Interest in 

Buyer’s charge, whether S 55 N 20 

Grass future, right to, whether S 3 N 5 
Growing grass, sale of — Whether sale of 
an interest in land S 3 N 5 

Lease is S 105 N 2. 3 

Seller’s charge S 55 N 12 

Whether immovable property S 3 N 2 
—Jalkar S 106 N 11 

— Machinery — When immovable property 

S 3 N 7, 10 

— Obligation imposing restriction of use of 
See (1) Restrictive covenants 

(2) Right to restrain enjoyment 
— Ostensible owner, transfer by: See Ostensi- 
ble owner, transfer by 

— Part performance, application restricted to 

S 53A N 8 

— Perpetuity rule against, applies to S 14 N 4 

— Real property — Immovable property if iden- 
tical with S 3 N 2 

— Standing timber — If immovable properfy 

S3 N3 

See also Standing timber 
— Trees, rooted in earth, whether S 3 N 8 

Implied contracts by mortgagor 

See Mortgagor 

I mpro vement s 

— Absolutely entitled, transferee's belief as to 

S15N9 


Improvements (conid.) 

—Acquiescence, S 51 if based on S 51 N 23 
— Bona fide holder under defective title, by 

S 51 

Good faith, transferee in 
Remedies of transferee with 


— Compensation for 
Cosharer, right of 
Modes of compensating 
Principles 

Representative of transferee, 

Wrongdoer, if can claim 
— Cosharer, by 

— Court sale — Purchaser by 


S 51 N 8 

regard to 
S51 


S 51 N 5 
S 51 N 18 
S M HI 

claim by; 

S 51 N 17 
S 51 N ^ 
S 51 N 5 

S 2 N 6; 

S 51 N 6 
S 51 N 21 


— Crops — Transferee, right to 
— Eviction from property 

Better title, person having, by 

S 51 N IS 

Transferor by S 51 N 16 

—Hindu law, rule as to S 51 N 1, 2 

— Land of another on — Principles, governing 

S 51 N 1 

—Lessee, by S 51 N 9 

— Limited owner, transferee from, by 

S 51 N 11 

— Mahomedan law, rule as to S 51 N L 3 

— Meaning of S 51 N 7 

—Mortgaged property to S 63A; S 63A N 1 
Auction-purchaser, in mortgage decree, by 

S 63A N 2 

Costs of 

Contract as to S 63A N 4 

Interest on S 63A. N 7 

Mortgagee when entitled to S 63A N 3 
Mortgagor to pay, when S 63A; S 63A 

N 1, 3 

Persons liable to pay 
Representatives, mortgagor’s 

S 63A N 5 

Reversioner S 63A N 5 

Principal mono/, addition to S 63A N 6 
Punjab, mortgage in S 63A N 1 

Purchaser from mortgagee by 

S 63A N 2 

Redemption, mortgagor entitled on 

S 63A 

Revaluation, at the time of execution of 
decree for redemption S 63A N 8 
During continuance of mortgage, must be 

S 63A N la 

— Mortgagee, by S 63A 

— Option of evictor S 51; S 51 N 18 

— Pendente lite S 52 N 3 

— Permanent tenure, holder, by S 51 N 9 

— Pre-emption, land snbject to, transferee of, 
by S 51 N 12 

— Profits on — Right of transferee to claim as 
set-off S 51 N 20 

— Remedies of transferee, on eviction 

S51N18 

— Repairs if jf. r S 51 N 7 

— Transferee of property S 51 N 4 

— Colourable transaction, person under 

S 51 N 4 


The special featutes.of this work are mdicated in the Pre/occ.'«K.e.J ' ■ ‘ 
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Improvements icontd,') 

Defective title conveyed, person if 

S 51 N 4 

Legatee if S 51 N 4 

Meaning of S 51 N 4 

Representative of, beneSt of S. 51, if can 
claim S 51 N 17 

Trespasser if S 51 N 10 

Unregistered transfer, person if S 51 N 4 
—Trespasser, by S 51 N 10 

Transferee from S 51 N 10 

— Value of 

Estimated how S 15 N 19 

Market-value — Principles for determina- 
tion S 51 N 18, 19 

Income 

— Accumulation of: See Accumulation of in- 
come 

— Apportionment of 
—Gift of 

— Legal incident of property 

Incumbrances 
— Buyer’s duty to pay 
— Charge, whether 
—Defined 

— Discharge — Mortgagor’s covenant to dis- 
charge previous incumbrances S 65 

— Discharge of 

Buyer’s duty S 55 

Court, power to make provision for S 57: 

S 57 N 2 

Amount to be deposited : 


S 36 
S 122 N 1 
S 8 

S 55 N 17 
S 57 N 4 
S 57 N4 


S 57; S 57 
N 7, 11. 12 
S 57 N 15 
S 57 N 8.9 
S 57 N 16 
S 57 N 6 


S 57 N 13 
S 57 N 14 


Appeal against order 
Application to Court 
Courts empowered 
Discretion, Court has 
In future, incumbrance payable 

S 57 N 5 

Notice to incumbrancer 
Service of 
Procedure S 57; S 57 N 10 

S. 57 and O. 34 R. 12, C P. C.. com- 
pared S 57 N 3 

S. 57 and S. 83 compared S 57 N 3 

Suo motu. Court if can act S 57 N B 

— Discharge, to seller’s duty S 55; S 55 N 8 

—Interest on 

Buyer to pay when 
Seller’s duty to pay 
— Recurring liability, if 

— Sale, free of 
Buyer’s rights 
Test to determine 
— Sale, subject to 

Buyer's duty S 55; S 55 N 17 

Invalidity of incumbrances, benefit, who 
gets S 55 N 18 

Injunction 

—Purchaser with notice of S 40 N 22 

— Restraining alienation — Grant of S 52 N 41 
— Runs with the land, whether S 40 N 22 

— ^Transfer by lessee, to restrain 

S 108 (j) N 1 

—Waste by mortgagor, to restrain S 66 N 8 


S 55; S 55 N 17 

S 55 
S 55 N 8 

S 55 
S 55 N 14 


S 6 N 31 
S 53 N 20 

S 3 


Insolvency 

Annulment of, effect on forfeiture clause 

^ , S 12 N 12 

—cessation of interest created on S 12; S 28 

n r rx Nil; s 31 N 4 

. ®*~Universal donee, property in 
hands of, if can be sole S 128 N 5 

—Forfeiture of interest on, condition or limi- 
tation as to 5 J2 

—Fraudulent transfer, leave of Court, for suit 
to set aside S 53 N 28 

—Insolvent, transfer by S 6 N 31; S 43 N 4 
Legatee, of — Forfeiture of bequest on 

S 12 N 3 

—Lease, forfeiture on S 111; S 111 N 15 

—Official Assignee or Receiver: See Official 
Assignee or Receiver 

—Partner’s — Clause as to forfeiture of interest 

,, S 12 N 6 

—Person expecting, transfer by 

—Preference of one creditor 
Instrument 
— Definition of 
Registered and unregistered, priority bet- 
ween S 48 N 8, 9 

Insurance 

.See also (1) Fire insurance 
(2) Marine policy 

—Insurance money— Application of— Mortga- 
gee in possession, by S 76 N 11 

—Life policy, assignment S 130 N 23 

Conditional, validity of S 126 N 2a 
—Mortgagee’s right to insure S 72; S 72 N 12 
—Policy, life, money due under 

As actionable claim S 3 N 27 

As beneficial interest in moveable pro- 

,, S 3 N 27 

If debt S 3 N 27 

—Policy, pledge of, if transfer S 5 N 2 

Insured property 

—Fire insurance— Transferee’s right under 
policy S 49; S 49 N 2 

Interest 

—Accessory' to principal S 8 N 18; S 68 

N 14 

—Arrears of — Transferee if entitled to S 8 
—Arrears of rent, on S 105 N 66- 

^ . . S 108 (1) N 2 

— Les<;ation on tender 

Mortgage-debt, in case of S 84 N 8 
See also Mortgage-money 

Non-mortgage debt in case of S 84 N 8 
— In rum bran ces, on 

Buyer’s duty to pay S 55; S 55 N 17 
Seller’s duty to pay S 55 

—Immovable property, in: See immovable pro- 
perty 

—Legal incident of properly S 8; S 8 N 18 
—Property, interest in 

Charge is S 100 N 19 

1 ransier of S 8 N 8 

—Property mortgaged, in S 91 N 4 

See also Mortgaged properly 
— Restricted in enjoyment to owner 

Heritable right if - S 6 N 10 

Instances S 6 N 10 


fy the footnotes to the Commentary* indicates either a leading case or a case giving fuller reasons 
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Interest {contd.) 

Intention, test of restriction , S 6 N 10 
Maintenance, grant in lieu of S 6 N 10 
See also Maintenance grant 
Residence, right of S 6 N 10 

Right based on ownership S 6 N 10 
Transferability S 6; S 6 N 10, 15 

— Right to redeem, in S 91 N 4 

See also Redemption — Right to redeem 

Involuntary transfer 

— Joint, quantum of interest of transferees 

S45N8 

— Rules in S. 55, if apply to S 55 N 1 

Joint tenancy 

— Bequest to several persons S 45 N 6 
— English law S 45 N 3 

— Gift to several persons S 45 N 6; S 122 N 5 
— Joint tenants gift to, non-acceptance by one 

S 125 N 1 

Joint transfer 

— Bequest, quantum of interest of each S 45 

N 1 

— Common fund, consideration paid out of 

S 45 N 2 

— Crown grant, several persons to S 45 N 6 

— Equality of interest of transferees — Pre- 
sumption of S 45 N 7 

Rule of evidence S 45 N 7 

— Gift, several persons to 

Joint tenants, transferees, when S 45 N 6 
Quantum of interest of transferees 

S 45 N 1 

Tenants-in-common transferees, when 

S 45 N 6 

— Involuntary transfer — Quantum of interest of 
transferees S 45 N 8 

— Joint tenants, transferees, if S 45 N 3, 6 
— Mortgagees, joint S 45 N 5 

— Persons having distinct interests, by S 46 
See also Transfer by persons having dis- 
tinct interests 

— Quantum of interest, transferees, of: 

S45; S 45 N 1 
Common fund, when consideration is paid 
out of S 45 N 2 

Separate funds, when consideration is 
paid out of S 45 N 3 

Specified by contract S 45 N 4 

— Separate funds, consideration paid out of 
English law S 45 N 3 

Quantum of interest of transferees 

S45N3 

Tenants-in-common, transferees, if 

S45N3 

— Tenants-in-common, transferees, when 

S 45 N 3. 6 

Judgment-creditor 
— Redemption, right of 

Kanom 

— Forefeiture, in case of 
— Jenmi — Mortgagor 
•— Kanomdar 
Mortgagee 
Rights of 
Waste by 

— Mortgage, Kanom when 


S 91 N 25, 27 

S 111 N 11 
S 98 N 7 

S 98 N 7 
S 58 N 37 
S 111 N 11 
S 58 N 37 


Kanom (contd.) 

— Nature and incidents of 


;,r-f 

S 37; 
S 98 N 7 

— Redemption — Right when arises S 60 N 5 
— Rights and liabilities of parties S 98 N 7 
— Sale, right of mortgagee S 98 N 7 

— Ubhayapattam, equivalent to S 98 N 7 

Land revenue 
See Revenue. 

Lease 

— Accession to 


Vm. 


S 108 (d); S 108 (d) 

See also Acces^on. 

Accretion to land S 108 (d) N2 

Determination of lease, delivery of pos- 
session S 108 (q) N 1 

Encroachment by tenant S 108 (d) N 3 

Part of leased property becomes 

S 108 (d) N4 

—Acquiescence, tenancy by S 105 N 12 
— Actual entry, necessity of S 105 N 5 

— Admission, if created by S 105 N 7 

—Agreement to grant S 105 N 4; 

S 107 N 15 

Construction of S 105 N 4 

Covenant running with land, whether 

S40N13 

Defence to ejectment suit as S 105 N 4 
Interest in property, if creates S 105 N 4; 

S 107 N 15 

Liability under S 105 N 4 

Obligation annexed to ownership 

S40N13; S10SN4 
Person entering under, use and occupa- 
tion compensation liability for S 105 N 70 
Possession under S 106 N 8 

Promise, rights of S 105 N 4 

Registration Act, definition of lease 

S 105 N 4 

Registration of S 53A N 16; S 107 N 15 
Specific performance of S 105 N 4 

Specific Relief Act, S. 27A S 53A N 17 
— Agreement to share produce of land, whether 

S 105 N 16. 18 

— Agreement varying rent, whether S 105 N 11 
— Agreement varying terms of lease, whether 

S 105 N 11 

— Agricultural leases: 

See agricultural leases S 105 N II 

— Agricultural purpose for . 

Duration of S 106 ; S 106 N 15 

See also Periodic leases. 

Presumption as to S 106 N 12, 15 

—Alienation of — ^Absolute restraint • S 10 

See also Restraint on alienation. 

— Assignment of S 108 (jl 

See also Lease — ^Transfer of 

— Attornment: See Attornment. 

— Avoidance of 

Defect in property failure to disclose, on 

S 108 (a) N 5 

Lessor having no title: on ground- of 

S 108 (a) N 2 

—•Avoidance on destruction of property S 108 

(e);S108(c)Nl 

Default of lessee destruction by . 

■ • • ' S108 (c) N5 


In the foot-notes to the Commentary^ indicates a case which is most appropriate for the propositiots 
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Lease itoiud.") 

Effect of repudiation S 108 (e) N 6 

Ebcercise of option S 108 (e) N 4 

Notice of S 106 N 21 

Option of lessee S 108 (e) N 4 

Reasonable time within S 108 (e) N 4 

— Commencement of S 105 N 24; S 110; 

S 110 N 1 

English law S 105 N 24 

Future date from S 105 N 24 

No day mentioned, in case of 

S 110; S 110 N 1 
Oral lease S 110 N la 

Particular day from S 110 N 1, 2 

— Competency to grant S 105 N 20 to 22 
De facto proprietor S 105 N 21 

— Computation of time S 110; S 110 N 1, 2 
Presumption as to expiration of lease 

S 110 N 1 

— Concurrent lease S 108 (1) N 10 

— Condition in, breach of forfeiture on 5 111; 

S 111 N 13 

See also Forfeiture of lease. 

— Consideration for S 105; S 105 N 57 

Forms of S 105 N 57 

Premium S 105 N 51 

Rent S 105 N 57 

Service S 105 N 16 

— Contract necessary for S 105 N 7 

Implied, may be S 105 N 7 

— Contract to lease, distinguished from 

S no N 2 

— Conveyance of interest in fee simple, dis- 
tinguished from $ 105 N 6 

— Corpus of S 8 N 10 

Land, lea.se of 

Minerals, if included S 8 N 10 

Standing timber, if included S 8 N 10 
— Covenants in, run with the land, if 

S 40 N 1, 25 

— Creation of 

Acquiescence by S 105 N 12 

Application to grant with endorsement of 
sanction S 105 N 9, 10 

Contract necessary S 105 N 7 

Document emanating from transferee 

S 105 N 9 

Kabuliat, by S 105 N 9 

Payment and acceptance of rent by 

S 105 N 8 

Rent nole by S 105 N 9 

—Crown by Pre N 4 

— Do facto proprietor, by S 105 N 21 

Bona fide S 105 N 21 

— Decree or order of Court embodied in 

S 107 N 13 

Exemption from S. 167, T. P. Act 

S 107 N 13 

Registration S 107 N 13 

— Deed 

Document emanating from transferee 

S 105 N 9 

Kabuliat 

Registration Act, under 
Rent-note 
S^eral documents 
Sump Act, uDcter 


S 105 N 9 
S lOS N 9 
S 105 N 9 
S 105 N 7 
S 105 N 9 


Lease (contef.) 

—Defined S 105 

—Delivery of possession and oral agreement, 
by S 107 N 1, 8, 9 

Constructive posse.ssion, delivery of 

S 107 N 9 

— Destruction of leased property S 108 (e) ; 

S 108 (e) N 1 
Avoidance of lease, on S 108 (e); 

S 108 (e) N 1, 4, 5 
English law S 108 (e) N 1 

Extent of damage, nece5.sary 

S 108 (e) N 3 

Flood, by S 108 (c) N 2 

Option, lessee's to avoid lease 

S 108 (e) N 4 

Wrongful act or default of lessee, by 

S 108 (e) N 5 

—Determination of: See Determination of 
lease. 

— Devise, lease b>v S 111 N 1 

— Duration of : See Duration of lease. 

— Encroachment by lessee S 105 N 81; S 108 

(d) N 3 

Absolute title by prescription 

s 108 (d) N 3 

Additional rent for S 108 (d) N 3 

Landlord’s land, on 108 (d) N 3 

Lessee to deliver possession on determina- 
tion of lease S 108 (q) N 1 

Lessor’s right to 5 1 08 ( d ) N 3 

Presumption as to 5 108 (d) N 3 

Third person’s land on S 108 (d) N .3 
— Escheat, in case of 
— Essentials of 

Fixed period, lease for 
Determination of 
— Fixtures, removal, lessee’s right S lOR (li) 

— Forfeiture of: Sfie Forfeiture of lease. 

— Government, by S 105 N 1 : S 106 N 47 
.Applicability of S. 107, T. P. Act 

S 107 N 12 

Registration of .S 4 N 6 

—Heritable S 105 N 72; S 106 N 16, 17: 

108 (c) N 6 

Construction, rule of S 10.5 X 72 

Life-lease for, not S 105 N 72: 108 

(j) N 1 

Tenancy at will, whether S U/."> .32. 72: 

.s 111 N 24 

— Hindu widow, by S 105 N 20 

— How made S 107 

— Indefinite period, for S 105 N 25, 26 

— Intere-st in immovable property, lease is: 

S 105 N 3 

— Invalid — Possession under S 106 1\ 18 

—Kabuliat, whether .S 105 N 9 

— Lease before T. P. Act .S 105 N 1 

— Lease not governed by T. P. Act S 105 N2 
—Licence 

Compared with S 105 N 13 

Test to determine, lease or licence 

S 105 N 14 

— Life, lease for S 105 N 34; S 111 N 6 
Certain time .S 105 N 25 

Determinatitm of S 111 N 6 

HerHable, not S 105 N 62 


S 105 N 6 
S 105 N 2 
S 106 N 3 
S 106 N 3 


Reference to Ofieiel Reports are imariably giien in all cases found in the Official Reports. 


1 1. r. lu 
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Lease (conid.) 

Lease entitling lessee to bold as long as 
he pays rent or as long as he may wish 

S 105 N 27 

Notice to quit in case of S 106 N 4 
Possession of legal representatives, nature 
of S 105 N 80a 

Registration S 105 N ^ 

Tenancy at will S 105 N 32 

Term exceeding one year, for S 107 N 5 
— Maintenance grant whether S 105 N 57; 

58, 68 

— Manufacturing purpose, for 
Sfie also Periodic leases. 

Duration of S 106; S 106 N 13 

Presumption as to S 106 N 12, 13 

— Merger of — Lessee dying without any heirs 

w. . . S 105 N 6 

— Minerals, if included in lease of land 

, S 8 N 10 

— Minor 

Lease by S 105 N 20, 22 

Lease in favour of S 105 N 22 

“Mode of effecting S 107 

Decree or order of Court lease embodied 
in S 107 N 13 

Lessor and lessee to execute S 107; 

S 107 N 10 

Oral agreement accompanied by delivery 
of possession, by S 107; S 107 

N 1, 9 

Punjab, law in S 107 N 2 

Registered instrument by S 107 ; S 107 

N 1 

Term exceeding one year, lease for 

S 107; S 107 N 1, 5 
Year to year, lease from S 105 N 8; 

S 107; S 107 N 1, 4 
Yearly rent, lease reserving: S 107; 

S 107 N 1, 6 

—Mortgage, distinguished from S 105 N 6 
—Mortgage of 

Privity, mortgagee and lessor, between: 

S 76 N 8 

Renewal of: See Renewal of lease mort- 
gaged. 

Surrender by lessee effect of: 

S 71 N 5; S 111 N 8 
—Mortgagee in possession, by — Power to lease 

S 52 N 39; S 76 N 6 
—Mortgagor, by S 52 N 39; S 65A 

See also Mortgagor — Lease by, 

—Municipality by S 105 N 1; S 106 N 48 
— Non-transfcrable property, of S 105 N 23 
Lease of transferable and non-transferable 
property S 105 N 23 

-Non-transferable when S 6 N 37; S 108 

(i) N 8, 10 

—Occupation as lodger S 105 N 15 

—Occupation as servant S 105 N 16 

—Operation of transfer on S 8 N 8 

—Oral, commencement of S 110 N la 

“Ownership, transferred, transaction whether 

S 105 N 6 

“Part performance, applicability of 

S 53A N6; S 105 N 4, 39; S 107 N 14 


Lease (contd.) .%! 

— Payment and acceptance of rent, by 

Evidence of lease S 105 N 8 

Invalid lease, possession under 

S 106 N 18 

Tenancy by S 105 N 8 

Void lease under S 105 N 8^ 19, 20 
—Pendente lite S 52 N 39 


S 105 N 31 


— Periodic leases 

See also Periodic leases. 

—Permanent S 105 N 41 to 56 

Sef also Permanent lease. 

— Personal right of enjoyment, whether: 

_ , . ^ S 105 N 2, 3 

—Personal right to possession S 105 N 3 

— Possession of lessee — Adverse, whether 

^ S 105 N 79. 80. 82; 84 

—Possession, right to S 105 N 5 

Exclusive S 105 N 5 

—Premium S 105 N 57, 58 

Consideration for lease S 105 N 57 

Defined S 105 N 58 

Lessee to pay or tender S 108 (1) 

Money due as S 105 N 58 

Money, only as S 105 N 58 

Refund, lessee whether entitled to 
_ S 105 N 58; S 108 (a) N 2 

Rent, distinguished from S 105 N 58 

Unpaid, no lien for S 105 N 58 

—Prescription, acquisition of tenancy by: 

S 105 N 84 

— Principles governing applicability of 

S 105 N 1 

— Provincial Government power to exempt from 
formalities S 107; S 107 N 11 

— Rescission of S 198 (b) N 3 

— Re-entry — Provisi(^i for 

Absence of S 10 N 5 

Assignment in breach of covenant 
against alienation S 10 N 17 

Benefit of lessor S 10 N 13 

Necessary S 108 (j) N 1 

— Re-entry, right of: See Re-entry, right of 

— Registration of S 4 N 6; S 107 

Agreement to lease of S 107 N 15 

Decree or order of Court, lease embodied 
in S 107 N 13 

Life-lease for S 105 N 34 

Non-registration — Effect of S 107 N 7 

Period of lease, dependent on S 107 N 1 

Permanent lease S 106 N 5 

Tenancy at will S 105 N 32 

The Punjab, law in S 107 N 2 

Unregistered instrument, admissibility of 

S' 107 N 9 

Validity of lease created by oral agree- 
ment when registration is necessary 

S 107 N 8 

— Renewal of: See Renewal of lease. 

— Rent-note, whether S 105 N 9 

— Repairs 

Expenses, lessee when to deduct or reco- 
ver S 108 (f) N 1 to 3 

Lessee's liabiliry S 108 (m)- N 1 

Lessor when bound to do S 108 (O N 1 
•See also Repairs. 


i • 


Topical Index and Synopsis for each SecHon^how tohere exactly to look for she point required. 
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S 105 N 5 


(corkI.) 

— Right to enjoy 
Enjoyment 

Meaning of S 105 N 5 

Nature of S 105 N 5 

Possession^ right to, included S 105 N 5 
— Sale, distinguished from S 105 N 6 

— Sale, transaction whether S 54 N 11 

— Service grant S 105 N 69 

See also Service grants. 

— Standing timber, lease of land if includes: 

S8N 10 

— Surrender of: See Surrender of lease. 

— Tenant by sufferance. S 105 N 37 

See also Tenant by sufference. 

— ^Tenancy at will, whether S 105 N 32; 

S 111 N 24 

•See also Tenancy at will. 

— ^Tenancy by acquiescence S 105 N 12 
— ^Tenancy by payment and acceptance of rent 

S 105 N 8 

— Term exceeding one year 

Defined S 107 N 5 

Life, lease for S 107 N 5 

—Term of, determination of S 107 N 3 
— ^Term of one year or less, for — Mode of 
effecting S 107; S 107 N 1, 9 

— Term of years for — Determination of 

S 111 N 2 

— ^Term of — Agreement varying, whether lease 

S 105 N 11 

— ^Transfer by operation of law, forfeiture on 

S12N8 

—Transfer, les8ee*s right to S 108 (j) 

See also Lease, transfer of. 

— Transferable S 108 (c) N 6; 

S 108 (j); S 108 (j) N 1 
Agricultural lease S 108 ( j ) N 9 

— Trespasser by S 105 N 20 

— Unauthorised person, by S 105 N 20 

—Uncertain 

Duration of S 108 (i) N 2 

Void for being S 105 N 25, 26 

— Unregistered 

Admissibility of S 105 N 19; 

S 107 N 9 

When registration necessary S 3 N 20 
—Use and occupation, compensation for ^ 

See <dso Use and occupation, compensa- 
tion for. , . . 

— Uaufruct of property, transfer of, whether 

S 105 N 5 

— Usnfructuary mortgage 

L eaffft for a premium distinguished from 

S105N67 

Lease or mortgage, transaction whether 

S 105 N 67 

_Void S 105 N 19 to 22 

Eiectment suit, defences open to lessee 
* S 105 N 19 

Fixtures, removal of S 108 (h) N 6 
Leasee, rights of S 105 N 19 

Liability for rent under S 105 N 19 
Pavment and acceptance of rent— Effect 

S 105 N 8. 19, 20 
Pavment and acceptance of rent, tcnency 
L S 105 N 8 


S 105 N 19 
S 105 N 82 
S 108 (1) N 12 
of lessee under 

S 105 N 19 
S 105 N 19 
S 105 N 25, 26 
liability for 

S 105 N 70 
S 105 N 20 to 22 
S 105 N 7 

S 9 N 5. 6 
S 105 N 31 


Lease (contd.) 

Possession under 
Effect 
If adverse 
Rent liability, in 
Rights and liabilities 

Tenancy creation of 
Uncertainty for 
Use and occupation, 

— Who can grant 
— Will, lease by 

— Writing, necessity of 
— Year to year, from 

See also Periodic leases. 

— Yearly rent reserving S 106 N 15 

Meaning of S 107 N 6 

Registered instrument necessary S 107; 

S 107 N 1 

— Zamindary lands, tenants of S 105 N 75 

Lease, transfer of 

— Absolute transfer S 108 (j); S 108 

(j) Nl. 2 

— Apportionment, principle of, applicability 

S 36 N 2 

—Assignee 

L^ee’s rights against S 108 (j) N 7 

LiabUities of S 108 (j) N 4 

Extent of S 108 (j) N 4 

Invalid assignment S 108 (j) N 4 

Several assignees S 108 (j) N 4 

Ri^ts of S 108 (j) N 3 

— Condition restraining, breach of S 10 N 13 
Determination of lease S 10 N 13 

What constitutes S 111 N 13 

— Consent of lessor, condition of S 108 (j)N 1 
— Covenant against alienation S 108 ( j ) N 1 
See also Covenant not to assign or alienate. 
Re-entry, condition for S 108 (j) N 1 

Runs with the land, if S 40 N 25 
Transfer in breach of S 10 N 17; 

• S 108 (j) N I 

—Denial of title by lessee, after S 111 N 14 

— Determination of lease — Effect on 

S 108 (j) N I 

— Injunction to restrain S 108 (j) N 1 

— Lessee’s right to transfer S 108 (j); 

S 108 (j> N 1 

— Liability of lessee after S 108 (j) N6 

— Non-transferable leases S 108 ( j ) N 8, 10 
— Partial interest, transfer of S 10 N 12; 

S 108 (j ) N 5 

— Privity of contract, assignee and lessor, bet- 
ween S 108 (j) N 4 

— Privily of estate, assignee and lessor, bet- 
ween S 108 (j) N 2, 4, 5 

— Retrospective, S. 108 (j) whether 

S 108 (j) N 10 

— Several assignees, liability of each 

S 108 (j) N 4 

— Sub-lease S 108 (j); S 108 (j) N 1, 5 

See also Sub-lease. 

Legacy 

— .Acceleration of subsequent interest on fai- 
lure of prior S 27 N I 


Jitmarks in foot-notes amplify principles in the Commentary & statutp the special feature of the case 
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Legacy (cortSJ.) 

— Bequest to persons as shall be surviving at 
some period not exactly specified S 24 N 1 
— Cessation of interest created, condition as to 

S31 N 1 

— Chance of obtaining property, S 6 N 3 
S. 43, applicability, to transfer of 

S 6 N 7 

Transfer of S 6; S 6 N 5 

— Charities to, rule against perpetuity, appli- 
cability of S 18 N 2 

— Class, to 

S 125 N 1 

— Ascertainment of members S 15 N 4 

— Failure with regard to some S 15 N 1; 
— Condition subsequent — Strict fulfilment of 

S 29 N 1 

•—Conditional 

Condition subsequent, bequest with 

S 28 N 1 

Immoral condition S 25 N 1 

Impossible condition S 25 N 1 

On performance of an act S 33 N 1 
Opposed to public policy, condition 

S25N 1 

Substantial compliance with condition 
precedent S 26 N 1 

—Contingent 

Class, to S 22 N 1 

Interest in S 21 N 1 

No time fixed for happening of contin- 
gency S 23 N 1 

— Endeavour to transfer — Illustrative cases of 

S 12 N 7 

— Forfeiture of, on insolvency of legatee 

, S 12 N 3 

— Joint 

Joint tenancy, when arises S 45 N 6 
Quantum of interest of each S 45 N 1 
Tenants-in-coramon, transferee when 

^ S 45 N 6 

—Legatee 

Residuary — Doctrine of election, applied- 
hility to S 35 N 2 

Specific doctrine of election, applicabili- 
ty to S 35 N 2. 

Transferee, legatee whether within S. 51 

S51 N 4 

— Onerous bequest S 127 N 1 

— -Performance of an act, condition as to— 
Prevented fay fraud S 34 N 1 

— Perpetuity, rule against S 14 N 1 

Scfi also Perpetuity — Rule against. 

— Prior and subsequent — Prior failing under 
S. 113 or S. 114, Succession Act — Effect: 

S 16 N 1 

— Ulterior invalid, effect on prior S 30 N 1 
— Unborn person, in favour oi S 13 N 1 
— Vested interest in S 19 N 1 


Legal and equitable estates 

— Indian law 

Legal incidents of property 
— Arrears of interest 
— Attached to the earth, things 
— Buildings 

— Burden attached to property 
— Defined 


S 5 N 6 
S 5 N 6 

S 8 
S 8 
S 8 N 15 
S 8 N 15 
S 8 N 11 
S 8 N 11 


Legal incidents of property * 

— Easements annexed g g 

See also Easement. 

—English law S 8 N 1 

— iLssentials of S 8 N 11 

— Grass S 8 N IS 

—Growing crops S 8 N 15; S 108 (r) N 1 

—House, incidents of S 8 N 16 

— Income from property S g 

—Instances S 8 N, 19 

—Interest S 8; S 8 N T8 

• Prior to date of transfer S 8 N 18 

— Land-— Buildings on S 8 N 15 

— Machinery, incidents of S 8 

—Mortgagee power of, to sell S 69 N6 

— Pass to transferee S 8 N2 

English law S 8 .N 2 

Execution sale, on S 8 N 3 

Principle underlying S 8 N 2 

— Proprietary rights distinct from S 8 N 11 
— Rent and profits 5 8 

Securities for debt or actionable claim S 8 

—Standing timber SON 15 

— Transfer of— Effect S 6 N- 12 

—Trees S 8 N 15 

Lekha mukhi mortgage S 5d N 37a 

Lessee — 

—Adverse possession by S 105 N 79, 

80, 82, 84; S 108 (d) N 3; S 111 N 17 
During tenancy S 105 N 79 

— Assignee from 

Covenant for renewal, enforcement df 


S lOS N 36 
S 108 (j) N 7 
S 108 (i) N 4' 
S 105 N 36 
S 108 (j> N 3 


Lessee’s rights against 
Liabilities of 
Mortgagee, whether 
— Notice to quit 

Relief against forfeiture, if can claim 

S114N4 

Rights of S 108 (j);N 3 

Under-lessee 5 40 N I 

—Attornment by, whether necessary ' 

SlO^NT 

— Bona fide pa 3 anent' of rent to lessor, after 
transfer S 50 N 1 to 3; S 109; 

S 109 N 7 

— Co-lessee — Notice to quit to S 106 N 37 
— Co-owner from, panitiohr, right Oi S 44 N 5 

— Court of ward.s, of, right to assign interest 

S 6 


S. Ib6’'1v'72 
S 111 N 6, 24 
S 105 

TO 


— Death of 

Heritability of lease 
When determined 
— Defined 

— Denial of title by 

Estoppel S 105 N 79; S 111N17 

Forfeiture on S 111;,S IIL W 14 
5ee also Forfeiture of lease. 

— Dispossession ;of — ^Third person by, adverse 
possesion against lessor S lOS N 83 
—Ejectment from part of holding S 10^ NS 
— Encroachment by S 108 (dj N 3 

Absolute title by prescription 

S 108 (d) N 3 

Additional rent for S 108 (d) N 3 


Any case in the **Taiie Coses** vnU show where to get the 'entire ease4aw on thg point, 
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LeMce (eonfd.) 

Delivery of possession on determination of 
lease S 108 (q) N 1 

Landlord's land, on S 108 (d) N 3 

Nature of po^ession S 105 N 61 

Preeuraption as to S 108 (d) N 3 

Restoration of possession on expiry of 
lease S 108 (d) N 3 

Third person's land on S 108 (d) N 3 
— Estoppel, denying title of landlord 

S 105 N 79, 85; S 111 N 17 
— Execution sale — Right to apply to set aside 

S 105 N 3 

— Heirs of — Notice to quit to S 106 N 37 
— Holding over S 116 

See alio Holding over. 

— Improvements by S 51 N 9 

— Insolvency, forfeiture on S1U;S111N5 
— Joint lessees 

Denial of title by one 5 111 N 14 
Holding over by some only S 116 N 3 
Surrender by one S 111 N 8 

—Legal representatives of 

Holding over by S 116 N 4 

Possession of, after determination of lease 

S 116 N 4 

— Marshalling, right of S 81 N 6 

— Mortgage by — Landlord’s right to redeem 

S 91 N 13 

— Mortgaged property, of: See Mortgaged 

property. 

— Notice to make good defect caused by 

S 108 (m); S 108 (m) N6 

— Notice to quit by S 106 N 22 

See also Notice to quit. 

— Notice to, transfer by lessor of S 109 N 7 
Payment of rent to lessor after 

S 109 N 7 

— Option to avoid lease on destruction of pro- 
perly S 108 (e); S 108 (e) N 1, 4. 5 

—Option to determine lease S 110; S 110 N4 

— Option to hold lessor or his transferee liable 

S 109; S 109 N 6 

— Possession of 

Adverse, whether S 105 N 80; S 111 N 17; 

S 116 N 13 

Determination of lease after S 111 N 27 
Wrongfut when $ 1 16 N 13 

Invalid lease under S 106 N 18 

Wrongful, when S Hi N 27 

— Rescission of lea.se on non-delivery 

S 108 (b) N 3 

— Redemption, right of S 91 N 12 

— Rights of 

Void lease, lessee under S lOS N 19 

Whether immovable property 5 3 N 2 
— Sub-lease, right to grant S 115 N I 

—Waste by S 108 (o) N 7 

Permissive S 108 (ml N I 

Voluntary S 108 (re) N 1 

S 108: 

Leasee, ri^ts end liabilities of S 108 N 1 
— Accession, ri|d^t to S 108 <d) N I 

— Agrieoltural lease S 117 N 2 

Delivery of possession on determination 

S 108 (q) N 1 


Lesse e , rigbis and liabiUties of (eonfd.) 
— Assignment of lease, liability after 

S 108 (j) N 6 

— Avoidance of lease on destruction of pro< 
perty S 108 (c) ; S 108 (c) 

N 1, 4. 5 

Effect of repudiation S 108 (e) N 6 
— Compensation for fixtures, right to 

S 108 (h) N4 

—Compensation under Land Acquisition Act, 
ri^l to S 108 N 1 

— Default of lessee, destruction of property by 

S 108 (e) N 5 

— Delivery of possession on determination of 
legse S 108 (q); S 108 (q) N 1 

Contract to the contrary S 108 (q) N 1 
Failure to, liability for S 108 (q) N 1 
Several leasees S 108 (q) N 1 

— Special legislation S 108 (q) N 2 

Vacant possession, on destruction of pro- 
perty S 108 (e) N 6 

— Destruction of leased property, on 

S 108 (e): S 108 (e) N 1 to 6 
— Disclosure of facts increasing value of inte- 
rest S 108 <k); S 108 (k) N 1 

— Diversion to different purpose, liability for 

S 108 (o) N 8 

— Encroachment 

Lessee to deliver possession on determi- 
nation of lease S 106 (d) N 3; S 108 

(q) N 1 

Rights in respect of S 108 (d) N 3 
— Encroachment on lessor’s rights, to give no- 
tice of S 108 (n); S 108 (n) N 1 

— Fire, injury to property by S 108 (m) N4 
— Fi.xtures — Removal of S 108 (h) ; S 108 

(h) N2; S 108 (o) N4 
Contract to contrary S 108 (h) N8 

English law S 108 (h) N 2 

Time for S 108 (h); S 108 (h) N 3 
Trees planted 
Usage to the contrary 
Void lease 

— Crowing crops, right to S 108 (i) ; S 103 

(i) N 1 

Default lessee’s, lease determined by 

S 108 (i) N 3 

English law S 108 (i) N 1 

Uncertain duration, lease must be of 

S 108 (i) N 2 

—Interference with lessor’s rights, to give no- 
tice of S 108 (n); S 108 (n). N 1 
— Irresistible force, change in property by 

S 108 (m); S 108 (m) N4 

— Land Acquisition Act, compensation under, 
right to S 108 (h) N 7 

— Mines and quarries, not to work 

S 108 (o) N6 

— Option to avoid lease on destruction of 
property S 108 (e) N 4 

— Pa>*ment8 made on behalf of lessor, deduction 
of S 108 (g); S 108 (g) N 1 to 4 

Conditions for S 108 (g) N 1 

Damages and reimbursement, less ee ’s right 

S 108 (g) N 3 


S 108 (h) N 2 
S 108 (h) N 8 
S 108 (h; N 6 


**TabU of Cases** indicates first reference in foot‘notes and reference to Official Reports. 
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heseecy righu and UaJulilies of (contd.> 
English law S 108 (g) N 1 

Lessor must be bound to make payment 

S 108 (g) N 2 

Revenue payment of S 108 (gj N 2 
Undertaking to pay by lessee S 108 (g) N 4 
— Permanent injury or destruction, act caus* 
ing, not to commit S 108 (o) N 7 

— Permanent structures, not to erect 

S 108 (p); S 108 (p) N 1 
Agricultural purpose, lease for S 108 

„ , (p); S108 (p) N 1 

Building purposes, lease for S 108 (p) N 1 
— Preserve property in good condition 

S 108 (m); S 108 (m) N 2 

Contract to contrary S 108 (m) N 7 
—Proceedings to recover property, to give no- 
tice of S 108 (n); S 108 (n) N 1 

—Rent to pay or tender S 108 (1) 

—Repairs 

Expenses of, to deduct or recover 

S 108 (f) ; S 108 (f) N 1, 2 
Contract against S 108 (f) N 3 
Liability for S 108 (f) N 1; S 108 

^ ... (m) N 1 

Third person’s liability to, for non-repairs 

„ S 108 (m) N 8 

—Restore property in good condition S 108 (m) 
-Sub-lessee, rights against S 108 (f) N 7 
—Timber, not to fell and sell S 108 (o) 

—Transfer, right to S 108 (j) 

See also Lease, transfer of. 

—Trees, cutting of S 108 (h) N 2; S 108 

T>. (o)N4 

Belonging to lessor S 108 (o) N 4, 5 

“Uw of property S 108 (o) 

Different from purpose of lease 

Illustrative cases S 108 (o) N 3 

Lessee not to make S 108 (o); 

S 108 (o) N 1, 3 

Reasonable use S 108 (o) N 2 

—Waste, not to commit S 108 (o); S 108 

(o) N 1, 7 

Permissive' S 108 (ra) N 1 

Voluntary S 108 (m) N 1 

— Wear and tear, not liable for S 108 (m); 

S108 (m) N3 

Lessor 

— Adverse possesnon against S 105 N 79 

to 84 

—Agent of — Payment or tender to S 108 (1) 

N6 

— Cesser of interest of — Effect S 111; S 111 

N5 

— Consent for transfer, condition of 

S 108 (j) N 1 

— Death of — Detennination of lease, by 

S 111 N 5, 6, 24 
— Defined S 105 

— Ejectment from part of holding by 

S 109 N 5 

— Estoppel of S 105 N 20 

Denying permanent tenancy from 

S 105 N 55 

—Joint lessors 

Acceptance of rent by one, from tenant 
holding over S 116 N 7 


Lessor — (contd.) • ■-.o .) -jw-* 

Apportionment of rent S 108 (1) N 6 
Determination of lease by one S 111 N 26 
Ejectment suit by one S 106 N 34 

Notice to quit by one S 106 N 34 

Payment of rent to one S 108 (1) N 6 
Share of rent, right of one to sue for 

S 106 N 34 

Suit for entire rent by one S 108 (1) N6 
Surrender to one S 108 (q) N 1; 

^ SHIN 8 

— Legal representative of — Meaning of 

S 116 N 5 

— Liabilities of 

Continue notwithstanding transfer 

S109;S109N2 

Election by lessee to hold transferee 
^liable S 109 N 6 

— Notice to quit after transfer of interest 

S 106 N 35; S 109 N 4 
— Payment or tender of rent to S 108 (l)N6 
— Transfer of property leased • S 109 

Apportionment of rent on S 109; 

S 109 N 10 

Bom fide payment of rent by lessee in 

i^orance of S 109; S 109 N 7 

Entire property of, whether necessary for 
application of S 109; S 109 N 4 
LeaW of reversion, whether S 109 N 4 
Mortgage, whether S 109 N 4 

Notice to lessee, of S 109 N 7 

Notice to quit by lessor after S 109 N 4 
Part of property of S 109 N 4 

S. 37 and S. 109 compared S 109 N 2 
Surrender acceptance by lessor after 

S109N4 

Transferee, rights of S 109; 5 109 N 4^5 
— Transferee from 

Advance by tenant, binding on, ^en 

S50N3 

Advance rent payable 'in — Bond by ag- 
reement S 109 N 8 

Agricultural lease, in case of S 109 N 2 
Airears of rent, not entitled to S 109; 

S 109N9 

Attornment, whether necessary S 109 N 7 
Covenant for renewal enforceable against 

S 105 N 36 

Covenant running with the land, ri^U 
under pass, to S 109 N 5 

See also Covenants running widi the 
land. 

Ejectment, ri^t of S 109 N 5 

Forfeiture, enforcement by S 109 N 4; 

S111N19;S114N3 
Relief against forfcilurc in S 114 N 3 
Le^r includes S 114 N 3 

Liabilities of English law S 109 N 2 
Liabilities under lease, subject to if lessee 
elects S 109; S 109 N^ 2 , 6 

Notice to quit by S N 

S 109 N 4 

Operation of law, transfer by S 

Part of property of >• S 109 4 

Ri^ts and liabilitiee: S 6 N 8; S IW; 

S109N4,5 

Agricultural lease in case of S 109 N 2 
Principle underlying S 109 N 2 


. \ 


The ’specud features of this work are indicated in the Preface. 
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Lessor — Transferee from 

Re-entry right of, if passes to S 6 N 8 
Surrender, acceptance by S 109 N 4 

Valid, transfer must be S 109 N 3 

Lessor, rights and liabilities of 

S 108; S 108 N 1 
— Agricultural lease S 117 N 2 

— Defect in property, to disclose S 108 (a); 

S 108 (a) N 1 

Breach of obligation 

Effect of S 108 (a) N 3 

Fraudulent, whether S 108 (a) N 4 
Intended use, defect with reference to 

S 108 (a) N 1 

Latent defects S 108 (a) N 1 

' Nature and condition of property as to 

S 108 (a) N 2 

Warranty of fitness S 108 (a) N 1 

— Defect in title, disclosure of S 108 (a) N 2 

— Delivery of possession S 108 (b) 

Contract to the contrary S 108 (b) N 4 
Failure to gi^® — Effect S 108 (b) N3 

Lessee’s right to sue for S 108 (b) N 3 


Lessor not in possession S 108 (b) N 1 


Nature of S 108 (b> N 1 

Onus to prove S 108 (b) N 1 

Rescission of contract on non-delivery 

S108 (b) N 3 

Request, lessee’s, at S 108 (b) N 2 

Statutory obligation S 108 (h) N 1 i 
— Encroachment, benefit of, right to 

S 108 (d) N 3 

— Entry on property for inspection, right of 

S108 (m): S108 (m) N5 
— Payments by lessee — Liability in respect of 

S 108 (g); S 108 (g) N 1 to 4 

— Ouiel enjoyment, covenant for S 108 (c): 

S 108 (c) N 1 

Benefit of, runs with land S 108 (c) : 

S 108 (c) N 6 

Breach of S 108 (c) N 2 

Remedies of lessee S 108 fc) N 8 

Condition precedent to S 108 (c) N 1 

Covenant for title, not included 

S 108 (c) N 2 

Duration of S 108 (c) N 1 

English law S 108 fc) N 1 

Interruption 

Meaning of S 108 fc) N 2 

Paramount title, holder by S 108 fc) N 3 
Trespasser, by S 108 (c) N 4 

Part of contract of lease S 108 (c) N 5 
— Repairs, liability for S' 108 (f) N 1 

Tortious or unlawful eviction against 

S 108 (c) N 1 

Trespass, no duty to protect against 

S108fn)Nl 

—Trespasser, lessor’s right to sue 

^ S 108 fc) N 4 


—Ejectment suit, defence of S 105 N 13 

Compared with S 105 N 13 

Test to determine, lease or licence 

S105N14 

—Licensee, rights of I 2 

— Maintenance grant whether S 105 N 68 


Licence (contd.) 

— Market rights 

S 105 N 17 

— Occupation as lodger 

S 105 N 15 

— Occupation as servant 

S 105 N 16 

— Re-entry by force 

S 105 N 71 

— Revocation of 

S 105 N 13 

— Service as consideration of 

S 105 N 63 

Lien 

— Charge, distinguished from 
— Equitable 

S 100 N 2 

S 100 N 2 

— Judicial 

S 100 N 2 

— Meaning of 

S 100 N 2 

— Rights in case of 

S 100 N 2 

Life estate 

— Alienation of, restraint on 

S 10 N 1; 

S 11 N 12 


— Death of holder, lease determined by 

SHIN 5, 6 

— Forfeiture of 

Attempt to transfer on — English law 

S 12 N 2 

Insolvency on — English law S 12 N 2 
— Gift over, condition of S 28 N 5 

— Grant for indefinite period S 8 N 7 

— Mahomedan law under S 19 N 2; S 21 N2 
— Maintenance grant S 8 N 5 

— Mortgage by holder of S 58 N 25 

— Redemption by holder of S 91 N 15 

— Restraint on alienation — Validity of 

S 10 N 1: S 11 N 12 
— Transferee — Redemption after death of 
holder of life estate S 91 N 15 

Limitation of estate 

— Annexed to property, restraining alienatioji 

S 10 N 4 

— Condition and limitation distinguished 

S 10 N 5 

— Forfeiture of interest 

Attempt to transfer on S 12 

Insolvency on S 12 

— Married woman, restraint on anticipation 

S 10 

See also Restraint on anticipation. 

— Meaning of S 10 N 5 

— Restraining alienation absolute S 10 

Limited interest 

— Mortgagee, foreclosure or sale by 

S 67 N 22 A 

Limited owner 

— Improvements by transferee from S 51 N 11 

Limited power of transfer 

Sec Transfer by person with limited au- 
thority. 

Lis pendens 

— Assent, transfer with, or other party 

S 52 N .35 

— Assets of deceased, recovery of money from, 
suit for S 52 N 14 

— Charge created by decree — Transferee, ap- 
plicability of doctrine of S 100 N 28 

j — Charge created by decree — Transfer during 
1 pendency of suit before decree S 52 N 6 a 
— Co-defendants, applicability to S 52 N 37 
— Collector, acting under S. 43, Madras Ma- 
rumakkathayam Act (XXII of 1933) — Pro- 
ceedings before S 52 N 9 


the footnotfs to 'the Commentary* indicates either of leading case or a case giving fuller reasons. 
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Lis pendens (contd.) 

— Collusive suit S 52 N 13 

—Commencement of lis S 52 N 10 12 

—Compromise decree or order, transferee if 

S 52 N 38 

^Csontcntious suit g 52 N 13 

— Court, pending before S 52 N 9 

Foreign Court S 52 N 9 

Jurisdiction, Court without S 52 N 9 

Registrar of Co-operative Societies, pro- 
ceedings before S 52 N 9 

Revenue Court S 52 N 9 

-Crown grants S 52 N 5 

— Decree or order 

Passed in suit or proceetfings S 52 N 38 
transfer by or in execution of S 5’^ N 31 
— Doctrine of S qo M i 

—Duration of S 52 N 11, 12 

Mortgage suit in S 52 N 18 

— English law S 52 N 1 

—Foreign Court, proceedings before S 52 N 9 
— Oovernment dues, sale for recovery of. if 
affected by S 52 N 32 

—Immovable property, right, directly and spe- 
cihcally m question S 52 N 14 

Improvements, pentfen/e li'te S 52 N 3 

—Lease, pendente life S 52 N 39 

Mis-description of property S 52 N 14 
-Misdescription of property- Amendment, 
substituting property transferred S 52 N 14 
—Mortgage decree— Sale in execution 

M . S 52 N 31 

IVtortgagee, sale by, under power of sale, if 

affected by S 69 N 25 

—Moveable property, doctrine, applicability to 

-Notice S N 15 

Lh pendens as S 3 N 48 

Lis pendens, if based on S 52 N 1 

—Ostensible owner, transfer by, after institu- 
tion of suit hy real owner S 41 N 16 
Otherwise dealt uith, property S 52 N 27 

— Party to the suit S 52 N 36 

Pendency of suit or proceeding S 52 

Active prosecution S 52 N 8 

Commencement of S 52; S 52 N 10 1> 
Duration of lis S 52; S 52 N 11 

Proceeding, duration of S 52 N 12 

Permission of C.ourt, transfer by 

Personal relief, suit for S 52 N 14 

—rre-existing rights, if affected S 52 N 7 

— Principle, applicability of S 52 N 2 

— Proceeding 

Commencement of S 52 N 12 

Duration of lis S 52 N 12 

— Proceedings operating as 

Administration suit S 52 N 17 

Contribution under S. 82, T. P. Act, suit 
^ * 0 / S 52 N 18 

Declaration of title, suit for S 52 N 26 
Maintenance suit for S 52 N 20 

Charge not claimed S 52 N 20 

Mortgage suit S 52 N 18: S60NS4 
Partition, suit for S 52 N 19 

Pre-emption suit S 52 N 21 

Rent, suit for S 52 N 14 


S 52 N 22 
S 52 N 25 
S 52 N 43 

S 52 N 1 

u 


Ua pendens — (conld.) . 

Specific perfonnance of contract, suit for 

T j j , S52N24 

Irusi deed, cancellation of, suit for 

w n . f S 52 N 23 

Wul, suit for establishing 

Winding up proceedings 

— Registration of 

— Res judicata 

Lis pendens, extension of ^ n a 
Lis pendens if prevails against S 52 N 4 
Revenue Court, proceedings before ^ 

S 52 N 9 

Right directly and specifically in question* 

P • • r . , S 52 N 14 

beginning of suit, if must be from 

—Sale under S. 88. Cr. P. C, if affeefed^bjf 
c. , . S52N33 

— Same property, transfer of 
— Suit 

Commencement of 
Lis, duration of 
— Transfer 

By operation of law 
During pendency of suit ^ 

Executefl before suit but registered after 

XT j V . S52N29 

Made before suit S 52 N 28 

Not affected by — Illustrative cases 

^ , , SS2N35 

— Iransferee pendente lite 

Bound by decree or order 
Redemption right of 
Limit to ^ * 

Representative of party within S. 47, 

C- P- C. S 52 N 40 

Rights and liabilities of S 52 N 16 
Transfer of property not under lis 

* , . S52N16 

— Transferor, if can challenge 
ground of 

— Void, transfer during, if 
— Voidable, transfer during, is 


S 52 N 14 

S 52 N 10 
S 52 N 11 

S 52 N 30 
S 52 


S 52 N 40 
S 91 N 10 
S 91 N 10 


transfer, on 
S 52 N 37 
S 52 N 35 
S 52 N 35 


Living person 

—Almighty ^ S 5 N 3 

— Association or body of individuals S 5 


— Company 
— Court 
—Idol 

— Joint Hindu family 
— Juristic persons 
— Muth, Hindu 

Lodger 

— Licensee or lessee 
— Occupation as 




S 5 
S 5 N 3 
S 5 N 3 
S 5 N 3 
S S N 3 
S 5 N 3 

t 

S 105 N 15 
S 105 N 15 


S 7 N 3 
S 91 N 31 
S 7 N 3 
S 35 N 25 


Lunatic 

— Competency to contract 
— Curator, redemption by 
— Defined 

““Election, by ^ n 

— Manager of estate — Authority to transfer 
property S 7 N 7 

— Transfer in favour of S 7 N 8 

Machinerx 

— Accession, machinery when S 63 N 3 
— Fixture, whether S 8 N 16 


in the foot-notes to the Cammentary^ indicates a case which is most appropriate for propositicn 
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S 3 N 7 
S 3 N 10 

S 8 


Machinery (conicl.) 

— House transfer of, whether passes on 

S 8 N 16 

— Immovable property 
Machinery if 

Machinery, when becomes 
— Legal incidents of 

Mahomedan law 

— Accumulation of income, validity of, direc* 
tion as to $ 17 N 5 

— Chapter 11 not to affect, rule of 

S 2; S 2 N 9 

— Condition subsequent, validity of, rule as to 

S 28 N 4; S 32 N 12 
— Contingent interest, creation of 

S 13 N 6; S 19 N 2; S 21 N 2 
— Debts of a deceased Muhammadan — Rights 
of unsecured creditor S 100 N 31 

— Defeating the provisions of, transfer 

S 6 N 31 

— Dower 

Possession in lieu of, if mortgage 

S 58 N 8 

Widow’s right to possession, transfer of 

S 6 N 38; S 58 N 8 
— Election, doctrine of, if inconsistent with 
any rule of S 35 N 4 

— Expectancy, transfer of S 6 N 38 

— Fraudulent transfer rule of, as to 

S 53 N 4 

— Future property, gift of S 124 N 3 

—Gift 

Conditions derogating — Void S 11 N 3 
Delivery of possession S 9 N 3 

Provisions of T. P. Act relating to, not 

affecting S 129; S 129 N 2. 5 
Writing, necessity of S 9 N 3 

— Hiba-bil-ewaz 

Not a gift S 128 N 6 

Whether sale S 54 N 4 

— Improvements, land of another, on rule as to 

S 51 N 1, 3 

—Life estate, creation of — Validity S 19 N 2 
—Office, emoluments attached to, transfer of 

S 6 N 38 

— Perpetuity — Rule against S 2 N 9; 

S 14 N 14 

--Pre-emption, sale for purposes of S 54 N 4 
— Prohibited transfers 

Property dedicated to charity S6N2a 
Religious office S 6 N 2a 

— Restraint on alienation S 10 N 1 

— Restraint on enjoyment S 11 N 3 

— Sale, rule as to, abrogated S 54 N 4 

— Section 6. provisions of, if inconsl>tent with 
any rule of S 6 N 38 

— Stipulation as to payment by a vendee 

SUN 9 

—Transfer prohibited by S 6 N 2a 

—Unborn person— Transfer for the benefit of 

S 13 N 6 

—Universal donee, rule aa to S 128 N 6 
^Vested remainder after-lifc-estale, if recog- 
nised S 19 N 2: S 21 N 2 

— Waqf: See Waqf. 

— WriUng, necessity of, for transfer 

w 7 IN If 3 


S 39 N 4 
S 39 N 4 


Maintenance 

— Arrears, transfer of S 6 N 13 

— Charge — Right to receive from profits 

S 39 N 2 

— Enforcement of, right of 
Administrator, transfer by 

Executor, transfer by 
Gratuitous transferee, against 

S 39; S 39 N 9 
Transfer binding on person entitled — Ef- 
fect S 39 N 2 

Transferee for consideration, without no- 
tice S 39; S 39 N 1, 8 

— Future, right to 

Agreement of parties arising under 

S 6 N 13 

Babuana grant S 6 N 13 

Heritable allowance S 6 N 13 

Meaning of S 6 !S 13 

Personal law, right arising nnder 

S 6 N 13 

Right to recover, whether immovable pro- 
perty S 3 N 2 

Transfer of S 6: S 6 N 13 

Opposed to public policy S 6 N 15 

S. 6 (dd), if retrospective S 6 N 14 

— Hindu widow’s right .of 39 N 5; 

.s 100 N 30 

—Hindu wife, having right of, creditor, with- 
in S. 53, if 53 N 10 

— Lis pendens, suit for. operates a.-^ S 52 N 20 
— Obligation to pav— .Annexed to the owner- 

S 40 N 9 
right of 
91 N 35 


ship 

— Person entitled to — Redemption 


— Right to 

Meaning of 
Nature of 
Persons entitled to 
Resting on ownership, light 
—Transfer where third person is entitled to 

.S 39: S 39 N 1 

Maintenance grant 


.SON 13 
.s 39 N 5 
S 39 N 5 
S 6 N 19 


s lO-S N 68 
s 105 N 68 
.s 105 N 68 
.S 8 N 5 
S 105 N 68 


— Absolute interest created 
— Con.sideralion for 
— Heritable, when 
— Interest in properly, creates 
— Interest restricted in enjoyment to owner, 
whether ^ ^ 

Test — Intention 6 N II 

— Lease, whether a S 105 N 57, 56, 68 

— Licence, grant is not S 105 N 68 

— Life-estate S 8 N 5 

—Transfer of S 6 N 11 

Marine policy 

— Assignment of S 6 N 17; S l-Vt N 23; 

S 130A N 2; S 135A 
Endorsement by S 130A and N 2 

Marriage 

—Restraint on: See Re-^traint on marriage. 
— Transfer where third person is entitled to 
provision for S 39 ; S 39 N 7 

Married wMiaaB 

— Election by S 35 N 25 

— Restraint on anticipation S 10 


Reference to 0§iciai Reports are invariably given in all cases found in the Official Reports. 
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Marshallmg 

— Apportionment, of mortgage-debt, distin- 
guished from S 81 N 3 

“Attaching creditor, by S 81 N 6 

— Contribution, marshalling prevails over: 

S 56 N 2; S 82; S 82 N 10 

— Discretion of Court, order in which proper- 
ties sold, as to S 56 N 7 

— Distinction between S. 56 and S. 81 

„ S 56 N 1 

—Doctrine of S 56 N 1 

—Executing Court, power of S 56 N 12 
—Lessee, by S 81 N 6 

—Moveable property, application of doctrine 

*0 S 81 N 5 

—Purchaser in execution of decree on second 
mortgage, by S 81 N 8 

—Subsequent mortgagee, by S 81; S 81 N7 
Available against whom S 81 N 2 

Transferee for valuable consideration 
Co-mortgagor, from S 81 N 2 S 81 N 6 
Conditions for S 81 

Extent of right S 81 N 10 

Notice of prior mortgage, not affecting 

_ . . S 81 N 13 

Prejudice, prior mortgagee's right tor 

_ , ^ S 81 N 11 

Purchase of equity of redemption not af- 
^ Meeting S 81 N 7 

Same, mortgagor S 81 N 6 

Second mortgagee, right not restricted to: 

S81 N7 

— Subsequent purchaser, by S 56 

Charge, prior, right of, against S 56 N 6 
Conditions for S 56 N 4 

Contract to the contrary S 56 N 8 

Execution sale, applicability of principle 

, S 56 N 7 

Mortgage to one person S 56 N 6 
Moveable property, hypothecation of, 
against S 56 N 6 

Notice, purchaser with — Effect of 

_ ^ . S 56 N 13 

Order in which properties to be sold 
Discretion of Court S 56 N 7 

Executing Court, jurisdiction of 

„ S56N12 

Mortgagee’s right S 56 N 10 

Preperties, two or more S 56 N 5 
Purchaser of another item, against 

, S 56 N 14 

Right available against whom S 56 N 14 

— Transferees, different items of, between 

S81N2 

Bfaxinu 

'—Aecessio cedit principle (The increase fol- 
lows the principal) S 63 N 1 

Accessorium non ducity spd seguitur suum 
pnneipale (That which is necessary or in- 
cident does not lead, but follows the' prin- 

cjpal) S 8 N 2, 12; S 63 N 1 

— Aeguitas est quasi equalitas (Equity is, as it 
were e^ality) S45N1; S46N1 
^Alitnatio Tci proeftrtUT juii accT^cendi 
(Alienation is favoured by the law other 
than accumulation) S 6 N 1 




Maxims (contif.) 

— AUegans contraria non est audiendus (He 
is not to be beard who alleges things con- 
tradictory to each other) S 35 N 2; 

S. 112 N 1 

— A man . sh a l l not derogate from his own 
grant” S 66 N 1; S 115 N 1 

— Caveat emptor (Let the purchaser beware) 
^ S55N9; S130N24 

—Certum est quod certum reddi potest (That 
is certain which can be made certain) 

S 100N6 

— Cesionic statue primitivo cessat derivativus 
(The derived estate ceases on the determi- 
nation of the original estate) S 91 N 13; 

S 115 N 1 

— Cuy'tts est solum ejus est usqup ad caelum 
et ad inferos (Whoever is the owner of the 
soil, it is bis even-to firmament and to the 
middle of the earth ) S 8 N 10 

— Dp minimis non curat lex (The law cares 
not for small or trivial things) S 84 N 7 
— Debitum in proesenti solvendum in futuro 
(A debt due at present to the discharged 
at a future tiioe) S 36 N 7 

— Equality is equiry S 18 N 6 

— Equity looks on that as done, which ought 
to have been done S 6 N 7; S 43 N2; 

S 53A N 2 

Ex dolo malo non oritur actio (A right of ac- 
tion cannot arise out of fraud) S 6 N 

S53N9 

— Expressa nocent^ non expressa non nocent 
(Things expressed hurt, things not expres- 
sed do not) S 8 N 4 

— Expressum facit cessarp facitum 

S58N29 

— Fraus et dolus nemini patrocinari dehent 
(Fraud and deceit ought not to benefit any 
person) S 34 N 2 

— Generalio specialibus non derogant (Gene- 
ral provisions do not derogate from special 
provisions) S 2 N 3, 6; S 8 N 17 

— He who seeks equity must do equity 

S53A N 11; S 61 N2; S92N 1 
— Id certum est quod certum rpddi potest 
(That is certain which can be made cer- 
tain) S 79 N 5; S 106 N 19 

— In pari delicto potior est conditio defenden- 
tis (In equal fault, the condition of the 
defendant is more favourable) 

S6N27; S53N9; S1I9N7 
— Modus et conventio vincunt legem (The 
form of agreement and the convention of 
parties overrule the law) S 10 N 1 

Nemo allpgans suam turpetudinem audiendus 
est (No one alleging his own baseness 
ought to be heard) S 53 N 9 

— Nemo plus juris ad aMum tra^sjerre potest 
quam ipse haberet (No man can transfer 
to another a right or title greater 
what he himself possesses) S 41 N 1; 

SHINS; S132N2 
— Non dot qui non habet (He gives not who 
haA not) S 41 N 1 

— Nova constitution futuris forman imponere 
debet non proeteritis S 2 N 5 


Topical Index and Synopsis for each Section show where exttctly to took for the point fisgusTedm 
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ns (eoftl<l.) 

—^uUus commodum capere potest dp injuria 
sua propria (No one can take advantage of 
his own wrong) S 34 N 2 

—Omne majus coruinei in se minus (The 
greater includes the less) S 83 N 17 
— Omnia rite acta proesumuntur (All things 
arc presumed to have been rightly done) 

S 59 N 8 

— ”Once a mortgage, always a mortgage” 

S60 N 28 

— Pendente lite nihil innovetur (Pending a 
litigation nothing new should be introduc- 
ed) S 52 N 1 

Qui jacit per alium jacit per se (He who 
acts through another acts through himself) 

S 76 N 12 

— ^a£ m JUS dominiumve ' alterius succedit 
jure ejus uti debet (He who succeeds to 
the right of property of another is clothed 
with the same rights as those attached to 
the assignor) S 1^ N 2 

Qui prior est tempore potier est jure (He 
has a better title who was first in point of 
time) S 48 N 1; S 79 N 2; S 93 N3 
^-Qui seniit commodum sentirp debet et onus 
(He who derives the advantage ought to sus- 
tain the burden) S 35 N 2; S ^27 N 2; 

S 128 N 2 

—Quicquid plantatur solo solo cedit (What- 
ever is affixed to the soil becomes part of 
the soil) S 3 N 6: S 8 N 3^ S^51^)^N 2 

Quod nulUus est, est domini regis (That 
which belongs to no one belongs to the 
King) S^IOS N 6 

—“Redeem up and foreclose down” 

S91N7:S94N2 

aece5sor£a sequitur rem principalfm 

(An accessory follows the principal thing) 

S 8 W 2 

—Ut res megis value, quam pereat (That an 

act may avail rather than Parish) 

S 106 N 19 

Mercantile document of title to g^s 

—Meaning of | ”7; | ^ | 

— Transfer of S 137, S 137 N 5 

Merger 

— Charge kept alive 

Enforcement of S 101 N 10 

Defence by way of S 101 N 10 

Suit, by S 101 N 10 

Possession right to retain under 

S 101 N 10 

Sale subject to, subsequent mortgagee 
right of S 101 N 10 

— Doctrine of ^ ^ ^ ' c , 

—Estates of, larger and smaller 5 101 W I 

— ^Intention rule of S 101 N 1: S 111 N 7 
Applicability after 1929 ^ 101 N 1 

Applied in India S 101 N 1 

Benefit, when charge paid of, to be con- 
sidered / ^ 

Circumstances in favour of keeping alive 

^ ^ J V 1 » 

la keen alive S 101 N- 1, 2 


Merger (contd.) 

— L^se determined by S 105 N 6; S 111; 

S 111 N 7 

See also Determination of lease. 
—Mortgagee acquiring equity of redem^Uon 

Invalid purchase — Effect of S 101 N 4 
Portion of mortgaged property, acquisi- 
tion of S 101 N 5 

Owner acquiring charge S 101 N 1 
• — Persons deriving title from mortgagee — Be- 
nefit of S. 101 if can claim S 101 N 8 
— Renewal of mortgage, in case of 

Intention to keep alive prior security 

S 101 N 3 

Undertaking to pay subsequent mort- 
gage in case of S 101 N 3 

Invalid, renewed mortgage, effect of 

S 101 N 4 

Prior securitv whether extinguished 

S 101 N 3 

— Rent decree under the Bengal Tenancy Act 
— Purchase under S 101 N 6 

— Retrospective — S. 101, whether S 101 N 11 
— Subseouent incumbrance absence of, effect 

S 101 N 9 

— Subsequent incumbrance — None in case of 

S 101; S 101 N 9 

Mesne mortgagee 

See also'Al) Prior mortgagee 
(2) Puisne mortgagee. 

— Person deriving title from — Rights of 

S 94 N 4 

— “Redeem up and foreclose down” S 94 N 2 
— Rights of S 94 

Personal decree, against posterior mort- 
gagee S 94 N 3 

Same rights as against mortgagor 

S 94 N 3 

Mesne profits 

— Claim for — As debt S 3 N 22 

— Decree for, transfer of S 6 N 19 

—Defined S 51 N 20; S 105 N 66 

— Interest on S 105 N 66 

— Liability for— Contract for sale, transferee 
with notice of S 40 N 17 

Mortgagee of S 76 N 21 ; S 84 N 19 
— Right to recover 
Assignment of 
Mere right to sue 
Property transferred — Effect 
Whether immovable property 
— Trespasser, liability of 


S 8 N 14 
S 6 N 18 
S 6 N 18 
S 3 N 2 
S 105 N 70 


— Void lease, lessee under, liability of 

S 105 N 19 


Minerals 

— Lease of land, if includes 


S 8 N 10 


Nines 

— Lessee not to open or work S 108 (o) N 6 

Minor 

See also Guardian. 

—Acceptance of gift on behalf of S 122 N 7 
— Age of majority S 7 N 3: S 14 N 8 
— (^mpetency to contract S 7 N 3 

— On-sent, by ostensible ownership to 

S41 N 8 

— Defined S 7 N 3 
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Minor (contd.) 

— Election by 
— Guardian 

Alienation by — Right 
mere right to sue 
Authority to transfer 
— Lease by 
— Mortgage by 
— Mortgage, in favour of 

— Mortgagor, redemption 

— Personal liability of 
— Transfer in favour of: 


A 




S 35 N 25 

to set aside if a 
S 6 N 20 
property S 7 N 7 
S 105 N 20, 22 
S 58 N 24 
S 7 N 8; 
S 58 N 26 
by guardian 

S 91 N 31 
S 68 N 10 
S 7 N 8; S 58 N 
26: S 105 N 22 


Misrepresentation 
— C^onslruclive fraud, amounting to 

S 78 N 3 

— Defined S 78 N 3 

— Mortgagee, prior, of S 78 N 3 

—Priority lost by S 78; S 78 N 1, 3 

Money 

— Exchange of S 121 

—Meaning of S 121 N 2 

— Warranty as to genuineness S 121; 

S 121 N 1 

Mortgage 

— Acquittance for payment, transfer for 

S 58 N 12 

— Administrator, by 
— Agreement to 

Charge, if creates 
Priority of — Effect 
Rights, created by 
Specific performance, of 


S 58 N 25 


S 100 N 5 
S 40 N 11 
S 58 N 6 
S 6 N 17; 
S58N6 

— Anomalous; Anomalous mortgage. 

— Assignee of — Account between mortgagor 
and mortgagee, subject to S 58 N 4 

—Assignment — Registered instrument 

S 60A N 2 

— Attachment, mortgage pending S 60 N 55 
— Attestation S 59 

See also Attestation. 

Consent, attestation if implies S 59 N 8 
Estoppel, attestation if operates as 

S 59 N 9 

Invalid — Effect of 
Moveables, mortgage of 
One witness, by 
Proof of 

Execution admitted 
Two witnesses, by 
— Award, creation of mortgage by: Pre N 2; 

S59N2 

% 

— Balance of a running account, mortgage to 
secure S 58 N 13; S 79 N 4a 

— Beneficiary, by S 58 N 23 

— Characteristics of S 58 N 2 

— Charge 

Distinguished from S 58 N 4; 

S 100 N 13 

Invalid mortgage, whether operates as 

S 59 N 8, 15; S 100 N 14 
— Charge and iportgage — Priority S48N3 
— Charge or mortgage, transaction whether 

S 100 N 15 


S 59 N 8 
S 59 N 2 
S 59 N 8 
S 59 N 8 
S 59 N 8 
S 59 N 8 


Mortgage (ctmfd.) 

— Company, by S 59 N 12 

— Conditional sale, by: See Mortgage by con- 
ditional sale. 

— Consideration 
Non-payment 

Effect of S 58 N 18 

Remedy of mortgagor S 58 N 18 
Partial, extent to which mortgage valid 

S4N 4; 5 581^18 

Void, without consideration S 58 N 18 
— Consolidation, several mortgages of: Sfie 
Consolidation of mortgages. 

— Construction of S 58 N 44 

— Co-owner, by S 58 N 21 

— Coparcener, by S 58 N 21 

— Defined S 58 

— Definition under Stamp' Act, compared 

S58.N2 

— Delivery of property, by S 59 5 

— Deposit of title deeds, by: See Mortgage bv 
deposit of title deeds. 

— Dower, Muhammadan widow’s possession, in 
lieu of S 58 N 8 

— Enforcement of S 67 N 2 

Procedure S 67 N 2 

Trespasser against S 67 N 30 

— English: 5ee English mortgage 
— Equitable Mortgage: See Mortgage by de- 
posit of title deeds. 

— Execution of S 59 N 7 

Admission of, attestation, proof of 

S59N8 

Mere signature, if S 59 • N 7 

— Executor, by S 58 N 25 

— Existing or future debt securing S 58 N 13 
— Extinguishment of S 83 N 20 

Deposit mere, of mortgage-money, by: 

S83N^20 

Merger by: See Merger 
Redemption by S 83 N 20 

— Future advances; to secive S 79 N 3 
See also Future ad^noes, mortgage to 
secure. 

— Future crops, of S 3 N 4; S 5 N-7 

— Future debt, securing S 48 N 7; 

S 58 N 13 

— Future property, of S 5 N 7 ; S 58 N 10 
—Gift of S 122 N 6 

— Guardian, by S 58 N 25 

— Heritable S 58 N 4 

— Hindu father, by S 58 N 25 

Redemption, son’s right S 91 N 21 

— Hindu widow, by S 58 N 25 

— Incompetent to contract, by person 

J S58N24 

—Indivisible S 60 N* 41; S 67 N 27; 

, S82N12 

— Iptcgriby, broken when S 60 N 41 

— ^Invalid, whether operates as charge 

S 59 N S, 15; S 100 N 14 
— Lease distinguished from S 100 N 6 

— L^sehold property, of S 108 (j) » S 108 

(j) N1.5 

— Lessee’s right to S 108 (j); S 108 

(j) N 1 

— IJfe-estatc holder, bj S 58 N 25; S 91N1S 


Any ease in the **Table of Cases** will show 


where to get the entire case-law on thg poifit. 


TOPICAL INDEX 


2365 


Mortgage (e«nfd.) 

—Lis pendens, affected by S 60 N 54 

—Manager — Joint Hindu family, by 

S 58 N 25 

. Redemption by member S 91 N 22 
— Marshalling securities: See Marshalling. 
—Material alteration of effect of S 59 N 11 
What amounts to S 59 N 11 

—Merger of: See Merger. 

—Minor, by S 58 N 24 

— Minor, in favour of S 58 N 26 

— Mode ^of effecting S 59; S 59 N 2 

Anomalous mortgage S 59 N 2 

Award, if can be created by S 59 N 2 
Delivery of property by S 59; S 59 N 2, 5 
Contemporaneous S 59 N 5 

Impossible delivery — Effect S 59 N 5 

Unregistered instrument, existence of 

S59N5 

Mortgage by deposit of title deeds S 58 N 39: 

S 59 N 2 

Moveable propert*/, mortgage of 

S 59 N 2 

Punjab, in S 59 N 2 

Registered instrument S 59; S 59 N 2 

Simple mortgage S 59; S 59 N 2 

Sum secured one hundred rupees or more 

S 59 N 4 

Territories excluded from operation of 

Registration Act, in S 59 N 2 

— Mortgage-del)t : See Mortgage>debt. 

— Mortgage-deed, defined S 58 

— Mortgage-money : 5ee Mortgage-money. 

— Mortgagee; See Mortgagee. 

— Mortgagor: See Mortgagor. 

— Moveables, of S 58 N 11 

See alxo Moveable property. 

— Mode of effecting S 59 N 2 

Pledge, distinguished from S 58 N 1 1 

— Operation of transfer on 8 N 8 

—Origin and history of -S .58 N 2 

—Partner, by .S .58 N 2.5 

— Performance of an engagement, securing 

S 58 N 14: S 79 N 4 
Pecuniary liability under 58 N 14 

— Priority: .See Priority— Mortgages of. 

Estoppel, by S 48 N 16 

Receiver, mortgage by S 48 N 12 

— Property mortgaged S 60 N 18 

.See o/.NO Mortgaged properly. 

— Purdanashin woman by S .58 N 22 

Independent advice S 58 N 22 

—Purpose of S -58 N' 12. l.H. 14 

— Receiver by, priority of S 48 N 12 

«— Registration of S 59: S .59 N 2 

Company, mortgage hy S .59 N 12 

Effect, document when take<< S 59 N 1.3 
Invalid 

Effect of S 89 N 6, 15 

When S 59 N 6 

Mortgage by deposit of title deeds — Me- 
morandnm of S .58 N 39 

Moveable property, nsorlgage of S .59 N 2 
Presented invalidly S 59 N 6 

Principal money secured, neauing of 

S 59 N 3 

Registerod iiistrumefit — Meaning of 

S 59 N 6 


Mortgage (eontd.) 

Neceseary S 59 N 4, 5 

Sum secured one hundred rupees or 
more S 59 N4 

Registered, meaning of S 59 N 6 

Unregistered document, use of S 59 N 4 
Valid, must be S 59 N 6 

—Renewal of S 101 N 3 

Intention to keep alive prior security 

S 101 N 3 

Invalid 

Effect of S 101 N 4 

Right of mortgagee S 59 N 15 

Prior security if extinguished S 101 N 3 
Undertaking to pay another mortgage — 
Effect of S 101 N 3 

—Renewal of mortgaged lease; See Renewal 
of mortgaged lease. 

— Revival of — Invalidity of new security 

S 58 N 7 

.See also Merger. 

— Sale, distinguished from S 58 N 4 

—Sale or mortgage, transaction, whether 

S 54 N 9 

— Securing payment of money S 58 N 12 
— Security 

Deprivation of S 68 N 4, 16 

Right to sue for mortgage-money 

S 68 N 4 

Destruction of S 68 N 3 

Mortgage-roonev right to sue for 

S 68; S 68 N 3 
Insufficient S 66; S 66 N 9; S 68 N ,3 
Insufficient, security rendered 

S66;S68N3 

— Security bond — Derree-holder, if mortgagee 

S 58 N 16 

See also Security b«>nd. 

—Signature on S 59 N 7 

Agent by S 59 N 7 

Illiterate person by S 59 N 7 

Joint mortgagor-: S 59 N 7 

Mark affix S 59 N 7 

— Simple: Sfe Simple mortgage. 

— Simple mortgage usufnictuary 

S 58 N 4) 

• Scf also Simple mortgage ueofnicluary. 

— ific immovable properly S .58 N 9 

Equity of redemption .S 58 N 9 

Instances of S 58 N 9 

.Specific, description when S 58 N 9 

— Sub-mortgage: See .Sub-mortgage. 

— Sobstitiited seturity for: See Suhstitiiled 
se«•uri^f. 

— Tacking of: Srf Tacking. 

— Title, person without, by -.S 58 N 19 

Subsequent acquisition of title S 58 N 19 

— Transfer of an intere.et S .58 N 4 

What amounts to — iBstances S 58 N 4 

—Transferable S 58 N 4 

— Trespasser— Eaforcemeni against 

S 67 N 30 

— Unregistered, admiaaibiKty of S .59 N 14 
Consideration, payraerM of, to prove 

^ ^ S59NI4 

Personal • covenaat to pay, to prove 

S 59 N 14 


**Tahle of Casta" indicates first refertnet in foot-nates and refarence to Ogiciai Reports. 
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Mortgage (ooniJ.) 

Possession, delivery of, to prove ^ 

Possession, nature of, to prove g gg 

— Unregistered— When registration 

— Usufructuary: 5ee Usufructuary 
—Validity— Consideration partial S 4 IN 4 

—Voidable title, person having by ^ ^ 2o 

Mortgage by conditional sale S 58 N 31 

—Certain date, default of payment ^on^ ^ 

—Conditional sale, disUnguiahed irom 

S DO N 

—Defined c co w a? 

— Nature and incidents of c po m oI 

—Ostensible sale S 58 N 31 

—Personal covenant to pay in b 58 IN 61 

—Personal liabUity, mortgagor's al>sence of 

S 58 n ol 

— Possession, delivery of S 58 N 31 

— Redemption after due date — Law Pjrtw to 
S. 58 ’ S 58 IN ol 

— Remedy of mortgagee S 67 N 14 

—Sale or mortgage, transaction whether 

S 58 ri oH 

Evidence admissible S 58 N 33 

Conduct of parties, of ^ i; ?X 

Oral S 58 N 33 

Surrounding circumsUnces, of 

S 58 K oo 

Illustrative cases S 58 N 33 

S-"- i N i 

Proviso to S. 58 (c)— Effect of 

S 58 N 33 

Single transaction, sale and 

reconvey * 58 N 33 

_Test— Description given by 

b 58 Pi o4 

Mortgage by deposit of title deeds 

-Creditor or his agent— Delivery to, news^ry 

— Defined ® 

—Delivery, documents of title of S 58 N 39 

Creditor or his agent, must be to 

o 58 PI oV 

— Documents of title e eo v on 

All-deposited if must be S 58 N 39 

Documents to be deposited b 58 W 39 
niustrations of S 58 N 39 

Mean^ of t ^8 N 39 

-E^entials of ^ I S 

—Further advances, for c r « N 30 

Interest, mortgagee s nght to b 58 in ov 

—Interest to create security, access^ 

S 58 PI oV 

— Memorandum accompanied ^ 

Registration of . ^ N 39 

— Merger, formal mortgage m b 58 W 39 

—Mode of effecting ^ S ^ N 2 


Mortgage by Deposit of title deeds (cc^std*)* 

— Mortgagee — Remedies of 


— Mortgagor — Remedy of 
— Oral 

Priority over subsequent 


S 58 N 39; 

S 67 N 17 
S 58 N 39 

S 48 N 10 
reg^ered 

S48 N 10 


S 58 N 39 
S 58 N 39 


— Property secured 
Extent of 
Presumption as to 

—Provisions applying to simple mortgage*, ap 
plying to S 96; S 96 N 1, 2; 

^ 0 34 R 15 and N n 

— Territories, in which can be effected 

S58N39 

Property outside, occupied territories of 

S 58 N 39 

Punjab in S 58 N 39 

Mortgage-debt ^ , 

— ^Abetment of, mortgagee acquiring part ol 
property S 60 N 44; S |2^ N 

— Actionable claim, if S3 N 21 ; 

S 8 N 17; S 58 N 4; S 130 N 18 
— Apportionment equitable rule of S 81 N 3 
— Apportionment of — Compelling 

S 82 N 12 

— ^Assignment of — ^Tbird party t<^ 

obligation S 60A; S 60A N 1 

— Chose-in-action, England, in b 58 IN 4 

— Contribution to 

Sec also Contribution to mortgagOKleot. 

— Sale of, in execution— ^Security, 

S 8 Pi 1 < 

— Security for , r u 

Passes on transfer of debt, jy 

Separation from debt S 8 N 17 

— Surety for: See Surety. 

— ^Tbird party, assignment to S 60A; S WA 

Costs of ^ ^ ^ 

Mortgagor’s right to require ^ 

Subsequent incumbrances right „ , 

S 60A; 5 oUA n i 

— ^Transfer of 

Security when passes 
Unregistered 
Effect 

Remedy of transferee 
Security, if passes 

Mortgage-deed 
— ^Defined 

—Delivery, redemption on ^ ® ^ S J? 

—Deposit in Court g 83 « 

— Material alteration of S 59 W i 

Mortgage-money 

—Addition to . . 

Accession, costs of acquisition, ^ 

Defending title, expe^ .pf S ^ 

Improvementfl, costs of S 63A: 

Premiums of insurance paid, c 72 


S 8 N 17 

S 8 N 17 
S 8 N 17 
S 8 N 17 

S 58 



indicated 
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Mortgage^monej— (contd.) 

Preservation of propeit/, expenses of 

S 72 

Redeeming co*mortgagor, expenses of re- 
demption S 95; S 95 N 1 

Renewal of mortgaged lease, expenses of 

S 72 

Support mortgagor's title, expense of S 72 

— Amount remaining due S 83 N 17 ; 

S 84 N 7 

— Costs incurred under S. 72, whether 

S 60 N 10 

— Dehncd S 58; S 58 N 17 

— Deposit in Court: See Deposit of mortgage- 
money. 

— Due, when becomes S 60 N 5; 

S 67 N 5, 8; S 83 N 5 
Demand on, payable S 67 N 5 

Instalments, payable by S 67 N S 

Period for payment hxed S 67 N S 

— Instalments payable by 

Due, when becomes S 67 N 5 

Failure to pay, foreclosure or sale on 

S67 N 7 

S 58 N 17 


S 68 N 14 

S 84 N 10 
S 84 N 2 


— Interest 

See also Mortgage suit. 

Accessory to principal 
Cessation on deposit 
Adult mortgagee, in case of 
Date, from which ceases 
Date of service of notice, from S 84 N 11 
Incompetent to contract, mortgagee, in 
case of S 84 N 10 

Invalid deposit S 84 N 6 

Previous tender, deposit without 

S 84 N 9 

Principal deposit of, only S 84 N 7 
Reasonable notice of payment or tender, 
contract, stipulating S 84 

Rival claimants to mortgagee’s estate, in 
case of S 84 N 10 

Withdrawal of deposit by mortgagor S84 
Cessation on tender S 84 

Accompanied by deposit, if must be 

S84N8 

Amount remaining due, tender must be 
of S 84 N 7 

Benefit of tender, who can take 

S 84 N 3 

Date of S 84 N 2 

Insufficient amount S 84 N 7 

Partial tender S 84 N 7 

Person entitled to make, tender must be 
by S 84 N 3 

Reasonable notice of payment or tender, 
contract stipulating S 84 

Qiarge on estate S 60 N 10 

When not S 60 N 10 

Damages, by way of S 68 N 14 

Failure to pay, foreclosure or sale on 

S 67 N 6 

Independent contract to pay 
Part of mortgage-money 


Personal liability for 

Post diem 


S 68 N 14 
S 58 N 17; 

S60N10 
S 68 N 14 
S 58 N 17; O 34 
Rll N2 


S 68 N 14 
S 92 N 24 
of mortgage- 
S 83 N 9 


Mortgage-money— Interest (comd.) 

Damages, as S 58 N 17 

Implied, agreement to pay S 58 N 17 
Redeeming co-mortgagor’s right to claim 

S 95 N 4 

Redemption without payment of 

S 60 N 10 

Right to sue for 
Subrogee’s right to claim 
Suit for recovery — Deposit 
money after 
Usufructuary mortgagee’s right S 60 N 10 

— Notice before payment or tender S 60; 

S 60 N 40; S 84 N 14 
Contract stipulating for S 84 N 14 

Demand by mortgagee, effect of 

S 84 N 15 

English law S 84 N 14 

— Payment of 

Agent of mortgagee, lo 
Assignee of mortgagee — 
paid 

Co-heirs, one of several, to 
Co-mortgagee, to one 
Current coin in 
Guardian of minor, to 
Instalments, in 
Karta, to 
Meaning of 

Memorandum — Registration 
Notice before S 60 

Reasonable notice 
Ostensible owner, to 
Part-owner, by 
Presumption 

— Principal money S 58 N 17 

Registration, for purpose of S 59 N 3 

— Redemption on payment or tender of 

S 60 N 7 to 11 

— Reduction in S 69 N 8 

— Right to sue for S 68 

Actionable claim, is S 68 N IS 

Deprivation of security on S 68; S 68 N 4 
After decree, deprivation S 68 N 16 
Extent of deprivation S 68 N 4 

Person deriving title from mortgagor — 
Liability of S 68 N 4 

Wron^ul act, mortgagor’s by S 68 N 4 

Destruction of security on S 68; S 68 N3 
Acquisition under Land Acqubition Act 

S68N3 

Instances S 68 N 3 

Opportunity to provide further security 

S 68 N 3 

Failure to deliver possessioo, ou S 68; 

S68N5 

S 68 N 5 
S 68 N 5 
S 68 N 5 
S 68 N 5 
S 68; 

S 68 N 3 
S 68 N 3 
S 68 N 3 


S 60 N 12 
Amount to be 
S 60 N 11 
S 60 N 15 
S 60 N 14 
S 60 N 7 
S 60 N 12 
S 60 N 7 
S 60 N 12 
S 60 N 7 
of S 60 N7 
S 60 N 40; 

S 84 N 14 
S 60 N 40 

S 41 N 19 
S 60 N 10 
S 60 N 7 


Initial, not restricted to 
Intentional 

Portion, of property, of 
Remedies of mortgagee 
Insufficient, security rendered 

mastratlons 

Insufficiency — Meaning of 


fil tha footnotes to the Commentary* indicates either a leading ease or a ease giving f utter reasons. 


2368 


TOPICAL INDEX 


S 68 N 6 
dispossession 
S 68 N 7 
S 68 N 5 
S 68 N 5 
S 68 N 5 


Mortgage-money (eontd.) 

OpDortunity to provide further security 

S68 N 3 

Personal covenant to repay: Se6 Personal 
liability, mortgagor’s. 

Punjab and N.W.F.P., applicability of S. 

68 S 68 N 19 

Secure possession, failure to, on S 68; 

S 68 N 5 

Acquiescence of mortgagee 
Default of mortgagee, 
owing to 

Disturbance by mortgagor 
intentional 

Trespasser, disturbance by 
Succession certificate if necessary 

. . . S 68 N 22 

Void mortgage — Relief under S. 68 
if can be given S 68 N 1, 13 

— Suit for — Slav of, power of Court to S 68; 

S 68 N 18 

— Tender of: See Tender of mortgage-money. 
Mortgage suit 

— Addition of parlies 0 34 R 1 N 21 

Order refusing — Revision O 34 R 1 N 22 
— Appeal, parties to O 34 R 1 N 18 

— Benamidar, by S 67 N 22 

— Construction of mortgage decree 

0 34 R 5 N 21 

— Costs 

Mortgagee’s right to ' • S 72 N 5 

Refusal of tender effect of S 84 N 16 
Subsequent mortgagee, against S 72 N 5 

— Costs, charges and expenses incurred after 


preliminary decree 
— Costs of mortgagee 
Appeal as to costs 
Costs of appeal 
Mode of realisation 


O 34 R ION 4, 6 
O 34 R 10 N 3 
O 34 R 10 N 9 
O 34 R 10 N5 
O 34 R 10 N 8 


Power of executing Court to add 

D 34 R 10 N 7 

— Decree, construction of O 34 R 5 N 23 
— Deposit of mortgage-money, after S 83 N 9 

— Interest, payment of O 34 R 11 N 2 

Date fixed for payment, to date of reali- 
sation O 34 R 11 N 2 

Date of suit to date fixed for payment 

O 34R 11 N 2 

Post diem interest O 34 R 11 N 2 

Prior to suit, interest O 34 R 11 N 2 
— Lis pendens — Suit operates as S 52 N 18 
— One suit on several mortgages 

Contract against S 67 A N 7 

Money must have been due on all mort- 
gages S 67A N 8 

Mortgaged property, different ma»y 1>€ 

S 67A N 6 

Mortgagee, when bound to bring 

Retrospective, S. 67A, if S 67A N 2 
Same kind of decree, right to 

S 67A N 5 

Same mortgagor, by S 67A N 4 

Separate suits, maintainability of 

S 67A N 1 

Subsequent mortgagee subrogtted to 
rights of prior mortgagee S 92 N 27 

Jnlhe foot-note^ the Cammef^Uiryf indicates a case whkki^^is most prapQt^o^ 


Mortgage suit (eontd.) -■ 

— Paramount title, person claiming ’1 

034R1N5 

—Parties to O 34 R 1 and N 3, 4, 20, 21 
Administrator, suit by or against 

^ . 034R1 N7 

Assignee of mortgagee, suit by 

0 34 R 1 N 13 

Benamidar^ suit by or against 

0 34R1N8 

Executor, suit by or against 

O 34 R 1 N 7 

Interest in the mortgage-security, person 
having O 34 R 1 N 5, 6 

Interest in the right of redemption, person 
having 0 34 R 1 N 5, 6 

Joint Hindu family, manager, suit by or 
against 0 34 R l.N 12 

Kanomdar 0 34 R 1 N 17 

Landlord 0 34 R 1 N 16 

Lessee 0 34 R 1 N 15 

Mahomedan co-heirs, suit by or against 

O 34 R 1 N 11 

Mis-joinder of parties 0 34 R 1 N 21 
Necessary parties S 67 N 19; S 91 

N 7; O 34 R 7 N 6 
Non-joinder of a necessary party, effect of 

O 34 R 1 N 19 

Order discharging a party — Revision 

O 34 R 1 N 22 

Paramount title, person claiming 

O 34 R 1 N 5 

Prior mortgagee S 91 N 7; S 92 

N 30; 034R1 N 10 
Receiver in insolvency O 34 R 1 N 14 
Trustees, suit by or against O 34 R 1 N7 

— Person not impleaded, rights of 

S 67 N 19; S 91 N 45; O 34 R 1 N 19 

— Personal decree O 34 R 6 and N 3, 23 

Amount due O 34 R 6 N 11 

Appeal O 34 R 6 N 21 

Application for, necessity of 

0 34 B 6 N 3 

Attachment of property before > 

O 34 R 6 N 9 

Award, decree on O 34 R 6 N 8a 

Compromise decree, personal remedy un- 
der . O 34 R 6 N 8 

Execution of O 34 R 6 N 20 

Heirs of mortgagor, against O 34 R 6 N 7 
Insolvency of mortgagor O 34 R 6 N 16 
Invalid mortgage O 34 R 6 N 3 

Legally recoverable 0 34 R 6 N 12, 13 
Limitation O 34 R 6 17 

Nature of proceedings O 34 R 6 N 22 
Net proceeds of sale found insuffeient 

0 34 R 6 N 10 

Notice to judgment-debtor 0 34, R 6N19 
Person not the mortgagor, agm^ 1 

^ ,,034R6N6 

, '“"“'"o 34 R 6 N H 15 

Purchaser from mortgagor, • __ . 

, 0 34R6N4 

I r Redemption suit, personal deer^ ® , 
.. ( f - 034R8Aaii_dNl 

Separate decree 


O 34 R 3 
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Mortgage Suit (conrd.) 

Succession certificate 0 34 R 6 N 18 
Pi'ior mortgagee joined as party 

„ . 0 31 R 1 N 10 

— 1 insne mortgagee, suit by 0 34 R 1 

—Rents and profits in Receiver's hand*; 

O, . . S8N14 

— sale in execution 

Confirmation of sale, niortgauor’s right to 
redegin before O 34 R 5 and N 13 
Confirmation of salf*. rislu to ex- 

tinguished S 92 N 7 

Effect of S 67 N 11; 0 34 R 3 N 19 
Us pendens, applicability of .S 52 N 31 
Order in \vhi»'h to be sold— Discretion of 
Court S 56 N 7, 10 

Pcr.son holding rlecrce for. redemption bv 

e t / S 91 N 28 

bale of properly free from prior mortgage 

0 34 R 12 and N la. 3 
Application of proceeds O 34 R 13 and 

T. , N 2 to 4 

Prior usufruetuarv mortgage 

ci r . 0 34R12N4 

bale or jiroperly subject to prior mortgage 

O 34 R 12 N 2 

MorIgageH properly 

— Accession to: Se/r A«-eession — Mortgaged 
property, to 

— Attachment of O 34 R 14 N 2, 9 

— Charge on. perxni having S 91 N 4 

— Contract to piindiase, person enntraeling. 

right to redeem of S 91 N 9 

— Improvements, to: .^ee Iminov'jiients. 

— Insurable S 72 N 12 

— Insurance — Mortgagee to insure .S 72: 

S 72 N 12 

— Interest in 

Nature of .S 91 N 4 

Person having, refleniplion by .^91 N 1 
Bond bv mortgage, person must lie 

S 91 N 1 

Present, must be S 91 N 4 

Validly ereated. must b»- S 91 N 1 

— l.essee of'-Redeiiiption by S 91 N 12 

— I^cssee of — Whether tieces-ai y party to '•nit 
on mortgage f) .'M R 1 \ 1.3 

— Meaning of S M N 19 

-Mortgagee-right, nv S f>0 N 19 

--Receiver of S 694 

Set’ also Reeeiver of imtrlgaged projr.rrtv. 
-■Heiits and profits td 

Mortgagee nhen entitled to S 8 N 11 
Pass as setnirily S 8 N 8 

— Retransfer of. on redemfition .S 60; 

S 60 N 18 

Third parly— Mortgagee's obligation to 

•S 60A; S 604 N I 
---Sale in partiriilnr order directed— Right of 
contribution if affected .S 82 N 9 

— Sale of. for money elaini arising iiiifler mort- 
gage O 34 R 11 

Claim arising under the mortgage 

O .34 R 14 N ft, 12 
Consent fle»Tee O .34 R 14 N 14 

Decree for payment of money 


Morie«gc property (contd.) 

Evtent of prohibition 0 34 R 14 N 2. 12 

^foitgagee bound to institute suit for sale 

, 0 34 R 14 N 11, 13 

• thject of prohibition 0 34 R 14 N 

•Sde in contravention of 0. 34 R. 14 

0 34R 14N7 

■Sde prohibited 0 34 R 14 ami N 2 
fiausferee of decree from mortgagee 

0 34 R 14 \ in 

Mortgagee 

Ai-qiiisiiion of part of equity of redempiion 
by 4batement. propoi lionate. of debt 

S 82X18 

Efie< t of — ( ohtribution to inorlgage-fIel)i 

_ . S 82 N 18 

Intention to keep charge alive 

S ]0| N R 2 

Merger, none again.st subsequent incum- 
brances S if)i 

— Agent of 

Notice of ilcposit to S 102 N 2, 3 

Payment or tender to S 60 N i2: 

S 102 N 2, 3 

— Assignee of 

Amount to be jiaid or lender to 

S 60 N 1 1 

Equities against nioilgagce. available 

apainsi S ]3n N IR 

Payment to mortgagee, bound by 

S 60 N 13 

—Benamidar, suit by S 67 N 22 

—Co-heirs Payment or lender to one 

S 60 N T) 

— ( o-inoi lgager : .Sec Co-mortgagee. 

f'oneurrent remedies under Ss. 67 and 68 

S 68 \ IH 

--t.o-ouiier. from — I’nrtiiion. right nf 

S 44 N .S. 7 

- Costs of .s 72 N 2 

Recovery of ,S 72 N .'i 

Refusal nf tciiflci, effrci of S 84 N 16 
Right to 72 N S 

^Iredhor. mortgagee if S .53 \ JO 

Dccree-hobler is not, uheu setnirily bnn l \- 
given to Court S 58 \ 16 

Define*! 

Delivery of rio«-e<sioii by .S 60 W 17 

Doenmeiits nf title, fleliveiv on ) edem pt ion 

S60N16 

Morigag<e K-toj.pel against tnortgagoi 

•S 11 S 67 \ 1/, 

- -Ex [iciisev itieiirred by 

Capacity, as mortgager .S 72 \ 10 

Charge for S 72 N 2 

Enforcement independent of mortgage 

S 72 N 9 

t.ontrarf against .S 72 N 7 

Defending title for S 72; S 72 \ .5 

Independent suit, agreement to reco\er bv 

, S 72 \ 8 

Interest on S 72; S 72 N Jl 

Rale of S 72 N II 

Right to S 72 N 11 

Litigation with third perwrn in S 72 N 5 
Premiums, insurance, paid S 72; 


O 34 R H N 1.5; 


Rehnnee to Ogiciol Rfports are invarinhly given in nil rases found in tho Ogieial Rsporte 


S T.P. 140 
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IVIortp:agee — Expenses incurred by (contd) 


Preservation of property for 


S 72; 
S 72 N 3 
S 72 N 3 
S 72 N 3 
S 72 N 3 


Destruction, from 
Forfeiture or sale, from 
Necessary, when 
Sale of equity of redemption, from 

S 72 N 3 

Principal money, addition to 


S 72: 
S 72 N 8 
S 72 N 8 
S 72 N 8 


Additional remedy 
Recovery of 

Enforcement of charge independently 

S 72 N 9 

Reimbursement of necessary S 72 N 2 
Remedies for S 72 N 8 

Adoption of one, effect of S 72 N 8 
Renewal of mortgaged lease for S 72; 

S 72 N 6 

Right of mortgagee to spend S 72 

Contract to the contrary S 72 N 7 

Mortgagee in possession — S. 72 not 
restricted to S 72 N 2 

Supporting title of mortgagor, for S 72; 

S72 N4 

Necessary and reasonable S 72 N 4 

— Gross negligence — Title deeds omission to 
call for and inspect S 3 N 32 

— Improvements by; See Improvements. 

— Insurance by 

Contract against 
Extent of 

Premiums paid, addition to 
money 

Right to insure 
— Joint mortgagees 

— Joint mortgagees, rights of 
— Laches — Contribution, effect on 
— Lease by — Determined on redemption 

S 111 N 5 

— Mesne mortgagee: See Mesne mortgagee. 

— Minor 

Deposit of mortgage-money — Procedure 

S 83 N 16 

Legal curator of 

Notice of deposit to S 103; S103N4 
Tender to S 103; S 103 N 4 

Notice of deposit in case of S103; 

S 103 N 2 

Tender — Procedure in case of S 83N16; 

S 103; S 103 N 2 

— Mortgagee rights 

Sale of S 54 N 6, 19 

Whether immovable property S 3 N 2 
— Neelisence — Contribution — Effect on 

S 82 N 20 

— Ostensible owner, mortgagee if S 41 N 17 

— Payment or tender to S 60 N 6 

Agent of S 60 N 12 

Co-heirs, one of several, to S 60 N 15 

Co-mortgagee, to one S 60 N 14 

Guardian of minor S 60 N 12 

Karta of joint Hindu family S 60 N 12 

— Persons deriving title from, included 

S59A; S59AN2,3; S84N4 

S 59A N 3 


S 72 N 12 
S 72 N 12 
mortgage- 
S 72 N 12 
S 72; S 72 N 12 
S 45 N 5 

S 45 N5 
S 82 N 20 


S 69 N 9 
S 69 N 7 
S 69 N 7 
S 69 N 1 
S 69 N 4 

S 69 
S 69 


Mortgagee — Expenses incurred by (conid) 
deposit — Procedure S 103; S 103 N 2 

— Power of sale, without intervention of Court 

S 69; S 69 N 3 
Conferring of S 69 N 3 

Expresshy conferred must be S 69 N 10 
Crown, as mortgagee of S 69 

Default in payment 
Interest only, of 
Where no time is fixed 
Demand for payment 
English law 

Applied, before T. P. Act 

English mortgagee 
Exercise of — Conditions for 

Professed exercise, sale must be in 

S69N19 

Improper or irregular exercise of: S 69; 

S69N23 

Damages, mortgagors right to claim 

S 69 N 24 

Manager of joint Hindu family, mortgage 
by S 69 N 4a 

Mortgagee in specified towns S 69 

Notice to pay S 69 N 12 

Agent to S 102; .S 102 N 2 

Electing to give, effect of S 69 N 17 
Interest, sale for arrears of 

S69N16 

Necessity of S 69 N 12 

Sale without S 69 N 12 

Service of S 69 N 14 

Three months after service, mortgagee to 
^vait S 69 N lo 

Waiver of S 69 N 13 

Reduction, mortgage-money ^ ? 

Second mortgagee 

Suit for redemption, if affects S 52 IN 7 
Validity of S 69; ^ 

Who can exercise S 69 N 20 

— Prior mortgagee: See Prior mortgagee. 

— Puisne mortgagee: Sef Puisne mortgagee. 
— Purchase of equity of redemption 


S 60 N 23 
S 60 N 22 
S 101 N 4 
S 101 N 5 
S 60 N 23 


Court sale, at 
Effect of 
Invalid, effect of 
Portion, purchase of 
Revenue arrears, sale for, at 
Right to redeem when extinguished 

S 60 N 22, 23, 24, 25 
— Receiver, to appoint, power of S 69A 

—Release of portion of equity of 

Contribution, effect on S 82 IN X 

Gift, whether S 122 N 1 

Power to S 60 N 43; S 82 N 19 

—Remedies of c tiT K 18 

Anomalous mortgagee ^ 

English mortgagee S 67 IN 

Mortgagee by conditional sale g 

Mortgagee by deposit of title 

Simple mortgagee S 67 N 13 

Usufructuary mortgagee ^ 0 

-Rents and profiu of property. enuUed^tg rt 


Sub-mortgagee 

— Person incompetent t o contract— Notice of _ 

Topical Index and Synopsis for each Section show where exactly to look for 'the point required. 
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S 69 N 27 
S 69 N 21 
S 69 N 22 
S 69 N 15 
S 60 N 25; S 69 N 27 

S 69 N 28 
S 69 N 6 


Mortgagee — Power of Sale, etc. (cortCd.) 

— Sale without intervention of Court 

Contract for sale, effect of S 69 N 22 
Co*mortgagor to 
Conduct of 
Effect of 
Fresh notice of 
Himself, to 
Effect of 

Legal incident, sale of 
Lis pendens, sale affected by S 69 N 25 
Notice — Arrears of interest for S69N16 
Notice to pay, without S 69 N 12 
Part of properly, of S 69 N 6 

Postponement of S 69 N 25a 

Purchaser 

Notice or irregularities, with S 69 N 18 
Persons competent to be S 69 N 27 

Position of S 69 N 29 

Protected, when S 69 N 18 

Title of S 69 

Title unimpeachable, when S 69 N 19 
Sale proceeds, application of S 69 N 30 
Stopping of S 69 N 26 

Subsequent mortgagee to S 60 N 24: 

S 69 N 27 

Three months after, notice S 69 N 15 
— Sub-mortgagee : See Sub-mortgagee. 

— Subsequent — Redemption by 

Assignment of mortgage-debt S 60A; 

S 60A N 1 

Third party re-transferee of properly to: 

S60A; S60A N1 
—Substituted security, right to .S 73 

See also Substituted security. 

— Succes.sive mortgagees: .Sec (I) Prior mort- 
gagee; f2) Mesne mortgagee: (3) Puisne 
mortgagee. 

— Waste, injunction to restrain, right of, to: 

S 66 N 8 

Mortgagee in possession 

— Accounts — Compound interest, charging of 

S 76 N 16 

Contract against keeping S 76 N 12 

Duty to keep S 76 

Duly to keep and render .S 76 N 12 
Expenses, deduction of .S 76 N 19 

Failure to keep — Effect of S 76 N 15 

Fair occupation rent .S 76 N 18 

Calculation of S 76 N 18 

Full and accurate S 76 N 12 

Inability — Receipts in lieu of interest 

S 77 N 1 

Loss from waste, debit of S 76 N 10 
Mode of taking S 76 N 16 

Mortgagor's liability under conlrarl 

S 77 N 3 

Proof of S 76 N 14 

Receipts S 76 N 17 

Receipts in lieu of interest — Effect of 

S 77 

Rents and profits in lieu of interest 

S 76 N 12 

Rests yearky S 76 N 16 

Surplus S 76 N 20 

Interest on S 76 N 20 

Taken, when to be S 76 N 13 


Mortgagee in possession (contd.) 

— Assignment of mortgage-debt, third parly 
to on redemption S 60A: S 60A N 1 

Deposit or tender by mortgagor — Effect nf 

. r S 76 

-Duh^ of S 76 N 1; S 78 

Failure to perform S 76 

Principles, application to the Punjab 

S 76 N 2 

— Fair occupation rent 

Calculation of S 76 N 18 

Occupation rent— Meaning of S 76 N 18 
'-Improvements by S 51 N 9 

See also Improvements. 

—Instances of S 76 N 5 

— In.Mirance money, application of S 76* 

„ . .S 76 N 1 1 

Reinstating property, for S 76 N 11 

— .fust allowances to S 76 N 19 

—Land revenue — Liability to pay S 72 N 3 
Increased revenue ’ S 72 N 3 

Rents and profits, out of S 72 N 3 
— Liabilities of S 7^ 

Absolute S 77 N I 

Contract excluding S 77 N 1 

— Lo.ss caused by, remedie.s foi S 76 N 22 
— .Management of property 

As his own, to manage S 76 N 6 

to ‘ S 76: .S 76 N 6 

Elxpenses of, deducted .S 76 N 19 

-Mesne profits, liability for S 76 N 21 : 

^ S 84 N 19 

-Occupation rent, fair calculation S 76 N 18 

— Permanent lea.se, by S 76 N 6 

—Personal service.s allowance for S 76 N 19 
— Possession 

Independent tenements, possession of one 

,, .S76N5 

Mortgagee, when in .S 76 N 5 

Qua mortgagee S 76 N .5 

Taking of 

Continuance of mortgage during 

^ . S 76 N 4 

Extinct, after mortgage, is .S 76 N 4 

Wrongful S 76 N 5 

—Public charges to pay ,S 76; .S 76 N 8 
Income from .S 76 N 8 

Tagavi advance S 76 N 8 

—Receipts, defined portion of principal, ap- 
[iropriation to S 77 N 2 

— ReceipLs in lieu of interest 
Contract for 

Effect of _S 77 

Illu.sirative cases .S 77 N 7 

T.iabilities under S. 76 — Effect of S 77 
— Receipt.s in lieu of interest and part of 
principal — Contract for— Effect of .S 77 

—Redemption, mortgagee’s right to crops 

r, r , S60NI7 

— Kent ol mortgaged properly 

Duty to pay 

Arrears S 76 N 8 

Income from S 76 N 8 

Failure to pay S 76 N 8 

Liability to pay S 76: S 76 N 8 

—Rents and profits, collection of 

S76; S76 N 7 


Remarki in foot-notes amplify principles in the Commentary & staiutp the special feature of the case 
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Mortgagee in possession (eonC<2.) 


Diligence in 


S 76 N 7 

Expenses of — Deducted 


S 76 N 19 

Percentage allowed 


S 76 N 19 

Illegal collection 


S 76 N 7 

Liability — Receipts in 

lieu 

of interest — 

Effect on 


S 77 

Non-recovery — Liability 

as to 

1 S 76 N 7 

Wilful tiefault in 


S 76 N 7 

Repairs necessary 

Contract as to 


S 76 N 9 

Duly to make 


S 76 N 9 

Funds for 


S 76 N 9 

Liability — Receipts in 

lieu 

of interest — 

Contract for 


S 77 

Liability to make 


S 76 

Water-pipes laying of. 

if 

S 76 N 9 


S 76; S 76 N 8 
contrary S 76 N 8 

S 76 N 8 
S 76 N 8 
S 76 N 8 
S 76 N 8 
S 76 N 8 


— Revenue 

Liability to pay 
Contract to the 
Contract under S. 77 — Effect 
Enhanced revenue 
Failure to pay 
Income from 
Newly assessed 

— Surplus with 

Interest on S 76 N 20 

Liability as to S 76 

Mortgagor, to be paid to S 76 N 20 
— Tender or deposit of mortgage-money 
effect of S 76 N 21 

Expenses incurred after — Credit, for 

S 76 N 21 

— Third party — Re-transfer to, on redemption 
compulsory S 60A ; S 60A N 1 

—Waste by S 7$ N 10 

Duty not to commit S 76; S 76 N 10 

What amounts to S 76 N 10 

I.oss occasioned, debit of S 76 N 10 
Prevention, third person waste by, of 

S 76 N 10 

— Who is — Illustrative cases S 76 N 5 

Mortgagor 

— Agent of 

Notice to S 102; S 102 N 2 

Subrogation, right to S 92 N 9 

— Co-mortgagor: See Co-mortgagor 
— Copies of title-deeds, right to make 

S 60B; S 60B N 1 
— Covenant against alienation by S 10 N 18 
See also Covenant not to assign or alie- 
nate — Mortgagor by. 

— Defined S 58 

— Deposit mortgage-money, right to S 83 

— Estoppel, to demy title S 65 N 4 

— Heir of, redemption by S 91 N 20 

—Implied contracts by S 65 

Benefit of S 65; S 65 N 3 

Goes with mortgagee’s interest 

S 65 Nil 

Breach — Remedies for S 65 N 10 

Conditions in lease, perform S 65; S 65 N 7 
Remedy for breach of S 65 N 10 

Contract to the contrary S 65 N 9 
Covenant for title S 65j S 65 N 4 
Breach of S 65 N 4 


Mortgagor (confrf.) "i-,.!/ 

Incumbrances, prior, failure to disclose 

S 65 N 4 

Remedies for breach S 65 N 4, 10 
Covenant running with land whether 

S65N3 

Defend title, to S 65; S 65 N 5 

Breach of S 65 N 5 

Remedy for breach S 65 N 10 

Enforced against whom can be S 65 N 11 
Incombrances previous to pay S 65 

Remedy for breach of S 65 N 10 
Mortgage prior to T, P. Act, in S 65 N 3 
Public charges to pay S 65; S 65 N6 
Remedy for breach S 65 N 10 

Rent of leasehold to pay S 65; S 65 N 7 
Remedy for breach of 

— Inspection of title deeds 


S 65 N 10 

S 60B; 
S60BN1 


^^^1 nv 

Best rent S 65A; s'fiSA N 5 

Binding on mortgagee S 65A 

Commencement of S 65A 

Contract providing for S 65A 

Duration of S 65A 

Lawful possession, mortgagor must be in 

S 65A N 3 

Mortgage prior to S 65A; S 65A N 2 
Ordinary course of management, in. 

S65AN4 

Permanent S 65A N 4 

Power to lease S 52 N 39; S 65A; 

S 65A N 1 

Renewal covenant for S ^A 

Security rendered insufficient .S 55A N 1 

— Lunatic, curator of, redemption by 

S 91 N 31 

— Minor, guardian of, redemption by 

S91N31 

— Person having no interest in property 

S 58 N 15 

— Personal decree Sgainst: See Mortgage suit 
— Personal liability to pay S 58 N 29 

— Persons deriving title from, includes 

S59A; S59AN2, 3,4;S84N4 
— Purchaser from, not for purpose of‘’ 

S92;S92N13 

— Redemption by: See Redemption. 

— Redemption, right of: See Redemption 


— Remedies of 
— Subrogation, right to 
— Successor-in-interest, of 
Subrogation right of 
— Waste by: See Waste- 

Moveable property 

— Beneficial interest in 


S - 84 N 2 
S 92 N 9 

S 92 N 9 

Mortgagor, by 

• 

S 3 N 24 

Accounts, right to ask, of 24 

Assignment of ®c^^N^24 

Benefit of contract ^ ^ 

Earnest-money, claim fw h S‘3 ^ 

Liability under contract 1 f m 97 

Life policy, money due under S o ri 

— Charge on c ino N 3 

Agreement to charge . J ^ , 

Writing not necessary S 100 N d 


Any case in the **Table of Cctsesf* will show where to get the entire case4aw ori thg poini. 
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Moveable property (contd.) 

— Delivery of property in gift S ^23 N 12 
— Exchange of S 118 N 1 

Mode of S U8 N 9 

— Foreclosure of S 58 N 11 

-Gift of S 4 N 7; S 122 N 6 

— Hypothecation of, writing necessary 

S 9 N ? 

— Lis pendens, doctrine of, if applies to 

S 52 N 15 

- Marshallin". ilo<trine of, applicability of; 

S56N6; S81N5 
-Mortgage of S 58 N 11 

Attested, if must he S 59 N 2 

Bonn fide transferee without notice 

S 58 N 11 

Delivery of possession S 58 N 11 

Formalities S 58 N 11 

Future crops S 3 N 4 

Mortgagee’s rights S 58 N 11 

Pledge, distinguished from S 58 N 11 

Redemption after default S 60 N 2 

Registration if n<‘ces$ary S 59 N 2 

Suit to enforce, parties O 34 R 1 N 1 
-- Ostensible owner, transfer by S 41 N 4 

- Part performance, application of S 53A N 8 

- Perpetuity, rule against, application to 

S 14 N 4 

— Pledge: See Pledge. 

— Sale of 

Condilioii as to title in S 119 N 2 

Warranty as to title in S 119 N 2 

[Nunkar 

- -Charge on properly, whether S 100 N 32 

— Deftned S 100 N 32 

INegligence 

-- Defined S 3 N 30 

— Duty to inquire S 3 N 30 

Cross negligence; .S’c^ negligence 

- Wilful absierition from inquiry distinguished 

from S 3 N 30 

Negotiable instriinientH 

— Custom or I,a« .Merchant, negotiable under 

S 137 N 4 

- Endorsee, light to debt S 8 N 17 

Meaning of -S 137 N 4 

-Promissory note - Endoi’semeiii of, debt if 
passes S 8 N 17 

.Statute - Negotiable under S 137 N 4 

Transfer of--Chapter VIII, T. P. Act 

S 1.37; S 137 N 2 

- -'J'ruiisfer of, mode of S 137 N 5 

-Actionable claim — Notice of transfer, of: 
See Actionable claim — Transfer of. 

- -Actual ^ 28 

Definite, information must be S 3 N 28 
Time, notice before purchase S 3 N 28 

—Agent, notice to S 3 N 41 

Authority to receive S 3 N 42 

Secret limitation of 3 3 N 42 

(>»sation of agency after S 3 N 44 

Common agent S 3 N 42, 43 

Communication by agent, presumption; 

S 3 N 41 

Conditions, easeutial S 3 N 43 

^owledge during agency S 3 N 43 


t t 


Negotiable instruments (conldl.) 

Knowledge, material to transaction 

S 3 N 43 

Exception S 3 N 47 

Fraud of agent S 3 N 41, 47 

Party, person seeking benefit to 

S 3 N 47 

Possibility of discovery by honest agent 

S 3 N 47 

Government as principal S 3 N 46 

Infant, principal S 3 N 45 

Principle, imputed to S 3 N 41 

Sub-agent, notice to S 3 N 42 

— Attestation, if notice of contents S 3 N 31 
Existing interest in properly, attestor 
having S 3 N 31 

Presumption as to S 3 N 31 

— Classes of S 3 N 28 

— Constructive S 3 N 28 

Classes of S 3 N 28 

Doctrine of, basis of S 3 N 28 

Doctrine of, principle underlying 

S 3 N 28 

English decision, application of S 3 N 28 
Fraudulent party, if can plead S3N49 
Meaning of S 3 N 28 

— Date of, legLslration of instrument 

S 3 N 36 

Date of filing memorandum .S 3 N 37 
— Decree as S 3 N 48 

— Deed, notice of, contents of, when 

S3 N 32 

Deeds referred to, notice of S 3 N 32 

— Definition of S3 

— Deposit of mortgage-money of: See Deposit 
of mortgage-money. 

— Forfeiture, notice to determine lease on 

S 111; S 111 N 16 
See also Forfeiture of lease 
— (iross negligence S 3 N 30 

See also Gross negligence 
— Husband of pardanashin woman, notice to 

S 3 N 42 

— Lessee, to, of transfer by lessor S 109 N 7 
— Lessee, to, to make good defect in property 

.S 108 (m) : .S 108 (mj N 6 
— Lis pendens, as S 3 N 48 

— Mortgage-money to pay S 69 N 12 

.See also Mortgagee -Power of sale with- 
out intervention of (iouit 
--Notice to quit: See Notice to quit 
— Notification in newspaper S 3 N 28, 

— Obligation annexed to the ownership of : 

S 40 N 17 

See also Obligation annexed to the owner- 
ship. 

— Partner, to S 3 N 42 

— Possession as S 3; S 3 N 39 

Actual, must be S 3 N 39 

Collateral agreements of person in pos- 
session, notice of S 3 N 39 

(Completion of contract, possession, if no- 
tice before S 3 N 40 

Restricted to title of person in possession 
only S 3 N 39 

—Proof of, onus S 3 N 50 

— Redemption, of S 60 


*‘TahU of Cases" indicates first reference in foot notes and reference to Official Reports. 
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\oiice — Agent, notice to (conid.) 

Registered instrument, notice of S3 

— Registered letter, refusal of S 3 N 29 

— Registration of instrument S 3 N 34 

Date of execution, notice if relates back 
to S 3 N 36 

Invalid registration S 3 N 38 

Hecistration not under Act of 1908 
** S 3 N 38 

Subsequent S 3 N 35 

-Repairs, notice to lessor S 108 (f) 

— Restrictive covenant of S 40 N 17 

5’ee also Restrictive covenant. 

— .'Severance of interests, of S 37 N 8 

— Taxes, omission to inquire S 3 N 29 

— Transferee for consideration without: See 
Transferee for value without notice 

— Wilful abstention from inquiry S 3 N 29 

Bona jides, want of, must be S 3 N 29 

Designed or intentional abstention 

S 3 N 29 

« 

INolice 

Duty to inquire S 3 N 29 

Negligence, distinguished from S 3 N 30 
Ouestion of, if one of fact or law 

S 3 N 33 

Record of Rights, omission to examine 

S 3 N 32 

Title deeds, failure to call for and inspect 
by transferee S 3 N 32 

Notice to quit S 106 

— Acceptance of subsequent rent S 113 N 3 
Cosharer, by S 113 N 3 

Ejectment suit during pendency of 

S 113 N 3 

Protest under 
Unauthorised person, by 

— Agent, notice by or to 
— Assignee of lessee, to 


•Assignee of lessor, by 


S 113 N 3 
S 113 N 3 
S 106 N 38 
S 106 N 37, 
S. 108 (i) N 3 
S 106 N 35; 
S 109 N 4 

Cases not governed by S. 106, in case of: 

S 106 N 49 
S 109 N 4 

Clear and unambiguous S 106 N 19 

Co-lessee to S 106 N 37 

Compensation for improvements, lessor un- 
dertaking to pay in S 106 N 28 

•Competency to give S 106 N 33 to 36 
Construction of S 106 N 19 

Contract to the contrary S 106; S 106 N 2 
Possession under agreement to grant 
lease for term certain S 106 N 8 
Valid, must be S 106 N 2 

-Go-owner, by S 106 N 34 

•Co-trustee, by S 106 N 34 

Denial of title by lessee— Effect of 

S 106 N 25 

-Determination of lease by S 111; S 111 N 23 

-Dispensed with, when S 106 N 25, 30, 31 
-Ejectment suit, without S 106 N 24 

-Enhancement of rent, clause for, in, effect of 

S 116 N 8 

-Expiring with end of year or a month of 
tenancy S 106 N 40 


Notice to quit (confd.) S 106 

— Form of S 106; S 106 N 19, 43 

— Given, when unnecessary S 106 N 27 

— Government lease by, in case of 106 N 47 

— Heirs of lessee, to S 106 N 37 

— Indefinite period, lease for S 106 N 7 
— Invalid, effect of S 106 N 19, 32; S 111 N 23 
— Invalidity, plea of S 106 N 24 

— Joint lessors,, by due S 106 N 34 

— Joint receivers, .by one S 106 N 34 

— Lease for life, in case of S 106 N 4 

— Lease for term certain, in case of 

^ S 106 N 2, 3 

Determination before expiry of period, by 

S 106 N 3 

— Lessee, by S 106 N 22, 33 

Duty to give up possession S 106 N 22 

— Lessor by S 106 N 33 

After assignment S 106 N 35; S109N4 

— Local law to the contrary S 106; S106N9 

— Manager of joint family by S 106 N 34 

— Municipality, lease by S 106 N 18 

— Onus as to S 106 N 2, 24 

— Option to continue on different terms, with 

S 106 N 20 

Enhanced rent, to pa'y S 106 N 20 

— Part of bolding, as to S 106 N 19 

—Period of S 106; S 106 N 39 

Calculation of S 106 N 42 

Year or month tenancy S 106 N 40, 41 

— Plea of want of S 106 N 24; S 111 N 23 

— Possession of lessee, after expiry of 

Damages, liability for S 106 N 32 

Invalid notice S 106 N 32 

Rent, liability for S 106 N 32 

— Principles S 106 N 19 

Cases not governed by S, 106, applied to 

S 106 N 49 

— Reasonable notice, when sufficient 

S 106 N 49 

— Receiver, by S 106 N 36 

— Second notice to quit — Effect of 

S 113 N 3 

— Service 

Co-lessee on 
Mode of 

Pleader or solicitor on 
Post by 

— Service tenures, in case of 

— Sub-lease, effect on 
— Sub-lessee to 
— Sufficiency of 
— Tenancy at will, in case of 
— Tenancy created by decision of Court 

S 106 N 19 

— Term of years, lease for, in case 

— To whom to be given 
— Trustee by 

— Unauthorised person, by 
— Unnecessary, when 

— Usage to the contrary 
— Validity of 
Verbal 

—Waiver of S 106 N 23; S 113; S 113 N 1 

^ Acceptance of subsequent rent 

Sliam (a); S113N3 


S 106 
S 106 N 37 
S 106 N 44 
S 106 N 46 
S 106 N 45 
S 111 N 22 
S 106 N 29 
S 106 N 37 
S 106 N 19 
S 106 N 6 


S 106 N 37. 38 
S 106 N 36 
S 106 N 38 
S 111 N 23 
S 106; S 106 N 10 
S 106 N 19, 39 
S 106 N 49 


The special features of this work are indicated in the Preface. 
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Notice to quit (conCd.) 

Ejectment suit, acceptance after 

S 113 N 3 

Protest, acceptance under S 113 N 3 
Acts not amounting to S 113 N 3 

Consent of person to whom given, neces- 
sary S 113; S 113 N 2 

Demand, mere, for subsequent rent 

S 113 N 3 

Distress for rent, by S 113 N 3 

Effect of S 113 N 4 

English law S 113 N 1 

Guarrantor for rent, effect on S 113 N 4 

Intention to treat lease as subsisting 

S 113 N 3 

Permanent tenancy, assertion of 

S 113 N 1 

Rent prior to, acceptance of S 113 N 3 

Second notice, to quit, by S 113 N 3 

— Who can give S 106 N 33 to 36 

— Writing in S 106 

— Year or month of tenancy S 106 N 40, 41 
Calculation of S 106 N 42 

Obligation annexed tu ownership 
— Contract for sale of immovable properly 

S 40 N 8 

— Contribution to mortgage-debt, contract ex- 
cluding S 82 N 8 

—Debt, contract to pay, of another S 40 N 14 
— Enforcement of S 40 

— Illustrative cases S 40 N 15 

— Land revenue, contract to pay, on land of 
another S 40 N 14 

— Lease 

Contract for renewal of S 105 N 36 
Contract to give S 40 N 13: 105 N 4 

— Maintenance, contract to pay S 40 N 9 
—Meaning of S 40 N 7 

— Mortgage contract to give S 40 N 11 
— Notice of S 40 N 17 

Onus to prove S 40 N 17 

'i'ransferee with S 40 N 17 

- Pre-emption, contract for .S 40 N 10 

- Second transferee from itmu fide purchaser, 

enforcement against S 40 N 19 

—Test .S 40 N 7 

—Transfer l>y oijeralion of law, i*nforctfni6nt 
in case of ^ 20 

— Transferee of properry S 40 N 18 

Court sale, purchaser at S 40 N 20 

— Zaricharam contract to pay S 40 N 12 

Occupuncy rigliU 

— Transfer of S 6 N 31, 37 

One transfer of transferable and not trans- 
ferable, effect S 6 N 29 

Prohibited by agreement — Effect 

S 6 N 37 

Prohibited by dec ree of Court S 6 N 37 
Occupuncy lenunt 

— Mortgage by— Redemption by person recog- 
nised subsequently as tenant S 91 N 36 

Official Assignee or Receiver 
— Authorized to transfer insolvent’s property 

S 7 N 5 

— Fraudulent transfer, avoidance by 

S 53 N 29 

— Sale by S 54 N 3 


Official Assignee or Receiver (contd*) 
Section 43, applicability of S 43 N 12 
Whether transfer by operation of law S 2 N 6 
— Specific performance against S 40 N 20 
— Whether a necessary party to a mortgage 
suit O 34 R 1 N 14 

Onerous gift S 127 

— Acceptance of S 122 N 7; S 127 

Effect of S 127; S 127 N 5 

Principle S 127 N 2 

— Conditional gift, distinguished from 

S 127 N 3 

—Disqualified transferee, to S 127 

Acceptance by S 127; S 127 N 4 

Death before attaining competency 

S 127 N 4 

— Option to select, separate transfers S 127; 

S 127 N 2 

— Single transfer, acceptance in case of S 127; 

S 127 N 2 

Operation of law, charge by 
Scf Charge. 

Operation of transfer S 8 

— Corpus of transfer S 8 N 10 

See also Corpus of transfer 
—English law S 8 N 1, 2 

— Execution sale — What passes at S 8 N 3 
— Heritable estate, when conferred $ 8 N 4 
— Hindu female, transfer to S 8 N 6 

Absolute estate, passing of S 8 N 6 

—Hindu law S 8 N 6 

— Intention 

Different intention expressed or implied ; 
„ S8N4 

How gathered .S 8 N 4 

—Interest in property — Transfer of S 8 N 8 
—Lease, on S 8 N 8; S 108 (o) N 6 

— Legal incidents of property: See Legal in- 
cidents of property 

—Maintenance grant S 8 N 5 

Heritable, when S 8 N 5 

—Mortgage, on S 8 N 8 

— Passes all interest of transferor S 8 N 2 

—Principles S 8 N 2; S 10 N 1 

— Rent and profits, transfer of S 8 N 14 
— Revenue sale — What passes at S 8 N 3 

Building on land S 8 N 3 

— Sales m inviium — What passes at S 8 N 3 

— Transferee — What passes to 

Better title than transferor S 8 N 9 
Hindu widow — Transfer by S 8 N 9 

Transferor with absolute interest S8N9 
Transferor with dual capacity S 8 N 9 
Transferor’s interest passes — Principle un- 
derlying S 8 N 2 

— Unauthorised person, transfer by; See Trans- 

fer by unauthorised person. 

Opposed to the nature of interest, transfer 

_ ^ S 6 N 26 

— Emoluments attached to office, transfer of 

^ S 6 N 26 

— Service tenures, transfer of S 6 N 26a 
See also Service tenures. 

— Temple, transfer of S 6 N 26 

Oral transfer 5 9 

— Agricultural lease S 117 N 4 


tm ihe footnotes to the Commentary* indicates either a leading case or a case giving fuller reasons. 
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Oral Transfer (contd.} 

— Hindu law S 9 N 1 

- Mahomedan law b 9 N i 

Morigaye liy deposit of title deeds 

S4B N 10 

Pjior to passing of J'. P. Act — Validity of 

S9N 1 

I’lioiiiy over one by registered instrument 

S 48 N 10 

-Writing, whrn not necessary S 9 N 2 

Order 

Lrasf embodied in S 107 N 13 

.See also Lease 

i ianhfer by or, in execution of b 2 N 6 
r. P. Act not applicable S 2; S 2 N 6 

Ostensible owner 
— Benamidar 

— Defined 

— Mortgagee, if included 

Transfer by; .See Oslensilde owner, transfer 


Ostensible owner^ transfer by (cont<j.) 

— Reasonable care by transferee S 41 N 23 


b 41 N 8 
b 41 iN 8 
b 41 N 17 


(Jslcii»ible owner, transfer by 







b 41 

— Applicability of b. 38 lo 


b 37 

N 

3 

— Burden of proof, as lo 


.S -H 

N 

25 

- i.onsenl to ostensible ownershiji 

.S 41 

iN 

8 

Attestation, if amounts to 


b 41 

N 

1.3 

(Capacity to give 


b 41 

N 

8 

Death of real owner, cflecl 

b 41 

N 

15 

Express 


b 41 

N 

10 

Implied 


b 41 

N 

10 

Minor, by 


b 41 

N 

8 

Mistake under 


.S 41 

N 

12 

Mortgagee, by 


S 41 N 

8 

Motive immaterial 


b 41 

N 

14 

Nature of 


b 41 

N 

12 

Necessity of 


S 41 

N 

8 

Ownership, consent must 

be to b 41 

N 

8 

Reversioner, Hindu, by 


S 41 

N 

8 

Silence amounting to 


S 41 

N 

10 


Transfer, consent lo, necessary if 

S 41 N 11 

What amounts to b 41 N 8 

Withdrawn before transfer b 41 iN 15 

— -Dekkhan Agriculturists’ Relief Act (Wil 

of 1879) — S. lOA, suit under S 41 N o 

— Estoppel, real owner S 41 N 2 

Distinction between S. 115, Evidence Act 
and S. 41, T. P. Act S 41 N 2 

— Execution sale, principle of S. 41, applica- 
bility S 41 N 3 

— Good faith, transferee in S 41 N 22 

Burden ol proof as to S 41 N 25 

Plea of S 41 N 24 

— Interest in property, ostensible owner hav- 
ing some S 41 N 18 

-Lis pendens, suit by real owner— Effect of, 
' b 41 N 16 

b 41 N 4 
S 41 N 9 
S 41 N 9 
S 41 N .9 
b 41 N 9 


on 


— Moveable property, bf 
— Person interested in property 
Guardian 

Reversioner, Hindu 
Trustee 

— Principle underlying S 41; S 41 N 1 

Provinces where T. P. Act does not apply 

S 41 N 5 


S 41 N 25 
S 41 N 23 
S 41 N 24 
S 41 N 23 
S 41 N 23 
S 41 N 23 


S 41 N 21 
S 41 N 7 

S 98 N 8 


Burdeii of proof as to 
Degree of care 
Plea of 

Possession, inquiry as lo 
Title, inquiry into 
Whot amounts to 
— Subsequent transferee from first transferee, 
protected, if S 41 N 20 

— Tiile of transferee lo be considered from 
date of transfer S 41 N 24a 

— Transfer, moilgage-money, payment of, if 

S 41 N 19- 

— Transferee, protected, when 
Coiulilions for 

Olti mortgage 
— Incidents of 
-Rights and liabilities of parties $ 98 N 6 

Owelty 

— Meaning of S 48 N 13 

— Priority of S 48 N 13 

Purdanishin lady 

— Attestation of deed executed by 

S 3 N lla, 14 

— Competency to contract S 7 N 3 

— Husband — If agent S 3 N 42 

-Gift by S 122 N 3 

Revocation of S 126 N 10 

— Mortgage by S 58 N 22 

— I'ransfer l)y — Independent advice 

S58N22; S 126 N 10 
i’art performance S 53A 

Part performance — Acquiescence and ex- 
pectation, how far are. 

-Acu of S 53A N 10 

Act in furtherance of contract 

S 53A N 10 

— Bars enforcement of right, by transferor 

S53AN13 

— Consideration, transfer for, necessary 

S 53A N 7 

— Contract to transfer 
Invalidity, nature of 
Proof of 

Writing, must be in 
— Defence 

Available only in 
Third parties, against 
— Equitable doctrine of 


S 53A N 6 
S 53A N 12 
S 53A N 16 
S 53A N 9 


S 53A N 13 
S 53A N 13 

S 53A N 1; 
S 105 N 19 
S 53A N 3. 18 
S 53A N 1 


Applicability in India 
History of 
Importation, partial, into India 

S 53A N 3 

Limitations of S 53A N 1 

S. 53A and, distinction between 

S53AN4 

— Family arrangement, applicability to 

S 53A N 6 

— Gift, application to S 53A N 7;S123 N 9 
Hindu reversioner, bound by, transferee from 
widow S 53A N 14 

— Immovable properly, restricted to 


applicabilit^y to 


— Instrument of transfer 
Applicability of 


S53AN8 
S 53A N 6 


irnhe foot notes to the Commentary f indicates a case which is most appropriate for the proposition 
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Part performance (contd.) 

Invalidity, nature of S 53A N 12 

• — Law prior to S. 53A S 53A N 3 

-^•l.ease, application to: S 53A N 6; 

S 105 N 4, 19, 39; S 107 N 14 
— Limitation for defence of S 53A N 19 
— Moveable property, contract relating to 

S 53A N 8 

Oral (ontracl — Aiipii<ation of S 53A; 

S 53A N 4 

—Performance by transferee of his part 

Complete, must be S 53A N 11 

Willingness to perform S 53A Nil 

-Plea of 53A N 20 

— Possession of transferee S 53A N 10 

De hors the contract S 53A N 10 

l^ursuance of contract in, must be 

S 53A N 10 

—Retrospective, S. 53A, if S 53A N 5 

— •Rights provided by contract S 53A N 13 

• -Specific Relief Act. S. 27A and S. 53A, f. 

P. Act, compareil S 53 A N 17 

— Sues successionis, transfer of, application to 

S53AN12 

- -SuiTender, applicability to S 53A N 6 

• 'I'eirns of transfer, (rieur must be 

S 53A N 9 

—Third parlies, available against, if 

S 53A N 13 

-Transferee wllliout notice protected 

S 53A N 15 

Void transfers, application to S 53.\ N 12 

— Walsh V. Lonsdale, doctrine of, distinguish- 
ed from ^ ^ ^ 

— Writing 

Contract in, necessuey S 53A N ) 

— Agreement against — Validity S 11 1'^ 

--Agreement to divide hy reversioner S 6N4 
- Co-owner, right of 44 N 5 

- -Coparcener, transferee from, right of 

S 44 N 6 

—-Exchange, partition whether S 118 N 5 
— Fraudulent transfer, when S 53 N 5 

—Hindu law, right under S 44 N 6 

-'•Lis pendens, partition suit operates as 

S 52 Pi 1 ^ 

- Oral S 2 N 4 

--Resiraitil on- Void for repugnancy 

S 11 N 9 

-Share obtaine.l on— Mortgagee’s right to 

S 67 N 29: S 73 N I 

— Suit for c M c 

Balance of convenience, S 44 N 5 

Temporary, precarious or qualified inte- 
rest, plaintiff having S 44 N 5 

Unity of possession, necessary S 44 N 5 

'I'ransfer of property, partition whether 

S 5 N 2, 4; S40 N 18; S 53 N 5 
—Writing S 9 N 10 

Partner 

—Aocounlft, right to call for, nature of 

S 3 N 24 

— Atalgnment of rights to another, if transfer 

S 5 N 4 

Competency to transfer partnership property 

S 7 N 7 


Partner (contd.) 

— Forfeiture of interest on insolvency 

S 12 N 6 

— Mortgage by S 58 N 25 

— Notice to S 3 N 42 

• -Payment or tender to S 60 N 12 

— Share of, transferability of S (i N 22 

Puymenl 

— Mortgage-money, of 

.See (1) Morigage-monc')' (21 Redemp- 
tion. 

•--Rent of: See Rent. 

Pension 

— ApportionmeJU of S 36 

— Elssentials of S 6 N 24 

--Instam-es S 6 N 24 

-Meaning of S 6 N 24 

— Political 

Meaning of S 6 N 24 

Transfer of .S 6 ; S 6 N 24 

— .Stipends ailovved in pensiom-rs of ilir Oowji 
— Transfer of S 6 

- 'I'ransfer of S 6 N 24 

fVeforinunce of an ai-t, condition of 
(!omlilion 'iu))se<iMeni a,^ lo, breach of 

S 33; S 33 N 2 

— Ignorance of condilion S 34 N 3 

— Person iiiiercsted in non-fulfilment of con- 
dition S 34 N 2 

Prevenled liy fraud, etled S 34; S 34 N2 
-—Time specified foi--lmpossihilily of per- 
forniaiice by fraud S 34 N 2 

Periodic leases 

--Agricultural purpose*, lease for S 105 N 31 ; 
S 106 N 12, 13 

— Building purpose, lease for S 106 N 12 
— Construction of lease S 105 N 31 

— Determination of S 105 N 31 

—Duration S 105 N 31. 32; 5 106 

Pre.sunipiion S 106 

— Essentials of .S 105 N 31 

--Government, lease by S 106 N 47 

— Manufacturing purpose, lease for 

S 105 N 31 ; S 100 N 12, 13 
— Month to month from .S 105 N 31; 

.S 106 N 12, 17 

Building pur[» 0 '-e, lease, for 
i S 106 N 12, 14 

(Calculation of liine S 106 N 41, 42 
Heritable .S 106 N 17 

l.ea.se, when deemed to be S 106 

Ordinary tenant S 106 N 15 

Partible S 106 N 17 

— Notice to quit, deierinined b) S 106 

— Notice to quit, in case of: .''>e Notice to 
quit. 

— Presumption of S 105 N 31, 32; 

S 106 N 12 

— Single lease S 10.5 N 31; S 106 N 16 
— Test to determine S 105 N 31 

— Usage to the contrary S 106 N 10 

— Year or month of tenancy S 106 N 40, 41 

Calculation of S 106 N 42 

— Year lo year, from S 105 N 31; 

S 106 N 16; S 107 N 4 
Agricultural purpose, lease for 

S 106 N 13 


I Reference to Official Reports are invariably given in all cases found in the Official Reports. 
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Periodic leases (^contd.y 

Computation of time S 106 N 41, 42 
Death of lessee S 106 N 16 

Defined S 107 N 4 

Determination of — Efflux of time by: 

S 111 N 2 

I^ease, when deemed to be S 106 

•Vlamifacturing purpose, lease for 

S 106 N 13 

Presumption S 106 N 12 

Registered in?«ti iitnent necessary S105N8; 

S 107; S 107 N 1, 4 
Single lease S 106 N 16 

Vearly rent fixed, lease whether: 

S 105 N 26, 31 

Yearly rent, reservation of S 106 N 15 
Periodical puyinerit 

— Apportionment of S 36; S 36 N 7 

— Meaning of S 36 N 7 

Pernianeni lease 

— Absolute estate, creation of, distinguislied 

S 105 N 42 

— Acquisition of permanent tenancy 

Adverse possession, by S 105 N 33 

Estoppel, by S 105 N 55 

Prescription, by S 105 N 54, 79 

Subsequent to commencement of ordinary 
lease S 105 N 53 

- -Assertion of 

Denial of title, wlietlier amounts to 

S 111 N 14 

Waiver of notice to quit S 113 N 1 
— Construction of lease S 105 N 47 

— Creation of S 105 N 41; S 106 N 5 

— Determination of, efflux of lime by 

S 111 N 2 

— English law S 105 N 41, 42 

— Evidence of 

Circumstantial evidence S 105 N 48 to 51 
Dwelling or residential purposes, lease for, 
in case of S 105 N 50 

Long and undisturbed possession at fixed 
rent S 105 N 49 

Successions and transfers S 105 N 51 
— Forfeiture, in case of S 111 N 12 

— Improvements by lessee S 51 N 9 

— Local usage, by S 105 N 41 

— Ivost grant, principle of, as applied to 

S 105 N 44 

— Mortgagee in possession, power to grant 

S 76 N 6 

— Mortgagor, by S ^A N 4 

— Notice to quit S 106 N 5 

— Onus of proof S 105 N 43 

— Origin unknown, presumption of validity of 
grant S 105 N 45 

— Presumption against S 105 N 43 

— Registration S 106 N 5 

— Religious or charitable endowments, pro 
perty of 

— Restraint on alienation 
— Sale distinguished from 
— Subsequent arrangement 
and tenant 

— Underproprietary rights, grant of 

S 105 N 42 

—Valid S 105 N 41 


Perpetuity, rule against S 14; S 14 N 2 
— Alternative limitations, one void by xeasonof 

„ S14N9 

Bequest, application of rule to S 14 N 1 
— Cessation of interest, if affected by 

... SUNS 

—Charge, applicability to SUNS 

— Charities, application of, rule to 

^ S18;S18N2 

— Contract, applicability of, rule to 

S 14 N 10 

Sale of land, contract for S 14 N 10 

— (-ovenant not to assign or alienate in, vali- 

‘**t> of S 10 N 16 

— ( .ovenant running with land, applicability to 

S 14 N 16 

— Creation of perpetuity 

Modes of S 14 N 2 

Public policy opposed to S 14 N 2 
— English law S 14 N 2 

— Future interests whether affected by 

SUNS 

— Future interests — Remoteness in commence* 

ment necessary SUNS 

—Hindu law S 14 N 13 

— Immovable property, application to 

S 14 N 4 

— Idving persons, one or more, transfer to 

S 14 N 6 

— Mahomedan law S 14 N 14 

—Minority of unborn person S 14 N 2, 8 

— Moveable property, application to S 14 N 4 
— Possible events to be considered S 14 N 2 

— Postponement of vesting 

Attaining age of 21, unborn person 

SUNS 

Maximum period S 14 N 2 

— Power of appointment, estate created under, 
application to SUN 12 

— Pre-emption, (‘ontract for, if affected by 

S 14 N 10 

— Reason of rule S 14 N 2 

— Several limitations, some void on account of 

S UN9 

— Wakf, application to SUN 14; S 18N5 


Person 
— Defined 
— Juristic 
Court 

— Person in existence 

Child en ventre sa mere 


S 5 N 3 
S 5 N 3 
S 5 N 3 


S 105 N 56 
S 10 N 13 
S 105 N 42 
hetween- landlord 
S 105 N 52 


S 13 N 4; 
S 14 N 6, 7 
Son adopted after a man's death S 13 N6; 

S U N 7 

Personal liability, mortgagor’s 
— Anomalous mortgage, in S 68 N 12; 

S 98 N 1, 5, 6 

— Construction of instrument 0 34 R 6 N 5 
— Covenant running with land, whether: 

S58N29; S 68 N 8 
S 68 N 2 
S 68 N 2 


— Covenant to pay 

Express or implied 

Mortgagee when not entitled to sue on: 

S68N2 

Presumed d *i ^ ^ m a 

Runs with land, whether S 68 N 8 

Topical Index and Synopsis for each Section show where exactly to look.ior the point required. 
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Personal liability, mortgagor’s — Covenant 
to pay (conid.) 

Test to find out S 68 N 2 

Void mortgage — Relief if can be given on 

S 68 N 13 

— English mortgage — Essential in S 58 N 38 
— E% contractu S 68 N 1 

— Ex delicto S 68 N 1 

— Guardian’s S 68 N 11 

— Interest, for S 68 N 14 

— Legal representative of mortgagor, of S 68; 

S 68 N 9 

— Minor mortgagor S 68 N 10 

— Mortgage by conditional sale, in 

S 58 N 29, 31 

— Mortgage bv deposit of title deeds, in 

S 58 N 39 

—Personal decree: Sef Mortgage suit. 

— Presumption of S 58 N 29 

— Simple mortgage, in S 58 N 27, 29 

—Simple mortgage usufructuary, in S 98 N 5 
— Suit to enforce — Limitation S 58 N 29 
— Transferee from mortgagor, of 

S 68; S 68 N 8 

Agreement to pay mortgage-delu 

S 68 N 8 

— Unregistered mortgage, admissibility of 

S 59 N 14 

— Usufructury mortgage, in S 58 N 29, 35 
— Void moitgage 

Relief on covenant to pay 
Relief under S. 68 
— Welsh mortgage in 
Peruartbum niurlguge 
— Incidents of 
Pledge 

—Decree, pledge of 
— Future property, of • 

— Mortgage, distinguished from 
— T. P. Act doc.s not deal with 
— Transfer, if 
Possession 
— Actual possession 

Notice, operates as 
Open site, stacking, fodder or 

tie, if S 3 IN o9 

“*^l‘SJ’^duty S 108 (b); S 108 (b) 

N 1 to 4 

Seller’s duly S 55: S 55 N 7 

— loinl possession ^ nt ^ 

Co-owner, right of ? , ^ 

Coparcener, transferee from, right of 

S 44 N 6 

Dwelling house, transferee from one co- 
owner, right of ^ S 5 

Ouster S 44 N 4 

—Notice— Possession when c w 

—Occupation, distinguished f^rom b 76 W IB 
—Redemption, delivery on b 60; b 60 N 

Possibility r .u 

—Charge creation of mlcresi of owner there- 

alter S 6 N 6 

—Contingent interest, if S 21 N 4 5 

—Contingent right N 6 

—Coparcener, interest of b 6 IN 6 

— Future offerings, right to 


.S 68 N 13 
S 68 N 13 
S 58 N 29 
S 98 N 9 
S 98 N 9 

Pre N 2 
S 58 N 10 
S 58 N 11 
Pre N 2 
.S 5 N 2 


S 3 N 39 


Possibility icontd*) 

— Like nature, possibility of S 6 N 6 

Chance of succession or bequest, if limit- 
ed to S 6 N 6 

Gratuity S 6 N 6 

Meaning S 6 N 6 

— Property, possibilify not S 6 N 3 

— S. 43, applicability to transfer of S 6 N 7 

— Transfer of 6 

— Vested interest S 6 N 0 

Postponement of prior mortgagee 
.See ( 1 ) Prior mortgagee 
(2) Priority 

Power of appointment 

— Election, under S 35 N 27 

— General and special b 14 N 12 

— Perpetuity, rule against — Application to es- 
tate created under S 14 N 12 

i — Person to take in default of exercise of — 
Interest of S 19 N 12 

--Property, power of appointment whether 

S 5 ‘N 5 

— Vested, interest if <-nn be before exercise of 

S 19 N 12 

Preamble Pre N 1 

Pre*emption 

— Agreement for — Validity .S 10 N 16 

— Condition for — Validity S 10 N 7 

— Conlraj:t for b 54 N 23 

(Jovenant running with land, whether: 

b 40 N 10 

Nature of -S 40 N 10 

— Decree for — 'J’ran.sferability b 6 N 12 

—Exchange, on S 118 N 3; b 120 N 2 

— Lis pendens, appli<ahillty of. to suit for: 

b 52 N 21 

— Perpetuity rule against, if 
of 

— Right of 
Personal 

Proi)erty transferred by 


affects contract 

b 14 N K) 


b 6 N 12 
pre-emplor 

b 6 N 12 

Transferability S 6 N 12 

— Sale, for purpose of — Determination of 

b 54 N 4 

— .Sale necessary for .S 118 N 3 

— .Subrogation, pre-emptor, right of 

b 92 N 26 

— Transferee of land snl*j»'cl to — Improve- 
ments by b 51 N 12 

Premium in lease 
.See lease 

Price 

— Ascertainment of 
— Defined 

— Different from that recited 
Evidence as to 
Onus as to 
— Essential in sale 
— Inadequacy of 
— Inflation of 
— Meaning of 

— Non-payment of— Effect of 
— Paid or promised 


S 54 N 12 
S .54 N 12 

S 54 N 15 
b 54 N 15 
S 54 N 12 
.S 54 N 16 
b 54 N 16 

b 54 N 12 
S 54 N 14 
S 54 N 13 


S 6 N 6 I — Transfer for, what constitutes S 54 N 12 


Remarksin foot-notes amplify principles in the Commentary & statutf the special feature of the 


case 
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Principal and agent 

— Agent 

Authority of, secret limitation S 3 N 42 
Defined S 3 N 42 

Deposit of mortgage-money, notice of, to: 

S 1U2: S 102 N 2, 3 
Notice to (piil by or to S 106 N 38 
Tender to S 102; S 102 N 2, 3 

•• Infant principal, notice to agent S 3 N 45 
iNolice to agent — Effect: Nee Notice 
— Partner, agent of linn, if S 3 N 42 

Snl)-ageiit notice to S 3 N 42 

Prior and puisne niorlgagees 

Puisne not party to suit by j>rior 

Prior mortgagee — Purchaser, rights of 

S 67 N 20; 0 34 R 1 N 19 
Purchaser, rights of S 67 N 20 

— Remedies against each other S 67 N 19 
-Stilt hy puisne mortgagee 0 34 R 1 

-Suit hy, without impleading each other 

() M K J N 19 

Prior interest 

--Allernutive transfer- Failure t)f one under 
S. 13 or S. 14, effect of S 16 N 3 

Defeasance uiul repugnant clause, distin- 
guished S 32 N 9 

■ -Defeasance clause with gift over S 28 N 2 

(Construction of S 29 N 3 

Strict constiiiction S 29 N 3 

Definite person or persons, in favour of: 

S 28 N 8 

Impossibility of fullilmeiit of condition — 
Effect S 30 N 3 

Knowledge of condition, if necessary 

S 29 N 6 

Strict fulfilment of S 29 N 4 

— Failure of 

Acceleration of subsequent interest S 27 ; 

S27N2; S28N U 
Bequests, rule as to S 27 N 1 

Effect to lie given to intention of trans- 
feror S 27 N 2 

Illustrative cases S 57 N 2 

Failing under S. 13 or S. 14 — Effect 

S 16; S 16 N 3 

Genera! rule us to subsequent interest: 

S 16 N 3 , 

Exceptions S 16 N 3 

Manner of, specifieil — Effect on ulterior 
disposition S 27; S 27 N 2 

— Ullerior interest invalid, piior if affected 

S 30; S 30 N 2: 

—Void 

Effect on interest to take effect after ; 

S 16 N 3 i 

Subsequent interest independent — Effect i 

S 16 N 3.: 

Prior mortgagee 

See also Prior and puisne mortgagees ^ 
—Acquisition of equity of redemption S 101 1 
See also Merger 

— Fraud of S 78 N 2 

--Gross neglect of S 78 N 4j 

Evidence of fraud, amounting to I 

S 78 N 4; 

Lache,s, institution of suit in S 78 N 7, 
Parting with title deed S 78 N 5( 


Prior mortgagee Ccontd,) 

Title deeds, failure to obtain S 78 N 5, 6 
— Loss of priority, effect of S 78 N 10a 

— Misrepresentation of S 78 N 3 

- Necessarv pari'i-. mortgage suit in, whether 

S 91 N 7 

- Posterior mortgagees, rights against 

S94N2 

Personal decree, right to S 94 N 3 
-• Postponement of S 78; S 78 N 1 

Burden of proof S 78 N 11 

Disjunctive, ingredients S 78 N 1, 4 
FramI hy S 78 N 2 

(iross neglect, by S 78 N 4 

E\idence of fraud amounting to 

S 78 N 4 

Misrepresentation by S 78 N 3 

Constructive fraud amounting to 

S 78 N 3 

Silence, mere S 78 N 3 

Notice, subsequent mortgagee with 

S78N9 

Proximate cause of inducement S 78 N 8 
Punjab, principles applied to S 78 N 13 

- Pieferential right to redeem, when has 

S 91 N 41 

Priority lost, when S 78 

- Purchase of equity of redemption by — Right 
to redeem subsequent mortgage, on 

S91N7 

- Reilemplion of subsequent mortgage by — 

.Subrogation, right of S 92 N 12 

- Redemption, subsequent mortgage, of 

S 91 N 7 

Purchaser nf equity of redemption, as 

S91N7 

-- Subseriuent advance by, meaning of 

S93N6 

Tacking prohibited S 93; S 93 N 3 
Priority 

- Charge — Future advance to secure, of 

S 79 N 10 

— Charge and mortgage, between S 48 N 3 
— Charge — Floating charge S 100 N 10 

; — Cihurge, several between S 100 N 18 

— Co-existence of successively created rights 

S48N6 

Simple mortgage and lease rights, under 

S 48 N 6 

IJsufrnctuarv mortgages, successive 

S 48 N 6 

— Contract or reservation as to S 48 N 7 
— Contract to transfer, right created^ 3 

— Crown debts S 48 N 14 

— Different properties question in respect ol 

S 48 N 5 

—Exception, S. 79 is S 79 N 2 

— Future advances, of: See Future advances 

Mortgage to secure c 40 n 1 

— General rule S 48, S 48 N 

“‘"Burden of proof I ™ 2 

Estoppel, by ^ c 70 * c to ^ ^2 

Fraud W S 78; S 78 IN 2 

■ Gross neglect, by 3 

Misrepresentation, by S 78, S 78 iN J 


Any case in the “Table of Cases’* wiH show where to get the entire case-law on thg powit. 
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Priority (confd.) 

— Mortgage of 

Agreement, priority of e6tecl S 40 N 11 
l.oss of S 78 

— Oral transfer and transfer by registered ins- 
trument, between S 48 N 10 

— Owelty liens S 48 N 13 

— Postponement of prior mortgagee: .See Prior 
• mortgagee 

— Receiver, mortgage by, of S 48 N 12 

— Redemption, right of, in S 91 N 41 

— Registered and unregistered inistrnmejits, 

between S 48 N 9 

Notice of unregistered, to sjibsequcnt 

transferee S 48 N 9 

— Registered instruments, bel^^ce^ S 48 N 3 
— Renewal of prior mortgage, of S 101 N 3 

— Rights created by transfer, of S 48 

— Salvage liens S 48 N 11 

— Same day, rights created on S 48 N 1 1 
— Same person, transfers by S 48 N 2 

I^ecal representative, transfer by 

S 48 N 2 

— Same time, rights created at S 48 N 4 

— Sub-mortgages, as between S 58 N S 

Profits 

.See Rents and Prolits 

Properly 

— Alimony S S N 5 

— British India, properly outside: Sr.p British 

India 

— Chance of obtaining legaey S 6 N 3 

- -Chanee of suerression S 6 N 3. 4 

— Future .S 5 N 5 

Assignment of S 5 N 7 : S 6 N 3 

- Future crops — Mortgage of S 5 N 7 

- Legal and equitable estates S .5 N ft 

— I>egal incidents of: See Legal itiridenl of 
property 

— Meaning of ‘5 N .5 

- Fossibilii’y, mere, if S 6 N 3 

— Power of appointment S 5 N .5 

— Real and personal S 3 N 2 

- Real property~If identical with ‘immovable 

property’ ^ \ ^ ^ 

-Right enforcea!>Ie, if must be S 5 N5 

—Right in proeseMti necessary S 5 N ."> 
— Right to sue, mere 9 N 

—“Thing” whether S 118 N 7 

— Trade mark S .5 N •> 

- Transferability: Setj Tran-^fer of Property 

Public Office 

-Defined 5 ^ 

— ^Transfer of S 6; S 6 N _3 

Public Officer 

— Salary of c ^ w j j 

Provident fund amount S 6 IN 23 

Transfer of .S 6; S 6 N 23 

—Transfer, taking of S 6 N 35 

Public policy, opposed to - a N 'f 

precede,,. S 2S: S « N ^ 

—Condition subsequent -S 32 IN .) 

—Future maintenance, right to, -.c 

d O X V X ij 


Public Policy, opposed to (contd.) 

— Ttiterest restricted in enjoyment to owner, 
transfer of S 6 N 15 

— Judicial precedents, value of, in determin- 
ing what is S 25 N 9 

— Marriage brocage ronlraei S 6 N 35 

— New head. Court not empowered to invent: 

S 6 N 35 

--Pcrpiiiuily, creation of .S 14 N 2 

■ -Public servant, taking of transfer by 

S 6 N 35 

— Restraint of trade, contract in S 5 N 35 
— Restrain! on alienation S 10 N 1 

— Restraint on marriage, «*ondition in 

S 25 N 9 

--Transfers prohibited as 

Pension S 6 N 24 

Public office S 6 N 23 

Salary of public officer S 6 N 23 

— Wagering contra<*f S 6 N 35 

Public works 

— Mortgagee of — Remedy of S 67; S 67 N 26 

Puisne mortgagee 

See also (1) Mesne mortgagee 

(2) Prior and puisne mortgagees 
Prior inoi'igagee’s preferential right to re- 
fleem S 91 N 41 

-- Redemption by S 91 N .5 

Any prioi' mortgage, of S 91 N 5 

fiitcrest in right to redeem, of S 91 N 5 
Remed'c on his own mortgage barred — 
Effect S 91 N 5 

\'oi,rl mortgage, of .S 91 N 5 

— Snb-tnortgagec of — Right to redeem, of 

S 91 N 6 

- Subrogation, right of .S 92 N 11 

rovenoni to pay, excluded by S 92 N 11 

Suiplns s.ile proceeds, right to .S 73 N 1 

Piireliasc-inoiioy 

--Buyer's charge: Sec Buyer's charge. 

— Buyer's duty to pay or tender .S 55 N 14 
— nircclion to t)a)' to third person S 55 N 14 
Meaning of S 55 N 14 

- -Non-payment of 

Personal liability, buyer's, if .S 55 N 14 
Rrnicdie>, of .seller S 55 N 14 

Pnyni'-ni of — Time and place of S 55 N 14 
Rcjrnlioi*. pavment of incumbrances, for: 

S 55 N 14 

Third pail'., enforcement of contract, by; 

S 55 N 15 

I’npaid ScRci's charge for: .See Seller’s 
charge 

Ratification 

- Election, ratification is not .S 35 N 28 

Meaning of S 35 N 28 

Receiver 

— Appointment of S 69A 

Lreation of charge, whether amounts to 

S 100 Nil 

Public works, mortgagee of, remedy of 

S 67 N 26 

- Fiauduleni transfer, avoidance by 

S 53 N 29 

— Mortgage by, priority of S 48 N 12 


**TabU of Cases” indicates first reference in foot-noies and reference to Official Reports. 
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Keren cr (ct>iifrf.) 

— Mortgage suit, rents and profits in the 

hands of S 8 N 14 

Heceiver of mortgaged properly 

— Agent of mortgagor S 69A; S 69A N 6 

— Appointment of S 69A 

Procedure S 69A: S 69 4 N 5 

Who may be appointed S 69A 

— Court — Advice of, application for S 69A? 

S 69A N 12, 13 

— Insure, jtouer of receiver to S 69A; 

S 69A N 10 

- -Monev received, application of: S 69A: 

S 69A N 11 

— Mortgagee's pouer to appoint S 69A 
Mortgage executed before 1929 

S 69A N 3 

Origin and development of S 69A N 2 

— Payment to S 69A: S 69A N 8 

— Po^^•ers of $ 69A 

To take legal proceedings S 69A N 7 
— Removal of S 69A 

— Remuneration of S 69A : S 69A N 9 

Redemption 

— Accession, mortgagor's right, on S 63 

— Account from mortgagee: Sec Mortgagee in 
po.ssession. 

— Arknouledgment registered, right to: 

5 60; S 60 N 20 
— Act of parlies, extinguished by S 60; 

S 60 N 22 

Illustrative cases S 60 N 22 

Independent of mortgage transaction 

S 60 N 22 

Nature of act S 60 N 22 

Purchase by mortgagee S 60 N 22 

— Adverse possession, equity of redemption, of 

S 60 N 53 

— Anomalous mortgage S 98 N 2 

— Benamidar, by S 91 N 30 

— Charge of, applicability of S. 91 

S 91 N 43 

—Clog on S 60 N 28 to 39 

See also Clog on redemption 
— Compelled to redeem, person if can be 

S 91 N 39 

— Consolidation of mortgages, rule against 

S61 

Sfc also Consolidation of mortgages 
— Creditor, by S 91; S 91 N 38 

— Crown, by 

Escheat of mortgagor’s interest, on 

S 91 N 19 

— Forfeiture of mortgagor’s inferesl, on: 

S 91 N 19 

— Curator of lunatic mortgagor, by 

S 91 N 31 

— Decree of Court extinguished by S 60 
Confirmation of sale in mortgaged decree: 

S 92 N 7 

Final decree for foreclosure S 60 N 26; 

S 92 N 7 

Final decree for redemption: S 60 N 26; 

S92N7 

Final decree for sale S 60 N 26 

— Defence of, suit for possession by mortga- 
gee, in S 60 N 51 


Redemption (rofitd.) 

— Documents of title, delivery of S 60; 

S 60 N 16 

Covenant to produce S 60 N 16 

Loss of deeds S 60 N 16 

Mortgage-deed, of S 60 N 16 

— Donee by S 91 N 11 

— Equity of redemption: See Equity of re- 
demption 

— Final decree in redemption suit O 34 R 8 

and N 3, 4 

Appeal O 34 R 8 N 9 

Final decree for foreclosure or sale 

0 34 R 8 and N 6 

Limitation for application O 34 R 8 N 8 . 
Notice to mortgagee O 34 R 8 N 4 
Redemption after due dale O 34. R 8 N 5 
— Growing crops, mortgagee’s right to 

S60N17 

— Guardian of minor mortgagor, by 

S 91 N 31 

— Heir of mortgagor, by S 91 N 20 

— Imperfect title to equity of redemption per- 
son with, by S 91 N 34 

— Improvements, mortgagor’s right, to, on 

S 63A 

— Judgment-creditor, by 

Attaching creditor, by S 91 N 25 

Creditor obtaining order for appointment 
of Receiver, by S 91 N 27 

— Landlord, by S 91 N 13 

— Law prior to T. P, Act S 60 N 1 

— Law where T. P. Act is not in force 

S 60 N 3 

— Lease by mortgagee, determined on 

Sill N 5 

— Legal right, is S 91 N 39 

— Lessee, by S 91 N 12 

— Liability, redemption is not S 60 N 1 
— Limitation S 60 N 52 

— Long period fixed S 60 N 5, 32 

— Maintenance, person entitled to, by 

S 92 N 22 

— Malabar tarwad, member of, by S 91 N 23 

— Meaning of S 95 N 2 

— Member of joint Hindu family, by 

S 91 N 22 

— Mortgagee — Payment or lender to 
See (1) Mortgagee 

(2)Mortgage-money 


— Mortgagor, by 


S 91 N 3 


— Over payments, claim for 
The special features of this work are indicated in the Preface. 


Existing right in equity of^ redemp^i^ 
necessary S 91 N 3 

— Mortgagor’s rights on , 

— Moveables, mortgage of — Redumption after 
default S 60 N 2 

— Notice of S 60; S ^ ^ ^ 

— Occupancy tenant, mortgage by — Person 
recognized as tenant, right of, 

b 91 ^>0 

— Onus of proof <7. S 91 N ,42 

—Operation of law, extinguished by^ ^ 

—Order of, as between several persoiw 

S 91 N 41 

0 34 R 9N3 
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Redemption (contd.) 

— Partial 

Mortgage-money, amount to be paid or 

tendered S 60 N 10 

Piecemeal S 91 N 40 

— Payment or lender of mortgage-money : Sec 
Mortgage-money 

Person contracting to purchase mortgajicc 
aroperty, by S 91 N P 

—Person holding decree for sale of mortgaged 
property, by S 91 N 2B 

— Personal decree in redemption suit 

O 34 R 8A and N 1 
— Persons entitled to redeem S 91; S 91 N 2 
Besides mortgagor S 91 N 3 

Classes of S 91 ^ 4 

—Piecemeal S 60; S 60 N 41 

Co-mortgagees — Redemption by pa-ymg to 
one alone S 60 N 47 

Co-mortgagor acquiring mortgagee right 

S 60 N 46 

Mortgagee acquiring share in 

Manner, immaterial S 60 N 44 

Piecemeal redemption of remaining shares 

5 60 N 44 

Several mortgagees, acquisition b\ one 

S 60 N 44 

Proportionate amount S 60 N 44 

Redemption of share allowed by_ morl- 
gagee S 60 IN 4^ 

Release of part of properly by mortgagee 

S 60 N 43 

Rule against f m 11 

When allowed S 60 N 41 

— Possession, delivery, on S 60; S 60 N 17 
Same state in S 60 N 1 < 

Wrongful possession, mortgagee in 

S 60 N 17 

—Preferential right, of S 91 N 41 

Mortgagor and person entitled S 91 IN 
Subsequent mortgagee and prior mortga- 
gee owing equity of redemption 
** S 91 N 41 

— Preliminary decree in redemption fluil 

O 34 R 7 and N 3 

Appeal ^ O34R7N20 

Costs, mortgagee if entitled 

Delivery of Horuments on payment : 

O 34 R 7 N 19 

Extension of lime for payment 

O 34 R7 N 13; H « N - 

Fom. of O 34 R 7 N 11 

mortgageea right ^ ^ ^ ^ ^ 

Mode of taking accounts 0 34 R J N 4 
Period fixed for payment O 34 R < N > 
Procedure on default of ^ ^ j.> 

Re-transfer of property ,, 

Subsequent costs, charges and expenses 

^ 0 34 R7N7 

Trespass by mortgagor before //dempiion 

O 34 K 7 IN I / 

—Prio r mortgagee, by S 91 N 7 

footnotes to the Commentery* 


Redemption (confd.) 

Purchaser of equity of redemption as 

S 91 N 7 

—Proof of S 60 N 21 

— Provincial Government attaching under S. 

88 Cr. P. C., by S 91 N 26 

— Punjab, principles applied to S 91 N 44 

--Purchase by mortgagee extinguished by 

S 60 N 22, 23, 24, 25 

Court sale, purchase at S 60 N 23 

Voidable, sale when S 60 N 23 

Revenue arrears, sale for S 60 N 23 

— Purchaser of equity of redemption, by 

S 91 N 8 

Prior mortgagee purchasing S 91 N 7 

— Puisne mortgagee, by S 91 N 5 

Any prior mortgage, of S 91 N 5 

Remedy on mortgage barred — Effect 

S91 N 5 

Void mortgage, effect of S 91 N 5 

—Remainderman, by S 91 N 15 

— Remedies of mortgagor for S 83 N 2 

—Retransfer of mortgaged property 

S 60; S 60 N 18 
Engiisli law S 60 N 18 

'Fender conveyance, mortgagee to 

S 60 N 18 

Third party to mortgagee’s obligation 
, S60A;S60AN1 

— Retransfer of properly, third party, to 

Costs of S 60A N 3 

Mortgagor’s right S 60A: S 60A N 1 
Subsequent incumbrancer’s right 

S 60A: S 60A N I 

— Reversioner under Hindu law, bv 

S 91 N 16 

Surrender by widow, on S 91 N 17 

— Right to redeem S 60 

Act of parties, extinguishing S 60 

Arises when S 6f> N 5 

Date of mortgage, from S 60 N 5 

Default of mortgagee, rcdcinplioti before 
period fixed S 60 N 5 

Due, principal money l>ecoining 

S 60 N 5 

Kanoni S 60 N 5 

Otti mortgage S 60 N 5 

Period for payment specified S 60 N 5 
t harge, person having, on mortgaged pro- 
jierty, of S 91 N I 

Go-cxlensivp, right to redeem and right to 
foreclose S 60 N 5 

Decree of Court extinguishing S 60 

Extinguishment of S 60; S 60 N 22 to 27 
Act of parties, by S 60 N 22 

Illustrative cases S 60 N 22 

Independent of mortgage transactioji 

S 60 N 22 

Nature of act S 60 N 22 

Purchase by mortgagee S 60 N 22 
Decree of Court, by S 60 N 26 

Operation of law, by S 60 N 27 

Purchase by mortgagee, Court sale, at 

S 60 N 23 

Revenue sale — Mortgagee, purchaser: 

S 76 N 8 

How exercised S 60 N 6 
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RcHemption — Riglit lo redeem — Exlin- 
^Mtitihment of (cofifd.) 

Interest in 

Nature of S 91 N 4 

Person having, redemption by S 91 N 4 

f’liisne mortgagee, of S 91 N 5 

\'alidity created, must be S 91 N 4 

.M«'aniiig of S 60 N 4 

Nature of S 60 N 4 

Recover po'-sesion under S. 62, right to, if 

S 60 N 4, 5; S 62 N 5 
— .Several pcisons entitled, preferential right 
})etwecn S 91 N 41 

Son iimJ**r Mitakshara law, by S 91 N 21 

- .Statutory right S 60 N 1 

- .Sub-inoitgage, of S 60 N 19 

- -Siib-rnorlgagee, by S 91 N 6 

Subi'ogation, on: Sec Subrogation 

— .Subsequent mortgagee, by 

Amount to be paid O 34 R 1 N 19 
Assignment of mortgage-debt to third par- 
ty. right as to S 60 A; S 60A N 1 
Retransfer of proi>crty to third party 

S 60A : S 60A N 1 
— Suit foi' S 60; S 60 N 48 

\!)afeiiicnt of S 58 N 5 

Alternative relief S 60 N 48 

Assignment of inoitgage, iiarlics to suit 

O 34 R 1 N 13 

Benaiiiidar. by S 60 N 48 

(iontribirtion, failure to elaim — Effect of 

S 82 N 24 

('o.sts, mortgagee's right lo S 60 N 49 
Costs payaldc to tnorlgagor O 34 R 9 N 2 
Decree wlicji nothing is dtie to mortgagee 
or mortgagee- has lieen overpaid 

O 34 R 9 and N 1 

Di'posil. condition precedent, whether 

S 83 N 11 

Deiiosit of mortgage-money, in 

S 83 N 10 

Differenl nioJtgag<\ relief on the basis of 

S 60 N 50 

Invalid, nioricage found lo be — Procedure 

S 60 N 48 

I^iniilution S 60 N 52; S 91 N 46 

Onus of pioof S 60 N 50 

F’atainonnt title, person elaiming 

O 34 R 1 N 5 

^^'tson•; who niav sue S 91 ; S 91 N 2 
Pre-emption, defeiiec of S 60 N 48 

Preliminary decree: See Redetnption — Pie- 
liminai’y decree in redemption suit. 
Recovery of possession under S. 62, suit 
for, whether S 62 N 2 

Res judicata, decree in, as S 60 N 48 

Second suit, when barred S 60 N 26 

Set off, in S 60 N 48 

Sub-mortgagee, if a necessary party: 

O 34 R 1 N 9 

— .Superior proi>riotor under C. P. Land Re- 
venue Act, by S 91 N 14 

— Surety, by S 91 ; S 91 N 37 

— Tenant for life, by S 91 N 15 

— Tenant-in-common, by S 91 N 24 

— Transferee from Hindu limited owner, by 

S 91 N 18 

— Transferee pendente lite, by S 91 N 10 


Redempiioti — Suit for (cortfd.) ’ 

Limit to S 91 N 10 

— Trespasser, by S 91 N 32 

^ — Trustee, by S 91 N 29 

j — Undivided properly — Purchase of share by 
mortgagee S 60 N 45 

— Usufructtiary mortgage — Time limit for: 

S 58 N 35 

— Wlto can redeem O 34 R 7 N 16 

Assignee in breach of covenant against as- 
signment S 10 N 18 

Person claiming under agreement to .sell?' 

S 83 N 7 

Re>entry., right of 

— Annexed, to property S 6 N 8 

— Force, re-entry' by S 105 N 71 

— Joint owner, transfer to — Lease, provision for, 
in Absence of S 10 N 13 

Beneht of lessor S 10 N 13 

Condition, necessary S 10 N 13; 

^ S 108 (j) N 1; S 111 N 11 

Forfeiture, pi-ovision for re-entry neces- 
sary S 111 N 11 

Transferee of lessor, if can claim benefit 

S6N 8; S109N5 

— Right to properly, party not having 

S 6 N 8 

-Transfer of S N; S 6 N 8 

Registration 

— .Actionable claim — Transfer of S 130 N 14 
—Charge of S 4 N 8: S 100 N 16 

Floating charge, of S 100 N 10 

— Contract for sale, of S 54 N 23 

—Debt secured by charge, transfer of 

S 8 N 17 

— Document not registered though required — 
Effect S 3 N 20 

— Effect, document when takes S 59 N 13 
—Gift, of S 4 N 7 

.See also Gift 

— Identifying witnesses, signature of, if attes- 
tation S 3 N 19 

— Lease, agreement of S 53 N 16: 

S 107 N 15 

— Lease, of : 5ee Lease • r • i 

— Memorandum accompanying deposit of title 
deeds of S 58 N 39 

— Mortgage, of; See Bortgagfi — Registratitm 
—Mortgage — Assignment of S ^ ^ ^ 

— Mortgage-debt, transfer of 
— Mortgage decree, transfer of 0 34 R 5N 21 
— Necessity of S 9 N 5 

—Notice of registered instrument, 
when shall be deemed to have-i m 
-—N otice, registration if amounts to; See Notice 

-objLtof* V 

—Optional — Provisions of T. P. c 

, h S 4 N 4 6 

—Registered, meaning of ® ■ 

— .Surrender of lease, for 'o . .J 
— Uiu-egistered instrument, g 5 

Release or sale V 1 N Ha 

Release or relinquishment 
— Coparcener, by 
— Fraudulent transfer, if' 


s 122 N 1 
53' N 5 


In the foot notes to the Ctmmentaryi indicates a case which is mast appropnistt ^^o^ jtroposaion\ 
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Release or Relinquishment (contJ*) 
-“Fraudulent transfer, if 
—Transfer of property, whether 


S 53 N 5 
S 5 N 4; 
S 53 N 5 
S 9 N 12 
S 9 N 12 
S 9 N 12 


S 6 N 2a 
S 91 N 15 


S 11 N 3; S 116 N 10 

S 105 N 35 


— Who can make 
Full owner 

— Writing if necessary 

Religious office 
— Transfer of 

Remainderman 
— Redemption, right of 

Renewal of lease 
— Clause for 
Form of 
Holding over 

Effect of S 105 N 39: S 116 N 10 

Lessee’s rights S 105 N 39 

No presumption as to S 105 N 35 

Period of lease not extended hy 

S 105 N 35 

Specific performance of S 105 N 35, 39 
Stamp on lease, with S 105 N 35 

Stamp on lease, with S 105 N 35 

Valid S 105 N 35 

— Conditional S 111 N 3 

— Covenant for S 111 N 3 

Assignee from lessor enforcibility against 
Assignee of lesse’e, enforcement by 

S 105 N 36 

Construction of S 111 N 3 

Covenant running with the land 

S 40 N 25; S 105 N 36; S 111 N 3 

Enforcibility of S 105 N 36 

Assignee of lessee by S 105 N 36 

Mortgagee of lessee by S 105 N 36 
Tenant holding over by 
Hindu widow, lessee from 
Mortgagor, lease by 
Refusal to delivery possession on expiry 
of lease S 108 (q) N 1 

Specific performance of S 105 N 35 
Transfer of properly whether S 5 N 4 

Holding over, tenant S 105 N 36; S 116; 

S 116 N 10, 12 

-Option for S 105 N 35; S 111 N 3 

Exercise of, time for S 111 N 3 

Failure to exercise before expiry of term 

S 111 N 3 

— Period of renewed lease S 105 N 35 

— Pernetual, clause for S 105 N 35 ; 

S 111 N 3 

—Separate contract as to S .105 N 35 

— Separate contract for obligation annexed to 


S 105 N 36 
S 111 N 3 
S 65A 


ownership 
— Terms of renewed lease 

Renewal of mortgaged lease 


S 105 N 36 
S 105 N 35; 
S 111 N 3 


S 64; S 71 
S 64 
S 64 N 4 


— ^Benefit of renewal 

Contract to contrary 
—Compulsion, mortgagee obtaining under 
' S 64 N 3 

—Costs of « ^ 

Addition to mortgage-money S 72 N 6 
liability, mortgagors S 64 N 6 

—Expenses of— Mortgagee’s right to spend for 
^ S72;S72N6 


Renewal of Mortgaged lease (conid.) 

— Impossible, renewal rendered S 71 N 6 

— Mortgagee's right to, as security S 71 

Contract to contrary S 71 N 7 

I’rinciple governing S 71 N 2 

— Mortgagor by 

After expiry of old S 71 N 3 

Fraudulent renewal S 71 N 4 

— Re-settlement from Government, mortgagee 
obtaining S 64 N 5 

Rent 

See also Rents and profits 
— Abatement of S 108 (1) N'8, 14 

Diluvion on S 108 (1) N 14 

Eviction from part of -property S 108(1) 

N 14 

Land Acquisition Act, property acquired 
under S 108 (1) N 14 

Lessee's property included in lease 

S 108 (1) N 14 

Non-delivery of part of property 

S 108 (1) N 14 
Surrender of part S 108 (1) N 14 
Trespasser, eviction by, on 

S 108 (I) N 14 

— Acceptance of 

Assignee of lessee, from — Effect of 

S 108 (j) N 6 

Ejectment suit, after S 113 N 3 

Forfeiture, rent subsequent to S 112; 

S112N2 

Notice to quit, subsequent rent of 

Cosharer, by S 113 N 3 

Effect of S 113 N 3 

Unauthorized person, by S 113 N 3 
Tenancy by payment and acceptance of 

S 105 N 8 

Tenant holding over, from S 116; 

S 116 N 6, 7 

— Advance of, by tenant S 50 N 3 

Transfer by lessor 

Prior to S 50 N 3; S 109 N 8 

Subsequent to S 50 N 3 

— Advance, payable in — Transferee from les- 
sor bound by 109 N 8 

— Agreement varying, whether lease 

S 10^ n 

— Apportionment of S 36; S 36 N 4; S 37 

N 3, 4: S 108 (1) N 1 

Joint lessors, in case of S 108 ^ ^ 

Transfer by lessor, on S 109; S 109 

N 10 

Transferee at Court sale of lessor s interest, 
right of S 2 N 6 

— Arrears of , „ , l 

Charge for — Personal to landlord, when: 

Debt S 3 N 22 

Interest on ^ 

Not rent S 108 (1) N 2 

R?ght to S 108C1) N 2 

Transferee if entitled to S 8 N 18 
Mortgagee in possession, liability of 

S 76 N 8 

Transferee from lessor not entitled to 

S109;S109N9 

— Buyer’s liability for S 55 ; S 55 N IT 


Reference to Official Rfiports are invariably given in all cases found in the Official Reports. 


zrs. isa 
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Rent — Buyers Liability^ for (contdf.) 
—Certain S 105 N 59 

— Charge under Rent Acts for S 100 N 12 
— ‘Collection charges’ as S 105 N 60 

— Concurrent lease, right to recover in case of 

S 108 (1) N 10 

—Consideration for lease S 105 N 57 

— Covenant to pay, runs with the land 

S 40 N 25; S 105 N 59 
— Crops, share of, as S 105 N 61 

— Defined S 105 

— Demand for rent subsequent to forfeiture — 
Effect of S 112 N 4 

— Destructoin of leased property, liability after 

S 108 (e) N 4 

— Distress for 

Forfeiture, rent subsequent to, for S 112; 

S 112 N 3 

Right of S 112 N 3 

Waiver of notice to quit, by S 113 N 3 
— Encroachment, additional rent for 

S 108 (d) N 3 

— Enhancement of S 108 (1) N 8 

Enhanced rent, liabilify for S 106 N 20 
Notice to quit with option to pay 

S 106 N 20 

— Fair and equitable, power of Court to 
decree S 105 N 59, 64 

Agricultural tenancy S, 105 N 64 
—Forms of S 105 N 61 

— Future — Whether a debt S 3 N 26 

— General features of S 105 N 59 

— Guarantor for, waiver of notice, effect on 

S 113 N 4 

— Interest on arrears, whether S 108 (1) N 2 
— Joint lessors — Payment to one S 108 (1) N6 
—Kind, rent in S 105 N 62; S 108 (1) N 4 
— Liability for 

Lessee giving up possession before deter- 
mination of lease S 106 N 31 

Lessee in possession after determination of 
lease S 106 N 32; S 108 (q) N 1 
Void lease, under S 105 N 19 

— Liability to pay S 105 N 59 

Agreement to lease, person entering un- 
der S 105 N 4 

Assignee of lessee, of S 108 (j) N 4 
Lessee’s S 108 (1); S 108 (1) N 1 
Assignment of lease after 

S 108 (j) N 6 

Several lessees S 108 (1) N 7 

—Meaning of S 105 N 59, 60 

— Mortgaged property, of: See Mortgagee in 
possession — Mortgagor 
— Mortgagee in possession, liability of 

S 76 N 8 

— Non-payment, mere — Implied surrender by 

S 111 N 10 

— Non-payment of S 108 (!) N 13 

Denial of title, non-payment whether 
amounts to S 111 N 14 

Forfeiture S 111 N 13 

Relief against: See Forfeiture of lease 
— Relief against 

Lease not determined by S 105 N 71 
— Occupation rent S 76 N 18 


1 


Rent (contd.) 

— Payments made on behalf of lessor, deduc- 
tion of S 108 (g) ; S 108 (g) N 1 to4 
— Payment of 

Advance by tenant S 50 N 3 

Agent of lessor, to 108 (1) N 6 

Bona fide, to bolder under defective title 

S50; S50N1,2 
Advance by tenant S 50 N 3 

Discharged, obligation S 50 N 2 
Gross negligence in making S ^ N 2 
Notice of defect S 50 N 2 

Joint lessors, in case of S 108 (1) N 6 

Lessee, must be by S 108 (1) N 7 

Lessor, to S 108 (1) N 6 

Place of S 108 (1) N 5 

Period of grace provided, relief against 
forfeiture for non-payment S 114 N 8 
Tenancy by payment and acceptance of 

S 105 N 8 

Time for S 108 (1) N 5 

— Place of payment or tender S 108 (1) N 5 
— Premium — Distinguished from S 105 N 58 
— Relationship of landlord and tenant essen- 
tial S108(1)N1 

— Rent-free grants S 105 N 65 

See also Rent-free grant 
— Rent note, whether lease S 105 N 9 

— Repairs, expenses of, deduction from 

S108 (f); S108 (f) NlloS 
—Right to S 105 N 11; S 108 (1) N 1 
Extinguishment by limitation 

S 105 N 79 

Seller’s duly to pay S 55; S 55 N 8 

— Service as S 105 N 63 

—Suit for S 105 N 59 

Amendment for damages for use and oc- 
cupation S 105 N 70 

Joint lessors, by one S 108 (1) N 6 
Question of title, foreign to S 108 (1) N9 
Share of rent, W S 106 N 34 

— Suspension of S 108 (1) N 14 

Doctrine of S 108 (1) N 14 

English law S 108 (I) N 14 

Eviction by lessor, on S 108 (1) N 14 

Eviction by paramount title 

S 108 (1) N 14 
Non-delivery of possession on — Part of 

property of S 108 (1) N 14 

Rent fixed per acre S 108 (1) N 14 

— Tenancy by payment and acceptance of: 

S 105 N 8 

— Tender of . 

Agent of lessor, to S 108 (1) N 6 
Exact sum due, of S 108 (I) N S 
Joint lessors, in case of S 108 (1.) N o 
Lessee’s duty S 19®_5% 

Lessor, to S 108 (1) N 6 

Place of S 108 (1) N 5 

Time of S 108 (1) N 5 

— ^Third person, amount payable to, on 
of lessor, as 

— ^Time for payment or tender S 108 (1) N O 
— ^Variation of S 105 N 64; S 106 N 32 

— Void lease, no liability to pay in 

S 105 N 19; S 108 (11 N 12 
•Yearly rent» reservalioii.of — -15 


Topical Index and Synopsis for each Section show where exactly to look for the point required. 
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Rent-free grant 

— Lost grant, principle of, applied to 

S 105 N 65 

— Prescription, acquired by S 105 N 65 
— Right to rent, extinguishment by limitation 

S 105 N 79 

Rents and profits 

— Apportionment of S 36; S 36 N 4 

— Appropriation, usufructuary mortgagee, by 

S 58 N 35 

—Assignment of S 130 N 6 

— Bu'yer’s right to S 55; S 55 N 19 

— Interest of transfer in, passes on transfer 

S8N 14 

— Mortgaged property, of S 8 N 14 

— Payment or delivery of 

Advance by tenant S 50 N 3 

After or before transfer by lessor 

S 50 N 3 

Bona fide, to holder defective title 

S50; S50 N 1. 2 
Discharged, obligation S 50 N 2 

Cross negligence in S 50 N 2 

Notice of defect S 50 N 2 

— Prior to date of transfer S 8 N 14 

Transfer of S 8 N 14 

— Seller’s right to S 55 N 11 

— Transfer of — Right to open mines if passes 

S 8 N 14 

Repairs 

— Expenses of 

Contract as to S 108 (f) N 3 

Lessee to deduct or recover S 108 (f); 

S108 (f) N lto3 

— Lessee’s liability S 108 (f) N 1; S 108 

(m) N 1 

— Lessor’s liability S 108 (f) N 1 

—Mortgagee in possession, by S 76; S 76 N 9 

— Notice of S 108 (f) 

Repugnancy 

Accumulation of income, direction when void 

for S ^ 

— Condition subsequent, void for S 32 N 8 

— Defeasance and repugnant clause. distin- 
guished S 32 N 9 

— Partition, restraint on S 11 N 9 

—Restraint on alienation void as S 11 N 9 
—Restriction on enjoyment void for S 11 N 2 


Residence 
— Condition as to 

Subsequent, condition 
Substantial compliance with 
Uncertainly, void for 
—Direction as to 
— Right of 

Enforcement of 
Nature and extent of 


S 32 N 4 
S 26 N 4 
S 32 N 4 
S 11 N 9 

S 39 N 5 
S 39 N 5 


Res judicata 

lis pendens and res judicata S 52 N 1, 4 

—Subrogation right, barred by S 92 N 30 

Restraint on alienation 

-Absolute S 10: S 10 N 6 

Qok on ownership S 10 > 6 

Hindu law 5 i? S 1 

llustrations i, ^ 

Indirect S 10 N 6 


Restraint on alienation (contd.) 

Mahomedan law S 10 N 1 

Substance of condition or limitation must 
be S 10 N 6 

Void S 10 N 6 

Principle S 10 N I 

Void for repugnancy S 11 N 9 

— Alienation 

Charge, creation of S 10 N 12 

Mortgage, creation of S 10 N 12 

Transfer by operation of law S 10 N 12 
— Attempt or endeavour to transfer, cessation 
of interest on — Condition subsequent as to: 

S 28 N 11 

— Award, condition in 
— Company’s shares on 
— Condition or limitation 
perry 

— Condition subsequent in 
—Condition subsequent in 
— Contract against alienation 


S 10 N 15 
S 10 N 11 
Annexed to pro- 
S 10; S 10 N 4 
S 28 N 11 
S 28 N 11 
S 11 N 13 


S 10 N 13 


— Covenant not to assign or alienate 

See Covenant not to assign or alienate 
—Crown grants S 10 N 2 

— Decree 

Condition in, validity S 10 N 15 

Direction in SUN 10a 

— Family arrangement, in S 10 N 3 

— Gift, condition in 

Section 126 if subject to S. 10 S 10 N 14 
Validity S 10 N 14 

— Lease 

Benefit of lessor, for 
Breach of condition — What constitutes 

S 111 N 13 

Condition or limitation restraining--Vali- 
dity S 10 N 13 

Permanent lease S 10 N 13 

Re-entry, provision for S 10 N 5, 13 

— Life-estate, of S 10 N 1; S 11 N 12 

— Limited interest, transfer of, restraint on 

S 11 N 12 

— Partial S 10 N 6 

Repugnant to interest credited if 

S 11 N 9 

Specified class of persons, alienation, res- 
tricted to S 10 N 9 

Specified persons, prohibition of alienation 
to S 10 N 10 

— Particular period, for S 108 N 8 

— Pre-emption, condition for S 10 N 7 

— Property transferred, must be of S 10 N 1 
— Public policy, opposed to S 10 N 1 

— Restriction on enjoyment, is S 11 N 9 

— Specified class of persons, except to 

S 10 N 9 

—Specified person, except in favour of 

S 10 N 7 

— Specified persons, prohibition of alienation, 
to S 10 N 10 

— Transfer by operation of law, if affected by 

S 12 N 8 

— Transfer subject to condition or limitation 

S 10 N 4 

R'^traint on anticipation 

S 10; S 10 N 19 

—Creditor’s right to proceed Against property 

S 10 N 19 
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Restraint on Anticipation (,contd,') 

— Election, benefit, coupled with S 35 N 25 
— English law S 10 N 19 

— Second marriage on death of husband — Ef- 
fect S 10 N 19 

Restraint on enjoyment S 11 

— Absolute estate, if must be transferred 

SUN 7 

— Alienation restraint on S 11 N 9 

Absolute S 11 N 9 

Partial S 11 N 9 

— Award, direction in S 11 N 10a 

— Beneficial enjojTnent of other property, for 

Sll N 11 

Illustrations S 11 N 11 

Subsequent events, if can be considered 

S 11 N 11 

— Contracts relating to, validity of 

S 11 N 13 

— Covenant, as to SUN 11 

—Crown grants S 11 N 5 

—Direction, as to S 11 N 8 

Condition, included S 11 N 8 

Covenant and direction distinguished: 

S 11 N 11 

Effect of S 11 N 10 

Void S 11 

— Family arrangement S 11 N 6 

— Hindu law S 11 N 4 

— Limited interest — Transfer of, restraint on 

S 11 N7 

— Mahomedan law S 11 N 3 

— Partition, direction against S 11 N 9 

— Payment of vendee, stipulation as to 

S 11 N 9 

— Repugnant to interest S 11 N 2 

— Residence, direction as to S 11 N 9 

— Transfer not absolute, effect of SUN 12 
—Void 

Exception S 11 N 11 

Principle S 11 N 2 

Restraint on marriage 
— Condition precedent 
— Condition subsequent 


S 25 N 9 
S 32 N 6 


Restrictive covenant 

^Breach of, acquiescence in S 40 N 23 

— Easement, right amounting to, enforcement 
of S 40 N 4 

— Enforcement of . . ^ 

Adtieree possession, person acquiring title 
by S 40 N 20 

— Interest in immovable property, right am- 
ounts to S 40 N 3 

— Negative S 40 N 17 

— Notice of ^ 

Onus to prove , S 40 N 17 

Transferee with S 40 N 17 

— Second transferee from bona fide purchaser, 
enforcement against S 40 N 19 

— Sub-lessee, liability of S 108 ( j ) N 5 
-Test S 40 rt6 

— Transfer by operation of law, enforcement 

in case of ^ m io 

—Transferee of property S 40 N 

Auction-purchaser S 40 N 20 

Any case in the **Table of Cases^* will show 


Restrictive Covenant (contd.) 

— Transferee with notice, enforcement against 

S40N1 

Restricted transfer 

SUN 2 

Revenue 

— Default iri paying, former right of transfer 

^ S6 

Contract to pay, obligation annexed to 
ownership, whether S 40 N 14 

Mortgagee in possession, liability of 
See Mortgagee in possession 
Payment by lessee S 108 (e) N 2 

Person paying — Rights of S 72 N 2 
— Sale for arrears of — Mortgagee purchaser 

S 60 N 23 

Revenue sale 

— Interest of Crown, passes at 
— What passes at 

Building on land 

Reversioner 
— Agreement to divide 
— Landlord’s right to 
— Meaning of 
— Sale of 


S 8 N 3 
S 8 N 3 
S 8 N 3 

S 6 N 4 
S 91 N 13 
5 54 N 18 
S 54 N 18 

Reversioner 

— Agreement not to divide S 6 N 4 

— Consent to ostensible ownership of widow: 

S41N8 

— Contract to transfer interest S 6 N 4 

— Family arrangement as to, interest of 

S6N4 

— Hindu 

Redemption by S 91 N 16 

Surrender by widow, on S 91 N 17 
Right of S 6 N 4 

Right to impeach alienation, if mere right 
to sue S 6 N 16, 20 

Spes sucessionis. interest of, is S N N 4; 

S 91 N 16 

Surrender of widow — Effect of 

S 91 N 17 

Redemption after S91 N 17 

Whether transfer S 5 N 4 

— Mortgage-debt, contribution between life 

tenant and reversioner S 82 N 21 

— Person interested in property, whether 

S 41 Pi 9 

— Transfer of interest of S 6 N 4 

— Transfer of interest in property, whether 

S41 N9 

Revocation of transfer m i 

— General rule as to S 42 W l 

—Gift, of: See Gift— Revocation ^ . 

— Reservation of power S 42 W 1 

Validity of S42N1 

— Transfer for consideration, person 

authority to revoke S w 

Right to redeem: See Redemption 

Right to restrain enjoyment 

—Easement, ri^t amounting t®— Enforcement 

of S 40 

— Enforcement of f 

—Interest in property, covenantee 
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Right to restrain enjoyment (con(<{.) 

— Meaning of S 40 N 5 

—Money, contract to pay sum of S 40 N 5 

Right to sue 

— Mere right to sue 

Accounts, right to sue for S 6 N 21 

Decree, right under S 6 N 19 

Meaning of S 6 N 16 

Mesne profits, right to claim S 6 N 18 

Property, if S 6 N 16 

Revocation of gift, right to sue for 

S 106 N 14 

Right of transferee of a partner’s share: 

S 6 N 22 

Right to impeach prior transactions 

S 6 N 20 

Specific performance, right to sue for 

S 6 N 17 

Transfer of S 6; S 6 N 16 

Prohibition against, basis of 

S 6 N 16 

— Property transferred — Effect S 6 N 16 

Rules 

— High Court, power of, to make: 

S 104; S 104 N 1, 2 

Salary 

— Public Officer of, transfer of S 6 

Sale 

— ‘Caveat emptor* principle, applicability of 

S 130 N 24 

— Compromise decree, transfer by, if 

S 54 N 3 

— Condition as to title S 119 N 2 

— Conditional — Distinguished from mortgage 
by conditional sale S 58 N 32 

— Contract for: Se Contract for sale 
—Crown grants S 54; S 54 N 2 

— Dale of S 54 N 5 

Execution, date of S 54 N 17 

Registration, date of S 54 N 17 

—Decree or order of Court, transfer under 

S 54 N 3 

— Defined S 54 

— Delivery of properly, by 

■ S 54; S 54 N 21 
Constructive, not sufficient S 54 N 22 
Contract, in pursuance of delivery must he 

S 54 N 22 

Delivery — What amounts to S 54 N 22 
Proof of delivery S 54 N 22 

Unregistered instrument, effect of 

S 54 N 21 

Vendee in possession from before 

S 54 N 22 

— Dower-debt, transfer for S 54 N 12 

— Easement, creation of, if S 54 N 7 

— Equity of redemution, of S 54 N 19 

• — Essentials of S 54 N 5, 12, 14 

— Exchange, distinguished from S 118 N 2 
— Execution of sale deed S 54 N 20a 

— Fiduciary character, person in, by S 55 

Free of incumbrances — Court, power to 

provide for discharge of incumbrances: Spe 
incumbrance 

— Gift or sale, transaction whether 

S 122 N 16 


S 54 N 19 
S 54 N 19 
S 54 N 19 


Sale icontd.") 

— Hiba-bil-evvas, if S 54 N 4 

— Incumbrances, free from or subject to— Test 

S 55 N 14 

— Incumbrances, subject to — Invalidity of in- 
cumbrances benefit, who gets S 55 N 18 

— Intangible thing, of S 54; S 54 N 19 
Equity of redemption, of 
liustrative cases 
Mortgagee, rights of 
Registered instrument, necessary 

S 54 N 19 

Undivided share of S 54 N 19 

— Lease, distinguished from S 105 N 6 

— Mahomedan law, rule of, abrogated 

S54N4 

—Modes of 5 54; S 54 N 1 

— Mortgage interest, of S 54 N 6 

— Mortgage or sale, transaction whether 

S 58 N 33 

— Mortgagee rights, if 

— Mutation, effect of 
— Official Receiver, by 
-Oral 

— Ownership, transfer of 
— Essential 

Intention of parties 
Meaning of 
— Permanent lease, distinguished from 

S 105 N 42 

— Pre-emption, for purpose of 
— Price 

Ascertainment of 
Defined 

Different from that recited 
Evidence as to 
Onus as to 

Earnest money, part of 
becomes 

Essential ingredient 
Inadequacy of 
Inflation of 
Meaning of 
Non-payment of 
Effect of 
Remedy of seller 
Paid or promised 
Transfer for, what constitutes S 54 N 12 
— Property of less than one hundred rupees, of 

S54N2I 

Unregistered instrument 

Admissibility of S 4 N 5; S 54 N 21 
Existence of — Passing of title, if af- 
fected S 54 N 21 

— Property of value of rupees one hundred or 
more, of S 54 N 17 

Unregistered document, by S 54 N 17 
— Punjab, sale in S 54 N 1 

—Registered instrument, by: S 54; S 54 

N19. 20. 21 

—Registration, title if passes by mere 

S 54 N 14 

— Reversion, of S 54; S 54 N 18 

— Sale or lease, transaction whether 

S54M1 

— Sale or mortgage, transaction whether 

S54 N 9 


S 54 N 19 

S 54 N 8 
S 2 N 6; S 54 N 3 
S 54 N 1 

S 54 N 5 
S 54 N 5 
S 54 N 5 


S 54 N 4 

S 54 N 12 
S 54 N 12 

S 54 N 15 
S 54 N 15 
purchase-money 
S 54 N 12 
S 54 N 12 
S 54 N 16 
S 54 N 16 
S 54 N 12 
S 54 N 14 
S 54 N 14 
S 54 N 14 
S 54 N 13 


“Table of Cases** indicates first reference in foot-notes and reference to Official Reports. 
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Sale icontd.') 

— Service, past and future, transfer on lieu of 

S 54 N 12 

—Tangible immovable property, of S 54 
— Title passing of 

Admission, mere, by S 54 N 1 

Agreement of parties mere, by S 54 N 1 


S 54 N 1 
S 54 N 14 
S 54 N 1 


S 55 N 9 
S 8 N 3 
S 8 N 3 
S 55 N 1 


Estoppel by 
Intention of parties 
Modes of 

Non-payment of price — Effect of 

S 54 N 14 

Registration, mere, if passes S 54 N 14 
— Undivided share, of S 54 N 19 

— Value of property of one hundred or more, 
of — Determination of value S 54 N 17 
— Writing, necessity of S 9 N 5, 6 

Sale in invitum 

See also (1) Execution sale 
(2) Revenue sale 
— Covenant for title, in 
— Growing crops pass in 
— Operation of transfer 
— Rules in S. 55, application of 

Salvage liens 

Sale or release VI S 54 N 11a 

— Priority of S 48 N 11 

Jntfir se S 48 N 11 

Other debts, over S 48 N 11 

— Subrogation distinguished from 

S 92 N la 

Salvage payments S 100 N 29 

— Charge within S. 100, whether 
— Meaning of S 100 N 29 

— Principle of S 100 N 29 

— Revenue pa>Tnent of, for saving property 
from sale S 100 N 29 

Scribe 

— Attesting witness — Competency as 

S 3 N 17, 18 

Security 

—Actionable claim — Security for: See Action- 
able claim 

— Debt — Security for: See Debt 
Security bond 

—Applicability of O. 34 R. 14 Civil P. C 

O 34 R 14 N 4 

— Assignment by Court S 2 N 6 

—Construction of S 100 N 8 

Charge or mortgage, if creates 

S 100 N 8 

— Court, given to 

Charge, if creates 
— Decree-holder, if mortgagee 
— Enforcement of 

Seller’s charge for unpaid 
ney 

S55N12; S 100 N 11 
—Attachable, if S 55 N 12 

— Equitable lien S 55 N 12 

— Estoppel against S 55 N 12 

— Exchange, in case of S 120 N 3 

— Exclusion of S 55 N 12 

Agreement to pay seller’s creditor 

S 55 N 12 


S 100 N 8 
S 100 N 8 
S 58 N 16 
S 100 N 8 

purchase-mo- 


Seller’s charge for unpaid purebase-mo' 
ney (contd.) 

Mortgage of property, by S 55 N 12 

— Extent of S 55 N 12 

— Extinguishment and revival of S 55 N 12 
• — Interest in immovable property, if 

S 55 N 12 

— Limitation for S 55 N 12 

— Non-possessory S 55 N 12 

— Ownership, passing of, essential S 55 N 12 

— Personal decree for S 100 N 26 

— Several buyers S 55 N 12 

— Statutory S 55- N 12 

—Transferable S 55 N 12 

— Transferee, enforceability against 

S 55 N 12 

Seller^Covenant for title, by 

See Covenant for title — Seller’s 

Seller, liabilities of 

— Abstract of title, English practice as to- 

S55N4 

— Answer questions, title or property as to 

S55; S55N4 

— Care, to take, of property S 55; S 55 N 6 

— Completion of sale, before S 55 N 1 
—Conveyance, execution of S 54 N 20a; S55 
Default in S 55 N 5 

Nominee of buyer, in favour of S 55 N 5 


S 55 N 5 
S 55 N 5 
S 55 
S 55 N 5 


S 55 N 2 
S 55 N 2 
S 55 N 2 
S 55 N 2 
S 55 N 2 
S 55 N 2 


Non-tender by buyer 
Reasonable time, within 
Tender by buyer, on 
Time and place 
— Disclosure, defects of 

Buyer, aware of defects 
Contract to the contrary 
Latent defects 
Material defects 
Test of 

Misdescription— Effect of 
Misrepresentation — Effect of S 55 N 2 
Non-disclosure, effect of S 55 N ^^1 

Patent defects ^ c cl 

Property in S 55 

Seller not aware of defects S 55 N 2 
Title in • S 55 

— Documents of title 

Buyer, when entitled to S 55 N ^ 

Care, to take, of S 55 ; S 55 N 6 

Delivery of ^ o ff m in 

Different buyers, sales to ° ^ v in 
Mortgage deed, when S 55 N 10 

Production of ® c cc w I; 

Possession or power, not ^ » 

Request on S 55 N 3 

Retention, seller when entitled to S 55 

— Incumbrances, to discharge S 55; ® ^ ^ 

Contract to the contrary S K W J 

Personal liability S 55 N 8 

— Interest on incumbrances, to pay ^ w 

—Marketable title, to make out S » N 
Marketable title, meaning of S M w o 
—Non-fulfilment of ' S 55 IN i 

—Possession, delivery of , , ^ 5? 5 7 

Default in— Remedy of buyer S 55 N / 

Nature of I « N 7 

Nominee of buyer, to b 55 


Covenant to pay, by S 55 N 12 

The special features of this work are indicated in the Preface. 
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Seller Liabilities of (eonttl.) 

— Public charges, to pay S 55; S 55 N 8 

— Registration of conveyance, if S 55 N 5 

— Rent, to pa*/ S 55; S 55 N 8 

— Statutory obligations S 55 N 1 

Seller, rights of S 55 

— Charge, unpaid purchase-money for: See 
Seller’s charge 

— Completion of sale, after S 55 N 1 

— Documents of title, retention of S 55 N 10 
— Interest on purchase-money S 55 N 11 
— Non-pa>Tnent of purchase-money, remedy of 

S 54 N 14 

— Rents and profits, to S 55; S 55 N 11 
Service grants 

— Burdened with performance of service 
— Classes of S 6 N 26a 

— In lieu of wages for services to be rendered 

S 105 N 69 

— Resumption of S 105 N 69 

— Service tenure, lease of, validity S 6 N 26a 

Service tenures 

— Classfc of S 6 N 26a 

— Forfeiture of S 111 N 22 

—Lease of — Validity S 6 N 26a 

— Notice to quit — Lnnecessarv, when 

S 111 N 22 

— Oc<'Upation a? servant S 105 N 16 

— Oftice ended, transfer of S 6 N 26a 

— Sendee coming to an end, transfer of 

S 6 N 26a 

— Transfer of 

Custom S 6 N 26a 

Good for lifetime of transferor 

S 6 N 26a 

Opposed to nature of interest S 6 N 26a 
Sham transaction 

— Person claiming under, subrogation right to 

S 92 N 17 

— Vendee — Right of S 95 N 7 

Signature 

— Attesting witness, signature of- 
mark 

— Deed of gift, signature on 
— Mark and signature, distinction 
— Sign, meaning of 

Simple mortgage 

— ^aracteristics of S 58 N 2 

— Charge or mortgage, transaction whether 

S 100 N 15 

— Defined S 58 

— Mode of effecting S 59; S 59 N 2 

— Nature and incidents of S 58 N 27 

— Personal liability, mortgagor's S 58 N 29 
Covenant if runs with the land 

S 58 N 29 

Enforcement — Limitation for S 58 N 29 
Express or implied S 58 N 29 

— Possession — Mortgagee subsequently acquir- 
ing S 58 N 28 

—Possession with mortgagor S 58 N 28 

— Remedy of mortgagee S 67 N 13 

of property — Right to cause S 58 N 30 

Court, sale must ^ through S 58 N 30 
Express agreement, if necessary 

S58N30 


-Affixing of 
S 3 N 12 
S 123 N 7 
S 3 N 12 
S 3 N 12 


Simple Mortgage (contd.) 

Implied S 58 N 30 

Writing, necessity of S 9 N 5 

Simple mortgage usufructuary S 58 N 41 
— Anomalous mortgage S 98 N 5 

— Characteristic of S 58 N 41 

— Rights and liabilities of parties S 98 N 5 

Spes successionis 

See also Chance of succession 
— Admission that property not included in suc- 
cession S 6 N 3 

— Agreement to transfer S 6 N 3 

Transfer if can be treated as S 6 N 3 
— Contingent interest, spes successionis if 

S 21 N 5 

— English law S 6 N 3 

—Feeding bv estoppel, doctrine of. applicabi- 
lity S 6 N 3 

— Reversioner, Hindu, interest of S 6 N 4; 

S 91 N 16 

— Transfer of 

Applicability of S. 43 S 6 N 7 

Mahomedan law S 6 N 38 

Part performance, npplicahility of 

S 53A N 12 

Transfer purporting Ic be of present in- 
terest S 6 N 7 

Validity S 6 N 3 

Standins timber 

— Attached to the earth S 8 N 15 

—Immovable properly, standing limber, whe- 
ther S 3 N 3 

— Lease of land if includes S 8 N 10 

— Legal incidents of proper}) S 8 N 15 

- Test to determine, whelhrr particular trees 
<‘onstitute S 3 N 3 

— Timber, meaning S 3 N 3 

Firewood S 3 N 3 

Sub-lease 

— Agricultural lease 

Forfeiture of head-lease, effect on 

S 115 N 4 

Surrender of head-lease effect on S 115 N 4 

— Determination of S 111 N 5; S 115; 

S 115 N 1. 3 

Forfeiture of head-lease, by S 115; 

S 115 N 1 

Head-lease, determination of, on S 115 N 1 
Surrender of head-lease, effect of S 115; 

S 115 N 1 

— Forfeiture of lease 

Effect on S 115: S 115 N 3 

Relief against 

Effect on S 115; S 115 N 3 

Government, lease by S 115 N 1 

— Head-lease — Determination of S 106 N 29 
— I>»ssee’s right to ? 108 fj): S 108 (j) 

N 1; S 115 N 1 

— Privity of estate, vith lessor .S 108 (j) N 5 

— Surrender of head-lease, effect on 

S 111 N8; S 115; S 115 N 1 
New lease, surrender for obtaining 

S 115 N 2 

Privity with lessor S 115; S 115 N 1 


In the footnotes to the Commentary* indicates either a leading case or a case giving fuller reasons. 
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Sublessee 

— Assign of lessee not S 40 N 1 

— Constructive notice of covenants in head- 
lease S 108 (j) N 5 

— Covenants in lease — Liability for S 40 N 25; 

S 108 (j) N5 

— Forfeiture of lease — Payment of subsequent 
rent by S 112 N 2 

— Holding over S 116 

See also Holding over 

— Lessee’s rights against S 108 (j) N 7 
— Notice to quit to S 106 N 37 

— Restrictive covenants, liability on 

S 108 (j) N 5 

Sub-mortgage 

— Decree, redemption suit by mortgagor, in: 

S 58 N 5 

— Defined S 58 N 5 

— Equitable S 58 N 5 

— Mortgagor’s rights, if affected by S 58 N 5 
— Payment to original mortgagee S 67 N 21 


S 58 N 5 

S 58 N 5 
S 60 N 19 
S 58 N 5 
S 60 N 19 
S 67 N 21 


S 58 N 5 
S 58 N 5 

S 58 N 5 
O 34 R 1 N 9 
S 58 N 5 


— Priorities, rules applicable 

— Priorities, rules applicable 
— Property mortgaged 
— Provisions applicable 
— Redemption — Mortgagee, by 
— Sub-mortgagee, suit by 

Sale of mortgagee’s rights, in S 67 N 21 
Sale of original mortgagor’s interest, in 

S 67 N 21 

— Surety,' mortgagee, as 
— Void mortgage, effect 

Sub-mortgagee 
— Equities subject to 
— Meaning of 

— Payments to mortgagee 
— Puisne mortgagee, of — Redemption by 

S91N6 

— Redemption by S 91 N 6 

—Rights of S 58 N 5; O 34 R 1 N 9 
Procedure for enforcing S 58 N 5 

—Suit by O 34 R 1 N 9 

Sub-Registrar 

— Attesting witness — Sub-Registrar, if 

S 3 N 19 

— Duty of — When property is situated in more 
districts or sub-districts than one S 3 N 37 

Subrogation 

— Advancing money to mortgagor, person: 

S 92 N 20 

Mortgagee, as S 92 N 20 

Third person, payment of, advance if must 
be fov S 92 N 20 

Vendee, as S 92 N 20 

— Agreement by S 92 N 1, 19 

Registered instrument embodied in 

S 92 N 19 

— Amendment, law prior to S 92 N 2 
— Assignment by S 92 N 1 

—Charge, in case of S 92 N 6 

— Co-morlgagor redeeming, right of S 92; 

S 95 N 1, 15 

— Contract Act, S. 69 and T. P. Act, 

distinction between S 92 N 3 

—Conventional S 92 N 1, 19 


Subrogation (con((f«) 

Amendment, law prior to S 92 N 2 

Registered instrument, necessary 

S92N19 

— Covenant to pay mortgage — Effect of 

S 92 N 10 

Puisne mortgagee, covenant to pay 

S 92 N 10 

Two mortgages, covenant to pay, payment 
of one only S 92 N 10 

—Defence of S 92 N 27; 29 

—Defined S 92 

— Distinction between first and third para- 
graph of S. 92 S 92 N 19. 22 

— Distinguished from salvage lien S 92 N la 
— Doctrine of S 92 N 1 

Mortgages, not confined to S 92 N 1 

— Enforcement of rights acquired by 

S 92 N 27 

—Extent of S 92 N 23, 24 

— Final decree, payment after S 92 N 27 
— Intention to keep alive charge S 92 N 2 
-Legal S 92 N 1 

Amendment, law prior to S 92 N 2 

— Legal and conventional, distinction between 

S 22 N 19 

— Limitation S 92 N 28 

— Mortgagee, person paid off, must be 

S92N8 

— Mortgagor, not entitled to ^ ? 

Agent of ^ M A 

Successor-in-interest of S 92 N 9 

-Plea of S 92 N 31 

— Preliminary decree, payment after 

S 92 N 27 

— Prior mortgagee redeeming subsequent njorl- 
gage S 92 N 12 

—Punjab and N.-W.F.P., principle applied to 

S 92 N 4 

— Purchaser, redemption by S 92 N 13 

Covenant to pay mortgage, effect of ^ 

S 92 N 10, 13 

Free of encumbrance, purchase 

S 92 N 13 

Legal subrogation, in case of g N 13 

Part of property, purchaser of S 92 N 13 
Pre-emptor from purchaser, ”®g gj* N 26 

Subject to mortgage, purchase g ^2 pj 10 

Whole property, purchaser of S 92 N 13 
— Redeemed in full 

Entire amount due, payment ®^gg2N23 

Meaning of c 09 I 02 N 23 

Mortgage must be S 92; S 92 N 

Several persons, by S 92 IN 2 

Single person, by, not necessary^ H ^ ^ 

—Redemption of prior “®^6®®V92 “’n^21 


sufficient 


■Reimbursement, principle of, 

—ReT judicata, as far to enforce 

S. 92 whether S 92 N 5 

In the footnotes to the Commentary* indicates either a leading case or a Hose giving fuller reasorts. 
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Subrogation (contd.) 

of S 92 

Accrues on redemption only S 92 N 7 
Equitable grounds, granting on S 92 N 2 
— Sale or mortgage to pay off price, mortgage 

S 92 N 22 

— Sham transaction, person under — Redemp- 
tion by S 92 N 17 

— Split up, mortgage, in case of S 92 N 23 

—Subject to mortgage, purchase, payment by 
purchaser S 92 N 10 

— S\ibrogee 

Defined S 92 

Rights of S 92 N 24 

Interest, right to claim S 92 N 24 
Leasehold rights of prior mortgagee, 
right to S 92 N 24 

Mortgaged property against S 92 N 24 
Possession, right to S 92 N 17, 24 
Same as of mortgagee redeemed 

S 92 N 24 

Successor-in-interest, of, right available to 

S 92 N 25 

— Subsequent mortgagee, redemption by 

S 92 N 11 

Consolidation of mortgages for suit, on: 

S 92 N 27 

Covenant to pay mortgage, effect of 

S 92 N 10 

Suit to enforce rights acquired by 

S 92 N 27 

Limitation— Starting point S 92 N 27 
—Surety, redemption by S 92 N 14 

^Trespasser, redemption by a 92 IN to 

Void title, person claiming under— Redemp- 
tion by , . . ^ 

—Voidable title, person claiming under— Ke- 

demption by c no w il 

—Volunteer, redemption by b 92 IN 10 

Subsequent interest 

-Acceleration of. -g nT°S 2? N U 

Bequest, rules as to S 27 N 1 

Effect to be given to intention 

Illustrative cases S 27 N 2 

Mode of failure specified— Effect ^ 27^ 

—After prior interest, to take effect S 16 N 3 

Prior interest void r ^ j 

—Alternative transfers— Failure of one under 

S. 13 or S. U. T. P. Act-Effect of^^ ^ ^ 

—Dependent on two contingencies, one too re- 
mote— Effect of S ^ 

—Failure of— Prior interest failing under S. 13 

or Section 14 c m ^ 

—General rule, when prior fails 5 16 W 3 

—Independent of prior— Effect 5 16 IN 6 

—On failure of prior interest to take effwt 

Oenera. rule | f N 

Exceptions S 16 IN 3 

—When takes effect, prior interest fading un- 
der S. 13 or S. 14— Effect of S 16 

SidMequent 

^Tfander to defraud 


Substituted security 

— Anomalous mortgage, applicability of, doc- 
trine of S 98 N 3a 

— Compensation for acquisition 
Land Acquisition Act, under 

S 68 N3; S73; S73 N 10 

Payment out of ^ n 

Portion, property, of S 73 N 10 

Right to ^ 

Withdrawn— Remedies of mortgagee : 

S 73 N 14 

—Doctrine of I 7 ? S i 

Application S 73 IN 1 

-Mortgage-money, due if must be S 73 N 11 
— Mortgagee’s right to S 67 N 29^; 

Nature of S 73 N 1 

Prevails against other claims b 73; 

3 ^3 W X 1 

— Partition, property obtained on S 44 N 7; 

S 67 N 29; S 73 N 1 

— Retrospective, amendment, if S 73 N 2 

—Surplus sale proceeds c 7 q m ? 

Arrears of revenue, sale tor b <3 in o 
Balance due after— Right to proceed ag- 
ainst remaining property S 73 N 12 
Charges of public nature, arrears of— 
for S 73 N 5 

Deductions from S 73 N 9 

Default, mortgagee’s, sale due to 

o i 1 1 0 

Dues recoverable as if arrears of 

venue, sale for S /3 N 3 

Free of mortgage, sale S /o in 1 

Part of property, sale of— Effect ^ 

Part satisfaction to take in ^ 7 ^ m 7 
Payment out of S 73 IN 7 

Right to _ A 

Set aside, sale— Effect S 73 N 13 

Withdrawn — Remedies of mortgagee: 

S 73 N 14 


Suit 

— Collusive suit 
— Commencement of 

Dismissal for default 
Forma pauperis, suit in 
Plaint, presentation of 

_ A I • ■ 


S 52 
S 52 
S 52 
S 52 
S 52 


Court of higher grade, to 5 52 
Wrong Court, to 

Rejection of plaint S 52 

— Contentious suit ^ ^2 

— Duration of Hs 52 

— Mortgage suit: See Mortgage suit 
Transfer during pendency of: 5ee Lis 

dens 


N 13 
N 10 
N 10 
N 10 
N 10 
N 10 
N 10 
N 10 
N 13 
N 11 


pen- 


S 91 N 37 
S 92 N 14 


Surety 

—Redemption, right of 
— Subrogation, right of 

Surrender o m m q 

—Defined S 111 N 8 

—Election, doctrine of, applicability to 

i 1 • 

—Fraudulent transfer, when S 53 N 5 

— Hindu widow, by S 91 N 17 

riif# • S 128 N 3 
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Surrender (coned.) 

— Lease, of: See Surrender of lease 
— Meaning of S 5 N 4 

— Part performance, applicability of 

S 53A N 6 

— Transfer of property, surrender whether 
S 5 N 4; S 35 N 7; S 53 N 7; S 128 N 3 

— Who can surrender S 9 N 12 

Full owner S 9 N 12' 

— Writing S 9 N 12 

Surrender of lease 
— Acceptance of 

Lessor by, after transfer of property leased 

S 109 N 4 

Transferee of lessor, right of S 109 N 4 
— Defined S 111 N 8 

— Derivative interests not affected by 

S 71 N 5; S 111 N 8 
— Determination of lease, by S 111; S 111 

N 8 to 10 

— Effect of — Under-lease on S 115; 

S 115 N 1 
S 111 N 9 
S 111 N 9 
S 111 N 9 

S 111 N 9 

S 111 N 9 

S in N 9 

S 111 N 9 


S 111 


— Express 

^nditional 
Form of 

Mutual agreement 
Possession, lessee to give up 
Registered instrument, by 
Writing, if necessary 

—Implied S 106 N 30, 31, 39; S 111; 

S 111 N 10 

New lease, acceptance of, by 

S 111 N 10 

Actual demise, necessary S 111 N 10 
Incompatibility of new and old lease 

S 111 N 10 

Operative, new lease must be S 111 N 10 
Part of property of S 111 N 10 

Non-payment of rent if effects 

S 111 N 10 

Relinquishment of tenancy, by 

S 111 N 10 

Tenant becoming a servant, by 

S 111 N 10 

— Joint lessees, by one 
— Joint lessors in case of 


S 111 N 8 
S 108 (q) N 1; 
S 111 N 8 
S 111 N 8 
■ S 71 N 5 

obtaining under- 
S 115 N 2 


— Lessor to, must be made 
— Mortgage, effect on 
— New lease, surrender for 
lease effect on 
— Partial, abatement of rent on S 108 (1) N 14 
— Subordinate interests from lessee not deter- 
mined by S 111 N 1, 8 

— Under-lease, effect on S 111 N 8; S 115; 

S 115 N 1 

Privity with lessor, on S 115; S 115 N-l 
— ^Voluntary act S 115 N 1 

lacking 

— Distinction between S. 78 and S. 93 

S 78 N 12 

— English and Indian law, compared S 79 N 1 
—Further advance of — Mortgage to secure 
future advances, in case of: See Future ad- 
vances, mortgage to .secure 
— Mortgagee paying off prior mortgagee 

S 93; S 93 N 3 


•Agreement of 
— Death of lessee 

— Death of lessor 
— Defined 
—Determination of 


Tacking (corOd.) 

— Notice of intermediate mortgage, immaterial 

S93N4 

— Prohibition of S 93; S 93 N 3 

— Purchaser of property against S 93 N 5 
— Subsequent advance by prior mortgagee, of: 

S 93; S 93 N 3 
Subsequent advance, meaning of S 93 N 6 

Takkavi loan 

— Suit by Government S 67 N 24 

Tenancy at will 

S 106 N 6 
S 105 N 32; S 106 N 6; 

S 111 N 24 
S 106 N 6; S 111 N 24 
S 105 N 32; S 106 N 6 
S 105 N 32; S 111 N 24 
Demand for possession by 

S 105 N 32; S 111 N 24 
Notice not necessary S 105 N 32; 

S 111 N 24 

Notice to quit S 106 N 6 

—Duration of S 105 N 25; S 106 N 6 

— Heritable, whether S 105 N 32; S 105 N 72; 

S 111 N 24 

— Holding over, if creates S 116 N 1 

— Interest in property 105 N 32 

— Invalid lease, tenant entering under 

S 106 N 6 

— Lease determinable at any time S 105 N 31,32 
— Lease entitling lessee to hold as long as he 
pays rent or as long as he may wish 

S 105 N 27, 32 

— Lease, tenancy at will, whether S 105 N 32; 

S 111 N 24 

— Life, lease for, if S 105 N 32 

— Nature and incidents of S 111 N 24 
— Non-lransferable S 105 ^ N 32 

— Presumption under S. 106 — Not applicable 

S105N32 


S 106 N 6 
S 105 N 32 


— Proof of 
— Registration 
— Tenant by sufferance, distinguished from 

S 105 N 37; S 116 N 1 

— Tenant’s right to reap produce— Whether 
immovable property S 3 N 2 

— Transferable, if S 105 N 32; S 106N6 

— Yearly rent fixed S 105 N 26 

Tenant by sufFerance ^ , 

-Defined S 105 N 37; S 116 N 1 

— Holding over, tenant S Iw N 3; 

S 116 W I 

— Landlord’s right to dispossess S 105 N 37 

— Liability for compensation, basis of 

S 105 N 40 

— Position of S 105 N 37 

— ^Tenant at will distinguished from 

S 105 N 3# 

— Use and occupation, compensation 


Tenants in common 

— Bequest to several persons 
— Gift to, non-acceptance by one 
— Gift to several persons 

*> 

— Redemption by 


S45N3 
S 45 N 6 
S 125 N 1 
S 45 N 6; 
S122N5 
S 91 N 24 


Topical Index and Synopsis for each Section show where exactly to look for ike point * 
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Tender 

—Conditional — Instances 
—Current coin, in 
—Defined 

—Interest, cessation on 
Non-mortgage debts 


S 84 N 5 
S 84 N 5 
S 84 N 5 
S 84 N 8 
S 84 N 8 


Unemployed, money if must be kept 

S 84 N 8 

— ^Money actual, production of S 84 N 5 
-Mortgage-money, of: See Tender of mort- 
gage-money 

-pi« of ® ^ 2 5 

— Proper person to S 84 N 5 

— Protest, tender under S 84 N 5 

— Receipt, demand for, accompanied by 

S 84 N 5 

— Rent, of: See Rent 

— ^Time and place, proper S 84 N 5 

— Unconditional, must be S 84 N 5 

Tender ofraortgage-money 
—Agent to mortgagee, to S 60 N 12; 

S 102; S 102 N 2, 3 

Invalid, when S 102 N 2, 3 

— Amount remaining due, must be of 

S 84 N 7 

Larger amount tendered S 84 N 7 

— Assignee of mortgagee, to S 60 N 11 
— Benefit of — Who can take S 84 N 3 

— Cessation of interest, on: See Mortgage- 
mono/ — Interest 

— Co-heirs of mortgagee, lo one S 60 N 15 

— Co-mortgagee to S 60 N 14 

— Current coin, in S 84 N 5 

— Deposit, a special kind of S 84 N 12 
— Guardian, minor mortgagee’s, to 

S 60 N 12 

— Incompetent to contract, mortgagee 

Guardian ad litem, appointment of S 103; 

S 103 N 2, 5 to 7 

Legall curator of, to S 103; S 103 N 4 
Procedure S 103; S 103 N 2 

— Insufficiency ^ 

of I 84 N 7 

Question of fact S 84 N 17 

— Insufficient amount, of S 84 N 7 

—Interest, cessation on ; See Mortgage-money 
I aIicI 

Agent, tender to, when S 102 N 2, 3 
Guardian ad litem without, when mortga- 
gee is incompetent to contract 
* S 103 N 7 

— Irregularities in — Waiver of S 84 N 5 
— Karta of joint Hindu family, to S 60 N 12 
—Minor— Mortgagee 

Guardian ad litem, appointed oi b lUo; 

S 103 N 2; S 103 N 5 to 7 

Procedure S 83 N 16; S 103; S 103 N 2 

—Mistake bona fide, in calculation S 84 N 7 

Money actual production, if necessary 

S 34 IN 3 

—Notice before lender S 60; S 84 N 14, 15 
-Partial S 84 N 7 

—Part-owner, by 

-Persona, entitled to make « 91 - 

— Poosessory mortgage in b 


Tender of Mortgage — Money (conid.) 

Effect on S 76 N 21 ; S 84 N 19 

Expenses incurred after, credit for 

S 76 N 21 

— Protest, tender under S 84 N 5 

— Refusal, costs, mortgagee disentitled on: 

S 84 N 16 

— Time and place, proper S 84 N 5 

— Unconditional, must beS83N 8; S84N5 

Title deeds 

— Abstract of title, practice in England, as to 

S 55 N 4 

— Buyer’s right to S 55 N 10 

— Copies of — Mortgagor's right to make 

S 60B; S 60B N 1 

— Deliveiy of 

Different buyers, sales to S 55 N 10 
Redemption on S 60; S 60 N 16 

Seller's duty S 55; S 55 N 10 

—Deposit, mortgage by— Mortgage by deposit 
of title deeds— Failure to call for and exa- 
mine, by transferee S 3 N 32 

— Inspection, mortgagor's right to: g 

—Lost, mortgagee, by 

—Production of— Sellers duty S 55; S 55 N3 
—Retention, seller, when entitled to: S 55; 

Transfer by one co-owner 

S 44 

—Competency to transfer S 44 N 3 

—Conditions and liabilities subject to 

S 44 N 7 

— Coparcener, by S 44 N 3 

Dwelling house, transferee of: See Dwelling 

house • . / 

Joint possession, transferee right ol 

S 44 N 4 

Coparcener, transferee from S 44 N 6 
Dwelling house, transferee of S 44 N 8 
—Lessee, partition, right of S 44 IN 6 

—Mortgagee, partition, right ^ 44 N 5, 7 
—Partition, transferee, right of | ^ ^ J 

Coparcener, transferee from S 44 N 6 

Interest in share, transferee of S 44 N 5 
—Rights and liabilities of transferee 

S 44 N 1 

Transfer by operation of law 

— Actionable claim of S 130 N 10 

-Apportionment, rule of, ^ 2 

— Defined S 2 N 6 

— Distinguished from transfer by or in execu- 
tion of a decree or order S 2 N 6 

— Escheat S 2 N 7 

Forfeiture of interest on alienation, condi- 
tion oL if affects S 12 N 8 

Forfeiture of interest on insolvency, condi- 
tion of, if affects S 12 N 8 

Forfeiture on attempt or endeavour to trans- 
fer S 12 N 8 

— Fraudulent transfer S 53 N 5 

— Instances of S 2 N 6 

Joint transfer — Quantum of interest of trans- 
ferees S 45 N 8 


IUm»hi^foot.no,*scmpUfypnncipl« in thi: Commentary & the special jeature of tho cco 
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Transfer by operation of law (confd.) 

— Lease, forfeiture of, on S 12 N 8 

— Lessor’s interest of S 109 N 2 

— Lis pendens, applicability of S 52 N 30 
— Obligation annexed to the ownership, enforce- 
ment in case of S 40 N 20 

— Official Receiver, sale by S 2 N 6 

— Person with limited authority to transfer, 
transfer from S 38 N 10 

— Restriction on transfer, effect on S 10 N 12 
— Restrictive covenants, enforcement in case of 

S 40 N 20 

— T, P. Act, not applicable to S 2; S 2 N 6 
Transfer by ostensible owner 

5ec Ostensible owner, transfer by 

Transfer by person with limited authority 
— Circumstances justifying transfer, when 

deemed to exist S 38; S 38 N 1 

—Consideration, transfer for S 38 N 6 
—Gift, by S 38 N 6 

— Good faith, transferee in S 38 N 9 

— Money decree, transfer of S 38 N 4 

— Ostensible owner, transfer by S 38 N 3 
— Persons with limited authority — Instances: 

S 38 N 5 

— Reasonable care to ascertain justifying cir- 
cumstances S 38 N 8 

Nature of inquiry S 38 N 8 

— Recitals in deed of — Evidentiary value of 

S 38 N 7, 12 

— Representation of justifying circumstances: 

S38N7 

— Transfer by operation of law S 38 N 10 
—Validity of S 38; S 38 N 1 

Hindu law, rule of S 38 N 2 

Onus of proof S 38 N 11 

Transfer by persons having distinct inte- 
rests 

S 46 

— Consideration, apportionment of S 46; 

S 46 N 1, 3 

— Distinct interests 

Meaning of S 46 N 2 

Succeeding jointly, persons, of S 46 N 2 

'Transfer by unauthorised person 
— Auction-purchaser, tranferee within S. 43, 
whether S 43 N 12, 13 

— Collector’s management, person whose pro- 
perty is, transfer by S 43 N 4 

— Contract to transfer 

Competency to contract S 43 N 4 

Valid, must be S 43 N 4 

Void, effect of S 43 N 4 

— Distinction between S. 18, Specific Relief 
Act and Section 43 S 43 N 3 

— Equity will regard that as done which ought 
to be done — Applicability of doctrine 

S6N7 

— Exchange by, subsequent acquisition of title 

S 119 N 4 

— Feeding a grant by estoppel, doctrine of 

S 6 7 

—Fraudulent or erroneous representation 

S43N 7 

Burden of proof as to S 43 N 7 

inquiry by transferee, if necessary 

S 43 N 7 


Transfer by unauthorised person (ct»ntd.) 
Knowledge of real facts to ~ transferee' 

■» ! S -43 N 7 

Question of S 43 N 7 

—Gift S 43; S 43 N 5 

— Insolvent, transfer by S 43 N 4 

— Interest acquired subsequently 

Capacity, same, must be acquired in 

S43 N9 

Manner of acquisition S 43 N 9 

Same, as transferred, if must be 

S43N9 

Whole interest, if must be acquired 

S 43 N 9 

— Larger interest, transferor having partial 
interest acquiring subsequently S 43 N 10 
—Lease S 105 N 20 

— Official Receiver, sale by S 43 N 12 

— Oi>eration of, on interest subsequently ac- 
quired S 43 N 2 

— Option of transferee S 43 N 8 

Exercise of S 43 N 8 

Immediate Exercise of S 43 N 3 

— Principles underlying 3 S 6 N 7; 

S43N2 

— Privies, position of S 43 N 12 

— Prohibited transfers, applicability of S. 43: 

S 6 N 7 

— Spes siiccessionis, applicability of S. 43 to 
transfer of . S 6 N 7 

— Subsequent acquisition of interest by trans- 
feror ^ ^ S 43 

Necessary for application of S. 43 

S43N9 

— Subsequent transferee in good faith, for 
consideration * S 43 N 13 

— Subsistence of contract of transfer 

S 43 Nil 

Decree on contract — Effect of 

S43N 11 

Void contract S 43 N 11 

Transfer contingent on happening of 
specified uncertain event 
See Contingent transfer 
Transfer, defeat or delay creditors, to 
See Fraudulent transfer 
Transfer for benefit of public 
See Charities 

Transfer of property ino m « 

— Agreement to transfer 5 109 N a 

— Appointment, making of S 5 N 1 

— Award under , 5 W z 

—Cancellation— Non-pa>Tnent of consideration 

S4N4 

— Charge, creation of ^ ^ ^ 

S 10 N 12;,S 14N 3; S tM N 1 
-Contract Act, sections, applicability S4N 4 
—Contract for sale . 5 38 

— Contract of — Subsistence of S 43. N 
—Contract precedes c c m 7 

— Conveyance in future c « V 7 

— Conveyance in present ^ P . 

— Conveyance of title ? ® # 

—Corpus of transfer: Sec Corpus w trai^w 
—Covenant for renewal of lease a * « J 
—Dedication, idol or Almi^tjr, m favoiw 


Any case in the **Table of Coses^* will show 


■case^Jaw 
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Transfer of property (conid.) 

— Definition of S 5 

British India, property outside, applicabi- 
liry of S 5 N 1 

Scope of S 5 N 1 

— Easement, creation ofS5Nl;S54N7 

— Executed contract — Transfer is S 4 N 2 

— Execution sale S 5 N 3 

— Family arrangement S5N4;S9N11 

Transfer of property — Grant of partial 
mineral rights, is not 

— In present or future S 5 N 4 

• — Modes of S5N1;S54N1 

Act, if exhaustive S5N2;S9N7 

— Mutation S 54 N 8 

— Non-contractual character, transfer 

S5 N 1 

— Partition S 5 N 2, 4; S 40 N 18 

— Partners, assignment of rights inter se 

S5N4 

— Pledge S 5 N 2 

— Prohibited — By any other law S 6 N 2a 

—Property which may be transferred 

Burden of proof S 6 N 1 

Chance of obtaining legacy S 6 N 5 

Charge S 55 N 12; S 300 N 19 

Charity, properly dedicated to 

S 6 N 2a 

Contingent interest S 21 N 4 

Easement S 6 N 9 

Future maintenance, right to S 6 N 13 

Future properly S 6 N 3 

General rule S 6 N 1 

Impartible estate S 6 N 2a 

Interest in property S 8 N 8 

Interest restricted in enjoyment to owner 

S6 

Maintenance grant S 6 N 11 

Occupancy right S 6 

Pensions S 6 

Possibility, mere, transfer of S 6; S6N6 
Pre'CmptioD, right of S 6 N 12 

Public office S 6; S 6 N 23 

Public officer, salary of S 6 

Religious office S 6 N 2a 

Reversioner, Hindu, interest of S 6 N 4 
Right of re-entry S 6 N 8 

Right to sue, mere S 6 

Test of S 6 N 1 

Undivided share S 6 N 2a 

Vested interest S 19 N 8 

^Release or relinquishment S 5 N 4 

—Settlement of doubtful claims S 5 N 4 

Snrreoder S5N4; S35N7; S 128 N 3 


Transfer of property (_contd,') 

— Test to determine, whether transaction is a 
transfer S 5 N 4 

— Transfer to himself S 5 N 8 

—Transfer within S 53; S 53 N 5 

— Will, transfer by, if S 5 N 3 

— Writing, necessity of: See Writing — Oral 
transfer 

Transfer of Properly Act 

— Amendments, whether retrospective Pre N lb 

— Applicability 

Agricultural lease, to S 117 

British India, property outside S 5 N 1 
Crown grants Pre N 4; S 10 N 2 

Easement, creation of Pre N 5 

— Chapters and sections, part of Contract Act: 

S4; S4N2, 3 

— Chapter on gifts, if part of Contract Act 

S4N3 

— Commencement of SI 

— Construction of Pre N 6 

Section 8, if lays down rule of S 8 N 2 

— Exhaustive, Act is not Pre N 2; S3N24; 

S5N2 

“Exteniion of 

Particular sections of S 12 N 2 

Provision, Government, power of 

S 129 N 2 

— Extent of S 1; S 5 N I 

Bangalore, Civil and Military station of, 

applied to S 1 N 3 

Provincial Government, power of, to ex- 
tend S 1; S 1 N 2 

Subsequent extension of S 1 N 2 

— History Pre N la 

— Interpretation clause S 3 

Object of S 3 N 1 

— Preamble Pre; Pre N 1 

— Principles of 

Cases arising before the Act, applied to: 

S 1 N 5 

Territories to which Act is not applicable, 
applied in S 1 N 4 

Transfer by operation of law, applied to: 

S 2 N 6 

Transfer by or in execution of a decree or 
order, applied to S 2 N 6 

— Principles underlying, applicability of 

SI N4, 5; S2N6; S41 N5; 

S 48 N 18; S 58 N 3 

— Registration Act — Sections supplemental to 

S 4 

— Repeal of Acts S 2; S 2 N 3 

— Repeal of, by subsequent legislation S 1 N 6 


**TeMe of Cases** itiduaies first reference in foot-notes and reference to Official Reports.- 
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Transfer of Property Act (co»^.) 

— Retrospective operation of various Sections; 
S 2 N 5; S 6 N 14; S 39 N 3; S 53A N 5; 
S 60 N 56; S 65A N 2; S 67A N 2; 

S 73 N 2; S 92 N 5; S 95 N 10; S 101 
N 11; S 108 (j) N 10; S 119 N 10 

—Short title S 1 

— Terms or incidents of contract or constitu- 
tion of property when not affected 

S 2; S 2 N 4 

— When not applicable S2; S2Nlto6 

Transfer on, failure of prior interest 
— Alternative transfers — Failure of one under 

S. 13 or S. 14— Effect S 16 N 3 

— General rule as to subsequent interest 

S 16 N 3 

Exceptions S 16 N 3 

— Independent subsequent interest S 16 N 3 

— Prior interest failing under S. 13 or 14, 

T. P. Act — Effect 


S 16 

too remote— Effect 

S 16 N 4 


I Trees (contdf.) ■ 

— Lessee’s right to remove S 108 (1) N 2 

— Rooted in earth — ^Whether immovable pro- 
perty S 3 N 8 

Trespasser 

— Improvements by S 51 N 10 

— Interruption of lessee’s enjoyment by: 

S 108 (c) N 4 

— Lessor’s right to sue S 108 (c) N 4 

— Mesne prohts, liable for S 105 N 70 

— Mortgage, enforcement against S 67 N 30 

— Redemption, right of S 91 N 32 

— Removal of materials on eviction S 51 N 10 

— Subrogation, not entitled to S 92 N 18 

— Tenancy, acquisition of, by prescription: 

S 105 N 84 

— Transferee from — Improvements by 

S 51 N 10 

— Use and occupation not liable for 

S 105 N 70 


— Two contingencies, one 
of 

Transfer pendents Ute 

See Lis pendens. 

Transfer to a class 

See Class, transfer to 

Transfer where third person is entitled to 
maintenance, etc. 

See (1) Advancement 

(2) Maintenance 

(3) Marriage 

Transferee 

— Better title than transferor, if can have 

S 8 N 9 

— Hindu widow from, interest of S 8 N 9 
— Interest acquired on transfer: See Operation 
of transfer. 

— Legatee S 51 N 4 

— Lunatic, if can be S 7 N 8 

— Meaning of S 51 N 4 

— Minor, if can be S 7 N 8 

— Pendente Ute, transferee: See Lis Pendpns. 
— Person not competent to contract S 7 N 8 

— Transfer to self S 5 N 8 

— Transfer within S. 51 S 51 N 4 

Transferor 

— Competenoy to transfer: See Competency to 
transfer. 

— Interest of « e o m o 

Operation of transfer, on S 8; b 8 N 2 

Passes on transfer S 8 N 9 


Trees 

— Accession, trees fallen, when S 63 N 4 

— Legal incident of property S 8 N 15 

— Lessee not to cut S 108 (o); S 108 (o) 

N 4 


Trust 

— Gift or trust 


S 122 N 15 


—Charge of, for expenses S 100; S 100 NM 
Section 100 not applicable to S100N20 

-Co-trustee, notice to quit, by S 106 N 34 

— Expenses of, charge for S 100 

■ — Gift, distinguished from S 128 N 3 

— Liability of S 128 N 3 

—Person interested in property, if S 41 N 9 

— Redemption by S 91 N 29 

Ulterior disposition 

See (1) Prior interest 

(2) Subsequent interest 

—Acceleration of on failure 

S27;S27N2;S28NU 

Bequest, rule as to a iv * 

Effect given to intention of g 2 

Illustrative cases . ^ ^ 

Manner of failure of prior 

-Condition, strict fulfilment of S 29 

—Conditional on special uncertain event S 28 

Hindu law, rule as to 2 

Illustrative cases c oa V 4 

Mahomedan law. rule as to ^ ^ 

—Contingent interest, when S 28 « 

—Failure of prior disposition— |^t ^o^ ^ ^ 

* S 28 

— Gift over 

— Invalidity of^ 

Effect, on prior 

Bequests, rule as to 
Disposition 


S 30 N 1 
S 30; S 30 N2 


Unborn person — ^Transfer, fpr bene 


The special features of this work are indicated the Preface, 
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Unborn person (eonCil.) 

— Bequest in favour of S 13 N 1 

— Child en ventre sa mere S 13 N 4 

— English law S 13 N 7 

—Hindu law S 2 N 10; S 13 N 5; S 15 N 5; 

S28N3 

— Hindu, transfer by S 13 N 5 

— Immediate transfer S 13 N 2 

— Mahomedan law S 13 N 6 

— Postponement of enjoyment S 20; S20N4 

— Prior interest in favour of living person 

S 13 N'2 

— Son adopted after death of testator 

S 13 N 4 

— Trust in favour of S 13 N 2, 3 

— Vested interest, on birth S 20; S 20 N 1 

Contrary intention S 20 N 3 

— Vesting of interest S 13 N 2 

Postponement of — Maximum period 

S 13N2 

— Whole interest remaining in transferor 

S 13 N 2 

Under>]ease 

See Sub-lease. 

Under-lessee 

See Sub-lessee. 

Undivided family 

— Joint Hindu family, expression if restricted 
to S 44 N 10 

— Meaning of S 44 N 10 

— Ownership of house by S 44 N 10 

Undivided share 

— Coparcener, transfer by S 6 N 2a; S7N7; 

S 44 N 3; S 58 N 21 

S 7 N 7 


— Gift of 

— Mortgage of 

Coparceners by 


S 58 N 21 
S 58 N 21 


Owelty, mortgagee, liability of 

S 48 N 13 

Substituted security, doctrine, application 
of S 67 N 29; S 73 N 1 

Mortgagee, purchase by — Redemption 

S60 N 45 

— Purchaser, liabilities, subject to S 44 N 7 
-Sale of S 54 N 19 

— Subsequent acquisition of interest by trans- 
feror 

Universitl donee 
— Insolvency of donor 
—Liability of 
. Extent of 

Independent of condition in gift 

• S 128 N 5 

^^miionaL when 


T 


S 43 N 11 

S 128 N 5 
S 128; S 128 N 2, 5 
S 128 N 5 


Universal donee (^eontd,') 

— Mahomedan law, rule of, as to S 128 N 6 

— Onus of proof S 128 N 7 

— Section 53 and S. 128, distinction between 

S 128 N 2 

— Universal gift S 128 N 2, 3 

— Universal legatee and universal donee 

S 128 N 5 

— Whole property, gift must be of S 128 N 4 


Unlawful consideration 
— Contract for — Void 

— Defeat the provisions of law 

Common law 

Hindu law 

Mahomedan law 

— Dehned 

— Forbidden by law 

Excise, licence, transfer of 

Prohibition by order of Court, if 

S 6 N 30 

Ultra vires act S 6 N 32 

— Fraudulent S 6 N 34 

— Immoral S 6 N 30 


S 6 N 25 
S 6 N 31 
S 6 N 31 
S 6 N 31 
S 6 N 31 
S 6 N 27 

S 6 N 30 
S 6 N 30 


Future cohabitation 
Past cohabitation 


S 6 
S 6 


N 

N 


34 

34 


S 128 N 5 


— Involving injury to property of third person 

S 6 N 33 

— Partly unlawful — Whole transfer if void 

S 6 N 29 

— Public policy, opposed to S 6 N 35 

5ee also Public policy, opposed to. 

— Transfer for — Void S 6; S 6 N 25, 27 

Unlawful object 

— Consideration and object distinguished 

S 6 N 28 

— Contract for — Void 
— Defeat the provisions of law 
Common law 
Hindu law 
Mahomedan law 
— Defined 

— Forbidden by law 

Excise licence, transfer of 
Ultra vires act 

— Fraudulent 

— Immoral 

— Involving injury to property of third person 

S 6 N 33 

— Public policy, opposed Co S 6 N 35 

— Transfer for S 6 N 25, 27 

Getting back property by transferor 

S 6 N 27 

Object carried out S 6 N 27 


S 6 N 25 

S 6 N 31 

S 6 N 31 

S 6 N 31 

S 6 N 31 

S 6 N 27 

S 6 N 30 

S 6 N 30 
S 6 N 30 

S 6 N 32 

S 6 N 34 


to the Commentary* indicates either a leading case or a case giving fuller reasons. 
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Unlawful Object (contd.) 
Object not carried out 

Use and occupation 

— Agreement of lease, 


S 6 N 27 

compensation for 

person entering under 

S 105 N 70 


S 105 N 70 
S 105 N 70 
S 105 N 70 

possession under, lia- 
S 107 N 10 


— Claim for 
Essentials 
When arises 
— Implied contract 

— Kabuliat, person in 
bility of 

— Permissive, possession must be S 105 N 70 
—Tenant by sufferance, liability of^ ^ 

— Trespasser, not liable for S 105 N 70 

—Void lease, person entering under _ 

w XUo IN / U 

Usufructuary mortgage c co m 

— Characteristics of b 5o N ooo 

— Consideration unpaid, if debt S 3 N 22 
—Consolidation of mortgages, right ^to^^ ^ 

— Defined 

— Delivery of possession 
Actual 

Agreement as to, initial. 


S 58 

S 58 N 35 

S 58 N 35 

must be 

S 58 N 35 

S 58 N 35 
S 58 N 35 


Certain period for 
Lease back to mortgagor 

Mortgagee’s remedies for failure of 

S 58 IN ^5 

Nature of S 58 N 35 

—Kinds of S 62 N 2 

— Lease back to mortgagor 

Arrears of rent, taken in account bcjwe 
redemption S 62 N 7 

Sub-lessee of mortgagor, right 

S 91 N 12 

—Lease for premium distinguished from 

• S 105 IN 67 

—Lease or mortgage transaction whether 

S 105 IN 67 

—Personal liability, mortgagor’s S 58 N 29 

Absence of S 58 N 35 

Covenant to pay— Effect of S 58 N 35 

—Recover possession, mortgagor’s right to 

o bZ 

Co-mortgagor, right of S 62 N 3 

Exercise of— Period fixed for payment, 
before S 60 N 5 

Limitation S 62 N 11 

Mortgage-money paid 

profits S 62; b 62 IN 6 

Cash payment, if permitted S 62 N 5 

Term fixed, recovery before 5 


Usufructuary Mortgage (confd.) \ ' i 
Whole, to be paid S 62 N S 

Nature of right S 62 N 2 

Pa^Tnent or tender of mortgage-money, on 

S62N6 

Appropriation of rents and profits 
^ S 62 N 6 

Terms fixed, paj-ment before expiry of 

S 62 N 8 

Several mortgages, satisfaction of oneonly» 
on S 62 N 4 

Suit for recovery 
Accounts 

Onus of proof 

Proprietory right, based on 

Successive suits 

Whether right to redeem S 60 N 4, 5 
— Redemption — Time limit S 58 N 35 

— Rents and profits, appropriation ‘g gg 

Express provision for S 58 N 35 

Interest and principal, partly in Jieu 

Interest, in lieu of 
Principal, in lieu of 
— Surplus collections, claim for 
— Zuripeshgi lease, if 

Usufructuary mortgagee 
— Interest, right to 


S 62 N 5 
S 62 N 5 
S 62 N 5 
S 62 N 9 


S 58 N 35 
S 58 N 35 
S 62 N 10 
S 58 N 36 

I, .• • 


— Remedy of 
—Sale, right of 
—Tenant by elegit 

Vested interest 

— Accumulation of incom 


S 60 N 10 
S 67 N 15 
S 68 N 17 
S 62 N 2 


—Direction for 

S 19; S 19N10 

—Attaining particular age, S 21 

Direction to apply income for benefit of 
transferee 

Qass, transfer to ® ,c 

Effect of S 21 N 1 

Gift over, piovisioh of— Effect 


Class, transfer to 
Income given to transferee 




s 22 N 3 
S> 21 N 13 
S I9. fi 1 

S 19 N 6 


. — Bequest, when vested 

—Certain event . 

Attainment of particular age 

Death 

Expiration of term of yc«ra^ ^ IV 
Su^v.1 ‘ S19N.6;|21N7 

-Contingent interest, distinguished S p n 
—Contingent interest, when 

* I - ■ 


r 


appnpTUf^e /of 
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Vested interest (conid.) 

— Contrary intention S 19 

Burden of proof as to S 19 N 7 

— Death of a person, interest to take effect on 

S 19 N 6; S 21 N 7; S 23 N 2 

— Death of transferee before possession — 

Effect S 19; S 19 N 8 

— Defeasance clause 

Condition subsequent defeating interest — 
Effect S 19 N 10a 


S 19 
S 19 N 11 
S 19 

interest to 
S 19 N 6 
S 19 N 8 
S 19 N 3 
S 19 N 4 

S 19 N 4 
S 19 N 4 


Effect of — On vesting 
Gift over — Effect on vesting 
— Defined 

— Expiration of a term of years, 
take effect after 

— Heritable 

— Hindu law, rules as to 

— Immediate right, is 

— Intention of transferor 
How gathered 

— Interest on happening of a certain event 

S 19 N 6 

— Interest to take effect forthwith S 19 N 5 

— Interest when vested S 19 N 4 

—Law leans in favour of vesting; S ^ 4: 

— Maliomedan law — Rules of S 19 N 2 

—Postponement of enjoyment 

Effect of— Unborn person, transfer for be- 
nefit of S 20; S 20 N 4 

Effect on vesting S 19; S 19 N 9 

Limits to S 19 N 9 

Provision for — Validity S 19 N 9 

Power of appointment— Effect on vesting 

S 19 N 1 2 

Exercise of — Person when takes vested in- 
terest before S 19 N 12 

Interest of person to take in default of 
exercise of S 19 N 12 

—Survival, interest to take effect o" _ 

•y \y '* 

-Test, of S 19 N 4 

—Transfer, ‘when’ or ‘if’ transferee ^“ains a 
particular age 
— Tansferable 

— Unborn person takes on birth 


Contrary intention 
— Whether mere possibility 
—Whether immovable property 

Waiver 

— Forfeiture of lease, of: See 
lease 

—Intention, matter of 
—Notice to quit, of: See Notice to quit 


S 19 N 5 
S 19 N 8 
S 20; 
S 20 N 1 
S 20 N 3 
S 6 N 6 
S 3 N 2 

Forfeiture of 
S 113 N 2 


Wakf 

— Creation of S 13 N 6; S 18 N 5 

— Defined S 18 N 5 

— Fraudulent transfer when S 53 N 5 

— Mussalman Wakf Validating Act, 1913 — 
Effect of S 18 N 5 

— Perpetuity, rule against, applicability of 

S 14 N 14; S 18 N 5 

— Transfer within S. 53 — Wakf whether 

S53N5 

— Wakf-alal-atilad — Validity of 
— Writing 


S 18 N 5 
S 9 N 9 


Warranty as to title 

— English law S 119 N 2 

—Exchange, in S 119 N 2, 8 

— Moveable property, sale of, in S 119 N 2 
— Sale of goods, in S 133 N 2 

Warranty of solvency 

— Contract to the contrary S 133 N 5 

— Date of transfer, on S 133; S 133 N 2 

—Limit to S 133; S 133 N 2 

— Solvency, meaning of S 133 N 4 

— Warranty, defined S 133 N 4 

Waste 

—Cutting and felling timber S 66 N 3 

— Lessee, not to commit S 108 (m) N 1; 

S 108 (o) N 7 

—Mortgagee in possession, by S 76 N 10 

Not to commit S 76 N 10 

Prevention, third person, waste by, of: 

S 76 N 10 


Suit for compen.sation 
What amounts to 
— Mortgagor, by 

Acts of, amounting to 


S 76 N 10 
S 76 N 10 
S 66 
S 66 N 3 


Commit, mortgagor no! to S 66; S66NI 
Easement, grant of 
Onus of proof 
Properly not mortgaged, of 
Remedy of mortgagee 


S 66 N 6 
S 66 N 7 
S 66 N 4 
S 66 N 8 


Welsh mortgage 

—Personal liability, mortgagor’s S 58 N 29 


Will 

— Charge, created by 
— Lease if can be created by 

Words and phrases 
— ‘Absolutely entitled' 

— Mccesto' 

—Actionable claim 
—“Affect” in S. 2 


S 100 N 7 
S 105 N 7 

S 51 N 9 
S 63 N1 
S 3 
S 2 N 2 


SMftnmct to OBicO. Rfporu invariablr given in nU cnees found in ihd OBicial Reports. 
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Words and phrases (conld.) 


— Agriculture 

S 117 N 3 

— Arrears in S. 73 

S 73 N 4 

— Attached to the earth 

S 3 

— Attested 

S 3 

— Buyer and seller 

S 54 N 1 

— Chose in action 

S 3 N 21 

— Conveys 

S 5 N 4 

— Cypres doctrine 

S 26 N 2 

— Dahyak 

S 100 N 32 

— Donatio mortis causa 

S 129 N 3 

— Easement 

S 6 N 9 

— Emidements 

S 51 N 21 

— Family 

S 44 N 10 

— Fiducia 

S 58 N 2 

-Flood S 108 (e) N 2 

— Forbidden by law 

S 6 N 30 

—From generation to generation 

S 8 N4 

— Hypotheca 

S 58 N 2 

— lladarawara 

S 98 N 10 

—Imbedded in the earth 

S 3 N 9 

—Immovable properly 

S 3 

— ‘In present or in future* 

S 5 N 7 

•^Incident 

S 8 N 11 


— Instrument 
— ‘Interest’ in S. 28 
— Istemrari Mokarrari , 

— Jenmi 

— Jus in re aliena 
— Kanom 
— Kanomdar 
— Kayan patta 
— Kayam saswata patta 
— Law 

— Legal incident of property 
—Malik 

— ‘Means and includes’ 

— Mowrasi 
— Nankar 

—Notwithstanding anything contained in the 
Trustees’ and Mortgagees’ Po'^L^rs Ac^ 
1866, in S. 69 S 69 N 5 

— Otli mortgage S 93 N 8 

— ‘Permanently fastened to anything attached 
to the ’earth) 

— Person 
— Peruarthum 
— Pignus 

— ‘Portions for children* 

— Registered 

— Res extra comweicium 


S 28 N 5 
S 8 N 4 
S 98 N 7 
S 58 N 2 
S 98 N 7 
S 98 N 7 
S 8 N 4 
S 8 N 4 
S 6 N 31 
S 8 N 11 
S 8 N 4 
S 3 N 1 
S 8 N 4 
S 100 N 32 


S 3 N 7 
S 5 N3 
S 98 N 9 
S 58 N 2 
S 17 N 8 
S 3 N 20 
S 6 N 25 


Words and phrases ^contd.') 
— Sanadi grant 
— Sign 
— Solvency 
— Suggestio falsi 
— Suppressio veri 
— 'I'hing 

— Udhayapattam 
— Universal succession 
— Vendor and purchaser 
— Warranty 

— “Within the town of Bombay 
— Year 

— Zarichaharam 


. I 

S 8 N 4 
S 3 N 12 
S 133 N 4 
S 34 N 3 
S 34 N 3 
S 118 N 7 
S 98 N 7 
S 128 N 2 
S 54 N 1 
S 133 N 4 
S 69 N 11 
S 107 N 5 
S 40 N 12 


Writing 

— Agrciultural lease, not necessary for 

S 117 N 4 

— Award 

— Charge, creation of 
Moveables on 
— Defined 

— Easement, creation of 
— Endowment, religiotis 


and 


to 


S 9 N 13 
S 100 N 16 

S 100 N 3 
S 9 N 14 
S 9 N 8 
charitable, gift 

S 9 N 9 

— Family arrangement S 9 N 11 

— Part performance, contract in S 53A N 9 
— Partition — Necessity of S 2 N 4; S 9 N 10 
— Release S 9 N 12 

— Relinquishment S 9 N 12 

— Surrender S 9 N 12 

— Surrender of lease, of S 111 N 9 

— Transfer of property, necessity of S 9 

Expressly permitted to be without 

' S 9 N 6 

Expressly required, instances 
Hindu law 
Mahomedan law 
Test 

When not necessary 

Zarichaharam 
— Contract to pay 

Covenant running with land, 

Obligation annexed to ownership^ ^rther 

S 40 N 12 

% 

S 58 N 36 
S 58 N 36 
Ss58 N 36 


S 9 N 5 
$ 9 N 1 
S 9 N 1 
S 9 N 2 
S 9 N 2, 7 


— Meaning 

Zuripeshgi lease 
— Mortgage, amounting to 
Test to determine 
— Nature of 


Tcical Index and SynopsU lor each Station »Aere exactly ,o look tor ,he point regutre 
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72- 2 
72- 4 
72- 5 
84- 7 
84-14 
84-15 
84-18 
55- 3 
55-20 
1 - 1 
43- 9 
116- 1 
116-2 
2 - 6 
67-15 
410 123- 4 


M 

»f 


II 


II 


19 


M 


M 


»| 


II 

282 

It 

290 

300 

322 

M 

387 

19 


434 

tl 

454 

II 

II 

467 

II 

516 

517 


52-27 
123- 6 
105-50 

111- 14 

112- 4 
52- 1 
52-31 

122-12 

119-5 


1925 Bom. 


12 


II 

1} 

II 

64 

69 

II 


85 

II 

167 

II 


Pre- 4 
8- 4 
8-10 
8-20 
55- 3 
55- 3 
60-14 
M 10!i(l)-8 

65- 2 

65- 21 
106-10 
106-40 

168 10B(g)-2 
176 62-28 

I, 52-36 
181 55- 7 

183 8-32 

40- 1 

66 - 2 
62-29 

123- 6 
K 14-12 
53- 6 
58-38 

41- 10 
41-23 

123- 4 
7- 7 
40- 1 
76- 1 
76- 8 
.. 108(j)-4 
11 10s(jj-5 
M 108{j)-6 

348 41- a 

II 100-28 

362 B 11-2 
890 106-48 
464 96- 4 

501 68-38 

509 B3- 7 


II 

II 

210 

239 

287 

268 

299 

11 

306 

320 

880 

II 

II 


1925 Bom. con 
612 107-10 
514 38- 8 

524 111-14 

1926 Bom. 

54-23 
100-10 
Pre- 2 
60-43 
60-22 
54-23 
58-33 
68-31 
58-33 
67-22 
54-23 
58-33 
8-20 
123- 6 
123- 7 
R3- 3 
279 R 14- 4 
>• K 14-1 1 
60-41 
60-44 
304 114A- 1 
363 60-41 

374 105-27 
107- 3 
107-10 
M 103(i)-l 
384 53A- 1 
53A- 3 
105-79 
107- 7 
44- 6 
100-10 
60-33 
100- 5 
100-16 
14-10 
58-33 
II 1-15 
123- 4 
60- 8 
66A- 1 


24 

23 

31 

11 

40 

97 

II 

107 

11 

115 

131 

II 

209 

261 

II 

273 


303 


II 


M 


II 


II 


II 


M 

399 

427 

495 


It 


II 


497 

II 

622 

569 

667 


It 


1927Bom.con 
195 65-20 

368 41- 3 

384 126-14 
474 Rl- 6 
513 60-48 

I. R 1- 6 

540 50-23 

II 73- 6 
611 51- 4 

.1 51- 8 

M 61-16 

627 53A- 3 
650 116-13 
655 59- 8 

1928 Bom. 

16 3-n 

61 108(e)-3 
65 62- 1 

» 52-19 

M 52-40 
123 104 -1 

It K2-11 

150 51-8 

M 63A- 1 
250 53A- 7 

M 122- 2 

M 123- 5 
265 111-17 
267 3-11 

3-18 
3-19 
59- 8 
48- 9 
53A- 3 
R6-10 
55- 6 
65-20 
105-58 
105-67 
105-82 
65- 4 
420 108(0-6 
427 3-32 

55-21 
434 69-14 


II 


II 


II 

269 

305 

323 

328 


n 


377 


It 


It 

880 


595 

76-10 

1929 

Bom. 

599 

51- 1 

24 

55- 7 

It 

61-18 

If 

1 

60-25 

1927 

Bom. 

1 

69-27 

32 

R7-13 

1 

M 

69-28 

II 

K8- 7 

51 

8-14 

49 

Rl- 7 

55 

38- 8 

93 

62- 1 

60 

65-12 

II 

62-40 

66 

105-2,5 

115 

105-14 

fl 

105-27 

II 

108(f)-l 

It 

105-29 

til08(m)-l 

139 

60-41 

131 

U3- 7 

It 

91- 4 

II 

R6- 4 

II 

91-8 

143 

6- 6 

It 

92-16 

145 

76- 6 

It 

95- 1 

II 

109- 4 

147 

6-27 

l.'>7 

.54-23 

11 

53- 9 

1G7 

.58-39 

II 

54-14 

175 

B7-13 

II 

64-15 

•1 

R8- 7 

186 

60-28 

192 

106- 3 

200 

62-31 

II 

106-84 

i ** 

52-33 

II 

116-18 

1 213 

U 1-12 

195 

64-24 

2-27 

R5- 6 

tl 

65- 3 

tl 

R14- 3 

It 

65- 4 

230 

51- 7 


1929Bocn. cun. 
246 51- 1 

»t 51— 8 

r. 51-17 
.. 51-19 

262 .52-11 

337 .52-27 

II .52-35 
.1 R7-16 

M K9- 1 

361 DO- 9 

467 3- 2 

.1 108{o)-4 
4Tl 8-17 

1930 Bom. 


11 

n 1-12 

39 

10.5-49 

11 

10.5-64 

47 

39- 8 

55 

2- 5 

79 

58-83 

125 

8-20 

135 

65- 4 

166 

105-14 

191 

18- 5 

H 

21- 3 

*208 

U6- 8 

210 

105- 4 

$ T 

105- 7 

II 

105-24 

213 

55-20 

221 

67-11 

M 

67-20 

»| 

109- 4 


111- H 

373 

35-28 

395 

111-17 

401 

60-18 

M 

60-26 

409 

3-22 

466 

00-41 

692 

108- 1 

1931 Bom. 

118 

at- 5 

17.S 

105-22 

IP 

105-25 

II 

105-27 

tl 

105-39 

»l 

111- 6 

218 

44- 6 

227 

41-24 

269 

6-35 

II 

25- 9 

280 

52-40 

371 

58-33 

399 

7- 7 

430 

3-3.3 

436 

105-43 

M 

105-44 

M 

105-49 

46C 

105-25 

• t 

105-47 

•*>33 

Bl- 7 

539 

52- 1 

II 

52-39 

515 

92-24 

II 

101- 1 

578 

14-14 

II 

54-23 

1932 Bom. 

3 

105-62 

II 

105-79 


WttmMt to 0//wial FUforio an ^iwaridbly giceh in aU cases found «n ths OJ/ieial Ecporti. 


2426 [A. I. R. 1932 BOMBAY] 


TABLE OF OASES 






1932Bc»ai. con 
136 11 5- 8 
190 51- 4 

244 6- 4 

247 54- 5 

64-14 
55-12 
257 6-26 

301 62- 8 

M 62-14 
401 58-39 

446 130- 6 

.1 130-12 

» 130-13 

449 8-20 

478 6-18 

493 107- 3 

498 53-24 

526 63- 5 

699 111-14 

613 58- 11 
642 Pre- 6 
» 6 - 1 
» 68-39 

1933 Bom. 


1934Bom. con 
189 48- 3 

48-10 


tl 


II 


tl 


100-13 
100-16 
100-22 
105-79 
6-20 
241 R14- 3 
u Ri4- 6 
76- 3 
44- 6 
137- 4 
8-20 


II 

194 

234 


321 

329 

356 

434 


193S Bom. 

16 55- 2 

» 55- 3 

41 2- 5 

111-14 
111-25 
•I 114A- 1 
54 52-35 

84 123- 4 

91 63A- 5 
97 R7- 4 


II 


If 


25 

91- 

5 

tl 

Rll-2 

11 

Bl- 

19 

122 

R7- 4 

34 

28- 

3 

144 

111-17 

ff 

30- 

2 

208 

53A- 3 

It 

32- 

5 

•1 

53A- 5 

42 

6- 

20 

219 

61-22 

It 

43- 

9 

II 

61-25 

61 

Rl- 

1 

II 

108-34 

It 

RU- 

13 

247 

105-79 

87 

8- 

20 

II 

106-20 

97 

91- 

12 

II 

106-23 

If 

91- 

13 

II 

106-37 

It 

105- 

42 

II 

106-45 

91 

105- 

50 

269 

38-11 

9t 

111- 

12 

262 

106-34 

121 

44- 

5 

316 

63-29 

168 

117- 

2 

340 

55- 6 

209 

6- 

27 

343 

137- 4 

If 

6- 

28 

347 

100-11 

ff 

6- 

34 

1 


ft 

51- 

12 

1936 

Bom. 

It 

122- 

13 

10 

5- 4 

217 

3- 

31 

ff 

53- 6 

262 

6- 

35 

62 

3-43 

298 

4- 

6 

ft 

5- 3 

II 

68- 

4 

83 

108ij)-6 

M 

100- 

6 

»f 

109- 5 

II 

100- 

16 

94 

3-19 

324 

19- 

2 

II 

69-19 

377 

8- 

20 

98 

111-21 

II 

105- 

69 

160 

S3-i0a 

381 

53A- 

5 

175 

54-19 

M 

63A- 

9 

177 

R14- 7 

It 

5JA- 

11 

246 

105-19 

II 

53A- 

13 

M 

107- 8 

II 

63A- 

16 1 

276 

40-17 

439 

58- 

31 

230 

53A- 3 

476 

54- 

23 

330 

8-12 

1934 

1 Bom. 

11 

8-20 

1 

21 

41- 

123- 

■23 
• 4 

389 

fl 

7- 7 
33- 5 

24 

100- 

■14 

1937 Bom. 

32 

91- 

• 4 

39 

59-39 

II 

108{j 

1-2 

98 

7- 7 

tl 

108(i 

1-4 

112 

64-33 

II 

108(j 

1-5 

ff 

55-20 

140 

105- 

' 3 

244 

62- 1 

II 

105- 

-20 

99 

62-14 


1937Bom. con 
244 62-35 


II 

382 

If 

472 

476 

483 

II 

M 


52- 40 
3-22 
3-27 
8-20 

53- 24 
76- 5 
76- 7 
76-12 


1938 Bom. 

71 51- 1 

77 65- 3 

97 126- 7 
115 92- 5 

.1 92-19 

121 6- 4 

M 62- 9 
125 8- 6 

M 8-20 

M 41-10 
M 41-23 
198 67A- a 
.1 67 A- 6 
228 6- 7 

234 38-11 

289 53-20 

.1 53-24 

304 126- 9 
357 43- 3 

.. 53- 6 

386 92-19 

388 33- 8 

608 92- 5 

M 92- 9 

1939 Bom. 
31 


» 

n 

98 

tl 

183 

If 


303 

322 


53 A- 6 
54-19 
54-22 
116- 1 
115- 2 
100-11 
100-21 
206B15-10a 
216 105-30 
60- 1 
R2-11 
.1 R 10-3 
403 52- 1 

M 52-20 
435 8-20 

496 5- 4 

M 53- 5 

508 53-10 

•I 63-15 
M 53-16 
•• 53-20 

II 63-24 
M 63-26 
II 63-32 

1940 Bom. 

1 68-83 

15 91-12 

63 68-33 

90 53A- 5 
154 108(i)-4 
193 63A- 5 
226 8-20 
.1 68-12 
276 B4- 5 

iiB15-10a 
281 63A-18 


L940Bom.con 1 

287 

76- 6 

tl 

76- 6 

II 

76-13 

321 

R5-13 

395 

62-20 

1941 

Bom. 

28 

76-18 

48 

55-10 

65 

63-23 

71 

100-19 

91 

R6- 8 

iiEl5-10a 

90 

101- 1 

It 

R6- 8 

.iR15-L0a 

153 

92- 6 

II 

92-22 

198 

55-12 

286 108(l)-5 

337 l08(b)-3 

.. 108(h)-8 

339 

69- 7 

If 

69-13 

If 

69-26 

346 

53 A- 4 

99 

63A-11 

If 

53A-13 

389 

6-23 

1942 

Bom. 

46 

69- 4 

ff 

69-26 

19 

69-26a 

If 

69-27 

ft 

69-28 

67 

65-12 

95 

82-15 

If 

101- 1 

ft 

101- 9 

98 

69A- 4 

ff 

92-13 

If 

92-22 

146 

Rl-19 

156 

16- 3 

ft 

27- 4 

161 

105-43 

II 

105-50 

227 

83- 7 

II 

92- 6 

II 

92-22 

278 

B14- 2 

•1 

B 14-12 

291 

3-13 

339 

3-34 

1943 

1 Bom. 

7 

19- 4 

II 

122- 8 

II 

123-11 

•1 

123-12 

21 

100-11 

24 

B6-27 

27 

62-10 

If 

62-24 

ft 

62-31 

65 

B7- 3 

141 108(q)-3 

148 

106-27 

It 

105-47 

H 

105-72 

99 

105-79 

If 

105-80a 

ff 

108(i)-l 


19 43Bom. eon 
158B15-L0a 


187 


ff 

M 

191 

n 

19 

99 

ff 

91 

806 

ff 

91 

If 

91 

91 

406 

M 
• I 

412 

II 

II 

414 

II 

463 

H 


1 

2 

3 

4 
3 
1 


39- 
39- 
89- 
60- 
62- 
92- 
92-16 
92-24 
95- 1 
105-26 

105- 31 

106- 2 
106-19 
106-41 
HO- 1 
63A- 9 
63A-I0 
&3A-11 

39- 1 
39- 2 
39- 5 
100 - 6 
100-22 
123- 1 
123-12 

1944 Bom. 


25 

If 

35 

99 

50 

99 

99 

If 

105 

91 

99 

166 

II 

II 

161 


3-16 

59- 8 
Rl-12 

B5-13 
39- 1 
39- 2 
39- 6 
64-14 
63A- 8 
63 A- 5 
63 A- 9 

60- 22 
69- 3 
69-22 

106-40 
lO0(qJ-2 
62-6 i 

62-14 
62-20 
62-31 

62- 38 
100-28 

21- 3 
82- 3 
105-35 
105-62 

in- 8 
116-10 

63- 35 

1945 Bom. 

11 130- 3 
130-19 
II 134- 5 
39- 1 
89 - 2 
60-44 
92-15 
I. 92-24 
116 101- 1 
H 101- 6 

132 113- 1 
M 113- 8 

It 116- 6 

137 108(q)-3 
161 60-39 


91 

191 

99 

99 

ft 

99 

99 

196 

II 

210 

91 

If 

II 

267 


34 

If 

69 

II 


i»4MSam.eon 
169 B4- 6 

187 65- 2 

.1 55 - 8 

237 10e(q}-2 
248 ■ 70- 2 

tl 70- 4 

.» B5-17 
307 60-26 

861 67-27 

396 13- 2 

II 15- 2 

399 108(j)-l 
409 62- 8 

II 62-35 

1946 Bom. 
207 62-12 


91 

462 

499 


91 


62-20 

62-38 

58-38 

67-16 


49 

99 

If 

4 

99 

if 

9f 

91 

67 

86 

If 


1947 Bom. 
8-80 
3-84 
41- 1 
41- 7 
41-23 
122-17 
126-16 

7- 7 
114- 4 
114- 7 
114- 9 

68 - 6 

5 - 6 

6 - 6 

13- 6 
19- 2 
19- 8 
10 - 1 

14- 10 
6-34 

122-18 
69- 4 

60- 48 

61- 8 
61- 9 

105-U 

8- 19 


91 

152 

185 

H 

II 

99 

91 

191 

99 

196 

91 

206 

If 

241 

99 

99 

396 


1948 

68 

tl 

114 

188 

99 

99 

211 

99 

226 

238 

99 

266 

91 

99 

822 

336 

849 

99 
99 
91 


i 879 


Bom. 

46- 3 
45- 4 
123- 4 
13- 2 
15- 2 
20 - 8 
Bl- 6 
BI-19 
60-26 
6-2a 
6-23 
53-11 
63-12 
63-35 
3-19 
106-17 
108 jH 
108(j)-8 

l08(j)-6 
111-28 
76- 5 
101 - 1 


Topical Index and Synopsis for each Seoiion show where exaoily to look for the point required. 
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[A. I. E, 1918 CALCUTTA] 2127 


If 


194& Bom. con 
8*79 lOl-la 
101-10 
116- 6 
15- 2 
1949 Bom. 
131 108(j)-l 
164 65- 9 

» 60-22 


885 

416 


A. I. R. 
CALCUTTA 
1914 Cal. 


8- 4 
68 A- 3 
111-U 
6-19 
56-16 
61- 8 
55- 3 
Rl- 5 
105-84 
122-6a 
6-10 
8-10 
82-14 
R4- 5 
R6- 3 
126-10 
101 - 1 
64- 4 

54- 14 

55- 12 
100 - 6 
100-29 

44- 4 
105-47 
92- 2 
43- 9 
67-22 
Rl- 8 
3-39 
48- 9 
3-39 
54-12 
54-23 
116- 4 
3-32 
105-35 
105-79 
64-14 
456 67 A- 6 
Kl-12 
475 103(l)-8 

480 108(l)-14 
486 105- 8 


4 

21 
51 
60 
129 
137 

M 

143 
173 
200 
202 
205 
• 206 
214 
»> 

223 

233 

234 
239 

263 

It 

283 

300 

316 

321 

323 

•I 

331 

II 

333 

335 

376 

362 

>• 

(I 

385 


469 

503 

666 


11 


II 


670 


It 

595 

sn 

<618 

II 

n 

■638 

•646 


111- 7 
63-11 
123-12 
130-11 
187- 4 

27- 2 

28- 2 

105- 69 
48-10 

2 - 1 
2 - 2 
111- 7 
117- 8 
43- 9 

106- 79 
111-14 


t} 


793 

823 


II 


II 


1914 Cal. con 
646 67A- 1 
666 2 - 6 
II 108(j)-l 
669 67-20 

672 82-14 

685 105-21 
730 103(1)-14 
740 84- 5 

764 64-22 

,1 107- 9 

M 116-12 

775 l08(l)-8 
777 8-20 

781 105-60 
788 67-27 

Rl- 6 
68-44 

68-31 
68-33 
84-17 
52-40 
56-10 
81-13 
R4-10 
111-11 
111-13 
92- 7 
60-48 
62- 2 
896 10e(b)-3 
.1 108(b)-6 
910 R 14-12 

1915 Cal. 

8 R6-17 
24 73- 1 

64 2- 5 

106-38 

111- 5 
116- 6 
116-11 

112 - 6 
116-12 

58-17 
101- 3 
38- 8 
38-11 
40-25 
10 >-72 
•I 108(jK 
58-11 
65- 4 
67-14 
.1 R2-20 

182 117- 2 
203 lU- 7 
209 10-12 


828 

II 

$t 

91 

850 

If 

866 

894 

11 


II 

II 


II 


•I 

68 

II 

77 

II 

141 

II 

154 

II 


161 


II 


It 


242 

II 

850 

•I 

264 

278 

313 

II 

ft 

•I 

II 

II 

834 

II 


.. 109(i)-l 
10-12 
105-67 
8-10 

105- 44 
44- 4 
82- 4 

108-16 
108-39 

106- 43 
106-45 
116-11 
116-12 

82- 3 
82-22 
79- 9 


1915 Cal. con 
369 72-10 

I, RIO- 6 
870 105-60 


873 

376 


tl 


380 


Rl-10 
68-35 

67- 15 
73- 1 

386 108(d)- 3 
403 105-42 
414 8- 6 

II 24- 2 

427 R 14-12 
432 Rl- 2 
Rl-12 
101 - 1 

111- 7 

112 - 2 
3-28 

68- 4 
100-11 
100-13 
100-21 
100-22 


ft 


452 


II 


454 

478 


ft 


ft 


tt 


If 


M 


If 


487 

492 

494 


»l 


498 

II 

602 

528 

633 


91 


536 


if 


543 


11 


100-23 
8 - 6 
53- 9 
105-12 
105-70 

72- 2 
83-17 
R2-17 
60-14 
58-13 

U14-4 
62- 1 
52-31 
65-12 
100-19 
554 108(1)-14 
563 108())-14 
570 R12- 3 
601 108|g)-4 
123- 4 
8- 4 
111-14 
Ull-2 

60- 5 
68- 3 

73- 11 

105- 61 

106- 49 
2- 5 

106-43 
I. 108(i)-l 
65- 4 


9t 


612 

660 

679 

699 


•I 


709 


fl 


711 


ff 


712 

729 

735 

749 

751 


f1 


759 


n 




PI 


If 


769 


If 


796 

813 


Rl- 2 
8 - 6 
73- 1 
43- 7 
43-12 
82- 3 
82-16 
82-17 
95- 1 
95- 7 
68-36 
106-67 
Rn-2 

lCO-25 


1916 Cal. 

81 6- 4 

82 117-8 


If 


It 


II 


II 


6L 


1916 Cal. con 
33 3-34 

78- 1 
78- 3 
78- 4 
78- 5 
59- 7 
63 108(1)14 
70 18- 1 

•I 18- 4 
74 6-35 

104 108(1)14 
108 107- 7 
118 117- 3 
53-34 


120 


f| 


124 

136 

156 

170 

173 

269 


If 


295 

325 

349 


II 


358 


It 


II 


It 


376 

401 

410 

452 

454 


fl 


465 

483 

530 

532 

646 

551 

676 


64- 14 
44- 5 
54- 1 

8-10 
44- 8 
Rl- 5 
6 - 6 
6-25 
32-11 
118-10 

53- 16 
58-18 

105-26 

105- 72 

106- 15 

107- 8 
63A 3 
63- 6 
37- 9 

65- 4 
111- 9 
117- 2 

82-21 
60-43 
88-18 
63- 9 
117- 2 

54- 21 
106-42 


5U6 10'i(d)-3 


609 

644 


If 


M 


M 


615 

654 

661 


If 


707 


117- 3 
2 - 6 
6-11 
10 - 1 
10 - 8 
6- 4 
32- 4 
10.5-19 

105- 47 

106- 21 
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136 108,1) 14 

137 108(!)-14 

154 

3-19 

156 

76- 5 

166 

105-62 

191 

R 14-11 

279 

106- 6 

312 

111-14 

316 

105-48 

M 

105-60 

371 

3-42 

376 

105-19 

386 

69- 6 

992 

105-24 

tl 

105-47 

It 

106-40 

It 

107-10 

tt 

110- 1 

428 l08(i)-14 

436 

106- 9 

tt 

106-24 

11 

106-32 

tt 

111-27 

441 

62-14 

539 

44- 9 

tf 

44-10 

546 

111-17 

593 

82- 4 

tl 

82-27 

tt 

95- 1 

>1 

95- 7 

097 

105-44 

M 

105-48 

668 

K6- 8 

691 

111-13 

713 

111-14 

753 

116-13 

763 

6-31 

808 

2- 6 

825 

68-31 

874 

84- 8 

1929 Cal. 

11 

B4-16 

11 

R5- 5 

92 10B(o)-3 

If 

108()]-14 

II 

111-17 


in foot- notes and rs/srsnce to 0//icial Beports. 


2430 [A. I. E. 1929 CALCUTTA] 


TABLE OP CASES 


1929 

Cal. con 

37 

105-43 

M 

105-44 

>1 

105-48 

tt 

105-49 

H 

106-50 

II 

105-61 

50 

40-25 

»» 

105-35 

II 

111- 3 

77 

1-26-10 

83 

3-33 

« 

41- 1 

i> 

41-23 

>1 

41-25 

101 

51-23 

•* 

63A- 3 

113 

108(1) 14 

121 

68- 3 

•t 

E6-10 

123 

3-11 

If 

3-16 

ij 

3-18 

■1 

3-19 

130 

108(l)-14 

166 

8-20 

186 

63 A- 3 

197 

105-17 

224 

105-63 

228 

lU-13 

231 

44- 9 

It 

44-10 

It 

64-17 

233 

Rl-19 

It 

R5-13 

250 

44- 1 

263 

14-10 

•1 

54-23 

272 

108- 1 

II 

108(o)-l 

If 

108il)-14 

It 

108(n)-l 

304 

67-16 

11 

83-17 

It 

84- 7 

330 

2- 5 

M 

108(o)-4 

387 

R6- 3 

•1 

R6- 8 

392 

73- 1 

395 

108(0-14 

407 

111- 3 

433 

105-20 

•I 

105-68 

464 

105-47 

462 

10&-H 

473 

105-49 

II 

105-50 

494 

64-23 

497 

3-47 

616 

108(1) 14 

644 

R2-11 

It 

RIO- S 

648 

68-33 

653 

116- 1 

668 

108(1)-14 

609 

91- 5 

612 

7- 7 

636 

41-25 

651 

106-19 

*1 

106-37 

>1 

106-38 

It 

106-45 

672 

Rl- 6 


1929 Ca). con 


697 

62-19 

n 

52-36 

710 

44- 5 


54-17 

M 

106-17 

719 

6-18 

tf 

108())-14 

736 

3-28 

787 

7- 7 

1930 Cal. 

15 

52-40 

22 

48- 1 

f) 

78- 1 

ff 

78- 2 

n 

78- 4 

>1 

78- 5 

ff 

78- 8 

92 

41- 1 

»t 

41-17 

94 

105-47 


107-13 

113 

63 A- 3 

161 

48-11 


72- 2 


72-10 

f9 

100-29 

180 

6-2a 

207 

60-31 

240 

108(o)-4 

262 

116- 1 

263 

64-23 

270 

7- 7 

336 

66A- 3 

ft 

101- 1 

357 

40- 6 

»9 

40-12 

385 

l08(b)-3 

422 

2- 5 

474 

8- 6 

608 

38-12 

530 

101- 1 

536 

100-10 

639 

62- 1 

11 

62-38 

569 

107-13 

661 

66- 2 

It 

55- 9 

II 

108(a)-2 

II 

103(o)-2 

II 

108(oj-6 

668 

^6- 8 

672 

101- 1 

619 

60-44 

731 

11- 7 

•1 

11-12 

738 

76- 6 

739 

105-17 

760 

3-18 

*1 

3-19 

782 

130-16 

810 

60-44 


1931 Cal. 

58 

B6-11 

87 

105-47 

129 108(r)-3 

131 

7- 7 

183 108(h)-8 

185 

105- 1 


117- S 

144 

41- 8 

>1 

41-23 


1931 Cal. con 

160 

105-41 

99 

105-47 

171 

54-23 

223 

3- 2 

99 

8-17 

ff 

9-10 

Pf 

9-12 

9f 

68- 4 

99 

100-10 

99 

100-13 

99 

100-16 

M 

137- 4 

227 

137- 2 

251 

82-17 

ff 

92-15 

91 

95- 1 

9$ 

95- 3 

99 

95- 6 

tt 

95- 8 

387 

137- 4 

397108(11-14 

457 

114- 1 

ft 

114- 5 

It 

114- 6 

tt 

114- 7 

468 

105-62 

537108(1.-14 

646 

R3- 7 

19 

R5- 5 

696 

8-20 

651 

14- 5 

99 

15- 2 

99 

19- 5 

ft 

19- 7 

99 

21-16 

732 

68- 9 

763 

62- 9 

M 

67- 6 

>t 

91-25 

99 

Rl- 6 

7g0108(})- 4 

806 

3-16 

fl 

67-27 


1932 Cal. 

12 

Rl- 6 

34 

67-27 

if 

Rl- 4 

99 

Rl- 6 

99 

Rl-ll 

11 

Rl-19 

7'/ 

111-22 

83 

105-19 

19 

107- 7 

126 

60-28 

If 

67-19 

99 

92- 1 

99 

92-11 

99 

92-13 

99 

Rl-19 

99 

R4- 6 

99 

R5-19 

167 

41-25 

198 

2- 6 

9f 

105-48 

99 

105-49 

99 

106-50 

99 

105-51 

H 

106-16 

316 

106-79 

321 

111-J6 

If 

111-22 

341 

106-29 


1932 Cal. eon 

241 

111-17 

93 

116- 1 

319 

60-44 

II 

67-28 

19 

82-18 

350 

32- 6 

II 

32- 6 

356 

55-20 

19 

68-39 

385 108l.)-14 

398 

1 US-43 

91 

lUd-44 

II 

1U5-45 

II 

105-47 

II 

105-48 

II 

106-49 

II 

105-50 

II 

lUd-51 

414 

R6— 8 

431 

2- 6 

iil08(j)- 1 

434 

53-34 

436 

105-64 

451 

39- 1 

II 

39- 6 

It 

40- 9 

If 

lUO- 6 

II 

100- 9 

19 

100-18 

It 

100-22 

497 

123- 4 

612 

Rl- 6 

624 

6- 7 

tt 

6ti-ll 

99 

Rl- 1 

99 

R4-12 

661 

Ri-19 

689 

6- 6 

91 

58-39 

99 

7«- 1 

II 

78- 4 

91 

78- 8 

600 

6- 4 

If 

6- 4 

ti 

19- 4 

If 

19- 6 

II 

21- 8 

99 

21- 8 

642 

63-29 

661 

Rl- 6 

6^9 

Rll- 2 

716 

117- 4 

764 

105-47 

772 

101- 1 

776 

58-38 

fl 

100-25 

ti 

R4-16 

99 

B6- 3 

99 

R6- 6 

It 

B6-15 

If 

R15-2 

•iBl6-10a 

787 

111-13 

>1 

112- 6 

791 

3- 2 

823 

68-39 

1933 Cal, 

89 

60-26 

99 

B6-13 

99 

B6-19 

154 

Pxe- 2 

H 

6- 7 


1933 Cal. eon 

164 

10-a 

99 

60-43 

It 

67-27 

II 

100- 3 

11 

100-10 

II 

100-16 

161 

91-41 

19 

Rl-19 

212 

59-13 

It 

123- 6 

260 

106-19 

M 

106-39 

II 

116-11 

290108(0-14 

316 

R4- 5 

321 

3-32 

325 

Rl- 4 

II 

Rl- 5 

It 

Rl-19 

381 

8-20 

ft 

58-33 

393 

63A- 3 

898 

78- 4 

It 

78- 5 

411 

54-22 

429 

3-32 

454 

6-20 

461 

6-21 

467 

6- 1 

II 

6- 4 

477 

105-35 

II 

111-10 

482 

92-19 

488 

122- 7 

II 

127- 3 

506 

40-12 

629 

122- 4 

635 

8-20 

644 

64-22 

666 108(1) 14 

688 

60-43 

609 

10 i- 2 

612 

61-23 

tt 

107- 7 

621 

Bl- 6 

n 

Bl-19 

643 

106-13 

n 

117- 3 

701 

12- 8 

728 

91- 8 

746 

117- 2 

785 

123- 4 

786 

69-14 

II 

68-13 

798 

B5-29 

812 

63- 8 

II 

63-24 

822 

116- 4 

If 

117- 3 

875 108(b)-3 

II 

10d(b)-4 

890 

111-11 

900 

88-11 

If 

38-12 

1934 Cal. 

1 

60-14 

61 

105-48 

64 

BU- 4 

73 

68- 1 

M 

66- 2 

91 

B 14-13 

82 

43- 9 


1934 Cal. con 

127 

106-84 

II 

111-26- 

134 

106-34 

135 

116-11 

•1 

118-12 

146 10811) 14 

148 

65-20 

149 

62- 6 

fl 

68- 6 

II 

76- 8 

202 

44- 9- 

II 

44-10 

235 

53A- 3 

II 

53 A -10 

2S8 

105-48 

M 

105-60 

fl 

105-51 

290 

61-17 

325 

67 A- 1 

fl 

67A- 2 

ft 

67A- 5 

It 

100-11 

ti 

100-17 

327 

BU- 3 

879 

8-20 

ft 

11- 7 

If 

16- 4 

421 

60-43 

II 

67 A- 4 

II 

82-13 

M 

82-20 

426 

B6- 3 

4371081 )- 2 

649 

137- 4 

653 

48- I 

II 

62- 4 

671 

8-20 

610 

8- 3 

» 

8-15 

667 108(k)-8 

698 

64- 4 

699 

65— 6 

716 

105-49 

ti 

105-50 

736 

E4-16 

H 

B5- 6 

747 

105-61 

764 

B6- 3 

772 

3-19 

If 

123- 1 

If 

123- 8 

775 

60-43 

tf 

60-66 

803 

105-87 

II 

10-5-68 

If 

105-59 

tf 

105-60 

833 

B5-13 

837 

106-40 

fl 

106-41 

II 

110- 1 

»9 

118- 3 

843 

B12- 8 

851 

8-20 

861 

105-47 

663 

Pre- 1 

II 

67 A- 1 

fl 

67A- 8 

fl 

67A- 6 

N 

67A- 7 

fl 

100- 1 

If 

100-11 

ff 

100-17 


The special features of loprfc are indieaud «n iha Preface, 


TABLE OF OASES 


If 


II 


1935 Cal. 

89 2> 6 

n 36- 2 

94 38- 8 

M 38-12 
131 R 1-19 
134108(I)-14 
139 60- I 

91-39 
Bl-19 
193 105- 5 
202 108(b)-3 
218 130-19 

M 134- 2 
i> 134- 6 
261 105- 1 

» 105-68 

» 105-82 

>1 107-13 

368 8-10 

« 40-25 

» 105-59 
•I 108|j)- 4 
•I 10ftll)-14 
» l08(o)-6 
888 69- 4 

898 111-U 
M 123- 4 
460 Rl-14 

464 108'o)-2 
M 108|c)-8 

641 61-25 

63A- 3 
63 A- 5 
664 108(1)-14 

677 106-34 
II 106-38 

M 111-26 

609 111-16 
625 61- 8 

.1 61- 9 

638 105-1 
M 105-14 
117- 3 
8-20 


•I 


» 


It 

659 

II 

666 


II 

*1 

II 

671 

II 

746 

761 

766 

•I 

II 

n 

If 

•I 


68-38 
66 - 6 
60-43 
65- 4 
Rl-19 
122- 3 
120-10 
62- 5 
6-19 
8-22 
6-23 
130- 3 
130-17 
130-22 
136- a 
771 108{d)-3 
779 14-iO 


1936 Cal. con 
180 64-21 

135 1080)-14 
155 107- 7 
200 60- 4 

II 83-20 
.1 B9- 3 

256 7- 7 

260 6-17 

279 62-14 

II 54-17 
283 78- 1 

If 78- 4 
II 78— 6 
II 78- 9 
It 78-11 
313 92- 2 

II 101- 1 

326 7- 7 

351 106- 2 

.1 111-23 
378 58-22 

412 58-39 

454 108ldJ-3 
637 60-44 

82-18 
8-20 
18- 4 
12’2''5a 
106-28 
111-23 
52-31 

53A-13 
107- 7 

II 10810-12 

iilU8iiJ-14 


556 

II 

•I 

581 

It 

590 

628 

II 


646 

58-38 

If 

69A- 3 

698 

67 a- 1 

711 

61-22 

721 

126-10 

727 

40- 2 

II 

40- 6 

II 

40-25 

11 

64-11 

fl 

105-42 

II 

108 (J>- 6 

763 

52-39 

770 

9- 7 

774 

111- 9 

7b0 

68-44 

602 

5- 5 

M 

19- 8 


1937 Cal. 

m 51-10 
100-17 
100 - 2 * 
lUO-25 
111-16 


H 

II 


It 


II 


11 B15- 2 


167 

194 


1936 Cal. 

91 

12 

65-22 

207 

17 

64-17 

226 

42 

92- 9 

831 

II 

92-10 

336 

61 

55-20 

847 

100 

106-60 

n 

112 

100-28 

87S 

lie 

86- 8 

9t 

n 

86-11 

91 

195 

66-80 

99 


6-20 
61-11 
92-19 
2 - 6 
12H- 8 

106-19 
92- 7 
69-15 
68-13 
2 - 6 
105-00 


1937 Cal. con 
446 R 1-10 
II R 4- 6 
.1 R12- 3 
467 53 A- 5 

499 107- 7 
107-13 
RIO- 5 
111-11 
111-13 
RU- 2 
111 - 1 
117- 2 
R4- 6 
58-39 
8 - 2 
76- 6 


• t 

547 

636 

654 

669 

695 

717 

741 

763 


1933 Cal. 

I 52-38 

34 13- 5 

48 68- 4 

97 63A- 2 

H 53 A- 3 

II 53 A- 4 
II 63A- 5 

128 2- 5 

II 111- 1 

II 111- 7 
167 126-17 

I. 129- 4 

171 5- 1 

172 107- 7 
►I 117- 3 

211 Pre- 1 
*« Pre- 4 
225 8-20 

308 68-39 

358 110- 1 

.1 110- 3 
377 3-21 

II 6-17 
•I 130- 6 
405 6-10 

•I 6-11 

II 6-16 

471 Rl- 6 
M Rl-19 
478 10- 6 

II 10-13 

H 10-1? 

490 5- 4 

•I 8-20 

•I 122-5a 
607 69A- 2 
II 69a- 3 
II 69A-11 
524 56-27 

II Rl-19 
641 86-12 

689 114A-2 
II 117- 3 

602 41-23 

806 6- 7 

618 60-44 

I. 67-28 

II 82- 6 

634 Rl-19 

656 106- 2 

690 10f-(ohl 
i,108(i)-14 

702 8-11 

724 100-86 
I. Ill- 8 


1938 Cal. con- 
795 53A- 5 
•I 107- 7 
818 53- 1 

.1 63- 6 

823 58-39 

•1 65A— 1 
840 6-35 

1939 Cal. 

15 


II 

23 

26 

77 

If 

116 

163 

II 

II 

166 

II 

II 


Rl-19 
B5-13 
2 - 6 
R6-'2 

105- 35 
111- 3 

6- 4 
53a- 3 
53A-13 
53A-19 
R2-11 
R4-12 
R5-26 
216108(1)-14 
226 28- 3 

31- 2 

32- 5 
32- 8 
32- 9 
63- 3 
70- 2 

106- 19 
58-27 
35-28 
38-11 
38-12 

Rl-19 
8- 7 
II 106-27 
I. 106- 7 
425 95- 6 

460 6-20 

623 10-13 

601 R5- 6 

655 62- 7 

II 62-20 

II 52-31 
692 70- 2 

.1 111- 7 

II Bl- 6 

715 3-22 

,1 3-23 

11 5- 7 

II 6- 8 

730 68-32 

1940 Cal 


II 

II 

fl 

If 

275 

II 

291 

323 

3b7 

II 

11 

403 

423 


1940 Cal. con 


60 


II 

H 


II 


89 


60-41 
82-12 
100-26 
100-27 
II R 16-12 
105- 3 
105-17 

105- 25 

106- 31 

105- 32 

106- 72 
106-12 
106-17 

106- 87 

107- 8 
111 - 6 
111-24 


II 


n 


II 


II 


M 


II 


n 

II 

If 


M 


93 

100- 6 


100- 6 

160 

52-18 

ft 

60-41 

ft 

Rl-19 

159 

R4-10 

ft 

R5-17 

254 

53A- 3 

If 

123- 2 

n 

123- 5 

281 

58-35 

356 

51- 1 

372 

58-40 

380 

55-14 

393 

105-48 

fl 

105-50 

If 

105-51 

417 

8-20 

426 

58-35 

It 

58-40 

429 

58-38 

436 

58-35 

437 

60- 5 

ft 

6‘2- 8 

If 

67-15 

486 

68-31 

«f 

5b-35 

644 

58-36 

560 

R8- 3 

665 

41-20 

II 

41-23 

1941 Cal. 

18 

67- 9 

f> 

83- 5 

>1 

83-20 

33 

63A- 3 

If 

63a- 6 

If 

63A-20 

92 

11- 2 

117 

IOC- 6 

144 

41- 8 

163 

48-12 

205 

R6-17 

233 

58- 6 

fl 

53- 9 

287 

63A- 6 

II 

53A-14 

302 

111-13 

308 

69a- 6 

fl 

69A- 7 

318 

41- 8 

II 

41-15 

ft 

41-25 

378 

53-15 

If 

6i5-16 

If 

63-20 

384l08lJ)-l4 

416 

46- 8 

436 

6- 6 

If 

52-19 

11 

68- 4 

If 

100-18 

fl 

100-28 

484 

91-39 

II 

Rl-19 

606 

111-22 

618 

Bl-19 

1942 Cal 

44 

R6-13 

65 

68- 3 

If 

68-86 


ca] 

2431 

942 Cal con 

55 

68-40 

1) 

62- 8 

If 

68-17 

128 

R2- 3 

11 

11 11- 2 

138 

6'i-20 

If 

Rl-19 

If 

Bj2- 3 

153 

67-16 

fl 

73- 1 

ff 

92-31 

224 

E.3- 9 

226 

Rl-19 

241 

6-13 

290 

91-39 

314 

105-32 

330 

117- 3 

341 

105-37 

If 

106-24 

M 

116-1 

356 

111-14 

367 

R2- 3 

If 

Bli- 2 

366 

122-5a 

ff 

122- 8 

394 

52-31 

19 

Rj- 6 

If 

Rl-19 

406 

lOb-19 

452 

10-13 

II 

68-32 

II 

67-10 

If 

111-13 

486 

107- 3 

514 

lOSij -6 

t« 

lObijl-9 

522 

68-35 

1943 Cal. 

91 108in-14 

122 

8-20 

160 

100- 2 

II 

109- 5 

162 

6- 4 

214 

R4- 8 

227 

62- 1 

M 

52-14 

ff 

62-20 

If 

62-24 

If 

62-38 

247 

106 qi-2 

330 

92-15 

344 

53A-14 

372 

B4(C>il) 

II 

B6- 3 

II 

B6-22 

417 

6- 6 

II 

14-10 

455 

67-27 

91 

B6- 3 


474 

II 

II 

II 

II 

577 

fl 

II 

ft 

19 

•I 


106-16 
107- 6 
107- 6 
107- 8 
116-14 
62- 7 
62-18 
62-86 
62-39 
67-19 
Rl-19 


In Ik* toUrmUi » Ik* Ccmmnun * 


2402 [A. I. R. 1944 CALCUTTA] 


TABLE OF CASES 


1944 Cal. 

72 lOS(q)-2 

84 

106-40 

1) 

106-41 

9J 

106-42 

99 

107- 8 

I) 

110- 1 

19 

110-la 

157 

122-5a 

210 

108(j)-4 

282 

111- 7 

288 

83-20 

322 

Rll- 2 

336 

3-22 


3-24 

*9 

130-12 

M 

l.U)-13 

1945 Cal. 

6 

li4- 5 

11 

R 5-13 

24 

111- 7 

89 

40- 6 

99 

40-25 

»1 

108(j)-o 

135 

91-12 

194 

02- 2 

If 

02- 5 

91 

92- 7 

9f 

92-24 

9f 

92-27 

9f 

92-28 

9t 

95- 1 

.322 

52-14 

M 

R14- 7 

99 

K15- 2 

355 

5- 7 

91 

6- 3 

1946 Cal. 

81 l08(q)-2 

113 108(q)-2 

129 

5- 4 

317 

106-13 

460 

110- 1 

9> 

110-la 


1047 Csl. 


1947 Cal. con 
378 105-35 

n 111- 3 

440 105-57 

441 111-13 

1948 Cal. 

8 105-16 
61 2- 6 

>• 44- 1 


LAHORE 


1914 Lab.con 
510 6-16 

524 B4- 5 

634 7- 7 

1915 Lah. 

70 38-11 

75 73- 1 

86 130-24 
113 Rll- 2 
174 58-33 


147 

63A-13 

199 

91- 4 

208 

55-20 

99 

91-44 

250 

59 A- 3 

218 

118- 3 

99 

72- 3 

221 

R2- 7 

>9 

76- 1 

•1 

R4- 5 



228 

60- 1 

1949 Cal. 

99 

60-41 

47 108(h)-8 

99 

83- 2 

99 

116- 6 

99 

83- 7 

208 

105-69 

232 

48-10 

414 

Rll- 2 

235 

51-25 

530 

68- 4 

tf 

108(h)-4 

533 

U- 2 

237 

55-20 

571 

112- 2 

251 

54-12 

576 10d(q)-2 

264 

63- 9 



302 

RU- 2 



305 

61-25 

A 

I R 

331 

68-17 

EAST 

1 19 

63 A- 7 

PUNJAB 

353 

362 

6- 4 
1- 4 

1948 E. P. 

99 

60- 3 

17 

60-38 

374 

R6- 7 

1949 E. P. 

389 

38-11 



416 

44- 5 

218 

R6-11 



fi 

R6-20 

1916 Lah. 

254 

92- 1 

39 

48-10 

99 

92- 4 

91 

68-39 

99 

92-16 

64 

9- 2 

99 

92-24 

II 

100- 3 



98 

6-2a 



130 

63- 9 



165 

54- 1 

A. 

I. R. 

II 

54-14 


36 

117- 3 

1914 Lah. 

68 

110- 3 

42 108(1)-U 

73 

65A- 4 

64 

R2- 6 

154 

53- 6 

108 

63- 6 

99 

53-19 

99 

118- 9 

9) 

53-20 

, 186 108(0- 2 

91 

58-34 

187 

58-18 

159 108(h)-2 

204 

3-34 

185 l08(q)-2 

241 

60-34 

200 

6-16 

274 

58-31 

209 

105-66 

289 

91- 8 

236 

105-14 

290 

54-11 

II 

108(q)-2 

If 

105-42 

244 

106-40 

316 

58-18 

328 

55- 1 

326 

8-34 

351 

106-18 

344 

61- 5 

99 

107- 5 

ff 

R7- 6 

99 

107- 8 

345 

6-24 

99 

110- 1 

350 

Rll- 2 

99 

110-la 

356 

52-14 

99 

110- 3 

II 

53-19 

353 

51- 9 

896 

58-81 

99 

51-22 

418 

59-11 

99 

53 A- 3 

472 

108(j)-l 

99 

63 A- 4 

It 

111-13 

99 

108(b)-2 

500 

108{l)-7 

99 

108(h)-4 

610 

3-82 


M 58- 3 
•I 58-18 
179 7- 3 

196 R14- 7 
II B 14-12 
219 67-19 

II 81-13 
If Rl- 6 
II Rl-19 
239 7- 7 

II 61-25 
267 11- 2 

291 48-10 

336 54-14 

353 105-81 
II 105-79 
II 107- 2 
II 111-14 
11 116-13 
366 51-11 

369 Rll- 2 
379 61- 1 

II 51-19 

II 62-26 

403 -.112-6 

1917 Lah. 

13 62- 8 

II 52-11 


1917 Lab.con 
28 76-15 


31 

91 

43 

80 

109 

164 

II 

II 

181 

216 

222 

242 

247 

372 

396 

397 

II 

430 

443 

91 

446 

11 


60-10 
68 - 8 
54-23 
61- 5 

7- 8 

119- 2 
119- 5 
119- 8 
123- 4 

8 - 20 
6-20 

54-14 
60-30 
3-35 
92-27 
3-34 
40- 4 
63- 7 
63- 8 

60- 14 
101- 4 

61- 2 
61- 6 


1918 Lah. 

I 7-7 

39 81- 5 

II 84- 7 

89 Rll- 2 
95 41-23 

99 58-17 

179 63- 6 

238 108(b)-l 
281 3-89 

H 41-23 
286 111-25 
809 41-13 

310 58- 5 

314 76-16 

317 8-20 

348 7- 7 

1919 Lah. 

6 60-36 

20 68-35 

.1 58-37a 
31 106-33 
H 106-36 
II 109- 4 

40 Rl- 6 

II Rl-12 

78 69- 7 

86 137- 4 
109 97-17 

127 118- 2 
196 48- 8 

246 118- 6 

279 Rll- 2 
296 48- 9 

304 106-20 
II 106-34 

I. 108{j)-6 

819 6- 3 

364 72- 2 

II 72- 8 
II 72- 7 
372 63A- 1 
398 63A- 1 
402 58-18 

404 48-10 

407 6a>86 

427 62-13 


1919 Lah.con 
427 62-21 

439 R14- 2 

1920 Lah. 

24 53-22 

28 63A- 4 
66 111-14 
74 6-3 

11 43— 3 

•I 43- 7 

96 106- 2 

116 39- 1 

II 39- 6 

39- 6 


135 

178 

217 




19 


61-23 
105-32 
105-79 
111-14 
95- 1 
60-17 
R8- 4 
123-11 

58- 17 
3-38 

59- 6 

3- 2 
8-20 

67- 14 

68 - 6 
8 - 6 
7- 3 


234 
239 

II 

249 
271 
302 

II 

310 
322 
846 
356 
370 

372 

373 108(h)~2 

887 61-5 

390 108- 1 

II I08(o)-1 

II 108(o)-3 
480 91- 4 

II 91-29 

1921 Lah. 


9 

n 

11 

63 

II 

66 

82 

96 

99 

97 
110 
183 

136 

137 
188 
170 
253 

II 

270 

809 

333 

851 

99 

367 

363 

866 

884 

H 

»l 


60- 1 
B2-18 
32- 3 
72- 3 
72-11 

60- 41 
54-12 

106- 31 

107- 6 
63- 2 
51-22 

6- 4 
100-15 

3- 2 
6 - 6 

61- 6 
68-39 

Rl- 9 
R6-16 
68 - 5 
63- 8 
60-10 
68-14 
66- 9 
62-21 

7- 7 
B4- 8 
B4-15 
B6- 6 


1922 Lah. 

*40 123- 4 
48 107- 6 


1922 

64 

91 

205 

213 

II 

II 

252 

II 

254 

•I 

269 

273 

276 

300 

329 

11 

356 

403 


Lah.oon 
8-84 
60-14 
7- 7 
76-12 
76-14 
76-15 
60-10 
6SA- 4 
58-17 
Rll- 2 
64-23 
39- 1 
101 - 1 
6-12 

106- 48 

107- 2 
54-14 
62-27 


1923 Lah. 


22 

70 

71 

91 

9J 

129 

•I 

II 

ti 

160 

219 

222 

242 

248 

ti 

261 

281 

11 

809 

310 

311 

II 

357 

II 

389 

404 

409 

423 

II 

464 

456 

II 

459 

II 

478 

9t 

496 

II 

622 

660 

687 

II 

If 

590 

I) 

601 

632 

II 

II 

II 

646 

ti 


60-41 
54-12 
60- I 
76- 6 
76-12 
76-16 
60-41 
60-46 
89-17 
R7- 3 
3- 9 
60-60 

91- 42 
69- 7 
60-22 
60-50 

132- 7 

106- 2 
106-32 
63A- 7 

64- 1 

92- 15 
96- 1 
68- 7 

68- 13 
109- 7 

Rll- 2 
111-14 

69- 16 
63-19 

111-14 
118- 2 
120 - 1 

65- 16 
68 - 8 

63- 2 
68-12 

64- 17 
60-27 

3-35 
48-10 
68-17 
63A- 1 
72- 3 

66 - 1 
66- 9 

7- 7 
68-17 
69A- 7 
84- 6 
Rll- S 
1- 4 
60- 3 


In the foQt-notes to the Commentary t indicates a case tohieh is most appropriate for fhe projiaWwi. 
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1923 Lab. eon 
648 58-17 

652 ' 10(>< 5 
659 106- 2 

H 100-12 


660 

30- 8 

39 

38-11 

666 

60-50 

1924 

Lah. 

49 111-19 

31 

114- 1 

74 

8-20 

129 

60- 5 


60-82 

132 

R6- 3 

164 

72- 3 

1* 

72- 3 

196 

8-20 

200 

7- 7 

249 

59- 7 

273 

58-17 

•t 

60-10 

881 

1- 4 

H 

111-14 

*1 

111-25 

*1 

112- 4 

837 

64-23 

347 

8- 6 

370 

61-10 

377 

101- 1 

381 

68-16 

474 10B{q)-l 

476 

55-20 

662 

123- 4 

564 

7- 7 

611 

7- 8 

31 

106-22 

696 

B7- 3 

648 

106- 2 

» 

106-20 

«> 

106-32 

>1 

116-13 

652 

6-2a 

674 

10- 1 

684 

130-13 

689 

38-12 

696 

58- 4 

707 

1- 4 

ti 

53- 2 

n 

53-19 

•1 

63-22 

709 

6-17 

II 

136- 8 

734 

8-13 

II 

8-16 

729 

10- 6 

738 

41-22 

II 

B8- 4 

1925 Lab. 

36 

3-31 

32 

100-30 

46 

60-88 

66 

68-33 

76 

72- 3 

93 

1- 4 

n 

66- 1 

118 

68-17 

122 

82- 8 

180 

6-2a 

174 

68-16 

183 

60-10 

N 

B2- 8 

188 

123-16 

J196 

132- 8 


1925 Lah.con 


196 

126-10 

840 

38- 7 

81 

38-11 

262 108(b)-3 

284 

54- 5 

21 

54-23 

326 

118- 3 

341 

6- 4 

853 

81-17 

356 

69-14 

406 

65-14 

430 

3-14 

467 

65- 9 

481 

65- 2 

9t 

66- 9 

491 

107- 6 

M 

107- 7 

500 

107- 7 

501 

123- 4 

503 

7- 7 

609 

7- 7 

620 

7- 7 

541 

60-12 

542 

3-34 

648 

6-16 

676 

1- 4 

21 

130-25 

II 

137- 4 

694 

29- 2 

II 

29- 5 

632 

60-50 

640 

R4- 5 

11 

R5-10 

648 

13- 5 

II 

122- 4 

ti 

123- 2 

651 

60-41 

II 

82-17 


1926 Lah. 


11 Rll- 2 


25 

53-19 

M 

53-: 

22 

39 

1- 

4 

If 

6- 

3 

90 

61- 

6 

120 

60-60 

129 

106- 

6 

11 

106-: 

24 

i> 

111- 

24 

148 

6- 

3 

187 

83-16 

11 

63- 

24 

170 

7- 

7 

II 

61- 

1 

197 

7- 

7 

220 

69- 

2 

226 

67- 

6 

238 

60- 

46 

M 

92- 

-15 

266 

128- 4 

11 

123-16 

302 

68- 

•31 

364 

R6- 

• 7 

371 

108(o; 

1-1 

H 

108(6] 

1-4 

II 

108(q: 

1-1 

872 

123- 

-IS 

416 

8-34 

430 

63A- 

- 2 

II 

92- 

-24 

•1 

101- i 

467 

60-32 


1926 Lab. con 


490 

R14- 7 

494 

61- 5 

fl 

61- 6 

ft 

62-12 

630 

58-17 

601 

60-41 

fl 

60-46 

607 

91- 5 

624 

68-17 

629 

51-12 

633 

61- 6 

677 

46- 6 

694 

51-10 

11 

51-22 


1927 

Lah. 

1 108b- 1 

II 108o^ 8 

It 

Ill- 1 

18 

6-35 

57 

59-14 

11 

60-60 

75 

91-13 

81 

91-42 

89 

137- 4 

90 

53A-18 

II 

118- 9 

103 

55- 1 

11 

55-12 

126 

45- 6 

147 

6-16 

166 

19- 6 

•1 

19- 8 

168 

109- 4 

225 108(p)-l 

226 

60-28 

237 

60- 7 

11 

60-12 

375 

3- 2 

II 

3- 6 

•1 

3- 7 

II 

38-12 

404 

11- 2 

It 

19- 9 

420 

53- 2 

II 

63- 6 

II 

53-11 

11 

53-34 

423 

105-72 

It 

111- 6 

445 

R6- 3 

II 

Rll- 2 

489 

53A- 6 

534 

61-10 

674 

60-50 

629 

30-12 

636 

41-23 

763 

69- 4 

773 

7- 7 

615 

72- 2 

PI 

72- 3 

817 

68-17 

828 

68-37a 

844 

108(b)-3 

860 

68-17 

860 

106(o)-8 

863 

39- 2 

II 

100-80 

1928 Lab. 

9 

68- 9 

II 

128- 2 

85 

Pre- 1 

88 

86- 6 


1928 Lah.con 


96 

Rll- 2 

105 

60-41 

II 

91- 8 

148 

1- 4 

II 

59- 2 

II 

69- 8 

154 

55- 3 

II 

66- 5 

160 

63A- 1 

192 

Rll- 2 

209 

R14- 2 

•1 

R14- 3 

250 

7- 7 

269 

R 14-13 

301 

101- 1 

•I 

101- 3 

342 

68-17 

348 

106- 2 

n 

106-49 

351 108(d)-3 

355 

58-36 

tl 

58-41 

tl 

R7-12 

II 

R8- 9 

357 

40-24 

II 

65- 9 

432 

3-31 

440 

100- 1 

ft 

100- 5 

603 

52- 7 

M 

52-18 

II 

67-19 

II 

Rl-19 

554 

105-50 

II 

106-32 

M 

116-13 

593 

67-19 

II 

73- 1 

601 

60-34 

627 

2- 5 

653 

68-14 

II 

R6- 3 

662 

59-15 

668 

60-51 

720 

105-48 

728 

66-33 

792 

60-44 

875 

38- 9 

fl 

38-11 

901 

R 13- 2 

904 

R5- 6 

937 

105-27 

II 

105-31 

II 

105-71 

II 

105-72 

fl 

105-79 

fl 

107- 5 

II 

111- 6 

II 

lll-U 

fl 

111-16 

1929 Lah. 

1 

63-19 

If 

63-21 

20 

122-12 

46 

8-20 

II 

123- 4 

86 

R4-16 

143 

8-20 

ft 

122-17 

207 

69A- 2 

II 

76-10 

H 

94- 2 


1929 Lah.con 


207 

94- 3 

274 

100- 8 

289 

50-30 

M 

58-41 

If 

67-13 

291 

105-11 

M 

107- 7 

295 

6- 3 

309 

126- 9 

3L4 

78- 4 

M 

78-13 

385 

Rll- 2 

390 

R4-15 

409 

63-19 

II 

53-20 

IJ 

53-34 

416 

65- 1 

II 

55- 9 

469 10S(d)-3 

485 

6- 4 

495 

59- 2 

11 

69- 8 

500 

3-41 

•1 

48-10 

509 

63A- 1 

fl 

72- 2 

II 

72- 3 

616 

63A- 1 

523 

60- 6 

528 

89- 2 

530 

58-33 

552 

R6-20 

583 

105-42 

599 

52- 7 

If 

52-21 

623 

61-22 

646 

11- 2 

If 

11- 9 

721 

53A-18 

741 

76-15 

761 

2- 6 

810 

7- 7 

812 

8-20 

816 

7- 7 

825 

51- 7 

633 

58-33 

868 

7- 7 

1930 Lab. 

9 

9- 2 

12 

63-34 

100 

3-22 

103 

R6- 3 

II 

R6-19 

115 

122-12 

lie 

R5- 5 

117 

39- 2 

fl 

39- 5 

131 

54- 1 

fl 

65-11 

132 

R5- 7 

186 

1- 4 

II 

7- 7 

II 

63- 2 

fl 

63-34 

145 

123- 2 

148 

60-34 

M 

68-14 

II 

R 14-13 

217 

63- 6 

II 

53-11 

856 

1- 4 

fl 

62- 2 


1930 Lah.con 

856 

62-21 

386 

58-35 

fl 

76- 6 

M 

106- 3 

II 

111- 2 

437 

105-79 

II 

105-81 

616 

45- 5 

II 

108(j)-4 

549 

66>ld 

568 

56-11 

tl 

55-12 

620 

1- 4 

II 

101- 1 

731 

56-10 

II 

58-39 

737 

68-14 

791 

94- 3 

II 

Rl-14 

II 

R6-14 

816 

6-24 

BS8 

52-14 

904 

6-24 

916 

105-70 

M 

107- 7 

920 

1- 2 

II 

1- 4 

If 

48-10 

It 

48-18 

II 

68-39 

II 

59- 2 

II 

78- 1 

fl 

78- 6 

II 

78-13 

928 

6- 3 

937 

55- 9 

985 

54-17 

1004 

8-20 

1020 

54-23 

1027 

63-15 

II 

53-16 

li 

53-19 

It 

63-20 

1060 

60-32 

1063 

1- 4 

11 

101- 1 

11 

R12-3 

1068 

Rl- 5 


1931 Lah, 

213 

53- 6 

227 

3-42 

258 

68-33 

349 

8-20 

379 

6-2a 

419 

38- 6 

II 

88- 8 

435 

52- 7 

It 

62-21 

438 

Rl-19 

463 

RU-2 

498 

58-35 

601 

107- 7 

II 

107- 9 

614 

108(j)-5 

620 

123- 4 

675 

116-12 

694 

65- 4 

tl 

68- 6 

718 

39- 2 

tl 

39- 5 


1932 Lah. 
30 1- 4 


Bi/areneef to Official Seports are invariably given in all caus found in the Official Seporle. 
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2484 [A. I. B, 1932 LAHORE] 


TABLE OP OASES 


1932 Lah-00^» 
30 180-25 
137- 4 
111-14 
111-16 
101 - 1 
54-23 


• 1 

43 

M 

56 

95 

141 


II 


164 


II 


ft 


It 


ft 


39- 1 
39- 2 
58-29 
58-35 
68 - 2 
68- 9 
R6- 5 
53-15 
R3-13 
R5-24 
R5-14 
lOl- 1 
101-11 
275 108(q)-l 

116- 13 
64- 5 

123- 4 
58- 3 
58- 4 
100-13 
100-15 
6-27 

53- 9 
1- 4 
6 - 1 

M I08(j)-1 
8-31 

105-79 
111-14 

117- 2 
58-28 
68 - 2 
68-19 

54- 21 
107- 7 


174 

214 

M 

231 

237 

•t 


tt 

281 

316 

465 

>1 

>• 

503 

It 

518 

■I 


566 

586 

It 

630 

11 

It 

655 


fi 


1933 Lab. 

1 58-6 

10 52-31 

48 R5- 6 

61 107- 2 
108(q)-l 
111 - 2 
116-13 
Bl-19 
60- 5 
67- 6 
95- 1 
130-16 
58-33 
60-41 
106-49 
76-16 
1- 4 
58- 3 
58-35 
67-16 
„ 98- 6 

165 68-33 

171 52-31 

174 68-31 

67- 14 

68 - 6 
68-19 

178 66-16 

179 Rl- 1 
Bl-19 


It 

II 

tl 

75 

84 

It 

91 

102 

^104 

129 

134 

141 

151 

It 

n 

>1 


•I 

II 

>1 


•1 


II 


1933 Lab. con 
201 10 - 8 

I. 11- 2 

»• 11- 9 

210 3- 2 

221 111-12 
II 111-14 
258 41-11 

262 64- 1 

55- 7 
65- 4 
289 58-17 

,1 62- 7 

„ Ell- 2 

329 B4-12 

M B5-26 
I. B6- 3 
II B6- 4 
343 6-2a 

361 60-26 

„ B5-13 

373 60-32 

374 I- 4 

II 82- 2 
II 82-16 

377 106-24 
106-25 
111-14 

378 6- 3 

416 92-22 

39- 2 


It 


It 


91- 5 


496 
503 
509 108{q)-l 
11 111-27 
.1 116-13 
517 8-20 

.1 108(e)-4 
n l08(e)-6 


540 


II 


II 


551 

II 

601 

609 

648 

658 

676 

682 

II 

tl 

703 

768 

771 

19 

776 

786 

792 

810 

821 

It 

II 

831 

633 

836 

II 

864 

It 

901 

II 

972 

1000 


51 - 1 
51- 8 
51-12 
3-31 
69- 9 
123- 4 
48- 9 
53 A- 6 
65-16 
68-31 
44- 7 
73- 1 
Bll-2 
3-31 
B6-10 
63- 3 
73- 1 
111-14 
106-67 
B6-10 
92-19 
1- 4 
54-17 
59-13 

K6-10 
122-6a 
43- 9 
68- 7 
61- 6 
62-12 
39- 2 
100-30 
68-39 
59- 2 
92-17 


1933 Lab. con 
1000 101 - 1 
1001 58-39 

1934 Lab. 


1 

44- 4 

39 

8-20 

L21 

60-60 

129 

106-29 

II 

105-37 

II 

111-27 

•1 

116-13 

143 

3- 2 

II 

60-22 

•1 

101- 1 

161 

53- 2 

•1 

53-20 

174 

B6-10 

176 

116-13 

197 

123- 2 

242 

63A- 1 

248 

92-15 

II 

92-27 

289 

111-14 

318 

53-19 

It 

53-20 

348 

55-12 

365 

53-34 

453 

58-33 

467 

52-19 

460 

2- 6 

•1 

63- 5 

543 

59-11 

666 

41-21 

II 

41-22 

II 

41-25 

660 

73- 1 

705 

63-20 

743 

106-11 

II 

107- 7 


761 


53A- 3 
53A-18 

100- 9 

91- 6 

92- 19 

101- I 
43- 4 
73- 1 

118- 3 
38-12 
68^ 6 
68-19 

123- 2 
41-23 
88- 7 
54-14 

119- 2 
119- 8 
119-10 

61- 6 
100 - 6 
62-27 

1935 Lab. 


91 

765 

799 

806 

H 

809 

•I 

823 

837 

853 

>1 

858 

685 

895 

917 

934 

tl 

II 

938 

n 

978 


10 

26 

42 

II 

50 

103 

II 
If 
If 
•1 
» 


58-39 
58- 6 
88 - 8 
38-11 
56-14 
58-35 
68-41 

67- 16 

68 - 2 
68-12 
68-17 


II 

142 

160 

164 

168 

203 

9f 

218 

It 

316 

334 

344 

360 

91 

91 

404 

99 

fl 

410 

99 

91 

441 

603 

99 

522 

623 

529 

536 

640 

99 

651 

672 

If 

II 

714 

721 

795 

804 

808 

820 

821 

11 

If 


1935 Lab. con 
103 93- 3 

98- 5 
58-17 
38- 8 
54-22 
R5-14 
101- 3 
Rl-11 
130- 2 
B12-2 
Bl-14 
B13-2 
38- 8 
1- 4 
63- 3 
101- 3 
63-16 
53-19 
53-20 
3-84 
41- 9 
41-23 
111-14 

10 - 6 
10 - 8 
111- 7 
92-16 
62-21 
B6-10 
52-40 
58-39 
44- 1 
58-29 
B14-2 
R 14-11 
101 - 1 
58-39 
123- 4 
111-14 
52-21 
7- 7 
3-43 
9- 2 
41-28 
.1 58-39 

860 B6-10 

863 111-13 
884 8-20 

887 3-34 

I* 78- 1 
.1 78- 6 

.1 78- 9 

n 78-13 
880 68-39 

906 84- 3 

936 78- 1 

940 B6- 7 
966 53A-18 
957 58-39 

968 105-13 

II 106-20 


n 


II 


1936 Lab. 

6 53A- 3 
53A- 5 
63A- 6 
63A-18 
76- 7 
76-16 
128- 2 
68-39 
RIO- 3 
128- 4 


19 

42 

91 

49 

65 

76 

92 


1936 Lab. con 
153 48- 6 

Bl-19 
R6-13 
161 41- 8 


IJ 


IS 


168 
II 
91 
91 

196 

•I 

220 

222 

n 

234 

II 

242 
251 
286 
II 

291 
307 
366 

It 
II 

388 

II 

390 

It 

405 

It 

II 

461 

482 

0 $ 

If 

99 

91 

608 

99 

611 

9f 

612 

647 

9f 

662 

II 

II 

687 

693 

607 

610 

612 

727 

763 

91 

766 

815 

19 

816 
If 

890 

944 

946 

II 

fl 

•I 

978 

982 

1002 

1020 


60- 5 
60-32 
84- 6 
84- 7 
8-22 
6-17 
5- 4 

63- 6 
53-34 
8-20 
118- 3 
3- 9 
68-89 
53-19 

63- 21 
44-10 

64- 17 
1- 4 

68A-16 
63A-18 
R6- 8 
B6-22 
1- 4 
92- 4 
1- 4 
41- 8 
41-28 
111-14 

3-37 
68- 4 
100-18 
100-16 
100-22 
8-20 
100- 5 
51 - 1 
63- 3 
62-81 

1- 4 
180-25 
60-26 
B&-1S 
B6-24 
8-20 

63- 6 
R4-12 
100 - 5 

64- 1 
68 - 6 

1- 4 
6- 3 
64-32 

108(b)-2 

108(1)-1 

41-11 

41-23 

106-25 

1- 4 
88 - 6 
68-26 

68- 39 

69- 2 
S-31 

B2- 8 
21 - 8 
67A- 1 
67A- 2 


1937 Lab. 

6 B6- 3 
R6- 7 
48- 3 


19 

36 

It 

49 

II 

It 

56 

67 

79 

97 


58- 4 
60- 3 
60-28 
60-38 
106-52 
43-9 
68-14 
105-42 
121 108(q)-l 


135 

204 

220 

272 


68-39 
B6- 3 

63- 20’ 
41- 2 
41-23 

360 I08(j)-r 
370 106-62 

61- 19 

64- 1 
100-31 

56-12 
56-14 
92- 2 
6-85 
64- 1 

62- 7 

63- 6 
58-39 
68 - 6 

B4-16 
B5-20- 
Rll-2 
8-20 
68-89 
108- 1 
» 108(o)-l 
934 6-16 

940 8-20 

1938 Lab. 


It 


600 

507 

689 

608 

II 

665 

686 

764 

790 

819 

99 

847 

874 

II 

894 

920 

926 

930 


21 

39 

73 

If 

86 

n 

88 

97 

136 

.. » 
146 

II 

II 

166 

•I 

n 

II 

184 

II 

188 

217 

266 

270 

286 

II 

289 

304 

360 

430 

II 

448 


58-18 
3-39 
53-21 
53-84 
41-12 
41-14 
61-22 
3-31 
53- 6 
63-14 
68-40 
67-18 
67-21 
1- 4 
53- 1 

63- 2 
53-20 
82-17 
92-16 

BlO-8 
B6-16 
58-39 
8 - 20 . 
1 - 4 
101 - 8 
Bi8-a 

64- 18 
43-19 
48- 1 
48-18 
52-36 


fl Ui-lw • iwuw I " — ^ 

ToincaJ and Synopsit for each Section show where exaeUy to look for the yoi 
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1938 Lab.con 


479 

11- 2 

609 

100- 6 

564 

63- 6 

721 

63A-16 

732 

6-27 

856 

53-28 

1939 Lab. 

16 

68- 9 

II 

68-11 

29 

8-39 

II 

48- 9 

49 

109- 7 

67 

6SA-14 

II 

63A-18 

79 

R2-16 

II 

R5-14 

129 

68-17 

II 

63A- 1 

It 

63A- 3 

II 

72- 3 

136 

41- 8 

146 

52-31 

•1 

El- 6 

162 

105-19 

II 

107- 9 

285 

58-85 

II 

62- 8 

278 

56-12 

303 

R4-12 

330 

1- 4 

II . 

L14A- 1 

398 

68-11 

It 

56-39 

428 

4- 5 

II 

105- 9 

II 

106-19 

M 

107- 2 

II 

107-10 

438 

58- 6 

455 

116-13 

473 

E6-20 

601 

137- 4 

1940 Lab. 

18 

106-13 

98 

61- 5 

166 

68-39 

fl97 

E4- 8 

198 

53-21 

It 

58-36 

199 

68A- 7 

201 

91- 8 

ft 

92-13 

247 

92-23 

262 

41-24 

269 

3-34 

n 

41-23 

It 

78- 4 

tt 

78- 6 

H 

78-18 

tl 

92-11 

•1 

92-26 

286 

58-89 

ft 

127- 2 

It 

128- 5 

291 

1- 4 

It 

56- 1 

II 

66- 7 

808 

78- 4 

n 

78-18 

BIX 

116- 9 

888 

76- 2 

It 

76- 7 


1940 

833 

370 

401 


It 

410 

I) 

486 

>1 

M 

497 

505 


Lab.con 
Ell-2 
82-12 
68- 3 
58-36 
106- 3 
111 - 2 
116-13 
58-27 

58- 29 

59- 14 
52-12 

4- 4 


1941 Lab. 


10 

It 

53 

It 

96 

171 

224 

240 

274 

II 

II 

If 

II 

387 

II 

II 

386 

407 

II 

II 

II 

II 

II 

IJ 

II 

416 

»> 

421 

11 

M 

433 

I) 

444 


65- 1 

66 - 12 
92- 4 
92-22 

Bl-19 
E6- 8 
58-39 

54- 1 
68- 3 
58- 4 

58- 29 
100-13 
100-15 

3-21 
130- 8 
180-25 
R13-2 
I- 2 
9- 2 

55- 20 
63A- 8 
53A-18 

64-22 
66 - 1 

59- 16 
8-20 

41-23 

60- 41 
60-46 
82-17 
52-21 
62-35 
62-21 


1942 Lab. 

92-16 
6- 4 
58- 6 
63-18 
122-20 
123- 2 
65- 1 
56-12 
55-14 
65-16 
6 - 6 
6-26 

1943 Lab. 

96 58-24 

63-26 
62-18 
70- 4 
78- 5 

78- 8 

79- 0 
78-18 
92- 1 
92- 4 
92-11 


135 

188 

234 

•i 

243 

It 

275 

•I 

It 

tj 

284 

fi 


•I 

113 

It 

•I 


11 

M 

II 

II 

II 


1943 Lab. cm 


118 

92-24 

tt 

92-26 

127 

105- 9 

>1 

107- 1 

II 

107- 2 

It 

107- 9 

It 

107-10 

It 

107-15 

168 

10- 3 

tt 

41- 1 

>1 

41- 7 

tt 

41- 8 

189 

E4- 16 

265 

6-26 

275 

RU- 2 

1944 

Lab. 

1 

3-31 

ft 

106- 3 

M 

111- 2 

It 

111-10 

9 

111-10 

175 

58-33 

179 

5SA- 3 

II 

63A- 4 

M 

53A-18 

1945 Lab. 

158 

108(l)-5 

1946 Lab. 

97 

6-17 

142 

52- 1 

II 

52-21 

II 

62-40 

322 

62-21 

It 

62-31 

tt 

54-23 

330 

111-14 

It 

112- 1 

II 

112- 7 

II 

114A-1 

399 

45- 3 

1947 Lab. 

1 

1- 4 

•I 

63A-18 

40 

68-80 

It 

68-35 

II 

58-40 

ft 

98- 6 

147 

3-34 

ft 

41- 6 

tl 

41- 7 

It 

41-10 

PI 

41-23 

175 

6- 4 

If 

62-21 

If 

62-40 

199 

41- 6 

II 

41- 8 

It 

41-23 

230 

66- 1 

If 

56- 7 

If 

66-13 

II 

66-14 

278 

61- 5 

324 

69- 2 

835 

59-14 

II 

69-16 

888 

106-38 

It 

107- 2 

tt 

111-26 


A. I. R. 
MADRAS 

1914 Mad. 


23 

37 

42 

n 

It 

11 

II 

64 

>1 


91-42 
58-33 
58-31 
58-41 
60-28 
60-29 
98- 5 
19- 6 
19-11 
81 111-14 
84 51-25 

II 107- 8 
96 107-10 
107 51- 8 

113 108(1)-14 

114 58-27 
.. 68 - 2 
.1 100-13 

138 51- 7 

M 51-19 
150 7- 7 

161 76- 8 

II 76- 9 
170 E6- 8 
204 123- 1 
218 84- 5 

225 108(0-1 
•I 117- 2 
251 R6-10 

264 123- 4 
281 130-16 

290 61- 2 

It 63- 2 
296 116-13 

301 106- 8 

It 111- 2 

306 58- 2 

11 58- 9 

317 58-86 

» 67-18 

II 68- 2 

II 98- 7 
332 El- 5 


1914Mad.con 
489 118- 9 
495 7- 7 

512 3-23 

II 136- 2 
II 136— 3 
552 Pre- 4 
563 60-40 

II 91- 5 
664 105-43 

II 105-49 
I. 106-69 
II 106-79 
>1 106-80 
ii'108(b)-4 
II 116-13 
54-23 


677 

578 

623 

634 


60-27 
6- 4 
40-17 
48- 3 
638 107- 7 
58-33 


It 


639 

641 

648 

665 

661 


53-11 
43- 7 
55-14 
76- 5 
.1 76-12 

.1 77- 1 

II R7- 4 
663 R6- 3 

669 105-69 

684 58-18 

686 38-12 

693 92- 2 

II 101- 1 

696 53- 9 

698 100- 1 

708 2- 5 

II 111-16 

II 114-7 
1915 Mad. 

I 123- 4 

12 38-12 

33 68-31 

II 60-28 


1915 

345 


M 


ti 


a 

367 

858 

370 

15 

382 


It 

387 

398 

402 

It 

)) 

It 


It 

It 

412 

II 

414 

425 

447 

It 

449 

452 

■I 

453 
464 

It 

481 

tl 

II 

495 

II 

502 

519 

546 

It 

554 

581 

578 


106-37 
105-80 
111-17 
116-13 
8 - 6 
108(c)-4 

58- 4 
58-30 
58- 2 
58-12 
58-36 

54- 14 
Rl-12 

Ell- 2 

Prs- 2 
2- 4 
58-17 
60-10 
72- 2 
72- 5 
84- 5 

7- 8 
105-22 
R6- 3 
60- 5 

8- 9 
44- 1 
R6- 3 
R6- 3 

R6-10 
44- 1 
39- 2 
100-30 
60- 6 
60-28 
76- 8 
52-11 
62-12 

52- 16 

53- 9 

55- 5 
65-20 

6-26a 

6-2a 

64-17 


333 

58- 4 

34 

108lj)-9 

: » 

64-21 

II 

58-80 

46 108(l)-6 

M 

64-22 

353 

8-17 

60 

44- 6 

tt 

60-27 

M 

64- 6 

76 

107- 7 

697 

3- 2 

359 

107- 7 

82 

53-15 

603 

13- 5 

365 

R5- 4 

86 

111-14 

606 

106-69 

371 

92- 1 

tl 

111-16 

614 

41-11 

If 

92- 3 

tl 

117- 2 

tt 

41-23 

II 

92-16 

90 

38-11 

633 

66- 8 

II 

92-17 

100 

76- 8 

It 

68- 4 

380 

51- 8 

103 

5- 2 

tl 

68- 8 

392 

E7- 8 

It 

9- 7 

It 

68-20 

428 

8- 6 

It 

9-10 

639 

13- 6 

439 

91-26 

tt 

118- 6 

II 

14-13 

II 

El- 6 

113 

6-2a 

651 

58-33 

440 

44- 6 

209 

8-17 

661 

83-20 

II 

44- 7 

210 

84- 5 

656 

58-38 

446 

123- 4 

256 

84-13 

659 108(f)-3 

465 

65- 7 

263 

61- 4 

664 

14- 3 

470 

41-25 

It 

51- 7 

n 

lOO- 6 

489 

6- 2 

Jt 

51-19 

675 

82-20 

M 

9- 7 

288 

67 A- 1 

' 689 

65- 9 

II 

64-17 

296 

6- 1 

708 

66- 9 

It 

101- 4 

II 

6-11 

717 

108- 1 

II 

118- 2 

805 

54-23 

»» 108(c)-l 

tl 

118- 6 

331 

8- 6 

M 108(c)-2 

tl 

110- 7 

344 

67-27 

M 108(1;-14 


Simarht in /oot^oiu amplify principUt in the Commentary and etaUthe epeeial features of the case. 
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fl 


790 

795 

II 

800 


II 



f) 


971 

972 


998 


123- 4 


1916 Mad. 
13 68-29 

68 - 2 
R6- 5 
53A- 3 
65- 5 
65- 9 
111-22 
8 - 6 
100-20 
8- 4 


n 

14 

II 

It 

20 

27 

57 

102 


It 


It 


127 

186 

208 


40- 1 
40- 9 
76- 8 
8-20 
50- 2 


43- 7 
43-11 
43-12 
106- 2 
111-22 
123- 6 
60-45 
60-22 
Rll- 2 
63- 9 
100-13 
38-11 
6- 4 
11-13 
32- 5 
81-11 
Bl- 6 
65- 4 
72- 7 
76-12 


Any cate 


U 103(l)-6 
214 64-17 

.> 118- 9 
220 51-25 

*• 108(h)-4 
229 60-43 

7- 7 

8 - 20 
132- 2 
132- 4 
105-69 
111-14 

7- 7 
14-10 
40- 1 
64-23 

2 - 6 

8- 3 
36- 2 
36- 3 
44- 7 

62- 39 
73- 1 

8-20 
38-11 

83- 8 

84- 6 
14-10 
40- 8 
61-11 
58-35 

6-18 
8-14 
54- 6 
66- 9 

63- 5 
63-10 

R6-23 
111-16 
8- 4 
8-20 

7- 7 
61- 9 

„ l08(h)-4 
603 83- 8 

84-12 
6-18 
107- 7 
B6-29 
66- 9 
107- 7 

8 - 6 


239 

242 

It 

II 

249 

tt 

273 

298 

M 

II 

323 

II 

II 

II 

II 

II 

>1 

338 

347 

383 

II 

385 

•I 

413 

434 

473 

11 

480 

I] 

481 
494 

11 

497 

600 

II 

602 

•I 


II 

617 

It 

523 

626 

634 

636 

658 

678 

679 
695 

ft 

601 


83-17 
53-20 
6 - 8 
6-16 
8-14 
8-20 


ft 


fl 


>1 

It 

II 

690 

694 

II 

II 

11 

745 

749 

750 
763 

11 

768 


807 

821 

II 


603 66- 9 
633 56- 9 

637 92-24 

642 105-67 
II 105-79 
616 8- 6 
649 53-16 

II 92-17 
652 68-37 

60-29 
111-11 
630 1X4- I 
114- 6 
114- 6 

117- 2 
8 - 6 

B2-2S 
R7-13 
B8- 7 
B8- 9 
52-43 
111-14 
137- 6 
R6- 4 
R6- 6 
36- 2 
II l08(i)-4 
786 B6-20 

8 - 6 
63A- 3 

118- 9 

II 120- 8 

828 B 1-18 
M Bl-19 
641 68-31 

60-28 
60-29 
98- 5 
14-10 
3-10 
65-11 
72- 3 
72-10 
78- 8 
101 - 1 
lOl-la 
60-41 
60-43 
60- 44 

60- 45 
91-40 

101- a 
101 - 2 
101-10 
B2-18 
B8- 7 
76- 6 

61- 1 
61- 2 

67A- 1 
B6-a9 

939 108(h)-2 
II 108(o)-4 

940 60- 6 

959 92-23 

974 8-26 

6-16 
6-18 
56-35 


1916 Mad.oon 
930 100-29 


II 

•I 

II 

856 

859 

•1 

II 

II 

II 

II 

11 

863 

II 

»] 

II 

ij 

875 

M 

II 

882 

II 

911 

934 

II 

II 

937 


II 

II 


II 

980 

II 

II 

11 


66-17 
66-18 
62- 2 
82-14 


67- 80 
84- 7 
73- 8 
76- 8 

68- 33 
82-18 
61-17 
64-21 
60-15 

83- 8 

84- 5 
B2- 9 

56-12 
68 - 2 
100-16 
1224 108(q)-l 

1917 Mad. 


990 

1040 

1069 

It 

1074 

1080 

1090 

1126 

1128 

1143 

II 

1202 

1215 

1219 

II 


II 

11 

20 

II 

II 

27 

61 

II 

71 

79 

It 

It 

It 

111 

128 

It 

It 

136 

141 

II 

143 

151 

182 

198 

228 

II 

II 

232 

II 

11 

269 

274 

II 

296 

297 
316 

333 

336 

368 

II 

»> 

n 

If 

364 

n 

868 

ti 

372 

fl 

390 

416 

466 

M 


40- 8 
40-20 
68 - 6 
123- 4 
130- 2 
130-11 
123- 6 
8- 9 
8-17 

7- 7 

8 - 22 
6 - 1 
6-13 
6-16 

44- 6 
62- 8 
62-39 

104- 1 
63 A- 1 

106- 3 
111-23 
108;1)14 
111-26 
114- 8 

68>41 

65- 3 

66 - 11 

67- 30 
2 - 6 

68- 31 

67- 2 
60-14 

105- 7 

107- 7 
66- 9 
63- 9 

B6- 4 

108(h)-6 
45- 6 
3-22 
3-24 
6-17 
54-23 
58- 9 
48- 8 

69- 13 

68 - 2 
68-38 
81- 6 
81-18 

119- 2 
8-20 

108- 1 
108(b)-3 


1917 Mad.eon 
466 108(o)-2 

I. 108(o)-6 

II 108(o)-7 
473 3-18 

484 53- 6 

.1 122 - 6 

492 54-14 

II 68-18 

496 60-50 

617 88- 7 

619 53- 2 

H 53- 4 
„ 53-14 

II 53-24 
636 101- 1 
647 38-12 

692 B14- 7 
619 63A- 6 
630 7- 8 

II 58-18 
. » 68-26 
.1 105-22 
649 117- 3 
661 64-17 

669 B5-10 
689 116- 1 
736 6-18 

.1 106-38 
.1 105-40 
„ 107- 7 
.1 116- 6 
II 116-13 
743 67- 6 

761 62-31 

f, 67-20 
fl 91- 7 
>1 Bl-19 

760 108(o)-4 

761 Bl-12 

772 B4-10 

778 68-39 

I, 59-14 
776 41-18 

fl 41-26 
787 107- 8 
11 117- 3 
789 111-17 
799 68-39 

802 56- 9 

826 105-47 
841 63- 4 

644 B5-29 
849 69- 8 

H 100-14 
680 68-27 

II 06- 1 

If 66— 3 
If 66- 7 

n 66 — 8 

865 41- 3 

If 41-22 

886 63-20 

901 105-37 
ft 105-40 
II 111-27 

fl 116-18 

916 105-89 
922 83-17 

fl 08—18 

H 84-7 
li 84-10 
84-1 i 


1917 Mad.eon 
926 43- 9 

II 122-11 

928 8-21 

II 68- 6 
fl 180-18 

.1 132- 2 
951 54-21 

956 8-39 

If 40- 8 
984 100-29 
997 60-26 

1009 54-23 

1918 Mad. 


It 

926 


41-24 


92-15 
60-14 
60-15 
105-56 
8- 4 

10- 4 

11 - 2 
65-12 
63-12 

83- 7 

84- 5 
84- 7 
76- 5 
92-10 
92-13 
92-24 

101-la 
Rl-19 
R6-13 
6-88 
60-60 
6- 8 
6- 7 
6-80 
43- 4 
43- 7 
53- 9 
180- 3 
130-16 
1?3- 6 

84- 6 
II 84- 8 
278 l08(d)-3 
284 R9- 3 

320 41-11 

833 101-1 

367 8- 5 

.1 106-68 
364 68- 6 
866 63- 9 

373 10-12 

II 68—38 
377 63- 6 

II 63-16 
883 43- 7 

II 48-11 
396 7- 7 

407 67-22 

414 126- 6 
419 51-26 

II 106-12 

421 68-18 

II 68— Id 

436 40- 1 

fl 76- 8 

II 108(j)-6 
fl 108(j)-6 

463 106- 2 
468 19- 6 


19 

29 

It 

44 

81 

It 

It 

82 

68 

It 

II 

It 

103 

It 

ti 

It 

II 

91 

It 

119 

121 

123 

It 

II 

H 

II 

148 

172 

It 

194 

219 


Ift the '*Table of Oofes" will show where to get the entire ease-law on the point. 
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1918 Mad.eon 
468 122- 2 
460 101- 4 


490 

88- 8 

n 

84- 3 


84-12 

491 

3-18 

600 

68-39 

509 

60-29 

580 

68- 2 

II 

BO- 3 

II 

R6- 6 

657 

2- 6 

11 

36- 2 

II 

63-5 

558 

68- 4 

II 

58-26 

IS 

68- 2 

It Bll- 2 

664 

69- 8 

572 

61- 9 

II 

58-41 

M 

60-28 

678 

52- 1 

II 

52-31 

•1 

52-87 

687 

R7- 4 

607 

R0- 8 

668 

89- 6 

•1 . 

B14- a 

It 

R 14-12 

669 

R6- 8 

It 

R6-23 

674 

100- 9 

681 

54-23 

697 

58- 24 

706 

Bl- 5 

716 

66-11 

'748 

6-88 

807 

8-20 

888 

68- 2 

It 

76-22 

899 

7- 6 

898 

68-18 

928 

109(i)-9 

M 

117- 2 

982 

61- 9 

It 

105-66 

942 

60-49 

ti 

62- 7 

• It 

R7- 6 

946 

8- 6 

966 

Pte- 4 

997 

68-14 

It 

68-29 

It 

100-13 

1012 

66-12 

It 

82- 2 

tt 

82 - a 

II 

82- 7 

If 

89- 8 

M 

82-14 

1080 

66-10 


M 60-48 
M 89-19 
1088 66-86 
ti 101- 8 

1046 66-12 

1080 60- 8 
1088 108(d)-2 
1090 69-81 

H 69-85 
1111 48-14 

n 6»-80 


1918 Mad.flon 

1186 65-14 

1149 60-46 

» Rl- 6 
1159 111- 8 

1187 BO- 3 


1919Mad.con 


1204 

1260 

1264 

1309 


»1 


1314 

1316 


68- 4 
99- 9 
7- 7 
38-11 
38-19 
84- 8 
66- 9 


1327 101- 3 
1832 60-28 

1397 123- 4 
II 130“ 8 


1360 

II 

•1 

II 

11 


II 


83- 8 
83- 9 

83- 16 

84- 2 
64-12 
84-18 


1919 Mad. 


1 

12 
»i 
II 
II 

37 
60 
II 

69 

II 

87 
100 
106 
121 
129 
180 
II 

140 
145 
167 
169 

II 
It 

174 

186 

294 

231 

247 

II 

967 

266 

•I 

11 

272 

•I 

284 

293 

II 

If 

320 

322 

II 

II 

It 

888 

H 



68-33 
114- 1 
114-11 
114A-1 
117- 2 
66 - 9 
41- 2 
41- 23 
72- 8 
76- 7 
63-14 
R4- 6 
92-17 
43- 2 
61- 6 

7- 7 
61- 9 

197- 5 
43- 7 
63-28 
106- 1 
106- 3 
108(b)-3 

8 - 6 
Rll- 2 

7- 3 
Rll- 2 
41-14 
41-23 
63-24 
111-19 
111-14 
111-16 
68A- 6 

76- 21 
96- 1 

106-43 
106-49 
105-76 
98- 7 
68 - 6 
68-86 

77- 1 
105-67 

B- 9 
6-20 
105-47 
65-14 
B6- 6 


464 

II 

469 

500 

524 

628 

n 

II 

542 

647 

II 

•I 

•I 

657 

590 

669 

686 

II 

700 

709 

711 

718 

II 

II 

783 

767 

768 
768 

II 

779 

781 

II 

792 

It 

798 

809 

•I 

It 

818 

•I 

II 

819 

II 

847 

i> 

It 

876 

N 

866 
11 
894 
897 

II 
II 
•I 
II 
•I 
ft 

987 
946 
948 
1076 

II 
11 


1082 

1088 

II 

H 

1109 

H 

1106 


36- 3 
36-11 
69- 8 

7- 7 

67- 22 
40- 8 

100 - 6 

100- 13 

101 - 1 

8 - 2 

8- 17 

9- 7 

64- 6 
8 - 6 

100-11 
128- 4 
88-12 
61-11 
92-17 
R6-24 

68- 33 
6- 7 
6 - 6 

58- 9 
100-12 

65- 9 

105- 79 
19- 6 
19- 8 
68-11 

4- 4 
68-18 

R2-16 
B6-14 
6- 7 

5- 3 

9- 9 

122-6a 
101 - 1 
92- 2 
92-27 
00 - 6 
62- 6 
68-29 
60-40 
18- 2 
68- 4 
68- 6 

106- 47 
111-11 
B14-8 

2 - 6 
106-47 
111-11 
111-19 
111-14 
111-16 
111-23 

6- 4 
00 - 2 
88- 9 

130- 6 
180-18 
180-17 
180-19 
68- 6 
67-21 
61- 4 
61-32 
68A-S 
73- 4 
72- 8 
111-14 


1919 Mad.con 
1106 111-26 
II 114A-1 
117- 2 


II 


1113 


11 


1117 


It 

It 


2 

7 

2 

9 


1135 


t> 


It 


It 

1164 

tt 

1186 

tt 

It 

II 

1188 

II 


5- 
9- 
58- 
58- 
68-18 

105- 43 

106- 49 
106-24 
111 - 1 

67- 15 

68- 17 
106-18 
106-33 
106-85 
109- 5 

61-2 
61- 6 


1920 Mad. 


20 


II 


26 

68 

97 

99 


It 


106 

126 


It 

tt 


II 

162 
164 

H 

183 

It 

221 
266 
tt 

274 
286 
812 
316 

319 

B76 

It 

II 

386 

386 

389 

H 

It 

II 

391 

•I 

tt 

401 

428 

426 

II 

II 

470 

M 


5- 4 
53- 5 
53- 5 

53- 6 
R6-14 
R7-13 
R8- 7 

39- 5 
52-31 
62-36 
91-25 
Bl- 6 

65- 12 

54- 14 

66 - 12 
100-12 

R14- 3 
B6-10 
111-14 
111-22 
8 - 6 
R3- 7 
114A- 1 
44- 6 

B14- 6 
60-23 

60- 44 
82-18 
65-12 

8-14 

91- 8 
. 2-11 

92- 24 
101 - 1 

62- 1 
62-88 
52-40 

61- 23 
56- 5 

180- 3 
180-19 
134- 6 
R6- 3 
B6-10 
498 108(6)-6 
m108(id)-4 
490 88- 4 

604 106-46 
509 108 (l}-7 
681 R&- 8 
» BO- 3 


1920 Mad.con 
664 108(e)-2 
92-25 
69-11 
8-31 
66- 9 
66-22 
119- 9 
48- 7 
88-14 
100-15 
Rl-10 
Rl-19 
43- 7 
54-23 
lOO- 1 
100-80 
82- 2 

100- 29 
60- 7 
60-13 

130-18 
72- 9 

91- 29 
63-13 
53-14 
19- 8 
19-11 
28- 2 
28- 3 

119- 9 
119-10 
Rl-12 

7- 7 
109- 6 

8 - 6 
65- 3 

105-69 

58- 18 
7- 7 

101 - 1 

92- 19 
91-29 
69- 6 

59- 11 
10 - 6 

108(j)-l 

111- 13 

112- 4 

60- 26 
07 A- 1 
Rl-19 


586 

696 

609 

634 

M 

71 

650 

17 

tf 

II 

659 

660 
722 

M 

739 

II 

742 

n 

i> 

746 

II 

748 

ti 

783 

II 

II 

II 

812 

II 

814 

834 

838 

857 

869 

886 

906 

927 

941 

It 

965 

974 

If 

1006 


II 


II 


II 

1026 


If 

•I 


1921 Mad. 


12 


II 

II 

II 

30 

II 

II 

42 

61 

•I 

ti 

66 

II 

■I 

60 

II 

82 

If 

90 

118 


68-81 
68-35 
68-41 
60-29 
62- 8 
91-26 
Rl- 6 
108(b)-8 
60-18 

91- 3 

92- 17 
6-18 
6-19 
8-14 

105-20 
105-86 
54-17 
60-27 
123- 6 
3-23 


•I 


M 


II 


II 


II 


II 


II 


II 


II 


H 


II 


1921 Mad.con 
122 130-13 
I. 137- 4 
126 R4- 1 

M R5- 4 
137 3- 2 

3- 22 
8-17 

64- 6 
122 - 6 
123- 5 
123-14 
130-11 
130-14 
137- 4 

141 56- 6 

183 68-36 

II 65-11 
.1 R 14-13 
913 60-27 

229 68-17 

67- 5 
67- 6 
243 59- 2 

II 98- 7 
272 91-16 

277 54- 6 

66- 9 
56-22 
60A- 2 
284 108(b)-8 
112- 4 
116- 1 
6-27 
92-15 
96- 1 

4- 6 
107- 9 

3-35 

58- 5 
Rl- 9 

43- 9 

65- 9 
111- 5 

92-24 
126- 9 
43- 4 
114- 6 
79- 2 
79- 4 
79- 6 
79- 9 
100- 9 
106-43 
106-79 

59- 8 


n 

M 

n 


»t 

9i 

326 

»» 

tr 

337 

tt 

374 

>t 

9% 

384 

99 

393 

ft 

394 
410 
418 
459 

M 

II 

M 

It 

469 


II 

472 
477 B14- 6 


480 

498 


II 


M 


514 

II 

517 

tl 

641 

It 

It 

99 

II 

669 

663 

612 


79- 3 
6-17 
55-11 
68-83 
68- 4 
100-16 
58-85 
60-28 
5- 4 
14-11 
40-25 

105- 36 

106- 86 
40-17 
62-40 

8-12 
91- S 
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1921 

612 

624 

«) 

627 

II 

636 

II 

648 

II 

•I 

II 

M 

667 

II 

11 

II 

681 

II 

II 

II 

693 

11 

701 

II 


Mad.con 
91- 7 
67A- 1 
67 A- 5 
63- 1 
63- 6 
70- 4 
68 - 2 
68- 5 
67-20 
91- 7 
91- 8 
91-41 
Rl-19 
3-34 
63- 9 
53-13 

53- 32 
3- 2 

54- 6 
60A- 2 
134- 3 

48- 4 
101- 3 
59- 8 
Rl- 5 


1922 Mad. 


106 

181 

185 

197 

249 

11 

ty 

II 

II 

II 

1 } 

II 

274 

290 

II 

299 

II 

If 

307 

>1 

311 

II 

11 

11 

•I 

n 

835 


6-30 
6-28 
60-60 
6— 26 a 
48- 1 
48- 2 
52-29 
67-20 
92-23 
92-26 
92-27 
101 - 8 
101-10 
Rl-19 
111-18 ! 

6 - 1 
111-13 
60-16 
R3-10 
R6-16 
67-19 
Rl-19 
9- 7 
51-12 
118- 2 
118- 4 
118- 6 
122 - 2 
62-30 
66-12 


457 

5- 3 

514 

106-26 

1923 Mad. 

36 

59- 8 

52 

123- 4 

54 

105-48 

If 

105-49 

56 

44- 6 

67 

2- 2 

ft 

31- 3 

ff 

32- 6 

ff 

32-12 

fl 

126- 2 

II 

126-17 

71 

68-35 

M 

72- 3 

160 

67-30 

177 

6-16 

If 

8-14 

241 

64- 1 

262 

58-39 

282 

123- 6 

284 

84- 6 

288 

7- 7 

297 

5- 4 

816 

6- 6 

849 

92- 2 

fl 

92-11 

354 

83-15 

91 

84-10 

tf 

84-19 

356 

61- 5 

892 

92-17 

fl 

95- 7 

a 

M . 

l08(o)-8 

442 

62-31 

447 

69- 6 

If 

69-16 


1922 Mad.con 1924 Mad.con 

31 44- 7 

102 R8- 4 

103 101- 1 

187 3-10 

» 8-16 
189 53- 9 

198 Rl- 5 
•I R6-23 
271 14-10 

•I 63 A- 3 
261 69- 6 

292 59-14 

M 62- 2 

296 68A- 3 
307 52-24 


464 105-67 
469 108(0-14 
44- 6 
8-20 
68- 9 
60-10 
60-44 

60- 46 
76- 1 
76-21 
83- 7 
83-13 
83-17 

61- 8 
60-40 
67- i 
63-19 
53-21 

8-28 


467 

611 

II 

533 

•1 

i] 

n 

II 

II 

II 

•i 

II 

553 

•I 

568 

1} 

563 


fl 

91 

349 

fj 

8-17 
64- 6 
106-21 
108(b)-8 

672 

677 

II 

708 

105-69 
6- 4 
63- 6 
91-28 

fl 

111-16 

1924 Mad. 

361 

117- 8 

22 

6-10 

367 

36- 3 

fl 

6-13 

11 

36- 9 

67 

60-37 

890 

62- 7 

If 

60-48 

II 

69-20 

67 

3-39 

fl 

69-24 

II 

6- 9 

11 

69-36 

If 

63-21 

397 

6-16 

fl 

68-20 

441 

92-88 

76 

6- 4 

447 

68-20 

81 

44- 6 < 


II 

358 

359 

II 

360 
364 

It 

366 


II 

449 

II 

460 

11 


•I 

II 

II 

493 

609 


52-31 
66-14 
62-13 
52-88 
56- 7 
60-23 
60-44 
68-12 
•I 67A— 1 
R4-10 

52- 31 

62- 35 

68- 15 

53- 20 
453 59A- 3 

83- 15 

84- 4 
84-10 

8-20 
56-10 
R4-10 
58-29 
68 - 2 
73-10 

69- 2 
7- 8 

26- 3 

54- 14 
56- 1 
68-39 
83- 8 

83- 16 

84- 10 

63- 27 
B6- 4 
63- 9 

122-17 
40-21 
54-23 
101 - 8 
B4-15 
B6- 6 
112 - 1 
114-12 
Bl-19 
B5-13 
2 - 6 
68-17 
67-16 
76- 1 
44- 1 
66- 2 
82- 7 
106- 2 
106-34 
111-26 
111 - 1 
113- 6 


II 

518 

ti 

521 

642 

644 

II 

It 

II 

647 

669 

II 

II 

602 

603 

604 

605 
610 

II 

619 

646 

II 

649 

II 

660 

M 

667 

786 

II 

II 

741 

749 

ti 

771 

II 

It 

776 

M 


1924 

776 

779 

•I 

786 

800 

II 

811 

812 

819 

828 

« 

II 

838 

849 

864 

903 

904 

II 

II 

907 


Mad.con 
115- 4 
53- 6 
53-11 
R6-29 
8 - 6 
123-10 
19-6 
8-13 
3-31 
105-43 

105- 48 

106- 49 
106-49 

6-27 

65- 12 

66- 20 
106-24 
106-86 
111-23 
111 - 1 


1925 Mad. 

68-33 
12-11 
111-11 
111-13 
19- 6 
6-17 
68 - 6 

91- 6 

92- 27 
B6-14 

S-31 
41-28 

91- 16 
100-22 

B 14-12 

92- 16 

92- 27 
85- 8 
66 - 6 

65- 12 
78-10 
46- 9 

8 - 6 
60-14 
91-26 
Bl- 6 
78- 1 
78-10 

66 - 10 

93- 2 
106-49 
117- 2 

60-41 
52-29 
68-85 
60-28 
60-29 
68-11 
59 - 6 
105-14 
116-13 
8-20 
132-17 
82-18 
62-28 
6- 4 
40-18 
64-22 

19- 6 

20 - 1 
21 - 8 


37 

57 

II 

II 

61 

62 

•I 

76 

80 

II 

96 

II 

It 

II 

127 

129 

It 

164 

211 

216 

246 

249 

264 

261 

266 

M 

276 

-II 

332 

838 

846 

II 

861 

369 

366 

ft 

II 

426 

430 

434 

446 

471 

II 

483 

487 

492 

ti 

666 

699 

>1 

M 


1925 
599 
1} 
624 
645 
660 
11 

670 
673 
710 
723 
732 

It 
II 

761 
753 

It 
II 
11 
763 
778 

II 

786 

826 

II 
II 
II 

883 

881 

II 

II 

II 

885 

902 

914 

II 

919 

II 

941 

963 

966 

966 

>1 

991 

It 

M 

11 

997 

1006 

1013 

1017 

It 

It 

1089 

1043 

lOBS 

It 

1101 

II 

II 

1155 

1174 

II 

1176 

1191 

II 

1209 

1214 

1217 

IT 

1319 


Mad.con 
28- 6 
29- 3 
11 - 2 
46- 6 

65- 11 

66 - 12 
61-11 
88-11 
62-29 

68- 39 
14-11 

105-47 

108(b)-8 

69- 8 
ISO- 2 
130- 5 
130- 8 
130-15 
63A- 3 

91- 4 
BIO- 3 
101 - 1 

60- 5 
62- 6 

76- 12 

77- 1 
111-13 

98- 1 
105- 8 
105-67 
111 - 1 
6 - 6 
41-22 

111- 13 

112 - 2 
105-47 
114- 7 

6- 4 

61- 6 
58A- 8 

66- 2 
66-21 
66-29 
69- 8 
68- 2 
68-13 
10- 1 
18- 6 
68- 6 
11-10 
88-16 
84-10 
103- 2 
62-18 

6- 8 
6- 4 
B4- 4 
B6- 4 
100 - 1 
B4- 4 
B14-8 
6-26a 
118- 9 
123- 6 
92-16 
60-26 
B6-18 
66- 9 
66-10 
92- 2 
lOln 1 
92-11 


1925 Mad.eoft 
1226 61- 7 

1277 111-10 

1926 Mad. 

6 7-7 

18 108(o}-4 
39 48- 8 

H 48-16 
60 62-38 

66 Fte-2 

II 100- 1 

11 106-43 

II 106-68 

•I 108(l)-3 
66 63-24 

•I 63-26 
101 78- 1 

•I 94- 2 

It B13-4 
120 40- 8 

143 106-26 
II 111-14 
173 65- 8 

186 46-18 

194 B14-3 
II, B14-4 
II B14-6 
II B 14-12 
216 6-80 
260 8-12 
266 56- 9 

278 46- 6 

805 B7- 8 
814 51- 6 

II 61-26 

348 8- 9 

II 66- 3 

II 66- 4 

. 11 78- 1 

, 371 19- 8 

II 19- 9 

886 68-81 
II 60-26 

406 76- 1 

It 76- 8 

ti B7- 6 

II BlO-3 
416 B6-29 
ti B6- 3 

^ 417 6^16 

496 55- 9 

626 106-42 
648 9- 8 

II 64- 7 
.11 116- 9 
666 llfr< 1 

II 116- 8 
» 116-18 
569 55- 1 

II 65- 8 
694 60- 6 

697 88- 7 

II 91- 9 
601 68- 3 

II 88— 8 

» 64-18 

^ 609 3-81 

6- 4 
61- 8 
51-17 
61-18 
60- 9 
68-16 


.. n 
■ ** 

1 : - 
Sc 

r-I *1 

624 
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1926 Mad.con 


644 

645 




648 


M 

• I 


650 


(1 


R7- 3 
19- 9 
21-10 
10 - 6 
25- 2 
28-11 
98- 7 
130-21 
44- 6 
38-12 
6-17 
14-10 
Pre- 4 
10 - 2 
6- 4 
58-39 
66- 4 
Rl- 5 
757 53A- 3 
774 44- 6 

816 60-26 
R6-13 


683 

692 

699 


tf 


706 


t1 


715 

743 

744 






1927 Mad.oon 


826 

58-29 

341 

68- 2 

41 

69- 7 

14 

69-15 

44 

69-16 

41 

69-23 

41 

69-80 

353 108(o)-4 
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4- 8 

n 

68- 4 

n 

100-10 

tt 

100-17 

920 

64- 1 

ft 

64- 3 

M 

64-17 

n 

64-23 


61- 9 
51-22 

51- 25 

tl 106-12 

62- 32 
62-10 

52- 19 
290 122- 7 

123- 1 


II 

II 


266 

276 

tl 


•I 123- 6 
299 41- a 

393 82-18 

II 101- 4 
411 180- 3 
431 11-11 

436 R14-12 
479 
503 

II 

609 

•I 

538 
543 

II 
II 

690 
614 
654 

fl 

678 
684 

tl 

718 

II 

722 
745 

•I 

769 
774 
802 
II 
If 

846 
867 
876 
887 
894 

tl 

949 

tl 
•I 
tl 
It 
It 


46- 6 

83- 17 

84- 7 
11 - 2 
11- 9 
92- 1 

3-23 
130-12 
130-16 

55- 12 
8-20 

RIO- 3 
RIO- 9 
92-29 
63- 1 
63- 3 
92- 6 
92- 9 

56- 12 
63-16 
58-20 
10- 9 
65-10 

3- 2 
8- 9 
8-20 
8-17 
6-26.a) 
55-12 
58-36 
63- 8 
63-23 
92- 2 
92- 9 

92- 11 

93- 19 
93-20 
92-22 


1940 Mad. 

16 6-20 
21 36- 2 

32 108(o)-3 

tl 108(o)-8 
69 R 14-12 
4- 8 
100-16 
130-12 
288 BIO- 2 
286 132-17 

130- 8 
180-16 
184- 6 
296 67 A- 8 
410 103(g>-l 

ft ioe(g>-2 

tl 108(j)-6 


140 

fl 

167 


268 

If 

If 


1940 Mad. con 
410 117- 2 
426 119-10 
453 40- 1 

11 40-15 

461 R6-14 

491 44- 5 

498 60-41 

tl 60-44 
623 41-23 

627 3- 6 

•I 8-10 

557 60-26 

646 07-20 

>1 101-10 
II Rl-19 
669 65 A- 2 
671 68-39 

686 76- 8 

tl 76-12 
>1 77- 1 

701 100-22 

t> 100-24 
776 56- 7 

>1 B4-10 

789 63-24 

903 69-18 

929 3- 4 

68-11 
946 58-35 


1941 

66 

II 

128 

147 

II 

II 

154 

188 

If 

If 

fl 

208 

tl 

217 

346 

867 

389 

894 

401 

It 

430 

tl 

It 

484 

tl 

tl 

607 

649 

tl 

It 

663 

602 

666 

It 

690 

it 

707 

If 

tl 

710 

794 

806 


Mad. 

82- 7 
82- 8 
65-12 
130- 3 
130-12 
130-13 
123- 1 
18- 2 
18- 3 
18- 6 
63- 6 
62-14 
62-87 
6-26a 
51- 4 
8-20 
6-16 
137- 8 
76- 1 
76- 8 

35- 8 

36- 6 
36- 7 
60- 5 
84- 6 
84- 7 

6-13 
76- 8 

76- 12 

77- 1 
92-23 

107- 7 
68-31 
60-28 
68-16 
68-34 
3-29 
39- 1 
89- 8 
Rl- 6 
100 - 6 
68-11 


1941 Mad. con 
805 59- 2 

817 R6-24 

11 R5-29 

886 67-15 

tl 68- 2 

tl 88-17 
908 53-28 

1942 Mad. 
24 52- 9 


41- 4 
60-44 
70-3a 
82- 2 
82- 6 
82-18 
40-21 
64-23 
6 - 6 


28 
44 

II 
II 
If 
II 

67 

tl 

97 

126 63A-13 

128 63-26 

189 8-20 

161 R6-16 

193 41- 3 

II 41- 8 

206 67-27 

209 6-16 

II 130- 4 

232 69- 3 

II 69-4a 
tl 69-30 
273 R6-16 

307 84-16 

369 58-39 

391 6-23 

483 53-28 

tl 63-35 
485 6-2a 

503 122-11 

622 63-22 


625 

527 

658 


fl 

II 

II 

It 

583 

692 

M 

It 

tl 

628 

632 

•I 

II 

634 

650 

685 

II 

tl 

It 

711 

714 

It 

tl 

720 

ft 

7S0 

761 

H 

tl 


66-14 

65- 18 
Pre- 2 
101 - 1 
101 - 2 
101-10 
101-11 

55-14 
72- 6 

83- 20 

84- 16 
BIO- 3 

68-38 

2 - 6 
6- 3 
63- 5 
34-12 

66- 14 
82- 3 
82-4a 
82-13 
82-16 

100-19 

63- 3 
63- 9 
58-14 
6- 4 
6-29 
41-17 
53-15 
92-19 
92-22 


It 


tl 


ft 


tf 


109 


II 


ff 


If 


252 

263 

301 

tl 

311 

n 


1943 Mad. 

15 123- 5 
28 56-12 

62 76- 7 

73 58-n 

74 137- 8 

81 R6-14 

94 52-15 

100 58- 5 

58-33 

76- 12 

77- 1 

100- 15 
58-17 
62- T 
62- 8 

E7- 5 
.1 Rll- 2 
188 73- 1 

202 B14- 2 
„ R 14-12 
220 68-35 

» 108())'14 
244 130-17 
53-29 
6-34 
69-2T 
69-28 
106-12 
106-24 
» 108(h)-& 
373 100- 1 
407 60-14 

429 82- 2 

82- 3 
82- 5 
82- 7 
82- 8 
96- 3 

101- I 
101 - 2 

446 63 A- 5 
449 R6- 6 

455 Rl- 1 
>1 B 12 -la 
459 41- 1 

41- 8 
41-11 
41-23 
.1 41-24a 
482 56-11 

55-12 

55- 14 
tl 56-18 

498 67-21 

tl Rl- 9 
531 63- 6 

tl 63-24 
II 53-34 
573 92-la 

>1 92-24 

lCO-29 

65- 3 
76- 8 
82-12 
82-18 

66- 12 
01-11 

53A-14 

56- 9 


n 


I) 




II 

fl 

M 


If 


PI 

II 

n 


fl 


It 


If 

593 

627 

637 

II 

705 

tf 

708 

752 


1944 Mad. 
22 18- 2 
65 R6- 3 


-.j, art intarioMt tftwi in aU can. /cund In (hs Of/idal Beport. 


<2412 [A. I. R. 1944 MADBAS] 


TABLE OP OASES 


1944 

Mad. con 

98 

8- 9 

124 

54-14 

M 

5-5-12 

195 

91-37 


92- 7 

M 

92-14 

tl 

92-23 

237 

11- 1 

M 

41-23 

ti 

41-25 

ff 

55- 2 

It 

53-33 


60-28 

Hi 

107-13 


103(b)-l 

276 

&2-4a 

1 1 

82-8a 

tJ 

82-16 

299 

41-10 

II 

41-11 

>1 

41-15 

It 

41-23 

337 

53 A -13 

381 

53- 5 

II 

53- 6 

192 

3-10 

501 

60-32 

•1 

77- 1 

•518 

105- 4 

II 

105-24 

If 

105-59 

II 

110- 1 

S30 

43- 7 

563 

R6-11 

II 

RIO- 5 

II 

RlO- 8 

.556 

53A- 5 

•1 

55-20 

563 

2- 6 

II 

36- 2 

.672 

65- 8 

II 

55-22 

1945 

i Mad. 

46 

83-17 

53 

53- 5 

91 

52-31 

*t 

Rl-19 

126 

52-6a 

n 

52-20 

171 

53A- 5 

175 

92-17 

189 

105-67 

205 

55- 9 

219 

52-10 


52-11 

.»! 

52-13 


62-14 

II 

52-20 

It 

52-36 

225 

60-26 

It 

60-51 

<297 

76-22 

:340 

80- 5 

ft 

62- 8 

350 

52-6a 

It 

52-11 

tf 

52-20 

II 

52-30 

tt 

1(0-22 

^92 

R13- 2 

407 

64- 5 

It 

54-lla 


! 1945 Mad. con 


407 

51-12 

tt 

55-12 

422 

R5- 3 

tl 

R.5-13 

426 

R6-21 

454 

52-14 

•> 

52-35 

463 

R5-10 

500 

92-17 

II 

92-23 

509 

103(0-2 

1946 

Mad. 

‘25 

53-24 

II 

53-25 

M 

53-28 

38 

R7-12 

It 

R8- 5 

51 

52-18 

ri 

52-20 

If 

52-35 

It 

91-10 

tl 

91-43 

ft 

100-28 

57 

lH-14 

1] 

111-16 

59 

56- 8 

107 

43- 7 

145 

92-19 

It 

92-22 

180 

107-12 

241 

55- 8 

251 

R7- 3 

293 

70- 5 

II 

100-16 

310 

53A- 6 

II 

53A-14 

tl 

105-61 

II 

105-63 

383 

R5- 6 

452 

53A- 7 

ft 

53 A- 9 

456 

58-33 

464 

76-21 

542 

60-40 

1947 Mad. 

18 

52-35 

II 

60-48 

It 

61- 2 

It 

61- 8 

It 

61-10 

II 

92-10 

It 

92-19 

II 

92-20 

II 

92-21 

It 

92-22 

51 

80-30 

52 

R5- 8 

60 

58-83 

68 

111-10 

>t 

111-25 

tf 

117- 2 

72 

B14- 7 

86 

82-15 

83 

105-49 

92 

56-12 

101 

BS- 3 

119 

114 A-1 

M 

114A-3 

n 

117- 2 

127 

41- 8 

•1 

122- 7 


126-16 


1947 Mad .con 


175 

3-33 

It 

59- 6 

197 

58-18 

It 

60-10 

M 63A- 4 

It 

77- 1 

203 

53- 5 

If 

53- 6 

277 

32-18 

282 

51- 9 

II 

51-10 

287 

41- 1 

tt 

41- 7 

tj 

41-21 

376 

39- 2 

II 

39- 6 

11 

39- 8 

424 

100- 6 

11 

105-29 

436 

116- 2 

II 

116- 6 

441 

111-13 

458 

52-12 

1948 

Mad. 

1 

73- 1 

•1 

100- 5 

tl 

100-22 

7 

60-30 

17 

67-27 

33 

R6- 3 

11 

R6-10 

105 

Bl-19 

130 

69-lOa 

132 

Rl-19 

171 

137- 4 

208 

39- 1 

tf 

39- 2 

tl 

39- 5 

275 

106- 1 

•t 

100-13 

•1 

116- 1 

II 

117- 3 

320 

41- 7 

tl 

41-10 

tl 

41-23 

II 

41-25 

336 

B4- 6 

373 

R6-14 

412 

91- 5 

•1 

100-11 

430 

43- 4 

458 

6-16 

M 

6-2L 

505 

5- 4 

526 

53A-9a 

1949 

Mad. 

1 

B6- « 


B6-ia 

19 

82- 7 

81 

65- 4 

127 

106-19 

II 

117- 2 

143 

B5- 3 

tl 

BU- 3 

It 

B14- 6 

tl 

B15- 2 

148 

105- 1 

t> 

10S-2a 

II 

105-14 

II 

106-13 

207 

52-31 

II 

52-40 


1949 Mad.con 

265 

14-10 

384 

81- 1 

It 

82- 7 

CD 

CO 

lll-23a 

tt 

115- 1 

tf 

115- 3 

443 

60-43 

535 108(l)-5 

613 

76-12 

II 

R8- 3 

tl 

R8- 9 

615 

83- 4 

II 

100-17 

715 

119-10 

780 

lU-23a 


A. I. R. 


NAGPUR 

1914 

Nag. 

8 

R2-18 

If 

B2-23 

tf 

R7- 3 

16 

68-14 

tf 

76- 8 

tf 

77- 1 

31 

60-41 

It 

Rl-13 

32 

3-11 

tt 

58- 4 

iT^ 

58-27 

If 

58-30 

It 

59-15 

tf 

100-13 

If 

100-14 

If 

100-15 

36 

58-41 

38 

111- 8 

64 

9- 7 

68 

63- 9 

84 

111- 8 

1915 

Nag. 

26 

60-28 

28 

91-10 

ft 

B6-29 

46 

55- 9 

49 

117- 3 

55 

B5-11 

57 

117- 3 

63 

58-27 

II 

58-29 

•1 

68- 2 

89 

62-13 

H 

52-19 

•1 

52-39 

114 

54-22 

133 

67- 6 

II 

67- 7 

1916 

Nag. 

1 

B6- 3 

5 

59- 8 

II 

68- 2 

15 

111-14 

22 

2- 6 

25 

7- 7 

55 

122- 7 

II 

127- 4 

78 

55-20 

tl 

100-15 


1916 Nag.eon 

34 

73- 1 

11 

73-14 

93 

54-21 

•1 

54-22 

100 

6- 4 

104 

55-20 

120 

eo-26 

tf 

91-39 

II 

Bl- 5 

tl 

Rl-19 

1917 

Nag. 

1 

8- 6 

It 

105-68 

21 

111- 2 

33 

76- 5 

36 

105- 7 

It 

105-12 

37 

3- 2 

44 

52-19 

45 

44- 1 

■1 

44- 4 

51 

115- 1 

57 

68-31 

61 

6-16 

tl 

8-14 

75 

92-15 

79 

60-28 

tl 

R5-14 

86 

111- 8 

II 

116- 1 

II 

115- 3 

105 

Rl-12 

107 

76-18 

II 

76-15 

116 

66- 1 

125 

65- 9 

133 65 A- 1 

M 

91- 4 

tf 

91-12 

137 

61- 2 

tt 

91- 8 

162 

92-11 

207 

105- 4 

209 

48- 9 

214 

54-22 

21S 

6- 7 

tl 

7- 3 

tf 

7- 7 

tt 

43- 2 

It 

43- 4 

ft 

4S- 7 

1918 Nag. 

16 

7- 7 

28 

62- 2 

74 

107- 7 

102 

54- 1 

148 

106- 3 

155 

108(j)-9 

n 

117- 2 

160 

6-17 

180 

105-13 

II 

105-14 

184 

53-20 

185 

B2-11 

If 

B2-23 

202 

106-45 

206 

8-15 

208 

7- 7 

210 

61- 9 

II 

105-49 

It 

106-13 

II 

106-49 


1913 Nag.eon 

210 

117- 3 

217 

84- 5 

216 

52-39 

221 

52-11 

II 

66- 7 

234 

7- 7 

1919 Nag. 

29 

7- 7 

43 

53- 9 

62 

6-13 

70 

64- 1 

II 

54-12 

80 

95- 4 

88 

116- 1 

93 

91- 5 

•1 

91-41 

100 

12S- 1 

106 

7- 7 

109 

55-12 

122 

53-32 

124 

3-31 

129 

59- 6 

144 

51- 9 

tJ 

105-50 

tf 

108(h)-4 


1920 Nag. 

24 

B2-18 

65 

76-20 

62 

105-48 

tl 

106-12 

II 

111-23 

80 

63- 5 

II 

53-14 

II 

63-21 

83 

63-14 

•1 

63-15 

92 

52-14 

96 

68- 6 

09 

69- 6 

113 

l06(b)-2 

II 

108(o)-4 

144 

Pre- 2 

II 

65- 1 

II 

55- 8 

160 

7- 7 

164 

3-lla 

176 

67-19 

II 

91-12 

•1 

Bl-19 

177 

63- 5 

183 

68- 3 

11 

69-13 

206 

105-20 

206 

8-30 

215 

101- 3 

344 

68-81 

247 

Rl- 3 

II 

Rl- 6 

It 

Bl-21 

251 

Rl-19 

364 

7- 7 

365 

9-12 

II 

64- 1 

379 

7- 7 


1921 Nag. 


10 

111-13 

22 

60- 5 

67 

Bl- 5 

fl 

Bl- 6 

69 

52-35 

n 

67-19 


: - ^Topical Inds» and Synopsis for sack Ssetion show »h$r» exactly to look for the point reqiiUrcd. 


TABLE OP OASES 


1921 Nag.con 
84 54-12 

.1 123- 4 
96 60-44 

n 82-18 

103 53-19 

137 106-68 

161 58-36 

167 61-22 

.. 61-23 

1922 Nag. 

58 64-21 

79 41-12 

.1 41-14 

81 52-31 

i» 56-20 
89 52-18 

M 62-31 
M 67-20 
.. Rl-19 

98 58-27 

i> 58-29 

n 68- 2 

»i B 6- 5 
» B6- 6 

119 58-29 

M 68- 2 

155 92-24 

158 105-67 

174 84-17 

175 R2-18 
M R5-11 

182 R2-18 

» R8- 7 
199 83-17 

224 10- 5 

» 108(j)-4 
M l08(j)-6 
226 41-25 

239 7- 6 

259 76-20 

262 63-10 

1923 Nag. 

18 R9- 7 

15 3-34 

41-23 
41-26 
53-10 
58-10 
58-84 
R8-12 
91- 6 
31 10d(o)-9 
37 66- 6 


1923 Nag.con 
137 76- 7 

144 118- 4 
161 68-28 
163 105-69 

•I 111-22 

177 53A- 8 
181 58-17 

193 114- 7 
M 114- 8 
196 53- 9 

123- 2 
Rl-19 


II 


ft 


17 


If 


n 

20 

24 


46 


f> 

49 

65 

60 

If 

M 

67 

M 

86 

91 

108 

II 

116 

ISi 

129 

li 

M 

180 


8-11 
3-16 
60- 6 
6- 4 
60-89 
105-58 

105- 67 
3-22 
6-16 
1- 4 

109- 2 
68 - 6 
68-19 
60-28 
68-92 

106- 23 
119- 4 
118- 8 
B8- 7 


225 

230 


7- 7 


1924 

266 


II 


234 

59- 8 1 

II Rl-19 

243 111- 6 

273 

91-12 

•1 Rl-15 

II 

U 1-19 

274 

68-31 

91 

60-22 

301 

92-17 

ti 

92-23 

311 

91-26 

It 

Rl- 6 

320 

R3- 7 

■I 

R5-11 

327 

8-16 

330 

54-12 

334 

7- 7 

fl 

53- 6 

99 

53-12 

1024 

Nag. 

63 

68- 2 

66 

8-31 

67 

105-16 

97 

58-29 

11 

68- 2 

124 

53- 6 

II 

54-16 

132 

7- 7 

142 

61- 8 

146 

3-22 

It 

6-22 

146 

54-13 

165 

63- 1 

191 

91- 6 ' 

It 

Rl- 6 

II 

Rl-10 

198 

67-20 

•1 

91- 5 

II 

91- 7 

•1 

91-41 

ft 

Rl-19 

199 

107- 7 

200 

63- 0 

206 

60- 5 

210 

61-10 

211 

62-39 

214 

123- 1 

216 

107- 6 

220 

106- 2 

1 222 

2- 6 

1 It 

10-12 

tt 

123-10 

1 226 

62-89 

■ It 

66A- 4 

286 

122-17 

298 

82-14 

•9 

92-16 

264 

9- 9 

11 

I 122-6a 


284 

286 

318 

827 

337 

346 


Nag.con 
60-41 
101- 1 
6-21 
84-19 
63-20 
54-23 
44- 6 
67-19 
101- 8 
100- 3 
100- 6 
100-16 
53-34 
65- 4 
69- 8 
63A- 6 
52-19 
60-13 
130-18 

1925 Nag. 


11 

360 

II 

II 

363 

II 

367 

373 

393 

401 

It 



[A. 

I. R. 

1929 NAGPUR] 

2448 

1926 Nag.con , 

1927 Nag. 1 

1 1926 Nag.con 

21 

92-29 

38 

El-10 

97 

91-25 

ff 

Rl-19 

41 

41-21 

ff 

Rl- 6 

48 

122- 6 

ti 

41-23 

98 

67-20 

62 

108(j)-l 

II 

41-25 

128 

7- 7 

II 

111- 1 1 

44 

5- 4 

If 

65A- 4 

91 

111- 8 

It 

9-12 

145 

92-27 

If 

116- 1 ; 

60 

111-14 

It 

R2-15 

67 

91-25 1 

II 

111-25 

147 

76- 8 

fl 

Rl- 5 = 

65 

38- 1 

II 

A 

108(j)-6 


II 

It 


92- 7 
92-28 


11 

60- 5 

II 

60-37 

15 

92-27 

II 

R5-29 

21 

52-35 

II 

92- 2 

II 

92-19 

26 

101- 4 

29 

127- 8 

48 

106- 3 

49 

B5-U 

68 

44- 7 

73 

92-17 

82 

52-12 

90 

92-24 

J ) 

105-67 

91 

106-68 

121 

107-10 

132 

62-18 

II 

62-27 

134 

7- 7 

164 

116-13 

196 

38- 8 

169 

123- 2 

268 

R2-18 

269 

43- 9 

274 

52-10 

281 

105-36 

■1 

105-36 

11 

108(l)-6 

802 

6-29 

341 

52-86 

336 

Rl-21 

898 

8-34 

406 

111- 7 

421 

62-27 

427 

63-34 

462 

111-14 

465 

6- 4 

469 

111- 9 

460 

63-84 

1926 Nag. 

9 

9- 7 

It 

117- 4 

21 

9-12 

11 

52-18 

ff 

60-64 

fl 

67-20 

fl 

91- 1 

ti 

• 91-10 


79 53A- 3 
81 7- 7 

93 54-22 

95 48- 3 

64- 1 
67-20 

91- 7 
Rl-10 
106-12 

107- 8 
R5-10 

61- 6 
2- 5 
R6- 1 

105- 13 

106- 59 

105- 61 
108(j)-l 

106- 3 

108- 24 
111 - 2 
130- 4 
137- 4 

92- 24 
92-26 
Bl-19 
111 - 1 

107- 7 

100-16 
100-22 
R2-18 
63-19 

314 108(l)-6 

321 92-10 

101 - 1 
7- 7 


>1 

136 

n 

If 

147 

II 

152 

160 

168 

II 

174 

It 

tt 

184 

201 

It 

It 

206 

II 

214 

II 

II 

253 

255 

262 

ti 

280 

293 


•I 


832 

355 

357 


M 

M 

384 

389 

•I 

396 

H 

416 

449 

466 

469 

IJ 

ff 

19 

494 

tt 

n 

495 

I* 

It 

It 

496 

n 

»i 


53- 6 

5- 1 

6 - 1 
6-21 

51-11 

105- 9 
107-10 
6-16 
6-21 
61-22 
68-25 

63A- 3 
6 - 1 
5- 3 
122-5a 
180-U 
63-12 
68-16 
68-84 
109- 2 
109- 4 
Bl-16 
Rl-19 
91- 4 
91-12 
Bl- 6 


11 

83 

91 

19 

86 

138 

■t 


38- 8 

58- 7 

59- 8 
101- 4 

41-19 

83- 17 

84- 8 


216 

226 

•I 

237 


58-10 
19- 6 
19- 8 
60- 2 


332 

342 

346 


If 

848 

358 

It 

363 

365 

370 

376 

377 
388 
400 
402 

n 


65-12 
64-17 
60-26 
92- 2 
61-10 
63A- 3 
107- 3 
68-20 
63- 9 
61- 1 
105-49 
6-21 
38-12 
51-10 
63A- 3 
53A- 7 


It 108(1}-1 

153 105- 9 
.1 105-48 
I. 105-52 
182 58-33 

198 52-19 

211 53A- 3 


147 

3- 

2 

223 

Pre- 

2 

ff 

105- 

49 

95 

58- 

5 

160 

92- 

7 

ti 

60- 

5 

91 

92- 

10 

fl 

60-13 

157 

68- 

20 

It 

62- 

5 

166 

53- 

6 

M 

76- 

15 

91 

53- 

19 

230 

92- 

10 

II 

63- 

20 

' 244 

59- 

8 

fl 

as- 

34 

246 

48- 

3 

177 

s’ 

-19 

91 

92- 

17 

fl 

53A-12 

tf 

96- 

3 

ff 

64- 

-23 1 

91 

95- 

4 

180 

51- 

-22 

262 

6- 

S 

ft 

61- 

-24 

ft 

6- 

7 

200 

105- 

-49 ' 

275 

123- 

4 

205 

53- 3 

301 

68- 

33 

II 

53- 

-20 

fl 

E2- 

18 


303 66A- 4 
306 Rl- 5 
308 41-24 

n 122-17 


273 

8- 

6 

328 

108(b) 

-3 

fl 

8- 

6 

1 333 

R2- 

5 

269 

290 

54- 

7- 

17 

7 

j 1929 Nag 

• 

295 

52- 

39 

13 

105- 

7 

ft 

63- 

12 

ff 

106- 

12 

299 

52- 

39 

23 

8- 

7 

If 

Rl- 

• 6 

fl 

106- 

6 

802 

R7- 4 

15 

106- 

47 

312 

6- 

- 4 

ft 

105- 

72 

316 

62- 

-89 

11 

111- 

6 


1928 Nag. 


It 

27 

If 

44 

70 

97 


53-34 
59- 6 
105-70 
107- 6 
11 - 3 
8-11 
62- 7 


27 

91 

19 

If 

30 

60 

II 

66 

81 

n 

110 

116 

117 

123 

136 

91 

II 

169 

194 

225 

246 

fl 

99 

n 

254 


10 - 6 
19- 8 
91- 4 
91-18 
66-20 
38-12 
44- 6 
64-17 
3- 2 
6 - 6 
53-20 
59-14 
7- 7 

105- 66 

91- 7 

92- 12 
Bl-10 

106- 49 
63 A- 8 

70- 8 
1 - 6 

67- 20 
91- 8 
Bl-19 

68- 29 


pritwiplw 


Oommtitary oiiA $taU Iht of the can* 


2444 Ca. I. R. 1929 NAGPUB] 


TABLB OP OASBg 


•f 

>1 

173 

It 

178 

*1 

188 

204 

207 

220 

237 

240 

273 

300 

»* 

1931 

1 

14 

20 

25 

40 

44 

I* 

ti 

51 

60 

•I 

It 

69 

It 

89 

tt 

91 

It 

It 

tt 

It 

95 

105 

116 



101 - 1 
91- 4 

91- 24 
R2-18 
R3- 3 
R6-22 

43- 8 
84- 5 
38-11 

7- 7 
R2-23 
R4-16 

41- 8 

92- 16 
95- 1 

Nag. 

R2-23 
66- 9 
Rl- 6 
&-20 

44- 4 
60-43 
82-19 
Rl- 6 

6- 7 
3-34 

8 - 20 
114- 1 

51- 8 
126-10 
6-16 
56-12 
66 - 1 
56-14 
60-84 
84- 6 
R4-10 
3-11 
111-14 
2 - 6 
66- 9 
105-29 


1929 Nag.con 

1931 Nag.con 

264 58-31 

128 105-47 

„ 67-18 

138 52- 8 

257 7- 7 

tt 92-22 

•263 R2-18 

144 41- 8 

282 2- 6 

147 38-12 

318 53-20 

158 51-23 

332 106-39 

159 111- 8 

1930 Nag. 

161 Rl- 5 

It Bl- 6 

12 B2-18 

M Rll- 2 

17 100-16 

166 54- 4 

tt R15- 2 

.1 55- 9 

21 7- 7 

172 82- 7 

22 6-1 6 

194 41-10 

32 56-11 , 


51 63-11 

1932 Nag. 

M 53-32 

3 55- 9 

55 n2-18 

6 65- 9 

M R3- 3 

23 137- 4 

89 Rl- 6 

33 53-20 

.1 Rl-16 

39 Rll-2 

134 6-24 

51 123- 5 

136 R3- 7 

107 111- 1 

H B5-11 

tt 116- 1 

139 58-29 

ft 115- 4 

tt 59A- 3 

144 Rl- 6 

.. 68- 4 

148 55- 2 

ti 68- 8 

tt 56- 4 

tt 73- 1 

154 92- 5 

166 58-18 

tt 92- 9 


163 

165 

t) 

169 

tt 

171 

II 

II 

II 

177 


8-20 
41- 8 
41-23 

83- 17 

84- 7 

91- 37 

92- 6 
92-14 

100-29 

R2-18 


II 


II 

II 


104 

166 


II 


1933 Nag. 

0 6-16 
22 Rll- 2 
44 60-41 

91-12 

91- 21 
Rl-12 

70- 2 

92- 2 
92-22 

101 - 1 
92-27 
R2-18 
63-24 
171 67A- 1 
67A- 2 

91- 10 

92- 2 
R2-17 

R14- 2 
R6- 6 
101- 4 
101-10 
116- 1 
91-26 
Rl- 6 
65- 9 
65-14 

1934 Nag. 

1 8-11 
ft 8—19 
18 7- 7 


tt 

163 

164 
169 


tt 

tt 

ft 

2U 

II 

236 

241 

•I 

256 

333 

tt 

864 

879 


1934 Nag. con 
13 54-19 

tt 54-22 
16 55- 9 

18 68-33 

29 78- 1 

». 78- 3 

It 78- 4 
M 78- 8 
tt 78-11 
36 52- 7 

tt 52-31 
61 119-10 

78 6-16 

83 R14- 3 

84 92- 8 

tt 92- 6 

97 82-17 

It 92-15 
132 44- 6 

147 R14- 3 
149 65- 4 

It 100-22 

222 38-12 

264 R2-11 

It Rll- 2 


268 

260 

286 


6- 17 
8-20 

7- 7 


tt 


14 

36 

68 


II 


1935 Nag. 

2 3-22 

6-16 
Rl-12 
8-20 
Rl- 6 
129 R14- 3 
tt R14- 6 
,t R 14-14 
R15- 2 
6-13 
6-16 
58-18 
0-13 
208 108(e)-6 
226 67A- 1 
It 67 A- 2 
249 68-14 

1936 Nag. 

4 56- 2 

92- 1 
92-22 
44- 7 
R6- 3 


133 

135 

tt 

179 


32 


II 


84 


It 

II 


tt 


tt 


t. RIO- 3 
37 8-24 

126 52-19 

62-86 
66-10 
58- 4 
78- 1 
100-13 
83-17 
Rl-19 
5- 4 
63- 5 
58- 6 
58-14 
8-20 
3-19 
111 - 8 
174 53A- 8 
It 63A-13 
107- 1 
» 107- 7 


II 

128 

tt 

166 

It 

H 

91 

168 

171 

19 


1936 

174 

II 

184 

207 

II 

H 

II 

II 

II 

II 

209 

ti 

tt 

tt 

It 

214 

tt 

217 

It 

264 

268 

It 

282 

It 

tt 

293 

296 


Nag.con 
107- 9 
107-11 
R4-19 
53-2a 
53- 6 
53- 8 
53- 9 

91- 8 

92- 13 
92-17 
91- 2 
91- 9 
91-26 

91- 37 
Rl- 6 

41- 8 
41-21 
3- 2 
132- 2 
53A- 5 

63- 8 
53- 9 

63A- 3 
63A- 5 
63A- 9 
76- 5 

107- 7 

1937 Nag. 

1 58-20 

64- 6 
123- 6 

53-20 
67- 2 
67- 4 

108- 24 
61- 9 
61- 6 

74 63A- 5 
» 63A-18 
tt 53A-17 
107-14 
67A- 4 
11 - 2 
3- 2 
Rl-12 
106-40 
110 - 1 
48- 8 

. 8-18 
8-16 
60-26 

92- 7 
B6-18 

8-19 
91- 5 


tt 


II 


9 

36 

II 

It 

54 

11 


II 

99 

106 

116 

121 

139 

II 

143 

179 

II 

196 

19 

II 

205 


It 


1937 Nag.con I 

1939 Nag.con 

372 

92-18 

137 

60-4A 

It 

92-20 

tt 

67-27 

II 

92-22 

; 166 

105-67 

376 

Rl- 5 

197 

8-20 

400 

52-12 

209 

55-20 

II 

62-31 

210 

56-12 

H 

53-20 

215 

92-23 

II 

91-10 

217 

92-lS 

II 

91-25 

266 

59A- 3 

402 

63A- 9 

II 

68- 4 

It 

92- 3 

II 

68- 8- 

II 

92-13 

297 

68-81 

1938 Nag. 

1940 

Nag. 


80 

64 

79 

60 

93 

112 

II 

129 

142 

tt 

tt 

186 

237 

249 

It 

tt 

ti 

253 

It 

257 

298 

377 

It 

tt 

•I 

tt 

tt 

ti 

tt 


62- 36 
Rll- 2 

67- 20 

68 - 6 
8-20 

67- 18 
R4- 9 
100-28 

l-3a 
41-21 
123- 2 
8-20 
R6-15 
53- 3 

53- 5 

68- 15 

63- 20 
7- 7 

54- 6 
66- 9 

Pte- 1 
3- 2 
3- 8 
3- 4 
3- 9 
63A- 5 
53A-15 
106-14 
111-10 
439 108(oK 
» 108(a)-3 
.1 108(o)-8 
441 66- 2 

459 65-10 

It 72- 9 
606 51-22 

tt 105-32 

It 106- 6 

tt 116- 4 
tt 116-13 
646 68-29 

1939 Nag. 


II 

91- 0 

1 

89- 2 

225 

65-10 

85 

54-28 

II 

66-11 

66 

40- 8 

• 1 

72- 9 

97 

6-16 

246 

65-14 

118 

100- 5 

263 

60-44 

M 

100-13 

II 

67-27 

II 

100-16 

281 

8-20 

128 

58-89 

289 

8- 4 

*11 

62-40 

II 

117- 3 

189 

8-88 

ti 

117- 4 

II 

8-41 

821 

105-31 

II 

lOO- 1 

11 

105-72 

It 

100-15 

II 

106-12 

It 

100-17 

II 

108(o)-6 

II 

100-22 

830 

7- 7 

II 

100-95 

II 

92-17 

136 

60-41 


II 

8 

It 

It 

tt 

84 

140 

143 

It 

149 

tt 

156 

H 

tt 

tt 

It 

it 

163 

ti 

tt 

It 

tt 

176 

ti 

186 

241 

285 

tt 

306 

890 

tt 


3-84 
41- 3 
62-13 
62-14 
100-17 
100-25 
58-38 

106- 32 

105- 9 

107- 10 
67-29 
78- 1 
58-40 
67-18 
92- 6 

100-12 
100-21 
B4- 9 
Pte- 2 

3-48 
39- 2 
100 - 1 
100-22 
100-28 

5- 4 
68A- 6 

62-10 
41-21 
65-10 
72- 9 

6- 35 
53A- 6 
63A-14 


1941 Nagc 


1 

3 

tt 

6 

tt 

tt 

12 

72 

tt 

102 

tt 

tt 

183 

tt 

162 

245 

311 


8-20 
67A- 1 
67A- 8 
9- 5 
64-19 

Rl-10 

7- 7 
BI-16 
BI-19 

8 - 20 
100- 5 
100-13 
Rl- 5 

BI-22 

8-20- 

100-29 

8-20 


1942 Nag. 


88 

101- 1 

•1 

Bl- 0 

89 

91-21 

68B15-I0a 

69 

51-22: 


Any ctu« in Ifce "ToWa of Oaae»** will show whtre to got tho ontiro easo law on the point 


wAtiT.w nw nASRS 
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1942Nag.con. 

69 51-24 

60 R 1- 6 
88 58-31 

•> 67-14 

103 108(a)-2 
111 82- 2 
9J- 1 
92- 8 
92-24 
M 95- 1 
113 63A-18 
115 8-20 

58-33 
58-44 
119 105-64 
1P43 Nag. 


1944Nag.oon. 
185 180-23 


J9 

'll 


ii 


II 


tl 


4 
81 
92 
101 
113 
>1 
• 1 

129 

••2 

ft 

It 

Pt 

ft 

II 

178 

It 

It 

266 

271 

332 

PI 


4$ 

41 

'll 

It 

IP 

IP 

67 

94 

tl 

98 

ft 

133 

PI 

H 

ft 

It 

141 


M 

168 


187 


II 

225 


Pt 


It 

229 


It 


ft 

It 


260 

289 


40- 8 
8-20 
«>-ll 

52- 34 

41- 21 
41-22 

53- 5 
53- 9 
53-2a 
53- 6 
53- 6 
53- 8 
63- 9 
53-16 
53-20 
53-22 
B4-12 
B6- 4 
R6-12 

6-17 
60-26 
6-16 
130- 4 
1944 Nag. 

1 100-22 
.i 100-28 

20 41-10 

26 66- 6 
>» 66-12 
R4-10 
MR15-l0i 
33 122-Sa 
44 53- 5 

53- 6 
53-13 
53-20 
53-22 
63-29 
63-30 
Bl-19 
8-20 
117- 2 
132- 2 
182- 7 
63- 6 
53- 6 
63-lOa 
63-18 
63-24 
105- 7 
h1O80)- 6 
116- I 
101- 3 

N 101-10 

181 B3- 7 
185 186 - 2 a 
130- 3 


It 


II 


298 

1945 

53 

69 

86 


IP 


II 


10 - 6 
14-10 
60-42 
128- 4 
128- 6 
114- 1 

114- 5 

115- 7 
117- 2 
105-47 

58-29 
58-31 
68 - 2 
R6-10 
Nag. 

Rl- 6 
117- 4 
41-16 
62-31 
54-23 
107- 6 
106-37 
112 - 2 
3-13 
101 - 1 
R4-16 
R5- 5 
R5-19 
R6- 0 
R6-10 
R6-21 

1946 Nag. 

226 69A- 3 
264 58-33 

367 62-21 

419 116- 1 
116- 4 

1947 Nag. 

43 92- 3 

M 92- 6 
» 100-17 
48 108(o)-l 
.1 108(cj-3 
„ 108(o)-8 
„ 117- 2 
188 53A-9a 


102 

255 

PI 

277 

289 


IP 

II 

It 

M 

tl 

Pt 


PI 

63A-11 

If 

63A-12 

tl 

111-10 

210 

6-20 

It 

60-44 

91 

65 A- 7 

IP 

91- 4 

If 

91-12 

264 

64-23 

1948 Nag. 

44 

67-38 

56 

Bl- 4 

tl 

Rl-18 

tl 

Bl-19 

tl 

R2-18 

If 

Bd- 6 


II 

97 


tl 


99 

tl 


It 


II 


II 


II 


II 


II 


67 53 A- 3 
53A- 9 
52-18 
62-27 
62-40 
Bl- 6 
Bl-19 
8-81 


122 

123 

PI 

155 

256 

279 

283 

286 

316 


fi 


II 

II 


Pt 


It 


H 


324 

328 

367 

369 

*i 

362 

404 


41- 1 
41-13 
41-21 
41-23 
53- 6 
53-20 
53-22 
43- 7 
Rl- 6 
R6- 6 
3-14 
96- 4 
60-14 
52- 9 

40- 15 
52-35 
60- 4 
60-23 
60-44 
92- 6 
92- 7 

101 - 6 
1-12 
123- 5 

41- 21 
91- 4 
Rl- 5 

65- 9 
117- 4 


1949 

12 

61 

114 

PI 

149 

It 

It 

155 

It 

f| 

IP 

186 

208 

218 

243 

266 

282 

II 

•I 

•• 

296 

319 

n 

II 

336 

it 

346 

354 

M 


Nag. 

60-32 

67- 4a 
52-14 
52-31 
3-lla 

3-19 

59- 8 

60- 44 
81- 2 
82-4a 
82-10 

137- 5 

65- 4 
112- 5 

68- 33 
106-18 
105-37 

105- 40 

106- 32 
116-13 

60-41 
68- 4 

66 - 8 
68-16 

108(j)-6 
118- 6 
60-43 
68-29 
60-22 


A. I. R. 
OUDH 
1914 Oudh 


93 

If 

It 

107 

H 

137 


60-28 
61- 6 
62-12 
89-16 
103- 2 
58-17 
Rll- 2 


60-10 
84- 5 
60- 5 
62- 5 
123- 4 
Rl- 6 
R2-18 
R3- 3 
R5-13 

212 108(h)-2 

213 11- 2 
M 11-lOa 

220 105-32 
„ I08(h)-1 


140 

II 

160 

It 

167 

184 

209 

It 

•I 


234 

*> 

245 

255 


M 


>1 


272 


•I 


289 


11 


304 

330 

333 

335 

848 

349 


ft 


II 


II 


352 

360 

I) 

366 

It 

369 

Pt 

376 

It 

379 

PI 

PI 

392 

II 

426 

11 

it 


t» 

607 


95- 1 
95- 7 
R6- 3 
8-20 
18- 4 
122-5a 
105-14 
105-59 

104- I 
Rll- 2 

60-28 
76-19 
R6- 3 
68-33 
126-10 
100- 7 
100-13 
100-16 
100-22 
62-21 

5i-H 

105- 42 
8-20 

58-33 
3-31 
6-38 
62- 2 
62-12 
60- 5 
60-28 
60-32 
53- 6 
53-20 
48-11 
44- 7 
65- 4 
73- 1 
8-20 


1915 Oudh 


1 

16 

If 

fl 

29 

31 

»i 


tl 


•• 

75 


52-31 
68-17 
58-40 
98- 1 
eo-15 

68- 17 
67- 5 

.1 Rll- 2 
65 6-24 

7- 7 

69- 8 

8- 3 
.1 123- 4 

109 60-29 

122 B6-21 
48- 9 
66 - 2 
149 64-19 
H 118- 3 


124 

147 


tl 


19150udbcon 
149 118- 7 
151 60-32 

165 7- 8 

157 62-14 

160 63- 9 

165 65A- 4 
I, 105-19 
.. 107- 7 
177 9- 1 

72- 3 
91-16 
58-22 
3- 3 
52-40 
.1 65A- 1 
»> 65 A- 7 
60-44 
67-20 
91-5 

218 111-18 
226 R7-13 
« R8- 7 

1916 Oudh 


19170udhcon 


II 

190 

195 

200 


211 


tl 


tl 


59 

61- 2 

74 

Rl-19 

79 

E6- 3 

110 

60-10 

129 

100- 5 

M 

100-32 

138 

R8- 7 

143 

65-12 


65-14 

151 

Rl-19 

169 

92-10 

176 

100-32 

184 

58- 6 

185 

3-16 

PI 

69- 8 

It 

08-13 

197 

68-18 

199 

Rll- 2 

211 

3- 3 

219 

136- 3 

228 

67-22 

232 

62-18 

264 

105-68 

279 

83-17 

«i 

83-20 

PP 

84- 7 

tl 

84-16 

288 

56-12 

290 

100-22 

292 

83-15 

It 

84-10 

313 

Rll- 2 

319 

41-23 

329 

8- 20 

PI 

61- 5 

IP 

100- 5 

If 

100- 6 

332 

68- 6 

339 

8-20 

1917 Oudh 

1 

52-37 

>» 

78- 1 

16 

76- 8 

31 

8-18 

42 

76- 6 

50 

43- 7 

II 

43- 8 


60 

64 

106 

lU 

123 

124 
128 
141 


II 


159 

161 

177 

186 

It 

190 

193 

200 

It 

203 

210 

II 

212 

230 

It 

It 

283 

ft 

IP 

237 

241 

257 

it 

292 

320 

345 

388 

n 

415 

ti 

II 


95- 1 
122-17 
60-32 
62-81 
60-40 
60-60 
55-14 
76- 7 
B7- 4 
Rl- 5 
48- 9 

67- 5 
60-10 
76- 8 
76- 7 
62-27 
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121 

7- 7 

139 

91- 4 

If 

91- 6 

142 

55- 8 

II 

56-19 

156 

7- 7 

183 

B14- 2 

II 

R14- 7 

198 

8- 6 

209 

8-20 

» 

105-60 


193SOudhcon 

213 

8-20 

It 

58-17 

It 

59A- 3 

It 

61- 3 

It 

61- 6 

It 

Bil- 2 

217 

54- U 

It 

105-42 

245 

82-13 

It 

82-17 

t, 

92-16 

M 

92-23 

It 

95- 1 

257 

3-31 

260 

R6- 3 

ft 

R6-10 

263 

Bll- 2 

309 

100- 6 

II 

100-13 

813 

R5-14 

373 

38-11 

399 

92- 5 

tt 

92-22 

411 

67-19 

It 

101-10 

432 

128- 5 

tl 

128- 6 

437 

41-10 

tf 

41-23 

445 

101- 9 

452 

B4-12 

•I 

BIO- 5 

462 

62-12 

II 

62-39 

601 

4- 4 


1936 

Oudh 

47 

59 i- 2 

tt 

59a- 3 

tl 

92- 9 

ft 

92-15 

tt 

95- 7 

tl 

127- 6 

50 

R6- 3 

52 

100- 5 

II 

100-17 

II 

100-26 

61 

R6- 3 

» 

B6-8a 

76 

6-13 

61 

R6- 3 

87 

41-10 

11 

41-23 

102 

33 A- 3 

II 

63 A- 6 

II 

106- 6 

•1 

106-18 

II 

106-25 

105 

130-19 

121 

6- 1 

M 

8- 4 

130 

60- 6 

141 

55- 9 

143 

E6- 3 

152 

B6-14 

169 

82- 2 

173 

B6- 5 

174 

68- 6 

183 

E4- 6 

196 

58- 4 

It 

100-13 

It 

100-16 

ft 

100-16 


19360udbe(m 


202 

61- 8 

242 

67-27 

•1 

R9- 3 

259 

B6- 8 

269 

68- 6 

M 

68- 7 

270 

8-20 

It 

59- 8 

275 

130-17 

IS 

136- 2 

380 

7- T 

It 

92- 1 

tt 

92-17 

306 

53A- 6 

11 

106-41 

tt 

110- 1 

313 

43- 7 

ft 

55-16 

ft 

68- 8 

316 10e(o)-8 

410 

54- 5 

1937 

Oudh 

1 

3-34 

15 

6- 6 

20 

68- 8 

tl 

68-17 

If 

68-18 

tl 

R6- 4 

20 

B6-10 

31 

100-11 

tt 

100-21 

It 

100-^4 

83 

67-20 

tl 

Bl-19 

36 

58- 4 

tl 

100-13 

tt 

100-22 

76 

51- 1 

87 

7- 7 

tt 

68- 2 

99 

5- 4 

127 

43- 7 

• tt 

52-11 

138 

46- 2 

If 

58-18 

146 

68-36 

It 

65 A- 1 

It 

65A- 2 

tt 

91-12 

tl 

105-67 

151 

107-10 

tl 

117- 3 

159 

52-31 

tl 

65-18 

165 

106- 2 

178 

4L-23 

189 

6- 4 

217 

100- 1 

tl 

100- 6 

H 

100-13 

It 

100-22 

tt 

100-24 

II 

100-28 

226 

51-22 

263 

R6- 3 

H 

B6-10 

263 

51-22 

384 

82-19 

395 

8-20 

301 

8-28 

It 

3-29 

tt 

8-32 


19370udbcon 

301 

3-34 

n 

66- 6 

II 

100-22 

821 

61- 2 

II 

61- 6 

847 

5- 4 

349 

63-16 

II 

63-34 

365 

B5-10 

405 

187- 4 

406 

60-61 

410 

4- 4 

11 

7- 7 

II 

68-13 

420 

6-18 

•1 

100- 5 

II 

100-17 

II 

100-22 

433 

5- 4 

446 

51- 8 

11 

51- 9 

453 

B4-16 

II 

B5-20 

473 

11-lOa 

478 

67-20 

II 

101-10 

II 

Bl-19 

490 

8-20 

492 

64-11 

493 

54- 5 

II 

69- 6 

II 

91- 8 

II 

92-13 

517 

58-29 

M 

68- 2 

It 

68- 8 

II 

68-13 

II 

127- 4 

II 

127- 5 

521 

7- 3 

1938 

Oudh 

10 

91-26 

II 

Bl- 6 

II 

Bl-10 

16 

60-50 

17 

11- 9 

II 

64-11 

22 

92-23 

26 

122- 7 

83 

53-24 

44 

63-20 

51 

19- 2 

67 

66-33 

64 

41-23 

65 

6- 4 

II 

58- 6 

It 

63- 6 

69 

14-14 

84 

6- 8 

It 

100-24 

It 

100-82 

90 

101- 3 

94 

6- 4 

97 

6- 4 

II 

123- 6 

127 

92- 6 

II 

92-16 

140 

8-20 

166 

BlO-3 

165 

63- 6 

190 

6- 4 

210 

69 A- 3 


19380udb con 


210 

68- 4 

230 

53- 6 

It 

63-34 

1939 

Oudh 

56 

2- 6 

II 

64- 3 

85 

53 A- 6 

96 

69- 7 

122 

3-21 

II 

6-20 

126 

B14-6 

•1 

B14-11 

131 

Pre- 1 

145 

35-28 

161 

62-27 

II 

128- 3 

II 

Rl- 7 

178 

62-12 

196 

6-16 

213 

3-19 

230 

53-20 

II 

63-22 

257 

8-20 

•1 

111-10 

11 

111-14 

M 

112- 2 

1940 

Oudh 

1 

53 A- 9 

II 

63A-10 

II 

68A-13 

90 

B4-15 

II 

B6- 8 

II 

R6-17 

92 

111-16 

97 

€0-44 

II 

92- 6 

II 

&2-16 

118 

8-20 

138 

Pre- 1 

184 

19-lOa 

200 

63-11 

II 

53-24 

230 

Rl-ll 

23S 

67A- 2 

II 

67A- 6 

II 

Bl- 4 

II 

Bl-19 

266 

61- 8 

tl 

61-12 

401 

106- 3 

If 

106- 6 

tl 

116-13 

409 

63A- 9 

•1 

63A-13 

415 

8-20 

425 

107-10 

435 

Rl- 3 

437 

Bl- 8 

II 

Bl- 6 

1941 Oudh 

12 

8-20 

It 

64-11 

It 

lOS-42 

il 

3-20 

tt 

53A- 6 

It 

68A-10 

84 

76- 6 

II 

76-12 

If 

76-16 

9S 

63- 6 

128 

48- 7 


19410udheon 

128 

48-11 

178 

53- 6 

91 

53-84 

185 

6- 4 

193 

8-20 

19 

10-13 

II 

106-67 

203 

82-20 

205 

63- 6 

II 

53- 6 

19 

63-34 

M 

128- 4 

226 

92-16 

It 

92-17 

11 

92-22 

805 

3-29 

It 

100-11 

It 

100-21 

II 

100-24 

869 

8-20 

860 

76-19 

II 

77- 3 

895 

6-15 

467 

58- 6 

II 

53- 6 

II 

53-14 

ft 

63-18 

II 

53-20 

II 

63-24 

479 

8-20 

II 

58-81 

II 

58-33 

It 

■ 58-85 

498 

68-17 

If 

72- 6 

91 

76-19 

II 

B3-12 

tt 

R7- 4 

606 

111-16 

607 

8-20 

582 

58-33 

1942 Oudh 

93 

105-19 

19 

107- 7 

It 

107- 8 

19 

116-18 

161 

64-11 

tl 

105-42 

172 

48- 8 

It 

53-85 

It 

68-40 

H 

68-41 

It 

68- 6 

tl 

' 68-12 

189 

76-12 

91 

77- 1 

197 

Bl- 2 

II 

Bl-19 

It 

Bl-19 

201 

69- 8 

II 

59-13 

208 

76-12 

If 

77- 1 

381 

61- 9 

ft 

63A-13 

It 

53A-16 

tt 

107- 7 

It 

107-10 

tt 

108(fh2 

260 

91- 6 

H 

92- 1 

H 

92-99 


In the fooitiotee to the Commentary \ indicates a case which is most apyropriaU for the proposition 
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19420udhoon | 

1944Oudh0on I 

1916 

Pat.con 

806 

61-22 

106 

R2- 6 

8 

8-20 

. 813 

41-23 

11 

R3- 7 

10 

6-18 

326 

111- 6 

II 

E4-15 

91 

6-19 

327 

46- 4 

111 

El- 1 

11 

68- 4 

368 

B5-14 

II 

E2- 6 

99 

68-30 

■ 374 

10-13 

II 

E3- 7 

99 

65A- 1 

tl 

105-79 

II 

B4-15 

99 

66- 7 

II 

111-12 

114 

92-15 

61 

R14- 4 

• 391 

E9- 1 

•I 

95- 1 

64 

67-19 

•403 

107- 7 

208 

68-14 

91 

Rl-19 

II 

107- 9 

1) 

72- 3 

II 

E5-13 

410 

6-13 

212 

53A- 4 

69 

8-10 

424 

2- 6 

•1 

53A- 9 

96 

72- 3 

II 

64- 3 

II 

63A-10 

II 

76- 9 

>4i9 

82-13 

II 

53A-13 

104 

111-14 

II 

82-16 

238 

76-12 

113 

57- 2 

H 

82-17 

•I 

77- 1 

91 

67 A- 1 

II 

92-s 1 

305 

68-33 

♦9 

67A- S 

II 

92- 5 

314 

53- 5 

11 

Rl-10 

M 

92-15 

1945 

Oudh 

141 

8- 6 

99 

91 

fl 

460 

19 

92-21 
95- 1 
95-10 

108(o)-4 
117- 2 

65 

87 

113 

120 

R6- 4 
El- 6 
60-32 
53A-16 

161 

91 

tl 

II 

178 

10- 6 
10-13 
10-17 
105-67 
8- 9 

■465 

92- 9 

1946 

' Oudh 

194 

. 2- 5 

499 

76-12 

83 

77- 1 

>1 

108(j)-l 

II 

77- 1 

99 

52-13 

210 

3-11 


1943 Oudh 

76- 12 

77- 1 
50- 2 

111-11 
64-11 
Bl- 6 
Kl-19 

6- 4 
6- 4 
6 - 7 
43- 7 
El- 3 
El- 4 
El-19 
10 1-1 
101 - 2 
100-10 
100-13 
62-14 
100-11 

100- 13 
100-28 
116- 6 
116-10 
116-13 

41- 1 
41-10 
41-23 
.65a- 4 
92-23 

101 - 1 
lOl-lO 

76- 8 

77- 1 
B7- 3 


38 

U 

105 

9i 

>126 

164 

»> 

196 

«> 

*1 

218 

II 

II 

.264 

II 

338 

II 

^64 

II 

M 

It 

392 

*1 

11 

398 

It 


II 


II 


101 

II 

106 

II 

129 

11 

144 

213 

256 


62-19 
100 - 6 
72- 3 
76-10 
3- 8 
76-10 

105- 42 
107-10 

106- 6 
41- 3 

5- 3 


1947 Oudh 


II 

407 

II 
M 
1* 

■438 

ti 
II 

1944 Oudh 


71 

77 

122 


11 - 2 
R6-10 
60-41 
67-28 
82-19 
100-17 
136 E 14-12 


99 


99 

9f 


1948 

7 

64 

127 

147 

238 

247 

263 

349 


Oudh 

105-42 
105-48 
113- 3 
100-22 
R8- 1 
41- 6 
76-12 
6-37 


A. I. R. 
ORISSA 
1949 Orissa 
14 64-14 

n 66-16 


1917 

268 


99 


99 


35 

40- 1 

A. I. R. 

91 

40-14 

PATNA 

65 

9% 

8- 3 
6- 4 

1916 Pat. 

ft 

8- 6 

1 B4-13 

•t 

8-20 

n B5-26 

•t 

14- 6 

« Btr^l 


II 3“18 
212 64-23 

222 55- 7 

226 40- 1 

.1 54-23 

249 82-18 

262 39- 1 

.1 100-30 

II R14- 2 
II R14- 3 
I. E14- 6 
259 44- 5 

279 53-30 

310 El-12 

.1 B 1-19 
325 59-11 

337 8- 4 

850 82-12 

,1 B6- 3 

364 54- 4 

376 91- 8 

•I 91-21 
401 Rl-19 

409 112- 4 

411 El- 6 
417 111-12 

1917 Pat. 

14 68-85 

.. 68-36 

18 54-12 

34 108(1>-U 
46 105-47 

.1 106- 2 
11 107- 4 

6210801-14 
80 64-2 1 

82 60-14 

104 E 1-12 
117 64- 5 

300 68- 2 

204 39- 1 

II 39- 6 
214 Bl-19 
234 51-22 


•I 

825 

330 

345 

352 

375 

417 

•I 

•I 

447 

448 

99 

99 

451 

469 

99 

471 

477 

II 

478 
489 

II 

610 

614 

■I 

II 

526 

538 

549 

II 

II 

651 

555 

577 

582 

•I 

II 

665 

690 

II 

608 

627 

674 


Pat.con 
Pre- 2 
58- 9 
58-39 

70- 1 

71- 3 
E6-20 

105- 7 
El-12 
Rl-12 

9?- 2 
92-19 
101 - 1 
123- 4 
53- 1 
63- 6 

53- 16 
68- 7 

106- 23 
106-24 
113- 3 

103(d)-3 

8-10 

lOS(o)-6 

3- 39 
R14- 4 
E 14-15 
Ell- 2 

4- 4 

54- 14 
68-18 
68 - 6 

6- 4 
108;c)-l 
l08(o)-2 
10a(o)-8 
123- 2 
E6-10 
E5-14 
R2- 9 
R5-20 
Ell-2 
54-23 
R14-4 
B 14-15 
R14-7 
8 - 6 
Rl-12 


1918 Pat.con 


1918 Pat. 

41 R5-4 

79 41-23 

154 Bl-19 

174 111-14 

II 111-16 

176 44- 4 

230 38-12 

240 R 1- 5 
262 B6- 8 

291 123- 4 
299 62-36 

II 92-19 
316 E6- 3 

68 - 6 
60- 4 

95- 1 

96- 2 
85.510B()H4 
366 3-lla 

M 126-10 

» Bl- 6 
880 B14-3 

366 66-30 

898 Pfe- 1 


316 

322 

91 

99 


421 

76- 4 

469 

10- 1 

11 

88-12 

522 

82-23 

•1 

E5-19 

634 

43- 7 

548 

38-11 

626 

7- 8 

•1 

105-22 

633 

63-34 

637 

54-17 

651 

101- 1 

668 

92-23 

1919 Pat. 

13 

111- 9 

47 

R 14-12 

53 

101- 1 

63 

43- 2 

108 

106-39 

125 

5- 4 

129 

67A- 1 

II 

67A-5 

146 

52-13 

181 

63- 6 

11 

53-34 

195 

3-11 

224 

7- 7 

227 

68- 6 

236 

63— 6 

252 

8-20 

254 

106- 3 

II 

106-13 

II 

116-12 

1) 

117- 2 

281 

E4-10 

•1 

E6-17 

313 

53- 9 

325 

E 1-16 

345 

63- 6 

365 

R4- 5 

II 

K6- 3 

390 

111- 7 

392 

76- 6 

399 

60^44 

409 

43- 9 

411 

3-18 

II 

69- 8 

414 

54-15 

420 

E2- 3 

430 

B5-29 

469 

54-14 

482 

6- 6 

497 

R2-18 

>9 

E2-19 

It 

E3- 7 

533 

82- 9 

II 

82-24 

539 

53- 9 

661 

7- 8 

H 

58-26 

M 

105-22 

672 

69- 6 

674 

60-22 

588 

55-15 

1920 Pat. 

3 

41- 1 

II 

41- 8 

19 

41-21 

11 

41-22 

91 

41-23 

21 

60-48 

u 

91-80 


1920 Patu;o» 


66 

60-48 

M 

76- 8 

67 

60-41 

M 

61- 3 

19 

91-20 

106 

E9- 3 

109 

51-25 

144 

60-28 

II 

60-38 

170 

58-17 

19 

60-44 

251 

79- 2 

II 

79- 6 

>1 

79- 7 

ij 

92- 2 

M 

92-19 

II 

101- 1 

1} 

Rl-12 

258 108(o)-2 

iil08(])-14 

275 

45- 6 

330 108<d)-2 

383 

3-32 

•1 

40- 1 

11 

40-25 

» 

108{i)-5 

425 

105-69 

433 

43-11 

454 

7- 7 

462 

R6-23 

461 

60-11 

19 

60-15 

485 

76- 6 

521 

72- 8 

II 

100-25 

II 

100-29 

II 

E14-3 

538 

6-18 

542 

8-10 

611108(J)-14 

630 

91- 7 

|> 

El- 6 

II 

Rl-10 

636 

E14-3 

644 

8-20 

647 

53A-3 

678 

92-23 

723 

E 14-12 

727 

65- 2 

731 

R4-15 

II 

E5-14 

772 

3-lla 

774 

54-14 

787 

60-28 

803 

108-20 

99 

107- 7 

1921 Pat. 

27 

60-14 

43 

68-12 

91 

105-67 

49 

R6- 3 

19 

E6-10 

63 

63- '6 

II 

63-24 

59 

68- 5 

76 

1080)-4 

99 

38-11 

150 

52-29 

II 

67-20 

19 

Bl-19 

163 

66- 7 

183 

70- 4 
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1921 

260 

301 

307 

|» 

320 

326 

334 

99 

•9 

341 

tt 

351 

352 
357 
372 
377 
370 
395 
397 

403 

#1 

463 

«} 

482 

491 


Pat.con 

a- 4 
108(11-2 
106-15 

106- 19 

107- 4 
R4-16 
R5-20 
53A- 3 
106-19 
106-20 
106-32 
106-39 
111-23 
106-32 
111 - 8 

1081i)-7 
Rll- 2 
R6- 7 
73-10 
Rl-12 
S-10 
53-20 
38-12 
58-25 
98- 6 
Rll- 2 
116- 1 
116-13 
3- 3 
R6-22 


1922 Pat. 


4 

0 

82 


»l 


36 

rt 

H 

49 

70 

19 

75 

92 

9J 

122 

99 

H 

»l 

99 

154 

161 

165 

167 

99 

ft} 

91 

178 

161 

»> 

243 

•I 

252 

258 

299 

ft 

339 

347 

362 

360 

304 


105- 62 
8-19 

38- 6 
38- 8 
3- 2 

58- 11 
68-12 

3-11 

59- 8 
Rl- 6 

108(g)-4 
92- 7 
92-19 
R6-1S 
3-20 
28- 1 
38- 8 
38- 9 
56-25 
68 - 2 

106- 47 
7- 7 

68-35 

68-40 

67- 18 
84-17 

7- 7 
92-19 
101 - 1 
R6-13 

7- 7 
38-12 
Rl-12 
105-60 

48- 7 

68- 18 
60- 3 
43-11 

8 - 20 
Rll- S 

52- 1 


922 

Pat.con 

1933 

Pat con 

394 

62-15 

375 

R4-15 

402 

3-19 

91 

B6- 5 

411 

8- 4 

481 

123- 4 

429 

105- 7 

490 

60-44 

91 

105-20 

19 

82-18 

fl 

105-21 

' 492 

53A- 3 

450 

30- 8 

664 

63- 5 

91 

11 

38-12 

Bl-19 

, 581 

101- 1 

9) 

B6- 3 

1924 Pat. 

499 

92- 3 

20 

R14- 2 

II 

92-17 

tj 

R 14-11 

614 

3-n 

41 

83-20 

91 

6-20 

tt 

83-23 

91 

123- 1 

77 

67 A- 1 

9) 

123- 8 

81 

54-23 

99 

126-14 

88 

105-47 

628 

2- 5 

91 

68-29 

91 

111-13 

ft 

68- 6 

529 

68- 4 

118 

130-17 

99 

58-30 

147 108(o>-4 

91 

100-13 

174 

82- 2 

91 

R6-18 

ft 

82-12 

542 

52-31 

185 

8- 1 

91 

52-32 

91 

5- 4 

572 

53- 6 

91 

9- 5 

619 

8-20 

99 

54- 1 

ftt 

54-14 

200 

8-20 

651 

Rl-19 

226 

8-20 


1923 Pat. 


33 

44 

91 

72 

95 

111 

99 

122 

ft 

130 

ft 

143 

ft 

153 

163 

165 

«i 

H 

197 

199 

ft 

M 

201 

M 

ft 

203 

205 

M 

236 

242 

268 

»i 

290 

tt 

295 

305 

340 

n 

356 

tt 


6-38 

66-10 

82-12 

100-31 

8-10 

51-22 

105-48 

58-25 

58-86 

105- 37 
111- 5 

38-11 

38-12 

6-38 

44- 5 
3-22 
123- 1 
123-13 
180-12 
38- 8 
82-12 
92-19 
Bl- 5 
111-14 
116- 1 
116-12 
65— 4 
55-11 
55-13 

106- 89 
67-28 
82-12 
88- 5 
38- 8 

Bl-10 

Bi-12 

108(o)-4 
67-30 
106-24 
116-12 
8 - 8 
8-16 


331 

234 

235 
262 
263 
298 
302 
324 


100-28 
Bl- 6 
72-10 
B6- 3 
R5- 6 
8- 4 
58-17 
2 - 6 


ft 108(i)-l 

356 7- 7 

359 3-34 

ft 48- 1 

372 72- 5 
392 54-12 

433 53 A- 3 
ft 54-23 
36- 2 
67-20 
91- 7 
R 1-19 
Bl- 8 
56-10 
81- 7 
81- 8 
81-13 
B4-10 
67-20 
91- 7 
91-41 
Bl-19 
60-26 
60-43 
3-22 
3-24 
6-16 
6-18 
8-14 
180- 2 
105-35 
105-88 
105-47 
105-63 
116- 1 
105-84 


461 

452 

•t . 

ft 

468 

469 

tt 

ft 

M 

ft 

484 

ft 

ft 

»• 

530 

ft 

651 

91 

ft! 

91 

99 

99 

660 

M 

99 

99 


1924 

672 

tt 

ti 

tt 

580 

tt 

tt 

586 

611 

613 

641 

It 

tt 

655 

657 

tt 

679 

700 

721 

736 

802 

ft 

822 

tt 


Pat.con 

105-37 

105-47 

105-80 

116- 13 
60-12 
SB-36 

105-67 
73- 1 

7- 7 
Rl- 6 

107- 7 

117- 4 
123-10 

108- 4 
123- 1 
123- 6 
•39- 5 
B4-10 

8- 5 
3-31 
6 - 8 

66-12 
R4-10 
65- 1 
55- 8 



1925 Pat. 

17 108{q)-l 

tt 116-18 

31 60-44 

57 60-44 

t. 91-13 
tt 105-42 
.1 Rl-19 
59 61- 2 

ft R 1-19 
tt R2- 6 
68 108(j)-l 
118 58-38 

tt 105-67 
123- 8 
76- 6 
92- 3 
6-26a 
105-38 
105-47 
105-80 

107- 7 
108(j)-l 

116- 4 
116-13 
105-47 
111-0 
105^31 

105- 33 

106- 2 

108- 6 

106- 15 

107- 6 
111-24 

68-13 
68-35 
100- 9 
3-23 
8-13 
136- 3 
136- 4 
58-36 
105-67 
63- 6 
6-26a 
105-eOa 
116-1 


151 

198 

301 

210 

216 

99 

99 

99 

91 

91 

99 

226 

99 

S56 

91 

99 

99 

99 

H 

99 

S88 

99 

99 

310 

99 

ft 

99 

319 

99 

336 

346 

867 


1925 

357 

91 

421 

91 

433 

466 

462 

91 

470 

481 

409 

617 

630 

605 

6^5 

782 


Pat con 
1J8- 4 

116- 13 

117- 2 
117- 3 
R6-16 

Rll- 2 
52-13 
52-31 
43- 7 
56- 1 
66-13 
105-38 
105-70 
111- 7 
92- 2 
2-10 
54-23 


1926 Pat. 

23 92- 7 

.1 92-23 

31 R14- 3 
77 58-86 

tt 105-67 
80 105-42 

tt 105-60 
89. 54-23 

94 46-12 

tt 52-34 


ftl 

60-41 

91 

67-19 

91 

81-13 

103 

6-10 

ti 108(o)-6 

135 

3- 3 

99 

123- 5 

130 

107- 8 

184 

63A-3 

207 

Rl-12 

tl 

Bl-22 

241 

105-80a 

99 

116- 4 

257 

6-20 

337 

Bl-19 

404 

100-31 

465 

105- 6 

474 

65-16 

ft 

68- 8 

478 

101- 1 

.487 

106- 3 

498 

111-17 

608 lOSlbj-S 

19 

108l])-3 

91 

108(i)-5 

518 

60- 4 

513108(1)-14 

539 

64-14 

672 

63- 7 

582 

6-36 

605 

76- 6 

1927 Pat. 

1 

8- 8 

2 

136- 3 

7 

3- 2 

99 

9- 7 

99 

54-19 

30 

6-86 

•t 

12»- 4 

25 

60-41 

fl 

91- 8 

41 

66-89 

45 

Bl- 6 

^106 

Bft-29 


1927 Pat.con 
117 60-41 

It 67 A:- 1 
tt * 83-12. 
it 92-lL 
ti 93-24- 
»i Oft- S" 
tt Rl- 5 
181 69- 8 

172 111- 7* 
315 B3-12 
II R5- 6 
230 68- 5 

254 54-11 

ti 105-42 
271 B4-15 

tt R5— 5 
286 63- 6 

3(J) 118- 1 
ti 118- 3 
ti 116- 4 
319 Pre- ft 
tt 107-12* 
379 93-24 

868 68-18- 
411 Bl-15 
tt R 1-19 
413 14- 2 

»i 14-10 

1928 Pat. 

44 63A- 3- 
II 64-16 ■ 
63108(IH3. 
89 117- 3 
183 133- 4 
195 9ft- 2 
.1 101 - 1 
199 58- 6 

If 63-16- 
II 58-19 
It 63-2ft 
226 8-20- 
238 66A- 4 


273 

284 

804 

854 


91 

872 

H 

398 

410 


111- 7 
106-79 
68-8ft 
Rl- 6 
106-49- 
tt 108(o)-4> 
117- 2: 
esA- I 
66 - 7 

68- 17 
68-86 

105-67 
438108(l)-lft 

481 9- 6- 
>, 105-48 
H 105-79 

482 108(o)-6 
682 61- 6 
687 ft- 5 

lOO- 9 
100-23 
14-10 
60-80 

69- 8 
100-39' 

8“ 8" 

1929 Pat. 

IB 116-16 
87 76- 8 

« 77- L 


fi 

tt 

687 

tt 

M 

641 

662 
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1929 Pat. eon \ 

1930 Pat. eon 

49 

6-20 

61 

63A- a 

68 

105-47 

H 

68A-12 

94 

67-20 

110 

107- 7 

n 

82-20 

121 

60-28 

99 

Bl-19 

91 

60-30 

117 

7- 7 

137 

14-13 

127 

63- 9 

143 

106-49 

ISO 

68-25 

162 

58-40 

208 

44- 7 

91 

68- 2 

209 

68- 7 

181 

40-18 

91 

73- 1 

227 

R3- 5 

222 

Rl-16 

293 

Rl-12 

846 

6-16 

SOS 

128- 5 

284 

8-39 

366 

lOo- 4 

300 

3-39 

380 

Ell- 2 

305 

41- 1 

382 

8-19 

II 

41-23 

442 

81-13 

99 

41-24 

461 

R5-18 

323 

60-26 

452 

40-17 

325 

92-19 

479 

68-39 

9t 

101- 1 

530 

64-17 

349 

M 

1 

It 

105- 4 

H 

11-11 

II 

107- 7 

91 

40- 1 

570 

91- 2 

It 

40-23 

II 

92-11 

3T6 

68-13 

579 

GO-41 

S76 

105-47 

It 

91-41 

99 

105-62 

607 

32- 6 

388 

66- 9 

610 

6- 8 

39? 

84- 6 ^ 

It 

9- 9 

91 

84- 8 

It 

122-5a 

91 

84-16 

•1 

123- 6 

91 

BIO- 3 

1931 Pat. 


417 123- 4 

.1 129- 5 
422 38-11 

M 88-12 

439 B14- 2 
*> B14- 8 

440 108(0-1 

444 106- 2 
M 106- 3 
444 106-16 
» 106-19 
637 68-31 

560 64-14 

571 76-12 

«i 76-16 
.. 77- 1 


678 Bl- 6 
704 60-14 

717 108(0-8 
»108nH4 
780 68- 6 

1930 Pat. 

7 e-18 

20 61-22 
» 58A- 8 
46 55-14 

15 6SA- 8 


33 79- 6 

M 92-16 
i> El-10 
64 62-18 

!• Bl- 6 
76 19- 4 

164 60-43 

•I B 1-19 
193 65A- 1 
210 65A- 1 
M eSA- 2 
236 64-14 

240 12- 1 

268 Pre- 4 
H 64- 2 
H I03lq)-1 


677 

67-30 

286 

67- 6 

691 

122- 2 

290 

60-50 

II 

123- 2 

325 

72- 

• 3 

606 

68-29 

91 

72- 

•10 

99 

58-36 

694 

82-14 

91 

68- 2 

99 

95- 

- 3 

620 

64-21 

99 

95- 

- 4 

690 

106-49 

426 

2- 

- 6 

664 

66-14 

99 

101- 1 

91 

82- 4 

434 

60- 

•41 

91 

82- 7 

It 

67- 

-20 

91 

82- 8 

II 

Bl- 

-19 


1932 Pat. 

80 

Bl-12 

97 

105-42 

99 

107- 7 

It 

107-18 

259 

113- 8 

970 

62- 1 

II 

62-28 

II 

62-86 

n 

Bl-19 

278 

69A- 9 


1932 Pat. con 


273 

59A- 3 

It 

68- 4 

•1 

68- 3 

332 

101- 1 

n 

R2- 6 

It 

Rll-2 

844 

8-16 

360 

58-27 

It 

58-38 

1933 

t Pat. 

33 

91- 8 

It 

92-13 

60 

8-20 

117 

l-26a 

129 

59- ? 

161 

R5-17 

165 

6- 4 

•1 

53A-12 

267 

73- 9 

•1 

100- 9 

264 

9- 5 

281 

63-20 

306 

6-2a 

91 

R14-3 

428 

54-17 

446 

111- 9 

485 

53A- 3 

91 

63A- 4 

91 

107- 8 

99 

116-14 

561 

105-82 

n 

106- 6 

91 

111-24 

664 

105-43 

678l08())-]4 

685 

105-65 

708 

38- 8 

1934 Pat. 

1 

65-14 

It 

68- 8 

67 

41-23 

II 

41-25 

68 

48- 7 

99 

48- 8 

91 

64-14 

70 

92- 6 

9) 

100-12 

99 

101- 1 


76 10e(i)-14 


93 

97 

9. 

127 

51 

59 

134 

5> 

«» 

209 

51 

216 

217 

tf 

225 

*$ 

270 

301 

$07 

899 


8-31 
B7-20 
39- 6 
fcS- 7 
92- 6 
92-17 
8-20 
101 - 1 
101 - 2 
78- 1 
73-12 

67- 20 
58-83 

68- 35 
100-15 
105-67 
B6- 6 
R6-24 

62-18 

54-22 

80-22 

60-28 

66-12 


1934 

369 

»> 

382 

397 

433 

>1 

•I 

495 

>• 

644 

546 

•I 

612 

»i 

»i 

615 

622 

624 

»> 

643 

(I 

653 

681 


Pat. con 
107- 8 
116-14 
137- 4 
60-28 
68 - 2 
72- 3 
B6- 6 
54-83 
58- 4 
100 - 6 
8 - 9 
53A- 3 
63A- 4 
68a- 5 

82- 15 
95- 1 
95- 4 

122-5a 

60-50 

83- 15 
58-12 
68 - 2 
60-44 
67-20 

100-11 
Rl-19 
60- 3 
108il)-14 
92-17 


1935 Pat. 

33 8-10 

88 108(1)-U 
45 54-14 

Bll-2 
68-18 


98 

123 

148 


ff 

149 

51 


76- 1 

M 76-13 
» 76-16 

77- 1 
8-10 
8-19 

»» 103(o)-6 
167 72- 8 

174 80-17 

178 38-11 

184 103-17 
188 108(o}-4 
230 62-13 

237 40- 8 

271 116- 9 

»> 116-13 
291 4- 5 

M 4- 6 

M 63A- 3 
It 63 a- 6 
107-10 

6-26i 

6- 2a 

7- 7 
60-28 
68-36 
63- 6 

106-67 
67 A- 1 
67A- 4 
Bl- 1 
» B4-15 
II B5- 6 
II B6-14 
» B 3-20 
401 28- 2 

« 28-8 


II 

306 

349 

•I 

338 

360 

II 

It 

365 

II 

385 


497 

499 

508 


It 


1935 Pat. oon 
401 28- 6 

» 32- 9 
472 108(o]-4 
492 64-19 

69- 7 
88-11 
117- 2 
117- 3 
554 108(i)-14 

1936 Pat. 

3 El-12 
11 108(o)-3 
60 92- 5 

92-11 
111- 7 
3- 3 
3- 2 
111 108(o)-6 
117- 2 
105- 4 
7- 8 
Rl-19 
RlO-8 
58-35 


It 

63 

66 

80 


It 

133 

153 

It 

II 


211 


11 


tf 


9) 


9) 


275 


II 

99 

92 

287 

269 

•1 

II 

306 

812 

•I 

862 

372 

II 

•I 

It 

It 

ft 

404 

420 

422 

434 

439 

91 

99 

450 

99 

493 

M 

It 

527 

It 

It 

It 

n 

II 

668 

■I 

671 

It 

563 

•I 

H 

M 


58-38 
58-40 
67-18 
76- 5 
8-20 
105-32 
105-47 
111-14 
8-20 
R14-3 
B14-4 
R14-6 
Rl- 3 

76- 8 

77- 1 
105-14 

4- 6 
63A-10 
63A.13 
103-14 
107- 9 
111-13 
101- 4 
60-26 
44- 5 
60-23 

67- 27 

68- 17 
Bl- 8 

8-20 

111- 13 
10e(j)-4 

112 - 6 
114-11 

3-22 
6- 5 
6-13 
6-14 
130- 3 
130-12 
B6- 3 
B6- e 
62-14 
62-65 
2 - 5 
68-86 
76- 1 
76-18 


1936 Pat. tfOfl- 


583 

77- I 

629 

60-14 

1937 Pat. 

13 

52-18 

36 

53A— 6 

44 108(o)-5 

94 

68-85 

M 

87-16 

It 

68- 2 

100 

137- 4 

141 

7- 7 

166 

61- % 

It 

61-10 

163 

19- 8 

It 

19-12 

178 

64-19 

It 

54-22 

232 

5— 4 

II 

IIS- 5 

237 

36- 2 

247 

19- 6 

II 

19- 8 

II 

24- 2 

253 

83-13 

261 

68-40 

It 

98- 1 

It 

B6- 5 

280 

6- 4 

307 

73-11 

It 

73-12 

345 

73- 1 

It 

98-3a 

353 

3-31 

It 

41- 8 

It 

4i-2l 

II 

41-25 

374 

105-55 

391 

105- 1 

II 

105-25 

It 

105-49 

It 

106-50 

It 

105-51 

II 

105-59 

II 

106-47 

It 

111-23 

899 

105-60 

» 

106-47 

414 

Rl-19 

444 

105-49 

H 

106-47 

463 

63- 9 

469 

43- 7 

483 

64-23 

525 

44- 6 

546 

6-2a 

99 

43-11 

663 

43-11 

II 

73- 1 

609 

63-20 

616 

8-20 

628 

62- 2 

It 

83- 7 

II 

62- 8 

640 

64- 1 

642 

Bl- 6 

664 

B14-3 

1938 Pat. 

7 

106-48 

18 

44- 9 

M 

44-10 

16 

A- 9 

85 

68-30 
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1933 

35 

179 

189 

196 

199 

236 

337 

379 

388 

•t 

479 

>1 

487 

602 

605 

625 

532 

>t 

639 

569 

585 

II 

II 


Pat. con 
105-67 
73- 1 
73-12 
65 A- 1 
66- 7 
76- 8 
73- 1 
108(q)-l 
53A- 6 
108(l)-14 
58-35 
58-36 
69-14 
60-48 

52- 37 
6-34 

54-14 
R6-10 
92-19 
92-22 
58-38 

108(j)-l 
8-20 
68 - 2 
68-17 
607 Pre- 1 

1939 Pat. 

53- 5 

63- 24 
91- 2 
91-25 
91-37 
Rl- 6 

65- 4 
60-43 
Rl-19 
38- 5 
R5-20 
6- 7 
53-24 

106- 19 
111-23 

64- 21 
123- 6 

68-36 
105-67 
63A- 4 

105- 44 

106- 12 

107- 3 
880 105-60 

3S6108(])-14 


5 

7 

»» 

91 

47 

49 

9 } 

97 

113 

116 

188 

167 

99 

218 

253 

265 

91 

296 

II 

II 

II 


368 

375 

I 

I 

• 

I 

I 

382 

406 

415 

427 

428 


63- 6 
92- 1 
92- 2 
92-19 
92-23 
92-24 
92-30 
60-23 
19- 2 
83-16 
76-12 


106-24 

II 108(p)-l 

448 105-43 
•I 105-48 
II 105-49 
483 531- 6 
606 6-13 

S40 60- 2 

68-41 


1939 Pat-con 
.540 98- 6 

698 111-10 

1940 Pat. 

18 


99 

24 

45 

64 

99 

65 

99 

119 

ti 

170 

283 

•I 


II 

II 

M 

376 

385 

It 

II 

II 

420 

478 

•I 

•I 

480 

512 

II 

516 

II 


•I 


83- 8 
II 83-13 
83-20 
105-50 
60-23 
92-20 
101 - 1 
67 A- 2 
101- 3 
82- 8 
82-22 
130- 8 
lOO- 6 
100-25 
II R14- 3 
R 14-11 
B 14-13 
R15- 2 
Rll- 2 
53A- 6 
92- 2 
92- 6 
92-27 
82-18 
112- 1 
112- 2 
112- 4 
41-23 
8-20 
68-17 
8 - 2 
105- 6 
I. 103(j)-2 
II 108(j)-4 
•,108U)-14 
555 116- 9 
673 6-27 

679 76- 8 

II 76-22 
609 36- 7 

616 R6-10 

620 41-24 

92-15 
92-20 
76- 1 
8-20 
64-11 

105- 5 
7- 7 

63-20 
130- 3 
130-17 

1941 Pat. 

4 44- 9 

II 44-10 
13 l08(o)-2 
95 100- 9 
,1 100-24 

100-28 
92-15 
7- 4 
123-10 

106- 27 
105-48 
Rl- 6 

107- 8 
48- 8 
92-24 
68-86 


It 

II 

627 

633 

II 

II 

661 

683 

II 

II 


It 

147 

219 

II 

228 

I) 

243 

244 
247 
276 
296 


1941 Pat con 
296 76- 6 

,1 105-67 

301 68-35 

*1 68- 5 

854 123- 2 
378 Rll- 2 
394 53- 5 

399 73- 1 

416 B6- 6 

4171080)-14 
452 76- 6 

472 8-20 

486 68- 2 

488 106-15 
495 106-23 
536 107-13 
62-11 
62-39 
107- 9 
117- 4 


577 


II 


II 


If 


1942 Pat. 

50 R14- 6 
86 105-69 

.1 105-65 

M 106-70 
102 Rll- 2 
120 3- 1 

.1 3- 2 

II 109-10 
II 123- 8 
168 92-19 

.1 92-27 

185 78-14 

.1 R4- 7 

•I R5- 8 
•I R5-17 
210 6-38 

,11 100-31 
» 180- 2 
213 Rl- 4 
226 Rl- 5 
266108UH4 
269 108(1)-13 
S07 130-15 

340 R5-24 

843 R6- 4 
348 B5- 6 

397 105-32 
II 105-48 
.1 105-50 
.1 107- 7 
408 60-12 

1943 Pat. 

31 8-10 

II 108(o)-6 
218 2- 6 
„ 180-10 
282 R14- 2 
H B 14-12 
301 79-4a 

305 92- 7 

.1 92-24 

.1 92-27 

327 105-64 

363 53A- 5 

1944 Pat. 

6 B14- 2 
II B14- 6 
.1 B 14-12 
80 51-22 

ft 105-79 


1944 Pat.con 
30 106- 5 
ft 107- 8 
II 108(b)-4 
35 107-10 
2 - 6 
61-10 
61-22 
111-16 
111-23 
117- 2 
117- 3 
105-46 
305-49 
105-81 
Bl-19 

3-22 
108(j)-4 
109-10 
68 - 8 
82-18 
82-23 
63A- 6 
54- 7 
64-llb 
105- 6 
105-11 
105-59 
44- 4 
44- 5 
122 - 1 


1945 Pat.ccn 


77 

It 

11 

l> 

It 

87 

tl 

109 

tt 

11 

119 

129 

It 

t) 

163 

179 

•I 

261 

II 

II 

ti 

293 

II 

341 

It 

871 


1945 Pat. 

106 60-41 

.1 60-44 

II 65A- 1 
tl 91-12 

II B€-16 

.» Bl-19 

124 53A-13 
162 10- 6 
.1 10-13 

. 11 12 - 1 
I, 14-10 
11 105—25 

II 106-68 

II 108(i)-2 

192 


82-17 
92-15 
95- 1 
95- 3 
95- 4 
100-11 
105-14 

16- a 
111-16 
112 - 1 
112 - 2 
112- 4 
60-44 
100-28 
91- 4 
91- 8 
800 108(e)-7 

105- 31 

106- 17 
106-89 
106-40 

no- 1 
8 - 8 
8-16 
67-29 
73- 1 
414 108(j)-6 


H 

II 

If 

It 

tt 

200 

211 

260 

M 

M 

n 

278 

II 

289 

II 


386 

II 

It 

tl 

n 

400 

- ft 
If 
II 


426 

100-22 

434 

100 - 5 

II 

100-22 

II 

100-28 

463 

106-40 

194G 

i Pat. 

22 

105- 9 

II 

117- 4 

36 

77- 1 

55 

6-11 

It 

10- 3 

It 

10- 4 

81 

54-22 

99 

B7-12 

1) 

R7-13 

It 

B8- 5 

216 

100- 6 

II 

R14- 3 

225 

Bl- 6 

11 

Rl-19 

306 

62-19 


1948 Pat.eon 

446 no- 1 

It 117- 2 
» 117- 4 

1949 Pat. 


1947 Pat. 

I 64-14 

7 19- 4 

78 68-36 

II 105- 9 
II 107-10 
II 117- 3 

no 69- 4 
II 60-48 
122 8-13 

226 R5- 6 

257 63-86 

263 111- 7 
845 58-33 

404 6-11 

II 6-13 
.1 6-14 

424 63A-13 
II 63A-14 

11 53A-14a 
M 64-17 

449 3-14 

471 63-29 

II 53-80 
447 55- 9 

1948 Pat. 

12 105-48 
„ 105-49 

86 137- 4 
.1 137- 6 
60 52-29 

111 62-27 

It 52-81 

II B 1-10 

II R 1-19 
127 R2-11 

,1 R4-12 

II R5-26 
II BIO- 5 
130 122- 7 
It 12&- 9 
192 B 14-11 
199 100-28 
208 60-26 
I, 82-12 

H B5-13 


.68 

19 

85 

99 

tl 

137 

166 

197 

237 

It 

265 

II 

II 

304 


B3- 7 
B5-U 
105-69 
63- 1 

63- 5 
113- 3 

68- 5 
60-27 
54- 4 

64- 12 

105- 31 

106- 16 
106-18 

52-11 


A. I. R. 

PESHA- 

WAR 


1933 Pesb. 

35 

58-39 

67 

123-16 

97 

60-44 

ft 

60-46 

1934 Pesb. 

17 63A-18 

30 

2- 6 

38 

Rl-19 

81 

107- 9 

II 

107-10 

84 

B6- 3 

101 

1- 4 

tl 

108- 1 

II 

108(b)-l 

i.l03(J)-14 

1935 Pesb. 

10 

68-29 

II 

68- 2 

126 

44- 4 

161 

44- 7 

It 

67-20 

168 

63- 6 


1936 Pesb. 


247 

54-12 

5 

82ai09(l)-14 

H 

362 

6- 4 

ft 

407 

ni-io 1. 

* ft 


63-24 
68 - 5 
1- 4 
68 - 3 

67- 18 

68- a 

68-17 
68-19 
R4- 3 
58-36 
67-15 
B6- 3 
46- 8 
. 1- 4 
63-24 
63- 6 
53-15 

1937 Pesb. 

1 - 4 

92- 1 
92- 4 
99-6 


15 

33 

43 

tt 

II 

91 

II 

H 

If 

48 

»f 

71 

lOS, 

158 

tl 

916 

H 
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1937Pe8li.con 
8 65-1 

H 66-20 

28 64-17 

81 B4- 6 

39 64-17 

68 1- 4 

*1 41-10 

.1 41-11 

H 63 A -13 
H 53 A -15 
*, 63A-18 
3-31 
3-34 
48- 1 
5- 7 
100- 9 
100-23 

1938 Pesh. 

12 B5-U 
78 68- 6 

» 67-21 

1939 Pesh. 


69 

74 

II 

76 

II 

II 


» 106-67 
17 58-21 

84 66- 4 

n B 6-11 

88 1-9 


1944 

9 

fl 

16 

1945 

16 

•I 

1946 

12 


Pesh. 
66 - 1 
65-12 
118- 2 

Pesh. 

111-25 
116- 1 
Pesh. 
10- 3 


1947 Pesh. 

83 6S-33 

45 60-41 


27 

64- 5 

34 

92- 4 

It 

Rl-19 

91 

R4- 4 

It 

B5- 7 

41 

68-29 

1940 

Pesh. 

25 

68- 5 

II 

67-21 

It 

Rl- 9 1 

1941 Pesh. 

46 

137- 4 

49 

66- 1 

It 

56-10 

It 

70- 2 

66 

R6-21 

69 

41- 5 

It 

41- 8 

It 

41-24 

1942 

Pesh. 

43 

1- 4 

II 

62- 2 

fl 

62-21 

66 

56-35 

68 

1- 2 

It 

1- 4 

It 

41- 6 

It 

41- 8 

74 

106-82 

It 

106- 6 

II 

108(b)-4 

B9 

54-20a 

86 

R6- 8 

89 

1- 2 

II 

1- 4 

It 

8-16 

96 

B7-12 

H 

B8- 6 

1943 Pesh. 

1 

60-14 

H 

68- 6 

16 

66-12 

n 

66-86 


1915 
Low.Bur.eon 
112 43- 8 

129- 4 
60-28 


A. I. R. 
LOWER 
BURMA 
1914 

Low. Bar. 

42 41-23 

45 loau)-® 

63 54-17 

.. 65-20 

62 9- 2 

.. 123- 1 
135 63- 9 

PI 59- 8 
141 41-23 

152 123- 4 
170 67-19 

160 53- 6 

,1 53-20 

PI 53-24 
194 l08(d)-3 
200 109- 2 
,1 130- 7 

207 2- 5 

.. 69- 5 

208 123- 4 

225 3-41 

>1 41-23 

241 105- 4 
.1 105-35 
M III- 3 
243 68-33 

262 63- 6 

266 68-11 
276 60- 8 

278 126- 9 

1915 

Low. Bur. 

10 l08ll)-9 
M 130-17 
.1 181- 8 
47 105-37 
.< 105-40 

». 105-70 

49 Bl-19 

76 108(0-9 

77 43-10 

66 42- 1 

.1 126-15 
94 60- I 

96 64^17 

n eO- 5 
n 60-28 

106 B7-12 
» B8— 6 
104 41-23 


122 

127 

184 

186 

142 

147 


67- 22 
8-16 

123- 3 

68- 31 

1916 

Low. Bur, 

11 123- 3 
H 123- 5 

19 54-14 

20 58-39 

» 67-17 

pt R6-19 

26 68-33 

27 41- 4 

29 7- 3 

34 106-18 
38 3-39 

M 53A- 3 

PI 55-20 
67 65-20 

IP 100-13 
73 54-17 

79 54-23 

81 51-25 

M 10e(b)-4 
89 S3- 2 

91 7- 7 

.» 7- 8 

94 100-14 
99 BI-19 

103 68-38 
*• 65A- 1 

104 54-17 

113 92-17 

1917 

Low. Bur. 


9 

16 

23 

37 

39 

It 

54 

67 

71 

72 
99 

110 

tl 

122 

Pi 

tl 

124 

tl 

128 

133 

189 

161 

166 

H 

168 

178 

II 


68-14 
3-39 
123- 3 
116- 1 

58- 31 
60-28 

59- 6 

106- 49 

60- 50 
68-33 
60-26 

6- 9 
84- 7 
76- 1 
76-21 
84- 5 
53- 6 
63-16 

59- 4 

107- 6 
8-18 

68-88 
65- 3 
65-14 
92-19 
68-31 

60- 1 


1918 

Low. Bor. 

6 9-2 

11 128- 8 
26 56-12 


1918 
Low. Bur.eon 

26 58-33 

44 78- 5 

.1 78-12 

52 56-39 

62 3-11 

64 58-17 

.1 69- 9 

122 187- 4 
•I 187- 5 

1919 

Low. Bur. 

20 54-14 

47 129- 4 

103 52-35 

I. 52-38 
119 73- 6 

121 6- 4 

138 72- 2 

PI 72-10 
PI 100-29 
IP ElO- 6 
140 54-14 

PI 68-33 
143 91-43 

1920 

Low. Bur. 

22 58-39 

42 137- 4 
97 53A- 3 
160 67A- 1 
173 3-18 

1921 

Low. Bur. 


16 

53A- 3 

»4 

65- 5 

34 

59- 8 

It 

59-14 

99 

59-15 

»l 

68- 2 

68 

63- 9 

»t 

53-34 

61 

91-39 

II 

Bl-19 

63 

53- 9 

92 

137- 4 


1922 

Low, Bur. 

25 54-23 

65-20 
100-14 


fl 

II 


A. I. R. 

UPPER 

BURMA 

1914 UppBur 

2 108(h)-4 
45 91- 4 

1915 UppBur 

16 48- 9 

1916 UppBur 

6 58- 4 

n 58-5 
II 60-19 

1917 UppBur 

18 0-20 
H 68- 5 


1918 UppBur 
19 60-14 

33 60- 3 

.1 60-28 
11 60-29 

II 84- 5 
40 123- 3 

1920 UppBur 

43 R7- 3 
PI B0- 7 
47 123- 3 
56 51- 9 

PI 51-21 
II 60-17 

n 103(i)-l 

1921 UppBur 

I 3-11 

II 3-18 

3 59- 5 

6 R2- 3 

It R2- 9 

.1 Rll- 2 

10 53A- 3 


A. I. R. 
RANGOON 
Rang. 

137- 4 
187- 5 
49- 2 
49- 4 
76-11 
135- 2 
106-13 
111-23 

59- 14 

60- 60 
3-34 

59- 4 

58- 33 

59- 4 

58- 11 

60- 34 
60-44 

52- 17 

67- 20 
101-10 
R 1-19 

€0-41 
53A- 3 
64-17 
63- 5 
111 - 8 

53- 3 
100-18 
100-22 

54- 17 

eo- 1 

54-23 

68- 29 

59- 6 


1924 
Rang.cpft 
131 68- 5 


1923 

1 
II 
6 
I) 

It 
tl 

13 

It 

1.5 

24 

41 

51 

52 

PI 

60 

61 

PI 

69' 

\0J 

fp 

pp 

no 

125 

PI 

127 

151 

222 

PI 

IP 

230 

332 

242 

PI 

254 

1924 

13 

67 

83 

II 

It 

H 

69 

If 

102 


Rang. 

123- 3 
58-33 
60- 3 
60-28 
50-29 
98- 6 
63A- 8 
60-28 
123- 9 


189 

It 

143 

165 


3-18 
59- 8 
88 - & 
Q- 4 


200 123- 9 
204 92- 7 

11 92—28 

PI 100-29 
214 53A-;3 
221 52-17 

240 Rl- 5 
260 123- 3 

64-19 
64-21 
278 106- 8 
II 105-25 
8-20 
7- 3 
309 123- 3 
353 123- 3 
2 - 6 
36- 2 


267 


•I 


283 

2B8 


365 


tl 

1925 

1 

II 

PI 

II 

7 

13 

II 

II 

II 

•I 

PI 

55 

II 

Pi 

PI 

61 

68 

II 

89 

IP 

102 

pp 

118 

119 

130 

140 

184 

206 

II 

*1 

It 

209 

227 

II 

250 

It 

II 

261 

273 

IP 

291 

II 

822 

It 

372 

If 

877 


Rang. 

53A- 3 
69-4 
69-16 
100-14 
60-50 
I- 4 
1- 5 
76- 1 
76-91 
83-20 
R8- 3 
59- 4 
69-16 
100 - 5 

100- 14 
69- 4 
64- 1 

64- 17 
92- 2 

101 - 4 
63A- 3 

68-12 
63A- 3 
63A- 3 

65- 10 
68 - 6 

123- 9 
100 - 2 
108-19 

106- 39 
111-23 

8-20 
63- 6 
63-34 
8-16 
68-39 

63- 3 
108(b)-8 
105- 9 

107- 10 
68 - 6 
59- 4 

63A- 1 
68-28 
56- 9 

66 - 21 
68-^ 83 


**TabU of Cow** indiMtu fktt fftrtnai in /oot-fioiaa anJ io Official Bcporit, 


^454 [ A. 1. B. 1926 KANGOON 1 


ZABLE OF OASES 


1925 

Rang con 
377 60-32 


M 

60-41 

»» 

91- 3 

362 

55- 6 

1926 

Rang. 

10 

68-39 

17 

3-20 

81 

63A- 8 

137 

44- 4 

145 

3-18 

n 

69- 8 

ff 

68- 8 

ti 

68-13 

172 

4 5- 7 

183 

67-19 

O 

67-20 

tl 

91- 8 


Hi-ig 

166 

6-11 

M 

6-15 


68-13 

196 

3-34 

>1 

78- 4 

tf 

5 

197 

55- 7 

201 

59- 4 

H 

60-48 

206 

3- 6 

208 

Bl- 6 


1927 

Rang. 

33 

63A- 3 

II 

58-27 

I) 

58-28 

It 

60-28 

39 

6-16 

11 

130-14 

86 

53- 8 

90 

65- 1 

100 

43- 9 

128 

63A- 7 

M 

123- 9 

129 

130-20 

132 

68-33 

143 

123- 6 

146 

52-10 

167 

6-15 

166 

19- 6 

168 

63-20 

169 

107-10 

186 

52-17 

234 

53A- 8 

•1 

66- 5 

242 

13- 6 

II 

19- 2 

276 

113- 3 

289 

73- 3 

II 

78- 6 

314 

58-33 

331 

53-84 

^3 

59- 4 

385 

128- 5 

1928 

Rang. 

1 

63- 6 

M 

63-24 

16 

68-40 

91 

67-17 

>9 

68- 2 

26 

51-12 

99 

36- 2 

28 

60-11 


1928 


Rang, con 

30 

68- 5 

44 

53-28 

tf 

53- 4 

$f 

60-22 

ff 

60-48 

47 

5- 1 

II 

26- 2 

II 

54-14 

<1 

54-15 

53 

53A- 3 

It 

59- 4 

58 

58-33 

67 

8- 3 

•1 

36- 2 

68 

82-12 

73 

44- 5 

85 108(o)-2 

lOL 

3-11 

19 

3-19 

124 

53 A- 3 

»9 

63-17 

127 

67-20 

99 

Kl-19 

128 

69- 3 

99 

69-10 

H 

69-19 

136 

6-36 

99 

78- 4 

99 

78- 6 

141 

61- 1 

145 

3- 6 

162 108[q)-l 

182 

50A- 3 

169 

68- 8 

It 

Rl-19 

194 

R5-14 

199 

7- 7 

237 

53 A- 8 

II 

64-17 

243 

59- 4 

266 

60-44 

II 

82- 5 

•1 

82-18 

278 

100-29 

287 

101- 1 

331 

53A- 3 


1929 

Rang. 

17 

41-23 

34 

8-34 

89 

58-33 

55 

116-12 

65 

68-39 

99 

78- 6 

71 

69- 3 

96 

68-14 

107 

58-39 

It 

96- 1 

110 

63- 3 

112 

41-23 

117 

41- 8 

164 

105- 4 

It 

105- 7 

175 

52-32 

179 

69- 4 

n 

60-48 

It 

60-60 

181 

63A-12 

183 

R5-19 

104 

3- 2 

It 

105- 4 

It 

105-20 


1929 


Rang, con 


200 

3- 3 

225 

6-27 

226 

10-14 

II 

126- 2 

243 

123- 4 

251 

53A- 3 

259 

64-21 

271 

76-21 

It 

64- 5 

ft 

64-19 

272 

63 A- 7 

280 

53 A- 3 

11 

64-17 

293 

o3A- 3 

298 

78- 1 

II 

78-11 

II 

101- 3 

316 

63A- 7 

11 

123- 9 

318 

130- 3 

II 

130-12 

333 

41-10 

It 

41-23 

335 

63A-12 

354 

2-11 

II 

6-36 


1930 Rang. 


27 

63- 6 

99 

63-23 

63 

63- 9 

132 

2- 6 

99 

52-17 

99 

52-31 

142 

69-14 

II 

68-13 

176 

Rl-19 

184 

19- 8 

188 

48- 9 

II 

64-21 

246 

78- 4 

II 

78- 6 

255 

84- 3 

If 

84- 6 

257 

R6-23 

265 

53-20 

1931 Rang. 

40 

59-14 

105 

67-20 

II 

Rl-19 

108 

Rl- 6 

139 

66-12 

153 

R4-12 

II 

B0-11 

II 

R6-16 

II 

R13- 2 

160 

6- 7 

178 

7- 7 

181 

R6-15 

208 

67A- 2 

tl 

e7A- 4 

210 

49- 2 

II 

68-33 

293 

60- 8 

810 

53-23 

1932 Rang. 

IS 

53- 8 

H 

53-16 

99 

53-19 

104 

129- 4 

113 

66A- 1 


1932 

Rang, con 
113 65A- i 


153 

72- 5 

11 

R4-12 

99 

R5-26 

197 

92- 6 

>9 

101- 1 

91 

101-11 

1933 Rang. 

4 

64-17 

24 

8-15 

tl 

8-20 

81 

70- 2 

II 

R4-12 

83 

7- 7 

90 

4- 4 

92 

101- 4 

112 

72- 8 

II 

R2-12 

186 

63 A- 4 

153 

3-34 

165 

123- 4 

158 

R 14-18 

162 

53-20 

l69 

63-19 

II 

53-83 

191 

53-16 

If 

53-20 

■1 

68-84 

195 

63- 3 

220 

105- 4 

1} 

105-35 

It 

107-15 

252 

53- 6 

259 

100-16 

299 

58-39 

307 

58-39 

323 

B5- 8 

ft 

B5-18 

335 

R4-12 

361 

41- 1 

II 

41-28 

377 

67 A- 2 

392 

60-41 

II 

91- 8 

401 

65-11 

II 

56-12 

403 

7- 7 

418 

126-16 

1934 Rang. 

7 

48- 1 

99 

101- 3 

61 

43- 2 

99 

68-39 

99 

71- 3 

90 

41- 8 

127 

53A- 4 

129 

123- 1 

99 

126- 2 

139 

41-28 

169 

68-40 

11 

68-14 

It 

98- 6 

190 

65-12 

196 

69- 4 

200 

63-24 

227 

68- 4 

250 

3- 2 

284 

63A-13 

291 

106-13 

tt 

106-14 

tt 

106-24 


1934 


Rang, con 


802 

63-11 

99 

63-24 

9$ 

63-25 

303 

53A- 8 

19 

34-17 

304 

53 a- 9 

99 

53A-10 

308 

53- 6 

tt 

6d-2i 

tl 

63-34 

313 

4i-23 

316 

84- 8 

321 

8- 8 

tl 

8-14 

It 

48-14 

332 

53-23 

tt 

58-24 

tt 

53-25 

335 

7- 7 

349 

7- 7 

366 

7- 7 

3^2 

48-16 

tl 

60-44 

1935 Rang. 

12 

63A-15 

26 

67-19 

II 

78- 6 

11 

82-12 

84 

53 a- 3 

II 

54r* 1 

132 

B14- 6 

II 

R 14-11 

139 

56-10 

II 

67-19 

It 

Bl- 4 

tl 

Rl-19 

149 

64- 5 

166 

137- 4 

212 

58-33 

230 

63a- 3 

II 

59- 4 

II 

60-48 

275 

63-24 

316 

Bl-19 

318 

10- 1 

833 

68-39 

355 

9-11 

409 

73- 1 

II 

73- 4 

II 

73- 6 

II 

73^ 9 

It 

73-11 

420 

63- 3 

II 

05a- 4 

423 

41- 3 

11 

41-21 

II 

41-23 

•1 

92- 6 

438 

72- 8 

H 

B14-12 

448 

9-12 

II 

53A- 3 

II 

63A- 4 

II 

54- 1 

473 

7a- 8 

483 

3- 3 


68- 5 

480 

53-24 

614 

B4-18 

•1 

B6- 7 

623 

63- 8 


1935 
Rang, con 
522 70- 4 

525 58-17 


1936 Rang. 


47 

72- 8 

91 

100-29 

•H 

R14- 2 

99 

R14-12 

65 

63- 8 

68 

3- 6 

80 

68- 4 

117 

68-24 

127 

63- 5 

II 

R6-19 

II 

R6-20 

153 

3- 2 

n 

60A- 2 


78- 6 

tt 

92- 5 

tt 

02-19 

tt 

101-11 

198 

RW 5 

266 

56-10 

n 

60-43 

II 

81- 5 

290 

63- 4 

M. 

68-39 

II 

67-17 

803 

59- 6 

II 

lOO- 8 

340 

Rl-lO 

866 

68— 5 

It 

68-39 

400 

58-39 

II . 

67-17 

405 

53- 9 

430 

123- 4 

H 

129- 6 

488 106(l)-3 

497 

54-22 

522 

123- 4 

II 

139- 6 

1937 Rang. 

12 

RO- 3 

27 

53- 6 

31 

66- 7 

39 

65- 9 

61 

68- 6 

II 

53-16 

56 

59A- 3 

II 

Bl- 9 

69 

68- 6 

It 

58-89 

71 

R4-12 

II 

R5-26 

148 

59- 4 

161 

68-28 

tt 

68-40 

154 

68-89 

l80 

107- 8 

193 Bll- 9 

220 

60-44 

99 

81- 2 

99 

81- 7 

19 

Bl-19 

240 

129- 5 

207 

54-14 

99 

65- 8 

293 

8-12 

-n 

59- 6 

351 

Bl- 6 

859 

60-44 


l 'v- 
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1937 


Rang, ton 

359 

101- 4 

M 

Rl-19 

402 

63 A- 5 

M 

64-29 

» 

es-sa 

471 

68- 6 

n 

68-20 

478 

62-12 

n 

69- 4 

404 

B6- 3 

608 

67-22 

681 

63-20 

1938 

Rang. 

1 

8-27 

91 

130- 3 


130- 4 

tl 

180-17 

49 

63A- 9 

66 

92- 6 

lOd 

70- 2 

184 

B8-12 

145 

6- 7 

99 

lOO- 9 

149 

68-39 

227 

111-17 

990 

66- 7 

303 

123- 8 

306 

92- 6 

363 

B6-10 

366 

53A- 9 

307 

66-20 

-426 

6- 7 

M 

130-17 


i939 Rang. 


■8 

6- 7 

•M 

6- 6 

46 

56-12 

76 

6- 1 

*1 

123- 1 

175 

63A- 6 

186 

68-39 

li 

Bl- 6 

188 

58A-13 

H 

69- 6 

206 

63 A- 9 

211 

8-10 

.347 

67 A- 6 

M 

101- 3 

n 

101- 4 

981 

68-27 

•I 

68-28 

•1 

68-80 

n 

66-88 

•« 

66-89 

B96 

8-20 


1940 Rang. 


11 

69- 4 

68 

44- 1 

n 

44-10 

78 

6-86 

84 

Fra- 1 

108 

a- 1 

n 

a- 2 

n 

69- 4 

•196 

41-18 


69- 9 

484 

6-18 

m 

61- 4 

m 

61- 0 


1940 


Rang, eon 


184 

41- 1 

n 

41-16 

»» 

41-26 

186 

64- 3 

1941 

Rang. 

76 

53- 6 

tt 

63-24 

79 

52-17 


73- 1 

108 

63-34 

117 

107- 7 

122 

69- 8 


60A- 2 

234 

69-14 

*» 

60-48 

239 

19- 9 

tt 

19-lOi 

t» 

21- 3 

244 

8-20 

261 

59-14 

305 

14- 6 

I* 

18- 2 


1942 Rang. 

11 JOi-16 
n 105-60 


A. 1. R. 
SIND 
1914 Sind 


76 108(e)-l 
H 108ie)-4 


131 

62-81 

99 

101- 1 

99 

Rl-19 

170 

66- 1 

99 

67-19 

1915 Sind 

1 

44- 6 

9 

62-18 

•» 

91- 5 

17 

44-10 

21 

65- 2 

99 

66-21 

1916 Sind 

22 

68- 1 

n 

68- 9 

37 

62-85 

61 

55- 9 

71 

66' 5 

n 

65-20 

1918 Sind 

26 

Rl-19 

1919 Sind 

68 

56- 6 

99 

56-20 

70 

Bll- 2 

1920 Sind 

81 

61- 8 

it 

51-31 

tf 

61-28 

69 

121-11 


1921 Sind 
100 8-16 
n 108^o)— 4 
118 10- 6 


1921 


-Sind ton 


118 

14-10 

121 

3-43 

177 

6-38 

1922 Sind 

33 

55- 3 

39 

58-33 

2923 Sind 

14 

E5-10 

50 

3-28 

99 

3-34 

91 

66-14 

2924 Sind 

23 

Pre- 2 

99 

59- 2 

140 

18- 4 

1925 Sind 

18 

6-16 

36 

105-79 

It 

l05-»'0a 

72 

3-24 

ft 

6-16 

19 

6-22 

166 

R14- 2 

M , 

R 14-14 

159 

6-16 

167 

Rl- 6 

193 

Bl-19 

220 

56- 3 

275 

108(q)-l 

298 

108j)-6 

2926 Sind 

18 

89- 1 

20 

n6-29 

22 

38- 8 

19 

38-11 

58 

3- 1 

71 

105-32 

99 

106-79 

99 

111-16 

99 

111-17 

99 

111-26 

78 

130-10 

88 

59- 8 

n 

100-14 

98 

106-82 

109 

65- 6 

135 

39- 6 

148 

10-12 

146 

60-18 

99 

76- 4 

19 

76- 6 

91 

Bl-13 

1927 Sind 

24 

3-41 

99 

106-10 

99 

106-38 

M 

106-46 

46 

68-81 

49 

66- 3 

99 

65- 5 

02 

8-20 

ft 

47- 1 

66 

68- 4 

ft 

100-14 

ft 

100-10 

78 

8-22 

91 

8-34 

ft 

8- 8 


1927 


Sind eoH 

103 

B5- 6 

118 

3-11 

ti 

3-17 

99 

3-18 

120 

55- 9 

206 

5- 2 

f9 

9-13 

99 

54-17 

M 

107- 7 

n 

123- 6 

24S 

106-26 

99 

111-14 

251 

E4-16 

266 

El- 5 

1928 Sind 

17 

66-39 

H 

96- 1 

46 

8-20 

61 

53A- 3 

99 

55- 1 

99 

66- 9 

93 

3-11 

H 

3-19 

95 

50- 3 

101 

60-41 

99 

82-12 

la? 

108())-1 

179 

58-39 

99 

78- 1 

99 

78- 4 

99 

78- 5 

1929 Sind 

13 108<l)-5 

94 

63-20 

99 

63-29 

ft 

63-30 

102 

39- 6 

99 

62-20 

217 

8-19 

99 

3-19 

286 

3-11 

99 

58-41 

0 

69- 8 

9f 

98- 6 

1930 Sind 

12 

55- 9 

25 

126- 9 

34 

44- 4 

77 

3-21 

99 

130- 2 

169 

68-39 

H 

100- 8 

178 

107- 6 

182 

7- 7 

284 

63- 6 

ft 

63-17 


1931 Sind 

17 

133- 4 

74 

48- 6 

107 

8-18 

•• 

67-10 

141 

56- 9 

186 

123- 2 


1932 Sind 

40 61-19 

H 68A- 8 
» 68A-10 


1932 


Sind coH 

60 

53-29 

60 

106-19 

Pf 

107- 7 

67 

6-38 

73 

58-39 

162 

39- 5 

217 

a-20 

91 

105-29 

91 

107- 3 

0 

107-10 

91 

107-11 

1933 Sind 

144 

56- 2 

257 

3-18 

•f 

69- 8 

1934 Sind 

14 

39- 2 

9t 

39- 3 

1935 Sind 

131 

Rl-19 

182 

10- 9 

235 

10-16 

99 

14-13 

1936 Sind 

14 

67- 5 

16 

100- 5 

91 

100-22 

65 

5- 5 

99 

21- 4 

87 

Rl-12 

19 

lU-19 

108 

Pre- 4 

158 

16- 3 

209 

58-83 

213 I08(q)-1 

1937 Sind 

47 

3-14 

177 

41- 8 

181 

3-27 

99 

6- 5 

99 

180-13 

99 

130-23 

198 

55-11 

99 

56-12 

237 

a-2a 

273 

R6-H 

99 

B6-16 

306 

19- 8 

1938 Sind 

24 

3-21 

»9 

130- 2 

99 

180-12 

0 

182- 2 

0 

187- 4 

916 

63- 6 

99 

63-16 

ft 

63-20 

0 

53-22 

0 

63-30 

1939 Sind 

97 

63- 6 

0 

63-14 

0 

63-20 

0 

53-22 

100 

100-10 

298 

6- 4 


1939 

Sind con 


268 

J30-10 

9t 

130-13 

1940 Sind 

77 

51- 1 

91 

51- 4 

91 

61- 8 

99 

61-10 

103 

Rl- 5 

195 

Rl-19 

204 

68-39 

212 

41- 9 

251 

Rl-19 

1941 Sind 

73 

130- 4 

158 

60- 6 

1942 SiDd 

37 

55-20 

81 

66- 2 

It 

56- 7 

83 

100-25 

91 

B15-2 

>1 

B16-10 

120 

66-20 

145 

27- 2 

99 

27- 3 

99 

46- 6 

1943 Sind 

36 

58-39 

69 

58-35 

0 

67-16 

91 

68-12 

0 

68-17 

91 

98- 5 

0 

Rll-2 

67 

137- 4 

81 

63 A- 3 

0 

5SA- 4 

0 

63A- 6 

92 

65-20 

100 

8-4 

177 

122- 1 

0 

123- 2 

0 

123- 6 

0 

123-12 

H 

130-13 

836 

55-20 

1944 Sind 

16 

122 - 6 a 

49 

106-70 

1946 Sind 

78 

63- 6 

ft 

63-24 

69 

43- 7 

137 

63- 6 

91 

63-11 

0 

68-13 

99 

63-14 

1947 Sind 

12 

B5-10 

163 10«<i>“5 

179 

41- 8 

161 

62-87 

1949 Sind 

1 

105-14 

9 

Bl- 4 


B5- 5 

26 

64-2S 


(II) OFFICIAL LAW REPORTS j 


PRIVY 

COUNCIL 

L. R. Indian 
Appeals 

I, A. Sup Vol 

34 40-15 

40 3-28 

H 41- 1 
H 41- 8 
.1 41-20 

40 41-25 

47 2-10 

.. 5- 6 

n 8-20 
M 11- 2 

ti 18- 4 
n 13- 5 
.1 14- 7 

47 15- 2 

». 27- 2 

H 28- 2 

M 30— 2 
*1 32- 5 

176 3-41 

181 105-47 

M 105-69 

1 I. A. 

34 3- 2 

76 105- 5 
106 44- 7 

« 73- 1 

144 78- 3 

157 6- 4 

M 6- 4 

•I 8-20 

192 126-10 
321 38-10 

387 29- 2 

M 29- 4 
» 31- 2 

2 1. A. 

7 8-6 

*> 92-17 

7 101-10 
28 108(d)-2 
87 123- 4 

131 55- 9 


92-16 
5- 3 

7- 7 
38- 5 

3-38 
68-31 

8 - 20 
11 - 9 

100-30 

3 I. A. 

60-50 

8- 4 
105- 6 
105- 8 
105-42 
105-47 
165-68 
122-12 

9- 1 
123- 4 

4 I. A. 

62 7-7 

N 8-20 

H 38- 5 


H 

145 

l» 

t» 

210 

241 

256 

»i 

276 


65 

92 

•1 

*> 

H 

253 

259 

291 


(ID 

4 1. A. eon 1 

52 

38- 9 

223 

8- 7 


105-32 

tl 

105-72 

It 

111- 6 

5 I. A. 

13 

58-31 

1) 

60-41 

tl 

67-14 

61 

8-20 

116 

53- 9 

138 

10- 4 

tl 

10- 5 

fl 

28- 3 

It 

32- 6 

161 

105-35 

tf 

105-39 

17» 

1- 2 

211 

52-14 

fl 

100-31 

6 I 

. A, 

51 

8- 4 

II 

8-20 

88 

7- 7 

H 

38-10 

M 

100-11 

145 

63- 1 

M 

69-22 

•1 

69-27 

•1 

71- 2 

170 

107- 1 

182 

11- 2 

II 

100- 5 

7 

1. A. 

51 

76-12 

63 

8-20 

83 

8-20 

II 

58-13 

II 

119- 8 

115 

7- 7 

181 

6-2a 

II 

7- 7 

8 

1. A. 

6 

38- 8 

If 

88-11 

39 

126-10 

65 

2- 6 

248 

6-2a 

9 I. A. 

21 

R7-14 

33 

105-47 

II 

106-72 

104 

6-26a 

174 

3-25 

10 

I. A. 

45 

100- 6 

51 

SO- 2 

62 

92- 2 

It 

92-22 

II 

101- 1 

129 

58-12 

11 

I, A. 


• JAT 


1 

16- 3 


53- 1 

It 

63- 5 

H 

63-11 

44 

6-94 

ff 

28- 6 

tl 

28-11 


11 I, 
44 

*> 

64 

83 

•I 

126 

II 

II 

II 

II 

•I 

164 

II 

II 

186 

218 

M 

H 

II 


A. can 
32- 0 
32-11 
122 - 1 
15- 2 
58-29 
68 - 2 
92- 2 
92-10 
92-13 
92-19 
92-23 
101 - 1 
2-10 
15- 2 
53- 6 
58-31 
8 - 2 
8-20 

122- 14 

123- 2 


12 1. A. 


II 

12 

II 

M 

72 

91 

163 

II 

159 

171 

II 

II 

188 

•I 

205 

II 


S-20 
98- 1 
58-29 
R6-12 
R6-17 
122-12 
19- 2 
11 - 2 
14-13 
8- 5 
52-31 
91- 4 
Rl- 6 
105-79 
105-60 
8- 4 
105-47 


13 I. A. 


32 

66 

113 

ff 

116 

160 

294 


105-52 
60-26 
2- 5 
60- 1 
R2-11 
9- 1 
6-20 


14 1. A. 


.7 

89 


n 


111 

127 

137 

247 


8- 4 
Pee- 2 
58-11 
53>34 
63- 7 
100- 5 
105-47 


15 I. A. 


12 

18 

87 

51 

81 


ff 


52-42 
6-2 6a 
11 - 2 
6-2r 
123- 4 
126- 9 
52-18 
2-10 
10 - 1 

13- 6 

14- 13 

16 I. A. 

6 105-43 
W ; lOfr-49 
13 68-18 


97 

149 


»f 

It 

N 


16 L i 

con 

29 

IS- 5 

H 

28- 3 

tl 

SO- 2 

44 

122- 5 

tt 

125- 1 

85 

2- 6 

II 

68-31 

107 

60-23 

If 

R2- 6 

It 

R6-10 

It 

E9- 3 

II R 14- 7 

115 

100-30 

17 1 

. A. 

10 

8- 3 

28 

18- 6 

08 

58-33 

110 

44- 4 

181 

6-24 

194 

7- 7 

201 

6- 5 

It 

19- 2 

II 

19 -10a 

If 

62-18 

II 

60-54 

II 

91-41 

II 

Rl-19 

It 

R5-13 

II 

R5-19 

tl 

Rll- 2 

18 1 

A. 

22 

8- 4 

121 

Pre- 2 

144 

126- 9 

II 

126-10 

158 

55-20 

19 1. A. 

95 

100- 5 

101 

122-12 

108 

122-12 

170 

18- 5 

184 

7- 7 

196 

38-11 

203 

41-12 

H 

41-14 

H 

43- 7 

221 

43- 7 

20 

I. A. 

80 

61-18 

108 

100- 1 

116 

6-2a 

II 

7- 7 

tl 

Rll- 2 

144 

53-18 

160 

100-29 

165 

67-20 

tt 

Rl-19 

21 

X. A. 

1 

67-19 

tl 

Bll- 2 

98 

58-33 

148 

126-10 

241 

580-81 

22 

I. A. 

'60 

106-49 

66 

68-29 

76 

18- 6 

1 ti 

14-14 

^ M 

18- 5 

120 

41- 1 


22 1. 

A. eon 

163 

58-31 

It 

63A- 7 

II 

67- 5 

It 

72-11 

199 

Rll- 2 

23 ] 

[. A. 

1 

8- 9 

32 

68-27 

II 

58-30 

II 

67-13 

II 

76- 4 

•1 

R2- 4 

tl 

B5-2S 

37 

45- 6 

57 

38- 5 

II 

38-11 

92 

E2- 7 

106 

58-39 

138 

8-20 

II 

68-17 

II 

Rll- 2 

158 

58-86 

II 

105-67 

24 

I. A. 

76 

8-20 

II 

10- 4 

II 

11- 2 

93 

13- 6 

137 

1- 1 

164 

35-28 

It 

106-20 

170 

52-31 

tl 

91-25 

196 

123- 4 


25 1. A. 

9 58-17 

It BU- 2 

54 91-21 

137 64-15 

179 1- 6 

•I 2- 5 
•I Bll- 2 
183 6- 4 

.1 38- 5 

II 36-11 
210 111- 9 

241 1- 4 

H. 63A- 1 
■« 76- 1 

II 76-19 
It B7- 4 

26 I. A. 

45 .65-14 
58 51-22 

It 106-55 

II 108(b)-2 

» 108(b>-4 
.. 108(g)-l 
71 122-5a 
83 6-2a 

.1 122-19 
97 58-26 

107 63- 2 

216 67 4 

ii 105- 8 
n 105-20 
ti 105>47 
It 105-66 
M 105-79 

n 111- 6 


27 1. A. 

17 . 60-2Si 
61 91-86' 

It Rl- 6- 
58 58-29- 

ti 58-31 
II 58—33' 

It 60— 1‘ 

ti R6— 6- 
69 14-13- 

86 91-20- 

93 54-15' 

93 67- 5 

162 8-20’ 
M 122-12 

216 R3- 7 

28 I. A. 


1 

16 

86 

II 

46 


H 


M 

65 

71 

111 

121 

148 


8 - 5 " 
3-20 
18- 5- 
8 - 20 - 
Rll- 2- 
5- 1 
» 63 A- 3 
54- 1 
RIO- 3 
e- 5 
68-22 
10-16 
61- I 
Bll- 2^^ 


152 

ti 

ti 

169 

M 

169 

198 

ti 

211 

ti 


11 - 2 
18- 6- 
106-34 

19- 6 

20 - 1 
Pre- 4 

8 - 6 
105-68 
61-22 
63A- 3v 


29 

1 

9 

ti 

ft 


1. A. 

6- 4 - 

92- 2: 

93- 18 
101 - 1 
101- 4= 

R 1-10 
126-10' 
106- 8 
106-69 
68-85- 
60-10' 
62- 6 - 
Pfe- 2 
3-41 
IO 6 - 47 : 

30 I. A. 

14 106-88- 

68-19 
68-86 
62- 2 
62- 5 

105- 68 • 

106- 67 
76- 7 

Bft-18- 
8 - 8 - 
8^14 
18^ 6- 
8-41 
7- 2' 


tl 

118 

127 

138 

tl 

148 

M 

• It 

196 

203 

II 


64 

•9 

'it 

II 

If 

M 

66 

II 

71 

ft 

4 94 
114 


It 


At /odi W Ilia OafnfHmtaryliHdii>dMld thf 



!I!ABLB OF OAfiBS 


30 1. 
Hi 

M 


[61 INDIAN appeals] 2467 


189 

190 
238 


A. eon 

34 I. A. eon 

39 1. A. con 

68-24 

160 405-49 

138 8-10 

68-13 

H 105-51 

166 126-10 

132- 3 

179 3-43 

202 Pre- 4 

8-20 

» 69-18 

M 8- 4 

35- 9 

H 69-21 

218 3-11 


6 - 6 
48-10 

54- 23 

55- 12 
65-22 
68-89 

31 1. A. 


M 

II 

n 

H 

M 


1 

17 

24 

88 

11 

144 

*1 

149 

M 

M 

176 

208 


10S(l)-5 
48-15 
105-47 
105-52 
105-51 
111-10 
105-48 
105-51 
111-10 
137- 6 
6- 8 


321. A. 

I 52-14 

>1 62-17 

II 53-24 

23 60-23 

II 64- 5 
» 67-10 

H B 1-11 
II B14- 2 
H B14- 7 

II B 14-1 2 
86 18- 6 
105 26- 8 

123 91- 6 

>1 92-27 

« B 2-15 

185 8-20 

177 24- 3 

186 8-14 

II 108(o)-6 

203 Pre- 4 
2k9 60-41 

33 I. A. 

1 1 - 1 
30 105-60 
42 58-41 

46 105-69 

68 128- 4 
81 82-17 

II 95- 1 
86 122-16 
97 122-12 

106 105- 4 

107 58-82 
60-17 
67-14 

34 1. A, 

9 104- 1 
II B 2- 8 
*• BU- 2 
87 106-20 

H 111- 6 

109 62- 1 

« 59-18 

•I 60-26 

« AM 108[o)-8 
» -HI 11^ 8 


It 

It 


M 


41 


35 I. A. 

17 8-6 

28 Bll- 2 
48 6-16 

6-20 

6- 35 
II 38-11 

73 108(l)-6 
98 58- 5 

n 53- 9 

118 27- 2 

189 3-32 

II 8- 9 

36 I. A. 

31- 2 
55-20 
9-10 
83-20 

7- 7 
105-42 
105-82 
111-12 

6-2a 
6-13 
55-18 
68 - 8 
R12- 5 


228 


1 

44 

71 

85 

148 

t| 

H 

tl 

176 

41 

203 

II 

II 


37 I. A. 

19 67-20 

M 78- 5 
R 1- 9 
II R 1-J9 
27 100-20 

136 8-10 

.1 10B(o}-6 
162 65-15 

182 60-44 

76- 8 
82-23 
44- 5 
105-47 

38 1. A. 

45 B 1-12 
15- 2 
19- 6 
118- 6 
122-16 
6- 4 
14- 2 


II 


>1 


198 


11 


54 


65 

85 

87 

112 


39 I. A. 

55-16 
66-11 
68 - 8 
R6- 4 
7- 7 
92- 2 
92-13 
101 - 1 
101- 3 
101-10 
Bt-10 
Bl-19 
•-2a 
06-24 
6-96* 


7 

tl 

01 

Of 

49 

68 

II 

09 

tl 
Of 
01 
• n 

109 

H 

108 


09 

H 

II 

II 

II 


8 - 3 
52-18 
52-32 
101 - 1 
101 - 6 
B5-19 


43 I. 

249 

II 

tl 

II 

tl 

364 

•I 

•I 

284 

II 

294 


A. con 
38- 7 
38-11 
38-12 
41-13 

59- 9 
2 - 6 
9- 1 

69- 2 
58-33 

60- 37 
100-31 


41 I. A. 

23 7- 3 

I. 122- 3 
M 126- 9 
.1 126-10 
45 73- 1 

64 58-31 

I, 60- 5 
II 62- 5 
110 3-38 

II 59- 6 
176 15- 2 

189 8-20 

216 Bl- 2 

II Bl-12 
221 108(d)-2 
42 I. A, 

9- 1 
63A- 3 

59- 2 

60- 22 
3-38 
3-31 

38- 6 
38-11 
53-34 
R4-15 
53-33 
3-lU 
78-10* 
6-2a 
111-17 
116-13 
123-12 
105-35 
111 - 3 
111-14 

43 1. A. 

13 33- 2 

104 63- 3 

II 63-20 
II 63-30 
122 68-89 

188 63A- 3 
164 137- 5 
187 Bl- 5 
207 •- 4 

313 85- 4 

H 123- 4 
348 8-81 


1 

09 

H 

If 

22 

64 
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813 

72- 3 

•1 

100-29 

848 

10-19 

425 

Bl- 0 


Bl-11 

441 

18- 2 

>• 

18- 3 

462 

105-68 

•1 

108-67 

475 

58-86 


68- 2 

486 

8-19 


65-10 

493 

6-2a 

517 

128- 4 

528 

6-13 

687 

B6- 3 

651 

Fre- 2 

It 

68-11 

609 

88- 6 

ft 

8H-11 

It 

38-12 

620 

63-34 

644 

106-34 

ft 

111-26 

666 

6V 1 

99 

63- 3 

•1 

53- 4 

If 

53- 6 

If 

63-16 

If 

53-20 

708 

62-13 

It 

63- e 

H 

76- 7 

ILR 

12 Bom. 

88 

78- 8 

H 

79-10 

101 

Bl-11 

187 

81-18 

99 

29- 8 

317 

53- 8 

331 

8- 9 


I L R 

12 Boro.con 

231 

61- 6 

242 

68- 6 

247 

18- 4 

It 

122-6a 

852 

111-14 

866 

6-3a 

411 

R14-4 

422 

6-30 

634 

8- 4 

If 

8-20 

669 

3-39 

tt 

48- 9 

668 

65- 5 

678 

3-49 

tl 

106-25 

tl 

111-14 

ILR 13 Bom. 

45 

60-44 

It 

67 a- 1 

It 

82-18 

51 

Bl- 6 

tl 

El-12 

87 

3- 1 

II 

105-14 

90 

68-12 

tj 

58-41 

>t 

67-16 

106 

R3- 5 

•1 

B7-ia 

126 

6-35 

131n 

6-85 

150 

6-34 

166 

123- 4 

229 

78- 4 

204 

14-14 

•t 

18- 5 

It 

19- 2 

tl 

123- 4 

294 108(b)-3 

297 

63- 2 

II 

63- 6 

823 108il)-9 

II 

114- 7 

848 

101- 3 

862 

123- 4 

873 

10- 4 

tl 

105- 1 

II 

105-47 

434 

63-16 

468 

19- 9 

567 

R7- 9 

ILR 14 Bom. 

1 

18- 4 

19 

58-81 

If 

B7- 4 

If 

R9- 1 

28 

63A- 4 

It 

72- 8 

78 

68-81 

118 

B2-18 

If 

B7- 6 

213 

Pre- 4 

269 

68-39 

If 

67-17 

It 

96- 1 

tl 

B2- 4 

819 

105-81 

H 

106-82 

tf 

107- 6 

877 

58- 4 

884 108(J)-1 


ILR 

14 Born. con. 


384 

115- 4 

404 

€5- 4 

488 

85- 3 

ft 

SS-i 6 

482 

122-5a 

506 

3-84 

If 

78- 3 

577 

68- 4 

tl 

100-16 

ILR 

15 Bom. 

24 

60-45 

27 

60-46 

32 

41- 1 

44 

69-11 

71 

61-22 

183 

68- 4 

It 

100-16 

222 

8- 4 

247 

3- 2 

279 

61-18 

326 

13- 6 

407 

105-47 

If 

106-25 

If 

106-39 

ft 

111-14 

It 

111-23 

414n 106-24 

416 

111-23 

415n 106-19 

tt 

106-49 

443 

IS- 6 

555 

35-10 

II 

15- 3 

549 

126- 9 

625 

65- 4 

tl 

72- 4 

•1 

B2-12 

II 

BIO- 6 

644 

R7- 6 

•I 

B7-13 

647 

105-49 

652 

15- 2 

067 

55- 3 

673 

6-2a 

II 

7- 7 

692 

58- 6 

II 

Bl- 9 

II 

B2-14 

tl 

B7- 4 

704 

105-47 

ILR 

15 Bom. 

1 

63- 6 

It 

63-24 

141 

69- 4 

tf 

76-20 

tl 

84- 7 

tl 

84- 8 

172 

58-86 

» 

67-16 

217 

18- 8 

303 

67-16 

441 

180- 7 

486 

67-11 

M 

91- 8 

II 

Bl- 6 

II 

Bl-19 

492 

13- 5 

11 

16- 8 

687 

6-24 

668 

105- 1 

tt 

105-7U 


ILR 


16 Bom am 


568 

108(1-7 

699 

10-18 

M 

60- 7 

If 

60-37 

If 

84- 6 

tl 

Bl- 6 

706 

60-28 

•1 

91- 8 

ILR 

17 Bom. 

1 

18- 6 

32 

B7- 6 

II 

R9- 2 

232 

6- 3 

351 

18- 4 

365 

60-60 

425 

58-35 

11 

58-41 

It 

67-15 

II 

68- 2 

II 

68-17 

tl 

B4- S 

II 

Rll- 2 

486 

123- 2 

503 

8- 6 

647 

R3- 6 

681 

106-25 

711 

69- 4 

786 

61-22 

It 

61-26 

741 

3-34 

tl 

48- 1 

It 

92-17 

771 

61-10 

ILR 

18 Bom. 

7 

15- 2 

66 

61-25 

86 

92-17 

If 

100- 1 

107 

lOfi-24 

tf 

111-23 

109 

106-84 

II 

107- 1 

It 

107- 6 

110 

106-24 

11 

111-14 

II 

111-23 

186 

122-6a 

160 

1- 4 

II 

66-18 

II 

81-13 

175 

R12- 6 

26Q 

10.5-79 

256 

106- 4 

11 

106-24 

II 

106-26 

II 

116-13 

283 

8-20 

848 

101- 1 

872 

63- 9 

444 

3-84 

II 

78- 9 

607 

106-47 

tl 

106-80 

II 

105-82 

11 

116-18 

691 

61- 4 

603 

108{ii-l 

670 

126-16 

684 

48- 9 

ft 

B13- 4 

668 

123- 2 


ILR 
18 Bom-ccn 
739 8- 2 

745 107- 1 
765 60-36 

ILR 19 Bom. 


80 

2- 6 

133 

111-17 

133n 105- 7 


10 5- 9 

138 

105-83 

150 

105-31 

• • 

106-32 

207 

3- 3 

271 

7- 7 

273 

Rl-ll 

290 

130-19 

391 

3-89 

626 

6-39 

647 

IS- 6 

663 

8- 2 

697 

7- 3 

803 

7- 7 

ILR 

20 Bom. 

1 

61-25 

II 

108(b)-4 

78 

106-12 

116 

7- 7 

150 

7- 7 

158 

48- 9 

tt 

68- 2 

279 

2- 6 

tl 

R8- 7 

290 

3-34 

tl 

S-49 

296 

67-16 

11 

B4- 3 

298 

61-22 

810 

12- 2 

tl 

12-12 

316 

35-14 

838 

Rl-ll 

346 

60-28 

864 

111-14 

II 

117- 2 

390 

67-20 

II 

R5-19 

439 

l08(ta}-3 

II 

1 06(j)-4 

tl 

108(j^-6 

II 

112- 2 

460 

14- 5 

II 

30- 2 

467 

44- 4 

469 

76-13 

492 

60-28 

611 

U- 4 

622 

65- 2 

II 

66-13 

649 

63- 6 

I) 

60-19 

663 

59-14 

565 

2- 6 

671 

16- 2 

615 

82- 3 

, tf 

82-28 

686 

6-81 

677 

60-32 

718 

19- 6 

721 

66- 4 

744 

Bll- 2 

769 

2- 6 

tt 

106-49 
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TABLE OF 


I L R 

20 Bom. con 
759 111-14 
» 111-23 

116-12 

ILR 21 Bom. 

180-17 

131- 1 
106-34 

55- 0 
108(o)-S 
10H(j)-l 
111-13 
58-24 
3- 2 
.58-28 

67- 13 
106-29 

108(j)-5 
6- 4 
35-14 
8 - 2 
105-79 
60-23 
105-79 
105-82 

68- 33 
60-44 

132- 19 
60-44 

60- 45 
68-33 
13- 5 

61- 23 
60-28 
44- 7 
38- 7 

3-41 
55-20 


60 

ft 

154 

175 

ff 

195 

ft 

198 

226 

267 

ft 

.311 

ft 

319 

349 

387 

394 

396 

509 

»» 

628 

644 

572 

619 

T1 

704 

709 

749 

793 

797 

808 

827 

>9 


ILR 22 Bom. 
38- 1 
38- 6 
61- 9 
61-22 
51-26 

ini- 2 

67-17 
4- 4 

54- 14 

55- 1 
3-34 

48- 9 
3- 1 
106-20 
58-33 
53- 5 
53-19 
60-28 
58 - 1 
60-13 

81- 13 

82- 18 
106-22 
106-32 

108(q)-l 
60-28 
116- 4 
19- 6 
19- 8 
105-69 
111-17 
60-49 
72- 2 


1 

ff 

ft 

ft 

tt 

107 

164 

176 

» 

II 

213 

II 

235 

241 

246 

255 

<9 

271 

304 

ft 

tt 

ft 

348 

99 

tt 

375 

389 

409 

99 

422 

428 

440 


ILR, 

22 Bom. con 
440 72- 3 

M 84- 5 

II K2-12 

489 124- 3 

533 15- 2 

M 15-3 
610 8- 4 

I, 8-15 
624 1114- 7 
658 6-35 

672 lU- 8 
686 3-40 

701 Rl-10 

.1 Kl-19 

754 106-46 

761 83- 8 

.1 132-19 
771 R2-18 

» E3- 3 

M R 7- 3 
794 108(0-6 

820 Rl- 8 
893 105-37 

I. 105-38 
I. 116-13 
52- 8 


62-11 
52-18 
48- 9 
67-20 
6- 4 


n 


939 

19 
99 

945 

91 

984 

ILR 23 Bom. 

1 3-2 

63-- 6 

63- 6 
108(e)-3 
108(e)-4 
108(e)-6 

3- 2 
66-20 

44- 10 

45- 6 
2 - 6 

R14- 2 

6- 2a 
123- 2 
126-16 

64- 23 
44- 6 

123- 2 
10- 5 

7- 7 
68-26 

Rl- 6 
39- 1 
39- 4 
39- 6 
69-11 
69-23 
69-26 
44- 7 
68-21 
B6-17 
6- 9 
108(o)-2 
126-16 
64-14 
R7- 9 

105- 63 

106- 69 
105-79 


II 

II 

16 

It 

It 

22 

66 

73 

80 

119 

It 

131 

ft 

It 

181 

184 

284 

271 

287 

»% 

•I 

842 

»i 

Pi 

348 

»> 

386 

II 

•I 

897 

610 

618 

626 

692 

603 


ILR 

23 Bom. con 
644 R5-27 

659 18- 4 

682 123- 4 
725 122-6a 
759 R12- 6 
781 67-13 

ILR 24 Bom. 


31 

128 

170 

800 


>f 


343 

400 

•I 

11 

420 

426 

•I 

462 

II 

602 

II 

604 

II 

566 

619 

622 


3- 3 
44- 6 
6-2 a 
R4- 8 
R 5-18 
38- 5 
63A- S 
64-23 
55-20 
19- 6 
106-26 
111-14 
60-27 
64- 5 
3-23 
130-17 
105-37 
116-13 
91-20 
60- 7 
6-27 


I L R 

26 Bom. con 
121 R7-12 

II R7-13 
I. R8- 7 

140 40-22 

169 48- 3 

198 8- 9 

241 67- 6 

252 58-12 

II 68-33 
II 56-35 
M 68-40 
II 98- 1 
.1 105-67 
271 Pre- 4 
II 3-46 

It 61-22 

805 8-17 

312 83- 5 

II 84- 6 
319 19- 9 

326 38- 6 

II 38- 6 
II 38-11 
360 106-24 
863 76-12 

It 76-14 
It R2- 7 
It R2-13 
I. R7- 4 


It 

19 


ILR 25 Bom. ' 

379 

43- 0 

52 

6-80 

. tl 

82-17 

101 

2- 5 

433 

33- 5 

19 

R7-12 

99 

41- 8 

f 9 

B -h- 6 

99 

Rl-19 

104 

60-26 

437 

100-29 

99 

104- 1 

446 

46- 6 

w 9 

R5-13 

449 

15- 2 

116 

R9- 1 

99 

123- 2 

99 

B9- 3 

600 

82-17 

1 

126 

4- 4 

99 

92-16 

161 

B 14-13 

•9 

95- 1 

202 

63- 1 

610 

65-. 9 

It 

63- 2 

638 

3-34 

91 

63- 6 

99 

61-13 

99 

63-20 

643 

63- 6 

91 

63-22 

677 

63- 6 

99 

63-34 

99 

130-17 

269 

108(o)-l 

682 

122-5a 

99 

108(o)-8 

648 

60-13 

837 

B3- 7 

II 

60-18 

483 

106-14 

It 

84- 8 

666 

106-69 

661 

R9- 1 

663 

8- 5 

II 

B9- 3 

99 

105-68 

760 

65- 9 

606 

Bl-20 

ILR 27 Bom. 

616 

69-11 

23 

83- 7 

659 

696 

702 

3- 7 
118- 2 
121- 1 

99 

19 

99 

83- 16 

84- 2 
84-10 

99 

121- 2 

99 

103- 1 

760 

65- 9 

99 

103- 6 

ILR 

26 Bom. 

81 

123- 2 

1 

61- 1 

01 

3-11 

83 

68- 9 

146 

63- 1 

62 

69-39 

99 

68-12 

88 

60-28 

99 

63-24 

91 

82- 6 

164 

60-28 

91 

82-18 

167 

Bl-19 

99 

R14- 2 

262 

116- 1 

121 

B2-18 

866 

2- 6 

91 

B2-23 

n 

62- I 


19 

292 

297 

99 

322 

tt 

M 

330 

408 

It 

452 

It 

•I 

600 

616 

It 

II 

It 

It 

600 

It 


ILR 

27 Bom. con 
266 62-31 

271 60-50 

E7- 8 

60- 15 
60-28 

R 14-12 
63- 1 
53- 6 

63- 19 
8-18 
3-39 

48- 9 
3-34 
3-39 
48- 9 
10 - 1 

61- 24 
105-20 
105-79 

105- 82 

106- 26 
68-41 
93- 5 

ILR 28 Bom. 

11 Rlrl9 
102 B2-18 
B8- 7 
67-19 
67-20 
91- 6 
91- 7 
91-41 
Bl-19 
8 - 2 
72- 6 

R2-12 

44- 7 
6 - 8 
105-69 
60-85 
2 - 6 

62- 18 
60-84 

Bll- 2 
BU- 2 
68 A- 8 

64- 23 
55-20 

B 4-13 
B 6-12 
B 6-18 
63-20 


99 

163 

It 

■ *1 
It 
tt 

163 

161 

It 

tt 

201 

215 

305 

349 

861 

It 

371 

ti 

898 

466 

It 

•« 

630 

It 


It 

639 


ILR 

19 

42 

46 

It 

It 

183 

199 

It 

ft 

218 

ft 

267 

tt 

276 

806 

ti 

828 

891 


29 Bom. 

8-20 
46- 8 
48- 7 
46- 8 
69-18 
15- 2 
3-34 
58- 6 
130-17 
105-37 
I08(q)-1 
123- 2 
123- 4 
123- 4 
122-11 
123-12 
S- 8 
76- 8 


ILf^ 

29 Bom. >eofi 
391 108 


415 

428 

tl 

486 

91 

463 

460 

91 

680 

tl 

tl 

tl 

tt 

M 

II 

II 

•I 


8- 4 
63 - 6 
123-'4 
62^ I 
52-42 
123- 4 
Pre- 4 
8- 4 
2 - 6 
61-23 
106- 4 
106-12 
105-19 

105- 25 

106- 26 

105- 81 

106- 23 


ILR 30 Bom. 

119 68-38 

187 106-36 
166 67A- 1 

It Bl-10 

BW9 

84- 6 

a- 2 
68 - 8 
65A- 1 
116-10 
6- 4 
21-' 6 
68-83 
111-11 
14-18 
Blr-12 


91 

167 

260 

91 

If 

It 

304 

It 

426 

466 

477 

It 

668 

678 

ILR 

16 

112 

169 

166 

99 

99 

91 

163 

tt 

244 

250 

271 

393 

II 

406 

462 

It 

627 

II 

It 

662 

It 

666 

M 

M 


O'- 

31 Bom. 

114- 9 
B 1-19 
lOSUH 
6- 8 
6- 7 
. 6-88 
.21- 5 
3- 3 
105-49 
B6- 8 
18- 6 
92-17 
62rl3 
62-88 
63 t 9 
B14^ 9 
B 14-10 
78-21 
63-20 
9- 8 
6-29 
68-18 
8-43 
69-18 
6^21 

ILR 32 Bom. 
.82 68A^ 6 

186 . 66- 9 

172 ^ . 6- 6 
H ,19^ 2 
18l ‘'40-82 
806 B14- 9 


ik 
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ILK 

32 Bom. con 


886 

8-20 

It 

62-12 

19 

100- 5 

432 

Pre- 4 

441 

123- 6 

4t9 

6-29 

ft 

6-35 

521 

60-10 

II 

84- 6 

It 

102- 3 

569 

50-35 

It 

105-67 

581 

6-34 

ILH 33 Bom 

1 

3-82 

fl 

8- 9 

44 

3-11 

11 

59- 2 

11 

69- 8 

53 

3-20 

It 

8-10 

ft 

65-12 

96 

60- 1 

!• 

60- 2 

122 

18- 2 

tf 

10- 3 

216 

E2- 6 

273 

R6-29 

fl 

E8- 3 

311 

65-18 

373 

3- 2 

610 

107- 7 

fl 

107- 8 

tl 

130- a 

II 

134- C 

ILR 34 Bom 

59 

53-3^ 

128 

2- £ 

1 1 

G7-1.! 

139 

6- < 

fl 

54- £ 

175 

43- ' 

fl 

G.5- < 

202 

:}-3i 

II 

69- 1 

287 

8- 


„ 54-12 

M 118- 2 
M 122- 2 
.. 122-10 
.. 123- 5 

329 111-17 
349 3- 2 

354 E 1-12 
462 68-41 

.. 67-15 

540 ne-12 

601 19- 2 

M 126— 8 

ILR 35 Boro. 
I 134- 5 
93 58-33 

169 6-2a 

182 51-22 

204 76- 4 

<131 68-88 

280 114- 9 
248 Eli- 2 

268 14-10 
^ »r 58-83 

269 e-98 

» 8-89 


ILR 

35 Bom. con 
269 41-23 

280 68-35 

M 67-16 
327 58-17 

333 108(e)-4 
•> 108(e)-6 

H 116-12 

342 3-39 

M 41-21 
395 66- 1 

M 58-18 
M 81-13 
403 6- 8 

412 8- 1 

438 54-17 

.. 92-17 

452 E6- 3 

507 65- 4 

ILR 36 Bom. 
68 E4-10 


139 

185 

189 

214 




n 


6-12 
65- 4 
52-15 
10 - 1 
19- 2 
21 - 2 
.1 123- 4 
488 Pre- 4 
440 40-17 

500 105-19 
M 105-70 
M 107-71 
610 7- 7 


tf 

516 

539 

tf 

504 


43- 4 
3-31 
60-27 
64- 5 
3-47 
M 100- 5 
624 E I- C 
639 Prc- 4 
tf 8— 4 

ILR 37 Bom. 

6 3 54- 5 

.1 54-14 

152 1- 1 

198 3-27 

M 130- 3 
>1 130-12 
284 105-79 

326 Eli- 2 
427 52-27 

.1 62-36 

471 130-23 

621 62- 8 
» 52-11 

.» 100-28 
044 23- 4 

ILR 38 Bom 


10 

24 

•I 

II 

If 

177 

240 

If 

249 

905 


S3- 9 

67- 20 
101 - 1 
EL-10 
R 1-19 

68- 13 
106-16 
106-30 

66-18 
4- 8 
187- 6 


ILR 

38 Bom. con 
272 6-26a 

369 101- 1 
373 58-39 

631 132- 2 
•1 132- 7 
659 137- 6 
6^0 137- 4 
703 64-23 

.1 58-83 

716108{b)-2 

IL R 39 Bom. 

26 e-2a 
41 60-26 

.1 E2-18 

65 60-23 

119 58-33 

133 67A- 1 
316 105-47 

358 65- 4 

„ 68-13 

I, 116- 3 
434 105-60 
441 53-33 

472 63A- 3 
.1 54-23 

507 53-6 

63- 0 
53-10 
I, 53-32 
.563 IB- 6 
625 105-35 
„ 111 - 2 
729 El-11 

ILR 40 Bom. 


•I 


II 


69 

74 

M 

248 

313 

ft 

.321 

378 

483 

•I 

492 

498 

630 

646 


8- 9 
8-20 
58-38 
El-12 
61-18 

91- 13 
lU-16 

68-33 
60-23 
76- 8 
E5-27 
40- 0 
137- 8 

92- 16 


ILR 41 Boro 


347 

If 

If 

357 

872 

864 


11 

It 

It 

439 

•• 

458 

660 

i> 


7- 7 
44- 6 
44- 7 

RU- 7 
40- 9 

8 - 11 
3-16 

3- 18 
69- 7 

53 A- 3 
55- 1 
105-62 
107- 6 

4- 6 
64-21 

ILR 42 Bom. 
87 44- 6 

103 108U)-8 
186 61-11 
159 79- 8 

170 22- 8 


ILR 

42 Bom oo» 
195 111-16 
215 2- 6 

li 62-18 

H 52-34 
309 K5-10 
734 111-14 

ILR 43 Bom. 

17 44- 6 

28 6- 8 
•I 109- 5 
M 111-19 
37 6-28a 

105-69 
69 63A- 1 
I, 72- 3 
88 21- 9 

181 55-11 

210 52-18 

334 60-26 

412 Ul-11 

472 7- 7 

I. 44- 6 
487 60-15 

531 105-37 

I. 116-13 
575 El- 3 
.1 El-ll 
.1 El-19 

631 1114- 3 
703 2- 5 

707 53-15 

ILR 44 Bom. 


139 

223 


3-47 
82-20 
El- 6 
3-11 

10- 4 

11- 4 
11 - 0 

7- 7 
E 14-10 
E 14-12 
3-11 
3-18 
59- 8 
6- 4 
6-34 
61-26 
108{b)-3 
l08(b)-4 
68-33 
R 5-23 
E 14-11 

ILR 45 Bom. 


231 

304 

II 

ft 

341 

36G 

H 

405 

11 

It 

488 

542 

950 

>1 

11 

961 

981 

If 


8 

55 

b7 

105 


91 


117 

164 

170 


ft 

174 

n 

234 

300 

803 

860 


105- 4 
67A- 1 
41- 6 
01-11 
91-18 
60-28 
123- 6 
3-34 
8-38 
40-17 
E14- 7 
E 14-12 
3- 2 
114- 8 
111-U 
105-43 


I L R 

45 Bom. con 
360 103-12 
508 105-79 
623 58-35 

fi 68- 6 

E2- 8 
111-16 
112 - 6 
3-39 
59- 7 
Kl-19 
28- 3 


II 

536 

ff 

910 

989 

1009 

1038 


If 


i> 


SO- 2 
32- 5 
2- 9 
54- 4 
92- 2 
6- 4 


1056 

ff 

1112 
1167 
1170 53A- 3 
1179 10-17 

I, 10S(j)-l 

I. 108(j)-6 

1296 123- 4 
1301 63A- 1 
1335 60-26 

ILR 46 Bom. 


28 

153 

162 

185 

21.3 

tf 

218 

II 

302 

348 

ft 

409 

If 

481 

651 

816 

848 


44- 6 
8 - 6 
8 - 6 
55-11 
82-17 
95- 1 
60-17 
El- 6 
54- 4 
E7- 3 
110- 3 
60-28 
60-30 
105-46 
6-30 
105-72 
E6-12 


„ E 14-13 
993 El- 9 
1009 101- 1 

I. 101- 2 

ILR 47 Bom 


1 

4 

G6 

137 

191 

ft 

827 

835 

369 

529 

597 

If 

II 

ft 

621 

II 

II 

tf 

652 

696 

712 

719 

II 

790 

ft 


105- 43 

106- 49 
12V-12 

59-8 

14-10 

54- 23 
8- 4 
8-20 

55- 3 

6-2ii 
6- 4 
6-10 
6-11 
10- 3 
3- 2 
53A- 1 
63a- 3 
58-33 
61- 6 
63A- 5 
Rl-11 

a-22 
6-16 
86 - 1 
86 - 2 


ILR 

47 Bom. con 
790 36-3 

798 105-79 

95G 118- 9 

ILR 48 Bom. 

3S 106-13 
If 106-19 
116-12 
17-2 1:5-27 

341 116- 1 

.. ilG- 2 
391 r.'O- 1 

404 72- 3 

435 52-27 

» lj:i- 6 
541 lU5-o(J 

111- 14 

112- 4 

ILR 49 Bom. 

Tre- 4 
8- 4 
0-10 
8-20 


II 


II 


CO 

tl 

fl 


ft 


167 

208 

245 


21-1 


o 


1114-12 
55- 3 

60-14 
1.108(1)- 0 


It 


55- 2 
65-21 
K 14- 4 
ii 14-11 
52-20 
123- 6 
95- 4 
5:i-38 
38- 8 
67-22 
111-14 
60-22 
54-23 
58-33 

50 Bom. 
44- 0 
60-11 
60-44 
137- 3 
114A-1 
100-10 
14-10 
58-3:} 
53A- 3 
76-10 
i;7-13 
U8- 7 

ILR 51 Bom. 
16 El- 7 

37 52- 1 

tf 

125 

If 

133 
149 

I* 

If 

231 
247 


325 

ft 

339 

388 

tl 

596 

662 

821 

832 

842 

847 

862 

ft 

ILR 

204 

331 

II 

360 

450 

547 

568 

M 

650 

602 

730 

tl 


I) 

II 

II 

274 


52-40 

E3- 7 
115- 4 
128-14 
106- 3 
106-34 
110 - 1:8 
54-23 

54- 23 

55- 3 
55- 4 
55-20 

105-14 
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1 L R 

51 Bom con 
274 108(£,-1 
oLOdim)-! 
450 Rl-12 

771 Rl- 6 
1040 SI- 4 
51- 8 
61-16 


n 


II 


ILR 52 Bom. 

142 108(e)-3 
176 8-20 

H 13- 2 
•• 15- 5 

208 62- 1 
.» 52-19 

M 52-40 
219 3-11 

»i 3-18 
.• 3-19 

M 69- 8 
307 51- 8 

** 63A— 1 
813 123- 6 

316 123- 4 
459 104- 1 

•» R2-11 

693 53A- 3 
875 69-14 

883 3-32 

55-21 


It 


ILR 53 Bom. 

230 8-20 

.321 6-27 

M 53- 9 

ti 64-14 
•I 54-16 
363 60-41 

H 91- 4 

M 91- 8 

.> 92-16 

•« 96- 1 

360 60-28 

444 Bl-12 

453 62-11 

689 3- 6 

M 61- 1 

676 65- 4 

773 3- 2 

777 108(c)-4 
819 8-17 

ILR 54 Bom. 


30 

362 

358 

It 

487 

495 

625 

ILR 

625 

ILR 

36 

374 

403 

462 

II 

666 

n 

H 

596 


68-33 
B6- 8 
18- 6 
21- 3 
lU-17 
67- 6 
60-41 

55 Bom. 
84- 5 

56 Bom. 

R6- 8 
12- 4 
6-18 
130-12 
130-13 
64- 6 

64- 14 

65- 12 
63- 84 


ILR 57 Bom 
194 91-12 

M 91-13 
H 106-42 
PI 105-50 
•> 111-12 
234 Fie- 6 

IP 6— 1 

ti 58-39 
346 Rl- 1 
•I B 14-13 
593 58-31 

709 3-31 

737 19- 2 

ILR 58 Bom. 

75 91- 4 

254 123- 4 

327 108u)-2 
M lOaiji-4 

M 108(j)-6 

419 106-79 
472 76- 3 

650 53A- 3 
It 53A- 6 
PI 6i-z3 

ILR 59 Bom. 

63 55- 2 

PI 65— 3 
194 2- 6 

M 111-14 
*p ill-25 
PI 114A-1 
573 137- 4 
682 55- 6 

6ol 100-11 

ILR 60 Bom. 


34 

5- 4 

IP 

53- 6 

220 

54-19 

226 

53-lOa 

326 

3-42 

II 

6- 3 

394 108|j)-6 

If 

109- 5 

736 

53A- 3 

ILR 

1937 Bom. 

1 

7- 7 

•1 

38- 6 

18 

8-12 

II 

8-20 

140 

54-23 

•1 

66-20 

432 

7- 7 

724 

8-20 

763 

66-39 

895 

6- 4 

II 

62- 9 

ILR 

1938 Bjm. 

155 

6- 7 

446 

63-20 

M 

53-24 

ILR 

1939 Bom. 

36 

21- 4 

71 

6SA- 6 

ff 

54-19 

II 

64-22 

141 

116- 1 

fi 

116- 2 


ILR 1939 
Bom. eon. 
320 106-30 
454 8-20 

713 91-12 

763 58-39 

ILR 
1940 Bom. 

50 53A- 5 
328 108(j)-4 


453 

8-20 

II 

68-12 

480 

63A-13 

605 

R5-13 

640 

R4- 6 

•1 

Bl5-10a 

645 

76- 5 

II 

76- 6 

II 

76-13 

ILR 

1941 Bom. 

1 

62-20 

66 

56-10 

107 

105-43 

fl 

105-49 

136 

100-19 

II 

B6- 8 

l•Rl5-10a 

290 

55-12 

299 

101- 1 

It 

B6- e 

ipRl6-10a 

415 

6-23 

306 

69- 7 

II 

69-13 

It 

69-26 

621 108(l)-6 

529 

63A- 4 

ft 

63A-11 

It 

53A-13 

ILR 

1942 Bom. 

83 

69- 4 

II 

69-26 

19 

69-2 6a 

19 

69-27 

It 

69-26 

169 

69A- 4 

It 

91- 3 

It 

92-13 

It 

92-22 

357 

106-43 

II 

105-50 

441 

16- 3 

It 

27- 4 

608 

B14- 2 

II 

B 11-12 

ILR 

1943 Bom. 

71 

B7- 8 

292B1&-I0a 
480 108(q)-2 

653 

105-26 

II 

105-31 

It 

108 - a 

It 

106-19 

II 

106-41 

H 

110 - 1 

618 

89- 1 

If 

89- a 

•• 

89- 6 


I L R 
1944 Bom. 
274 52-6a 


II 


1 

2 

2 

1 

2 


52-14 
Pi 52-20 
II 52-31 
M 62-38 
361 106-40 
•I 108lq)-3 
388 3-16 

*1 59- 6 

649 60-22 

II 69-3 
II 69-22 

I L R 

1945 Bom. 

68 113-1 

It 113-3 

IP 116-6 

82 108(q)-2 
294 70- 2 

II 70- 4 

PI E6-17 
310 108(q)-2 
343 108(3)-1 
390 67-27 

393 13- 2 

440 122- 
493 13- 

ip 16- 

649 39- 

•» 39— 

656 7- 7 

685 52-12 

IP 62-20 

ILR 

1946 Bom. 

462 62-38 

984 3-30 

IP 3-84 
If 41- 1 
IP 41- 7 
IP 41-23 
•I 122-17 

IP 126-16 

997 10- 1 

II 14-10 

I L R 

1947 Bom. 

94 61- 8 

II 61- 9 
II 105-14 
206 6-S4 

.1 122-18 
228 69- 4 

II 60-48 
372 123- 4 
457 3-19 

636 6- 6 

II 0-6 

II 13- 6 
»• 19- 9 

.1 19- 8 

789 0-2a 

M 6-23 
807 63-11 

II 53-18 
M 63—85 

ILR 

1948 Bom. 

168 Bl- 6 
n Bl-19 


ILR 1948 
Bom. con 
189 60-26 

342 106-17 


CALCUTTA 

Beng. L. R. 
Sup. Vol. 

669 61- 1 

II 105-69 
698 83- 2 

II 83- 6 
613 76-17 

901 76- 6 

1 Beng. L R. 
(FB) 

14 68-31 

1 Beng. L.R. 
(A C) 

7 105-35 
95 4- 4 

1 Beng. L.R. 
(OC) . 
28 68-22 
II 126-10 

31n 58-23 

fi 126-10 

1 Beng. L.R. 

(3N) 

8a 58-31 
7 6-26a 

2 Beng. L.R. 

(P C) 

44 76- 7 

11 76-12 

2 Beng. L.R. 
(A C) 

126 7- 7 

230 58-11 

2 Beng. L.R. 
(0 C) 

11 14-13 

148 18- 3 

2 Beng. L.R. 

(App) 

27 108(l)-4 

45 79- 1 

3 Beng. L.R. 

(A 0) 

103 53-34 

119 108(J}-14 

141 60- 1 

172 68-31 

310 69-14 

3 Beng. L.R. 

( 00 ) 

14 40-15 

70 6-4 

113 129- 3 
130 137- 4 

3 Beng. L.R. 

(App) 

120 44- 6 

4 Beng L.R. 

(A C) 

16 88- 8 
118 38-11 

H 88-18 

184 3- 9 


I 4 Beng. L.R. 
(OC) 


88 

103 

It 

231 

It 

266n 

It 


60-88 
14-13 
122- 4 
18- 6 
14-13 
10 - 1 
11 - 2 


4 Beng. L.R. 
(App) 


48 

68-39 

11 

68- 2 

97 

44- 7 

5 Beng. L.R. 

869 

68-31 

ti 

68-38 

401 108(c)-2 

460 

Bl4- 7 

460n 

60-28 

463 

92- 2 

608 

38- 8 

It 

38-11 

5 Beng. L.R. 


(App) 

26 44- 4 

6 Beng. L.R. 
(A 0> 

64 68- 8 

668n 63-86 
727 6-2a 

6 Beng. L.R. 

(App) 

14 68- 4 

44 l08(b)-3 
63 60- 1 

69 69- 2 

•I 68-13 

7 Beng. L.R. 

66 68-39 

162 51-22 

n 108(i)-l 

H 108i}^6 

341 6- 8 

621 7- 7 

693 6- 6 

720 63-7 

8 Beng. L.R. 

60 10-16 
•I 11-13 
69 108(o)-3 
208 14- 5 

14- 9 
16- 3 
89- 1 
61- 1 
14-18 
16- 3 
S-40 
62-38 


11 

n 

325 

337 

400 

•I 

474 

It 


8 Beng. L.R. 

(App) 

61 61-82 

9 Beng. L R. 

877 11- a 

400 14-18 

9 Beng. L.R. 
(App)^ 
87106(1)-18 


The apeciol featuree of thie work are indicated in the Preffue, 
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to BeDgX.R 

S64 7- 7 

7- 7 
S86 76-16 

llBeng. L.R 
(App) 

39 38-11 

40 108(j)-6 

66 10- 4 

230 61-18 

386n 7- 7 

405 58-39 

IZBcng.L.R 

82 105-75 
90 6-2a 

M 38— 6 
383 106-10 
106-49 
116- 1 
451 Bll- 2 

13 Beng.L R 
124 105-47 


91 


205 

254 

312 


M 


417n 


68-31 
3 - 2 
6- 4 
8-20 
61-22 


13Beng.L.R. 

(App) 

42 6-33 

14 Beng.L.R. 

21 88 - 1 
.. 100-30 
301 108(h)-2 
807 123- 4 
315 68-31 

442 18- 2 

.1 10- 3 

15 Beng.L.R. 
28 68-81 


Pf 

34n 

303 

• I 

360 


69- 4 
68-81 
60-44 
82-18 
7- 7 


ILR 

2 C 8il. con 
184 123- 4 
213 R6- 3 
15- 2 


263 

311 

341 


II 

II 


II 


438 


1. L. R. 
CALCUTTA 

ILR 1 Cal. 

104 11- 9 

.. 17- 3 

138 100-30 
160 8-19 

297 10P(b)-l 
337 62-11 

.. B14- 7 
866 39- a 

39- 6 
891 8- 4 

„ 91-19 

n 106- 6 
„ 106- 8 
,1 106-42 
» 105-47 
•I 105-68 
470 69- 2 

ILR 9 Csl. 

41 B 11- 9 
«8 48-11 

148 106-24 


II 


II 


68-31 

7- 7 

8 - 20 
38- 6 
88- 9 

895 Bl-11 
88 - 6 
38-11 
68-25 

ILR 3 Cal 

210 8- 7 

105-32 
105-72 
111 - 6 
101 - 1 
101- 3 
105- 4 
Hi5-ll 
126-10 
68- 4 
363 R14-1? 
379 118- 2 
121 - 1 
68-31 


tl 


II 


M 

307 


II 


822 


11 


324 

836 


II 


397 


19 

II 


468 

608 

696 


M 

II 

II 

91 

91 

It 


91 


60-41 
67-14 
84- 6 
67-10 
106-25 
106-32 
10.5-41 
106-43 
106-49 
10 >-50 
106-10 
108-12 
706 108(o)-3 
806 65- 9 

ILR 4 Cal. 

23 10- 4 

10 - 6 
28- 3 
32- 5 
2- 4 
59- 3 
111-22 
37- 3 
106-34 
Bl-ll 
1 - 2 
67- 5 
19- 6 
19-11 
106-71 
•.108(1)-13 
111-10 
106-42 
106-24 
106-48 
106-49 
111-26 
60- 2 
60-14 
82- 8 
96- 8 
62-14 
100-81 
18- 4 


M 

It 

91 

66 

61 

67 

96 

II 

142 

172 

283 

804 

19 

814 


II 

827 

389 

>1 

M 


560 

n 

869 

n 

402 

M 

448 


IL 

. R 

I L 

.R 1 

4 Cal 

. con 

6 Cal. con 

466 

16- 2 

317 

10-18 

91 

38- 6 

It 66A- 7 

476 

82-18 

91 

91-12 

91 

R3- 9 

91 

Bl-16 

483 

3- 1 

877 

7 6-’ 6 

610 

44- 7 

91 

R2- 6 

686 

48- 9 

99 

B9- 1 

639 

65-10 

389 

100-29 

II 

72- 8 

421 

21- 3 

II 

100-29 

436 

111-14 

576 

105-60 

613 

B3- 7 

677 

43-12 

649 

100-29 

742 

B7- 6 

663 

91- 4 

If 

B9- 2 

It 

91-25 

778 

105- 1 

741 

18- 5 

It 

106-42 

813 

38- 8 

789 

52- 1 

II 

38-11 

tl 

62-31 

ILR 

7 Cal. 

614 

817 

897 

8-16 

68-43 

3-41 

78 

107 

150 

R 14-1 3 : 
2- 6 
106-34 

ILR 

S Cal. 

196 

3-20 

69 

19-U 

II 

68- 4 

It 

24- 2 

99 

58- 9 

113 

6-2a 

91 

100- 6 

148 

7- 7 

199 

3-34 

tl 

. 38-10 

II 

41- 1 

tl 

100-11 

218 

21-11 

198 

63- 1 

II 

22- 2 

■1 

69-22 

II 

22- 3 

tl 

69-27 

246 

126-10 

It 

71- 2 

269 

11- 2 

253 

43- 7 

394 

68-38 

266 

B 1-iy 

It 

K3- 7 

300 

68-3.> 

It 

B6- 5 

833 

76-12 

414 

106-34 

336 

3-30 

461 

6-2a 

If 

4b- 9 

470 

106-34 

363 

34 3 

tt 

111-11 

II 

38-11 

It 

111-26 

If 

.8-12 

479 

l08ld)-3 

438 

11- 2 

566 

114- 2 

It 

100- 5 

670 

48- 9 

643 

106-47 

616 

59-11 

G84 

8- 6 

' 677 

R14- 7 


688 


it 


61- 1 
61-22 
*1 109ib)-4 
738 3-16 

776 7- 7 

792 5S-26 

811 l08(j)-7 
855 68-25 

864 106- 7 
902 87-3 

M l08ll)-6 

« 109- 2 
*t 109- 6 
» 109-10 
941 37- 8 

ILR 6 Cal. 

17 3-19 

106 11-18 
40-15 
122-6a 
66- 7 
78- 1 
75-12 
61- 6 
B2- 7 
105-79 


703 106- 9 
710 116- 1 
714 B14-13 
753 9- 1 

.1 48- 9 

ILR 8 Cal 


79 


II 


91 

91 


118 


It 


92 

91 

142 

H 

l> 


M 

266 

311 


188 

199 

567 

370 

878 

t* 

ft 

402 

628 

680 

582 

697 

ft 

M 


52-38 

60- 41 

61- 12 
Kl-16 
105-69 
105-70 

6- 4 
6-2a 
B6- 7 
Bl-11 
11- 9 
18- 6 
17- 8 

100- 29 
B6-14 

101- 4 
61- 1 

5-89 
4- 2 
48- 9 


ILR 
8 Cal. eon 
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664 106-47 
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48 106-49 
138 9- 1 

•> 123- 4 
170 18- 5 
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234 68- 4 

295 8-25 

309 Bll- 2 
377 100-29 
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406 62-14 

tl 82-12 

tl B4-10 
468 3-31 

611 68- 4 

518 2- 5 

620 69-14 

628 58-33 

835 39- 5 

tt 100-30 
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609 108(o)-7 
t. 103(o)-8 
643 91-12 

tl Bl-16 
661 B 14-13 
671 111- 9 
695 3-2-1 

6-18 
843 112- 2 
854 123- 2 

864 106-34 

898 41- I 

58-33 
105-38 
105-41 

105- 59 

106- 70 
100 - 6 

30- 2 
92- 2 
92-22 
101 - 1 

ILR 10 Cal. 

80 68-12 
41 111-14 
8 - 2 


II 


908 


tt 


tt 


tt 


945 

952 

961 

It 

tl 


60 

62 

02 

07 

ft 

448 


48- 9 
65-14 
44- 6 
68-88 
76- 8 

tt 106(i)' 6 

462 16- 8 

621 6-13 
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616 65- 1 


ILR 
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616 63— 5 

tl 63-11 
677 6-26a 

713 Rl- 7 
740 68-29 

t. 68- 2 

820 108id)-3 
1085 92- 2 

t. 92-10 
», 92-13 

,t 92-19 
„ 92-23 

*. 101 - 1 
1054 6-36 

1073 3-39 

M 48— 9 
1076 l08ic)-4 
1112 123- 4 

ILR U Cal. 


1 

45 

102 

111 

121 

II 

II 

II 

168 
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If 

221 


46- 6 
Bl-19 
39- 2 
68-31 
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8-20 

122- 14 

123- 2 
48-10 

3-10 

8-16 

105-60 
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If 
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341 

429 

)i 

434 

463 
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533 

t» 

682 

597 


8-20 
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66-10 
68-31 
3-12 
3-19 

105- 8 
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.. 14-13 
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111-25 
106-49 
8- 4 
105-47 

68- 31 
76- 8 
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69- 11 

66-25 
68-29 
B6-12 
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91- 4 
Bl- 6 


60 
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II 

93 
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II 

138 
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tl 
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813 

889 

91 
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1938-2 Cal. 

184 

110- 1 

If 

110- 3 


6- 4 

261 

106- 2 

312 

2- 6 

828 

53A- 3 

fl 

63A~13 

tl 

68A-19 

434 114A- 2 

99 

117- 8 

492 

36-28 

tl 

38-11 

If 

36-12 

5591080)-14 



99 

67-98 

If 

82- 8 

G48 

Bl-19 

n 

B5-13 


1939 1 Cal. 

68 26- 3 

» 31- 2 

i» 32- 6 


1939-1 


Cal. eon 


63 

32- 8 

»1 

32- 9 

241 

6-35 

283 

68-38 

II 

108(j)-2 

II 

10e(j)-4 

II 

108lj)-5 

477 

R5- 6 

493 

Bl-19 

1939-2 Cal. 

243 

58-39 

254 

105- 3 

tt 

105-17 

It 

105-25 

If 

105-31 

91 

105-32 

99 

105-72 

If 

106-12 

99 

106-17 

91 

106-37 

ft 

107- 8 

tl 

111- 6 

It 

111-24 

341 

3-22 

tt 

3-23 

tt 

6- 7 

ft 

6- 3 

455 

R4-10 

tt 

R5-17 

551 

70- 2 

ft 

111- 7 

ft 

Bl- 5 

1940-1 Cal. 

133 

58-82 

161 

61- 1 

197 

56-88 

260 

53^-13 

255 

73- 1 

11 

100-30 

291 

01- 7 

tl 

92- 5 

II 

92-19 

II 

92-21 

II 

92-23 

•1 

92-27 

644 

R8- 3 

1940-2 Cal. 

189 


436 

6- 6 

tl 

58-22 

91 

68-23 

19 

B4- 6 

520 

R6-17 

673 

58-31 

» 

68-36 

1941*1 Cal. 

165 

48-12 

197 

68-38 

468 

100- 6 

514 

91-39 

tl 

Rl-19 

536 

63-15 

i> 

63-16 

II 



1941*2 Cal. 
209 Rl-19 
661 91-89 

^ 1942-1 Cal. 

1 


If 

92-31 

395 

R2- 8 

91 

Bll- 2 

414 

R2- 3 

91 

Rll- 2 

1942-2 Cal. 

28 

58-35 

378 

8-20 

406 108(t)-14 

546 

109- 2 

tl 

10»- 5 

1943-1 Cal. 

34 

106-15 

H 

107- 6 

tl 

107- 6 

tt 

107- 8 

tl 

116-14 

56 

63A-14 

69 

67-27 

19 

R6- 3 

324 

R6-13 

372 I08(b)-^ 

.* 

tf 



1943-2 Cal. 

180 

92-15 

972 108(q)-2 

325 

3-22 

tf 

3-24 

H 


ft 


364 

Rll- 2 

417 B4(Gal) 

fl 

R6- 3 

tt 

R6-22 

485 

R4- 5 

fl 

R5-13 


5- 6 

tt 


1944*1 Cal. 



690 108(q)-2 

1944*2 Cal. 

90 

lOS- 4 

150 

106-16 

543 

6-16 

1945-1 Cal. 

210 

Bll- 2 

532 

14- 2 

556 

111- 7 

1945-2 Cal 

375 

6- 7 

91 

6- 3 

473 

68-4 


S86 108lq)-2 
091 112-2 
.642 117- 3 
351 5- 4 

1946 1 Cal. 

'jl76 108(q)-2 
211 l08(q)-!2 
537 106-13 
19462 Call. 
iSd^ 10^^95 


* 1 
^826 


6-35 

67*-'l6 


Any eoaa the **TdbU of Cam** will show when to get iKf «nrfr# dda«- tai^ 
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1946*2Cal.con 

167 108(b)-2 

599 

110- 3 

1947- 1 Cal. 

313 

93- 2 


92- 6 

M 

92- 7 

M 

92-24 

M 

9-2-27 

r> 

92-28 

fi 

05- 1 

3G5 

CD 

O 


JAIPUR 

Jaipur Law 
Reports 

1946 J L R 

97 U 7- 6 
RIO- 6 
413 113- 3 


LAHORE 

Punjab 

Records 

1366 Pun Re 

48 51-25 

M 108(h)-4 
14 lUl- 2 

1868 Pun Re 
14 l08(£)-3 

107 123- 4 

1869 Pun Re 


95 

60-41 

99 

76-12 

1870 ] 

Pun Re 

16 

68-86 

fl 

68- 2 

81 

68-35 

*> 

07-15 

1871 

Pun Re 

7 

100-80 

47 

69- 5 

1872 

Pun Re 

7 

61- 8 

42 

Rll- 2 

1873 

Pun Re 

27 

111- 2 

45 

61-14 

67 

67-15 

II 

68- 2 

61 

lOSfoM 

63 

ISO- 4 

1874 

Pun Re 

40 

69-14 

70 

68-11 

79 

106,o)-4 


1675 Pun Re 

4 108(o)- 4 
21 64-14 

38 lOdiaH 

66 69-96 


1875 

Pun Re con 


78 

123- 4 

82 

67-31 

87 

41- 1 

1876 Pun Re 

64 

6-34 

90 

55- 9 

119 

63A- 3 

1877 

Pun Re 

22 

6-34 

26 

6-34 

87 

6-24 

1878 

Pun Re 

27 

6-24 

53 

51-10 

73 

121- 1 

76 

60-41 

1879 

Pun Re 

21 

6-2a 

19 

7- 7 

86 

63- 6 

182 

54-14 

1860 

Pun Re 


58 

7- 7 

60 

69-14 

88 

69-14 

89 

69-14 

96 

100-31 

113 

62-14 

99 

62-35 

tl 

68-39 

1881 

Pun Re 

19 

123- 4 

61 

108<o)-4 

80 

69-14 

90 

68-35 

II 

50-37ft 

94 

70- 3 

127 

68- 2 


1882 Pun Re 


10 

63-12 

34 

105-60 

39 

7- 7 

40 

Rll- 2 

86 

123- 4 

87 

64-12 

135 

6-35 

173 

101- 4 

192 

64-14 

1883 

Pun Re 

6 

6-2a 

10 

69-14 

61 

123- 4 

66 

55-12 

ei 

44- 7 

t* 

78- 1 

84 

89- 5 

63 

48-18 

102 

3-39 

II 

48- 9 

153 

7- 7 

169 

8-89 

165 

7- 3 

1884 

Pun Re 

16 

68-18 

18 

7- 8 


1884 - 

Pun Re con 
60 130-13 
.. 130-15 

67 38- B 

112 3- 3 

1885 Pun Re 

2 48- 9 

14 48- 9 

90 48- 9 

1886 Pun Re 

3 123- 4 

32 60-28 

68 105-19 
» 105-29 

128 6-35 

1887 Pun Re 

46 6-35 

1888 Pun Re 
18 111-14 

.. 111-16 
23 7- 3 

60 8-16 
57 58-17 

.1 Ril- 2 
60 8- 2 
M 8-13 
98 7- 3 

102 52-27 

112 39- 6 

122 108(q)-l 

123 63A- 1 


131 

10- 1 

II 

10- 6 

102 

88-11 

191 

1- 1 

193 

68-18 

1889 Pun Re 

6 

112- 1 

100 

68-18 

136 : 

Rll- 2 

143 

3-89 

144 

6-30 

162 

38- 8 

If 

38-11 

192 

7- 7 

194 

8-20 

196 

48- 9 

201 

60- 5 

1890 

Pun Re 

2 

61- 5 

55 

72- 3 

66 

38- 6 

83 

121- 1 

92 

48- 9 

107 

83- 2 

•> 

83- 3 

116 

48- 9 

117 

122-16 

147 

Rll- 2 

1891 

Pun Re 

26 

118- 9 

27 

45- 6 

80 

62-18 

99 

60-34 

101 

01-42 

1892 

Pun Re 

28 

68-17 

II 

Rll- 8 

88 

63- 9 


1892 

Pun Re eon 
42 60-41 

73 Rll- 2 
91 63A- 1 
112 6-35 

137 38-11 


1893 Pun Re 


6 

6- 2a 

14 

7- 7 

29 

118- 3 

60 

60-14 

65 

7- 7 

67 

63A- 7 

II 

Rll- 2 

1894 Pun Re 

4 

3- 2 

12 

1- 4 

fl 

130- 2 

It 

130-17 

It 

130-25 

19 

10-16 

88 

92- 2 

68 

6- 3 

101 

73- 1 

103 

6-2a 

114 

65- 4 

19 

nil- 2 

121 

Rll- 2 

181 

60-28 

It 

60-31 

139 

6-12 

1895 

Pun Re 

12 

58- 6 

15 

123- 4 

65 

81-13 

75 

82-12 

99 

60-28 

100 

58-33 

1896 

Pun Re 

67 

63A- 1 

84 

14-14 

II 

18- 5 

1897 

Pun Re 


(Civil) 


43 

130-15 

62 

64- 1 

M 

64-23 

66 

6- 4 

1897 

Pan Re 

(Criminal) 

6 

1- 1 

1898 

Pun Re 

2 

6-34 

11 

3- 2 

14 108(q)-l 

16 

44- 4 

18 

63 1 

82 

48- 9 

33 

106-12 

65 

1- 4 

II 

64-23 

77 

Rll- 2 

1899 

Pun Re 

13 

6- 8 

20 

58-33 

82 

62-13 

33 

61- 6 

88 

69- 6 

63 

3- 3 


1899 

Pun Re con 


67 

92-26 

77 

64-14 

1900 Pun Re 

2 

8- 2 

3 Ell- 2 

8 

6-10 

If 

6>13 1 

12 

2- 5 

15 

6-S5 

23 

5&-41 

31 

68- 6 

II 

Rl- 9 

32 

43- 9 

II 

44- 7 

II 

68-19 

If 

73- 1 

37 

61-10 

66 

3-39 

II 

48- 9 

65 

38-11 

66 

3- 4 

71 

60-50 

91 

59-11 

97 

118- 3 

If 

118- 6 

1901 Pun Re 

6 

1- 4 

II 

63- 1 

II 

53- 2 

II 

63- 3 

II 

63- 6 

14 

63-16 

14 

63-19 

45 

123- 2 

95 

6-12 

1902 Pun Re 

15 

Bl-12 

67 

5- 7 

85 

1- 4 

II 

65A- 1 

II 

66- 2 

14 

66- 7 

8C 

54-12 

95 

Rll- 2 

1903 Pun Re 

2 

64-12 

67 

85- 9 

72 

50- 2 

It 

108(l)-8 

75 

123- 2 

80 

1- 4 

It 

62- 2 

69 

73- 1 

1 1904 Pun Re 

2 

60- 3 

II 

60-41 

6 

106-20 

It 

106-32 

30 

93- 8 

74 

122-17 

78 

66-33 

1905 Pun Re 

91 

60-44 

II 

82-18 

92 

Bll- 2 


1906 Pun Re 


2 73-1 

7 62-1 


1906 

Puo Re con 


7 

52-27 

45 

123- 2 

65 

58-31 

98 

101- 2 

103 

68-18 

119 

58-81 

141 108(i)-9 

144 

137- 4 

1907 Pun Re 

2 

1- 4 

•1 E 14- 2 

M R 14-12 

9 

1- 4 

n 

130- 2 

>1 

130- 3 

It 

130-25 

17 

73-10 

36 

39- 6 

39 

60-32 

46 

58-31 

59 

58-18 

70 

68-31 

105 

68-31 

122 

61-12 

136 

64- 6 

n 

64-11 

It 

105-42 

UB 

1- 4 

II 

55- 1 

•1 

55-12 


57- 2 

1908 : 

Pun Re 

20 

52- 7 

•« 

52-21 

52 

123- 2 

53 

111-13 

64 

1- 4 

•• 

Rl- 6 

65 

60-22 

81 

63- 2 

n 

63-20 

•1 

63-22 

100 

45- 6 

110 

Rll- 2 

1909 Pun Re 

39 

46- 6 

69 

101- 1 

67 

6- 4 

It 

6-20 

1910 Pun Re 

7 

62-21 

20 

Pre- 4 

93 

61- 6 

94 

106-22 

» 

111-23 

102 

39- 6 

1911 

Pun Re 

16 

RU- 2 

16 

65- 7 

30 

62-21 

31 

68-18 

63 

62-21 

66 

54-14 

61 

8- 6 

62 

60-44 

76 

106-25 

If 

111-14 

96 

6- 6 


69 

60 


100 - 1 
180- 4 


69 - 4 

and refaranea to 0/fioial BeporU. 
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1912 Pdn Re 
(Civil) 

6 lU- 1 
21 7- 7 

31 68-31 

60 60-41 

64 63 v-1h 
59 68-31 

74 I- 4 
M 63- 2 
» 63- 6 

M 63-24 
78 122-5a 
97 76-15 

105 48- 7 

M 48- 8 
» 54-14 

106 123- 4 

121 106-51 

M lo6'd4 

1912 Pun Re 
(Rev.) 

6 1-4 

1913 Pun Re 

7 60-13 

13 R2-16 

n B6-14 
16 7- 7 

18 7- 7 

30 7- 7 

39 66- I 

M 65-12 
46 68-17 

46n 62- 6 

63 61-22 

68 B7- 9 

77 61-19 

83 123-15 
87 91-18 

91 68-31 

lOl-* Pun Re 

33 10ft(j)-l 
M 111-13 
57 68-31 

67 68-18 

86 6-24 
94 Bll- 2 

102 91- 8 

106 3-22 
.1 6-16 

107 108(l)-7 

1915 Pun Re 

3 68-18 

4 3-34 

22 Bll- 2 
29 B4- 6 

82 118- 3 

83 60- 1 

M 60-41 , 
» 83- 2 

H 83- 7 

87 44- 6 

97 105-81 

•) 106-79 
» 107- 2 
•1 111-14 
» 116-18 

103 1- 4 

M 60- 3 

1916 Pun Re 
6 Bll- 2 

18 B14- 7 


1910 

Pun Re eon 
18 B 14-12 
21 63- 9 

30 48-10 

31 48-10 

.1 68-39 

32 9- 2 

•f 100- 8 

63 64- 1 

n 64-14 
»t 68- 3 

M 68-18 

60 7- 3 

86 67-19 

.» fil-l3 

M E 1— 6 

u B 1-19 

98 64-23 

99 78-15 

1917 Pun Re 
1 92-27 

9 6-2a 

61 119- 2 
•I 119- 5 
•• 119- 8 

68 60-14 

M 101- 4 
92 123- 4 
98 60-10 

*• 68 - 8 

1917 Pun Re 
(Revenue) 

6 108(o)-4 

1918 Pun Re 

3 68-6 

19 I08lbl-1 


I L R 
1 Lah eon 


1 L R 
7 Lab. eon 


66 68-17 

63 63- 6 

73 41-23 

86 B14- 2 
101 60-34 

104 118- 2 
108 7- 7 

111 46- 9 

1919 Pun Re 

137- 4 
34 106-20 
M 106-84 

M 108(i)-6 


68 

63A- 1 

78 

6iA- 1 

81 

105-48 

94 

60-36 

125 

Bl- 6 


BI-12 

132 

48-10 

162 

7- 3 

I. 

L. R. 


LAHORE 

ILR 1 Lab. 

89 68-85 

tt 58— 87ft 
105 61- 5 


210 108(b)-2 

212 

92-24 

241 

106-33 

99 

101- 1 

91 

106-3S 

273' 

3- 2 

99 

109- 4 

297 

61- 5 

293 

67-14 

It 

61- 6 

415 

8- 6 

99 

62-12 

667 

3- 2 

399 

91- 6 


ILR 2 Lab. 

63 60- 1 

.1 B2-18 

95 B6-16 

176 32- 3 

19^ 64- 2 

202 100-16 
258 51-22 

282 6-12 
300 107- 5 
ILR 3 Lab 

55 39- 1 

99 flOl- 1 
200 58-17 

M Bit- 2 
264 62-27 

389 64-14 

414 132- 7 

ILR 4 Lah 

160 111-14 
211 68-16 
»» 63-19 

249 64-17 

•• 60 27 

284 6-36 

n 69- 3 
346 68-17 

406 68-17 



108(b}-2 

99 

63A- 7 

31 

Bll- 2 

99 

84- 6 

33 

111-26 

99 

Bll- 3 

36 

7- 7 

439 

1- 4 

46 

3-39 

99 

60- a 

99 

41-23 

467 

7- 7 


ILR 5 Lab. 

317 7- 8 

M 105-22 
868 3-34 

375 100-30 
425 68-17 

>• B2- 8 

465 122- 8 

M 126-10 

611 38- 7 

n 38-11 
627 108(b)-3 

ILR 6 Lah. 

87 6-4 

283 65- 9 

308 56- 2 

t> 65- 9 
319 107- 6 
M 107- 7 
844 3-34 

487 1- 4 

H 137- 4 

ILR 7 Lab. 

12 63-16 

» 63-24 

86 7- 7 

H 61- 1 

213 63A- 2 


423 108(n)-l 
M 108 c)-8 
.1 111 - 1 
463 6-35 

659 68-17 

ILR 8 Lah. 

181 11- 2 
•I 19- 9 
219 45- 6 

257 66- 1 

« 65-12 

644 63- 2 

M 65- 6 
H 53-11 
*1 53-34 

573 105-48 
M 105-49 
697 7- 7 

» 88- 6 
•I 38-11 
632 88- 8 

721 B6- 8 

•I Bll- 2 
ILR 9 Lab, 
67 65- 3 

M 66- 6 
88 101- 1 
M 101- 8 

140 68-17 

203 18- 6 

224 3-81 

260 Pre- 1 
284 2- 6 

567 8-20 

.1 128- 4 
576 105-50 
t) 106-32 
H 116-13 
659 40-24 

n 55— 9 

ILR 10 Lah. 


632 

721 


140 

203 

224 

360 

284 

567 

fl 

576 


19 

659 


133 

165 

263 

381 

365 

447 

99 

658 

613 

685 

706 

H 

ILR 

199 

251 

It 

251 

It 

It 

958 


B6- 6 
2 - 6 
39- 2 
8-30 
7- 7 
63-19 
63-21 
132-12 
6- 3 
105-11 
107- 7 

so- 2 

89- 6 

11 Lah. 

60-22 
Pre- 3 
68-11 
60- 3 
60-28 
60-88 
1- 4 


ILR 
11 Lab. eon 
258 52-21 

427 45- 5 

» 10b(iJ-4 


564 


99 

687 

99 

646 

694 


1 - 2 
1- 4 
48-10 
48-18 
58-39 
69- 2 
78- 1 
78- 6 
78-13 
55-11 

65- 12 
8 - 6 

66 - 10 
68-39 


ILR 12 Lah. 


172 

194 


ft 

289 

488 

646 

If 

690 

763 


8-20 

63-15 

63-16 

63- 19 
53-20 

64- 17 
68-33 
88- 5 
86 - 8 

6-2a 

63-15 


ILR 13 Lah. 
41 39- 2 

>1 39— 5 

70 54- 6 

143 B14- 2 
216 I08(q}-1 
H 116-13 
259 58-29 

» 58-35 

It 68- 2 

•t 68- 9 
It B6- 6 
432 1U5-79 
II 111-14 
n 117- 2 
508 68-28 

It 68- 3 

H 68-19 
660 56- 3 

H 68- 4 
» 100-13 

'll ■100=-16 

687 40- 8 

702 78- 1 

718 6-27 

It 53- 9 
796 111-12 
If 111-14 

ILR 14 Lah 


If 

432 


508 

It 

H 

660 


It 

687 

703 

718 

II 

796 


137 

107- 

2 

99 

108(q) 

-1 

99 

IH- 

2 

91 

116- 

13 

218 

Bl- 

1 

It 

Bl- 

19 

248 

B6- 

5 

826 

180-16 

858 

• 10- 

8 

It 

11- 

2 

It 

11- 

9 

369 

8-81 


ILR 
14 Lah. eon 
869 69- 9 

466 68-35 

w 76- 5 
473 123- 4 
684 6-2a 

696 91- 5 

636 53a- 6 
640 68-81 

749 63- 3 

» 73- 1 

827 122-6a 

ILR 15 Lab. 

9 39- 2 

It lUO-30 
270 8-20 

294 63-34 

607 B6-10 
683 111-14 
746 93-15 

ti 92-27 
751 68- 5 

II 68-19 
649 2- 6 

II 58- 5 

ILR 16 Lab. 


187 

177 

318 

392 

M 

440 

608 

It 

612 


It 

616 

629 

640 

n 

It 

680 

tt 

•I 

881 

It 

It 

921 

1066 

1113 


110-9 
64-17 
41-28 
48- 4 
73- 1 
6(^ 5 
105-18 
105-20 
66-86 
68-41 

6b- 2 
68-12 
68-17 
98- 8 
98- 5 

67- 15 
128- 4 

58-29 
Bl4- 2 
B14-11 
53-15 
63-19 

68 - 20 
1- 4 

63- 8 
101 - 8 
62-21 
92-16 
68-30 


ILR 17 Lah. 

67 B6-10 

370 68- 6 

620 B 4-12 
613 58-39 

644 7- 7 

669 48- a 

1$ 58— 4 

686 38-5 

» 68-35 

„ 68-89 

n 69— 2 

824 88- 8 

1LR19371^. 

87 68-14 

149 100-81 
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ILR l937Lah 
eon 

171 64- 1 


202 

245 

350 

649 

783 

»> 


105-42 
68-44 

60- 41 

61- 10 
108- 1 

41-12 
41-14 

ILR1938Lah. 

103 82-17 

» 92-15 

148 BIO- 8 
166 92- 2 

296 61-22 

403 R13- 2 
489 63-21 

H 53-34 

lLR1939Lah. 

261 3-39 

M 48- 9 
313 R2-16 

>1 B6-14 

lLR1940Lah. 

70 4- 6 

lOB- 9 




ft 

ft 

M 

84 

281 

863 

658 

tl 

tl 


105-19 
107- 2 
107-10 
187- 4 
R6-20 
105-62 
76- 2 
76- 7 
Bll- 2 

ILR1941Lah. 
1 82-12 
71 68- 8 

M 68—35 
566 56- 1 

» 56-12 

601 68-27 

H 68-29 
fi 69-14 
740 B13- 2 

ILR1942Lab. 


79 


0 - 2 


ILR1943Lab. 
55- 1 
66-14 
65-16 
6- 4 
107- 1 
107- 8 


17 

M 

161 

196 

ft 

696 


H 
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63- 6 

t* 

53-20 

75 

59- 6 

93 

123- 1 

101 ’ 

62- 2 

109 

65-12 

134 

58-40 

11 

67-18 

f1 

98- 1 

164 

7- 7 

16 N. L. R. 

3 

63- 5 

11 

63-14 

•1 

53-24 

64 

7- 7 

94 

76-12 

114 

100- 6 

129 

63- 9 

131 

7- 7 

154 

60-41 

II 

76-15 

180 

67-19 

II 

91-12 

II 

Bl-19 

194 

7- 7 

196 

3-1 la 

215 

Rl-19 

17 N. 

L. R. 

33 

62-36 

91 

67-19 

69 

53-19 

103 

54-12 

91 

123- 4 

176 

Rl- 5 

*1 

Rl- 6 

194 

88- 8 

200 

92-24 

202 

60- 6 

205 

111-13 

18 N. 

L. R. 

1 

3-31 

91 

41-13 

If 

69- 9 

8 

54-21 

27 

41-12 

99 

41-14 

47 

83-17 

89 

10- 6 


18 N.L.R.con 

89 l08(j)-5 

127 

7- 7 

145 

58-27 

It 

58-29 

II 

68- 2 

91 

R6- 5 

II 

R6- 6 

19 N. L. R. 

1 

60-39 

II 

105-58 

II 

105-67 

18 

91-12 

M 

Rl-15 

19 

Rl-19 

50 

114- 7 

If 

114- 8 

67 

58-29 

II 

68- 2 

124 

R3- 7 

19 

R5-11 

20 N. 

, L. R. 

46 

68-29 


68- 2 

60 

9- 9 

•« 

122-5a 

87 

7- 7 

115 

60-41 

11 

101- 1 

122 

R5-14 

126 

54-12 

21 N. 

, L. R. 

21 

92-17 

133 

52-16 

144 

52-27 

165 

92-24 

• 1 

92-25 

465 

Rl-19 

22 N. 

L. R. 

5 

7- 7 

13 l08(l)-5 

67 

52-12 

108 

6-16 

11 

6-21 

110 

52-18 

91 

62-27 

124 

123- 2 

136 

6-29 

169 

6- 4 

It 

9-12 

23 N. 

L. R, 

16 

3- 2 

II 

105-49 

26 

105-35 

II 

105-36 

M 108(l)-5 

86 

9-12 

II 

52-18 

It 

60-54 

II 

67-20 

II 

91- 7 

II 

91-10 

II 

92- 7 

II 

92-23 

ft 

92-29 

fl 

Rl-19 

126 

91- 4 

II 

91-13 

If 

Bl- 6 

143 

53-34 

n 

69- 6 


23 N.L.R.con 
152 105-70 
M 107- 5 
164 52- 7 

»> 91-25 

>> R 1— 6 


24 N 

. L. R. 

68 

106- 9 

>1 

107-10 

119 

92-27 

>1 

R2-15 

186 

68-10 

169 

65-20 

25 N 

. L. R. 

12 

70- 3 

19 

1- 6 

II 

67-20 

II 

91- 8 

II 

R 1-19 

28 

38-12 

II 

44- 6 

131 

53A- 3 

171 

91- 7 

>1 

92-13 

il 

Rl-lO 

175 

R2- 6 

187 

58-29 

II 

58-31 

II 

67-18 

26 N 

t L> R. 

154 

R6-22 

163 

106-49 

208 

91- 4 

II 

91-24 

277 

41- 8 

300 

84- 5 

312 

58-39 

II 

69A- 3 

11 

68- 4 

il 

68- 8 

II 

73- 1 

345 

44- 4 

359 

Rl- 6 

27 N 

. L. R. 

1 

43- 8 

4 

60-43 

II 

60-44 

It 

82-19 

II 

Rl- 6 

24 

3-34 

If 

8-20 

II 

114- 1 

96 

R6-14 

116 

111- 8 

144 

41- 8 

152 

92-16 

II 

96- 1 

183 

61-23 

199 

6- 7 

207 

65- 9 

268 

82- 7 

283 

41-10 

288 

6-16 

If 

55-12 

813 

Rl- 6 

rl 

Rl- 6 

II 

Rll- 2 

318 

2- 6 

If 

66- 9 

327 

137- 4 

363 

58-SO 


27 N.] 

L.R.con 

392 

54- 4 

11 

56- 9 

28 N 

. L. R. 

1 

Rll- 2 

20 

123- 5 

31 

55- 9 

69 

Rl- 6 

93 

111- 1 

19 

116- 1 

M 

115- 4 

149 

83-17 

It 

84- 7 

184 

55- 3 

II 

55- 4 

214 

91-37 

II 

92- 6 

II 

92-14 

II 

100-29 

221 

R2-18 

227 

41- 8 

II 

41-23 

247 

92- 6 

It 

92- 9 

255 

8-20 

340 

6-16 

346 

Rll- 2 

29 N 

. L. R. 

77 

60-41 

II 

91-1? 

II 

91-21 

II 

Bl-12 

130 

B5- 6 

142 

70- 2 

183 

92-27 

327 

R2-18 

246 

53-24 

298 

56-14 

30 N 

. L. R. 


1 

82-17 

It 

' 92-15 

26 

115- 1 

29 

44- 6 

62 

3-11 

It 

3-19 

138 

55- 9 

142 

101- 4 

91 

101-10 

148 

92- 3 

II 

92- 6 

164 

92- 2 

It 

92-22 

91 

101- 1 

196 

78- 1 

91 

78- 3 

19 

78- 4 

91 

78- 8 

91 

78-11 

203 

119-10 

218 

6-16 

265 

67 A- 1 

99 

67A- 3 

19 

91-10 

If 

92- 2 

284 

62- 7 

If 

63-31 

803 

66- 4 

99 

100-22 

325 

B14- 8 

831 

R 2-11 

n 

Bll- 2 


31 N 

. L. R. 

113 

38-12 

129 

7- 7 

142 

3-22 

If 

6-16 

154 

3-24 

ti 

92-22 

169 

92- 1 

188 

8-20 

203 

6-17 

236 

6-16 

It 

56>18 

239 

6-13 

352 

Rl-12 

368 108(6)-6 

31 N. L. R. 

(Sup.) 

1 

67A- 1 

II 

67 A- 2 

101 

55- 2 

124 

44- 7 

99 

R 6- 3 

91 

RIO- 3 

I L R 

NAGPUR 

ILR 1936 Nag 

9 

83-17 

99 

Rl-19 

19 

76- 5 

22 

62-19 

91 

52-86 

99 

66-10 

91 

68- 4 

99 

73- 1 

If 

100-13 

60 

8-20 

69 

6- 4 

99 

63- 6 

If 

63- 6 

If 

63-14 

115 

53 A- 6 

99 

63A-13 

91 

63A-17 

99 

107-14 

127 

91- 2 

91 

91- 9 

99 

91-26 

If 

91-37 

99 

Bl- 8 

177 

41- 8 

99 

41-21 

183 

63-2a 

99 

63- 6 

91 

63- 8 

99 

63- 9 

99 

91- 8 

99 

92-13 

99 

92-17 

lLR1937Nag 

82 

R4-12 

94 

63- 8 

99 

58- 9 

111 

7- 7 

•9 

92-17 

204 

8-13 

If 

8-16 

814 

106-40 

19 

110- 1 

243 

53A- 3 

n 

63A- 6 

ft 

63A- 9 


1 L R 1937 


Nag eon 


291 

53-20 

If 

5i- 5 

91 

123- 6 

849 

67 A- 4 

366 

Rl-12 

367 

6-19 

91 

91- 6 

91 

91- 8 

406 

105-31 

It 

105-72 

^ It 

106-12 

11 

l06(c)-6 

436 

11- 2 

452 

62-13 

91 

62-31 

99 

53-20 

It 

91-10 

tt 

. 91-25 

498 

Rl- 6 

503 

60-44 

M 

67-27 

ILR1938Nag 

81 

3- 4 

If 

117- 8 

If 

117- 4 

45 

55-14 

50 

8-20 

91 

67-18 

If 

R4- 9 

160 

61- 9 

It 

61- 5 

183 

57- 2 

ti 

57- 4 

It 

100-24 

206 

92-18 

fj 

92-20 

It 

92-22 

268 

68- 8 

431 

100-28 

466 

Bll- 2 

ILR1939Nag 

246 

66-10 

91 

72- 9 

261 

B6-15 

266 

48- 8 

293 

l-3a 

19 

41-21 

99 

123- 2 

310 

60-26 

91 

92-27 

91 

B5-13 

318 

65- 9 

432 

3- 2 

91 

3- 3 

99 

3- 4 

II 

3- 9 

91 

53A- 5 

99 

53A-16 

91 

105-14 

99 

iil-iO 

626 

Pfe-1 

580 

8-20 

636 

56-12 

653 

7- 7 

99 

61- 6 

690 

92-13 

ILR1940Nag 

87 

6-16 

63 

69A- 8 

ft 

68- 4 


The special features of wsrh are indieated in Prefooe^ 
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r 9 OUDH OASES ] 2487 


I L R 

1940 Nag.con 
63 68' 8 


94 

62-36 

.177 

6- 4 

ft 

53 A- 6 

269 

51-22 

fl 

106-32 

»f 

106- 6 

n 

116- 4 

If 

116-13 

293 

53-29 

316 

63- 3 

If 

63- 5 

fl 

53-20 

385 

67-28 

573 

6-35 

aLRl941Ndg 

203 

105-67 

214 

7- 7 

356 

100- 5 

It 

100-13 

It 

100-16 


386 

434 

474 

513 


M 

•t 

9S 

«07 

I) 

fi 

fi 

615 

>} 

€5-2 

€77 

M 

€91 


63A-13 
95- 1 
100-29 
Pre- 2 
3-48 
39- 2 
100 - 1 
100-22 
100-28 
58-40 
67-18 
100-12 
100-21 
B4- 9 
9- 5 
54-19 
Bl-19 
52-10 
67-29 
73- 1 
8-20 

ILR1942Nag 

24 41-21 

126 8-20 
146 Bl-16 

>. Rl-19 

159B15-10a 
172 67A- 1 
67 A- 8 
R4-10 


fl 


230 

232 

It 

263 




309 


I) 


If 

393 

II 

II 

If 

II 

«48 

^692 

M 


I) 


If 


If 


n 


II 


If 


II 


11 


If 


I L R 

1942 Nag.con 
721 105-64 
736 40- 8 

ILR1943Nag 

10 8-20 
42 53-2a 

53- 6 
53- 6 
53- 8 
53- 9 
63-15 
53-20 
53-22 
390 52-34 

422 R4-12 

K6- 4 
B6-12 
643 6-17 

713 100-22 

„ 100-28 
726 41-10 

762 6-16 
,« 130- 4 

796 Rl-19 

ILRl944Nag 

40 60-26 

122-5a 
53- 6 
53- 8 
53-lOa 
53-13 
53-24 
53- 5 
8-20 
117- 2 
132- 2 
132- 7 
66 - 6 
66-12 
.,R16-10a 
267 105- 7 

„ 108(j)-5 

n 116” 1 

y -11 


I L R 

1944 Nag.con 
877 117- 2 

885 B5-10 

ILR1945Nag 


174 


If 


If 


194 


If 


f) 


510 

629 


If 


643 


If 


1> 


II 


If 


fl 


If 


704 

885 


6-16 
10 - 6 
14-10 
60-42 
128- 4 
128- 5 
107- 5 
106-37 
112 - 2 
101 - 1 
B4-15 
K5- 5 
B5-19 
B6- 8 
R6-10 
K6-21 
117- 4 
R3-13 


81 

125 

If 

If 

»f 

If 

133 

141 

If 

170 

If 

230 

If 


ILR1946Nag 

278 58-33 

297 69A- 3 
469 92- 3 

„ 92- 6 

M 100-17 
568 108(c)-l 
>1 108(c)~3 
„ l08(o)-8 
M 117- 2 
758 52-21 

991 53A-9a 
„ 53A-11 
» 53A-12 
111-10 


If 


lLRl947Nag 
328 54-23 


335 

342 


51-22 
51-24 
8-20 
100- 5 

100- 13 

101- 1 
Bl- 5 

349 l08(a)-2 
357 68-81 

67-14 
82- 2 
92- 1 
92- 3 
92-24 
95- 1 
91-21 
B-20 
58-88 
63-44 
Bl- 6 


M 


It 


It 


t1 


I* 

'701 


It 

381 

383 

ft 

425 

568 

91 

If 

577 

597 

704 

H88 

852 

If 

II 

871 

If 

fl 

877 

It 

n 


It 

It 

It 


I 1. R 

1947 Nag.con 
912 60-23 

M 60-44 
92- 6 
92- 7 
101 - 6 

ILR1948Nag 

55- 9 
117- 4 
52-31 
1 - 6 

40- 15 
€5- 4 
67-4a 
52- 9 

R 1-12 

41- 21 
52-14 
52-31 
91- 4 

Rl- 5 
60-44 
81- 2 
62-4a 
82-10 
3-lla 
3-19 
.59- 8 
123- 5 
137- 5 

105- 37 
10.5-40 

106- 32 
116-13 

65- 4 
106-18 


5(f 

73 

133 

ff 

200 

290 

If 

324 

393 

506 

573 

II 

584 

595 

If 

If 

621 

If 

II 

824 

843 

922 

i 

978 


ILR1949Nag 
12 60-32 



eo 

78 

122 


If 


If 

167 

284 


If 


376 


60-41 
58-33 
68- 4 
68 - 8 
68-16 
112- 5 
58-29 
60-22 
60-43 


2 Oudh 
Cas. con 
196 B7-12 

330 52-35 

337 K5- 4 

344 60-43 

3 Oudh Cas. 

1 R5-20 

8 45- 5 

18 130-19 
42 R5-20 

129 Bil- 2 
170 2- 6 

t, 52-31 
173 60-50 

213 58-33 

215 3-21 

371 60-26 

4 Oudh Cas. 

61 100- 6 
Bll- 2 
69A- 3 
91- 5 
91- 8 
91-12 
10 - 1 
10- 7 

91- 6 
3-21 
2- 5 

67- 31 
K3- 7 
105-47 

92- 7 
95- 1 
05- 6 

li 2-20 

68- 5 

83- 8 

84- 5 
83- 


432 108(i)-5 


OUDH 
Oudh Cases 
1 Oudh Cas. 
18 65A- I 

42 91-4 

91-13 
K 5-20 
Bl-12 
K2-1S 
Rl-10 
100-32 
6-24 
62-13 


93 

100 


ff 


If 


♦ f 


163 

II 

199 

210 

231 

t1 

238 

204 

273 

M 

If 

301 

320 

355 

fl 


387 


2 

84- 2 
5 Oudh Cas, 


ff 


18 

If 

78 

82 

It 

69 

94 

108 

113 


38-11 
38-12 
55- 9 


ff 


ff 


If 


ff 

49 
53 
91 
105 
163 
170 
260 
2 Oudh Cas. 

12 58-40 

24 68 - 6 

37 Bll- 2 
74 64-18 

103 BIO- 6 
116 18- 6 


117-13 

B8- 7 
123- 2 
Rl- 5 

115-20 
IOC- 2 
106-17 
106-41 
10fc(l)-l 
60- 4 
00- 5 
Bll- 2 
117- 3 
3- 3 
U 6-20 
67-15 
Ull- 2 
43- 9 
e- 6 

123-10 

6 Oudh Cas. 

26 105- 6 

69 B6- 3 

135 83-17 

84- 7 
67-18 


127 

148 

155 

222 

228 

251 

266 

If 

336 

345 

ff 



6 Oudh 
Cas. con 


167 


If 


If 


184 

ff 

223 

ff 

230 

279 

294 

331 

II 

339 


58-40 
60-28 
98- 1 
40- I 
40-14 
60- 4 
60-41 

58- 11 

59- V 
52-13 

io-ir> 

65- 4 
68-13 


7 Oudh Cas. 

11 58-41 

„ 98- 3 

90 8- f> 

98 43- 7 

108 100- 5 

169 107-10 
243 67-19 

„ Kl-19 

307 60-23 

.» R 14-1*2 
314 67-31 

„ B 14-13 
330 91-39 

I, 101- 1 

8 Oudh Cas. 

6 58 - 6 

58-18 
.51- 9 
105-60 

B2-ia 
8- 7 
105-47 
116-20 
115-29 
60-28 
61-2 
68 - 6 
107-10 

ei- 6 

lOO- 6 
8-20 
119- 8 
Pre- 4 
B14- 7 
55- 9 
91- 4 
91-16 

9 Oudh Cas, 


ff 

13 

If 

33 
61 
f 1 

75 

f ) 

132 

It 

140 

197 

227 

ff 

270 

302 

317 

327 

345 

349 

If 


18 

65 

63 

91 

If 

07 

113 

144 

If 

156 

• I 

174 

196 

233 

259 

tt 

It 

M 


63A- 4 
6 - 6 
60-44 
92-15 
95- 1 
7- 7 
123- 6 
66 - 6 
Bll- a 
44- 9 
44-10 
137- 4 
123- 4 
67-21 
55-20 
82-17 
95- 1 
05- 9 
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TABLE OF GASES' 


9 Oudh 
Cas. con 


259 

95- 7 

284 

55-12 

238 

R 6 -22 

296 

105- 9 

II 

105-19 

91 

105-70 

19 

107- 7 

•1 

107-10 

ft 

116-12 

10 Oudh Cas. 

14 

58-40 

It 

67-18 

tt 

68- 2 

It 

68-17 

17 

100-15 

ft 

100-17 

29 

68-14 

31 

111-11 

49 

61-12 

69 

58-18 

81 

60-44 

136 

10- 1 

193 

60-41 

214 

60-34 

277 

6- 7 

289 

6.2a 

It 

7- 7 

H 

68-13 

814 

62- 1 

II 

52-13 

321 

7- 7 

354 

R3- 6 

366 

91- 7 

99 

91-10 

11 Oudh Cas. 

1 

7- 7 

48 

2- 9 

tt 

18- 5 

73 

60-44 

89 

58-18 

95 

68-33 

197 

63-16 

tt 

63-24 

S17 

58- 6 

231 

R 14-10 

248 

59- 6 

It 

61- 5 

285 

60-50 

301 

6- 3 

tt 

54- 8 

323 

60-10 

837 

6- 6 

377 

R6-11 

12 Oudh Cas. 

87 

91-35 

'tt 

91-42 

45 

67-30 

tt 

R5-19 

74 

53-34 

84 

8-20 

183 

67-20 

140 

105-19 

tt 

105-70 

M 

107- 7 

tl 

107-10 


197 

SOI 

H 


»> i08(;)-i 


91- 4 
91-13 
91- 4 
91-13 


12 Oudh 
Cas. con 
236 51-10 


257 

U 

260 

271 

275 

279 

2S5 


59- 5 
59- 7 
58- 5 

91- 12 

58-29 
68 - 2 
68-13 
106- 2 
116-12 

92- 19 


13 Oudh Cas. 
K7- 4 
52-18 
52-38 
52- 1 

52- 13 
60-37 
62- 5 

R5-14 

68 - 2 
68- 5 

53- 16 
53-34 
59- 6 

123- 4 


32 

50 

tt 

98 

*1 

128 

II 

137 

155 

•t 

265 

II 

11 

847 


14 Oudh Cas. 

10 R8- 7 
41 105-42 

45 60-14 

62 E6-10 
106 58-17 

139 64-23 

144 6-27 

« 10-16 
147 E4- 8 

►. R 5-18 
161 54-19 

189 8-20 

ri 10-4 
201 117- 2 
214 64-12 

217 R6-10 
295 6-2a 

M 43-13 
299 38- 8 

15 Oudh Cas. 


1 

49 

67 


68-33 
7- 7 
3-81 


16 Oudh Cas. 
1 55-12 

9 58-33 

48 72- 3 

M 72- 8 
56 58-35 

iO 58-41 
». 67-18 

n 98— 6 
119 92-24 

148 62- 1 

M 52-31 
« 52-35 

M 92- 1 
157 2- 5 

161 73- 1 

163 62- 3 

199 60-17 

.1 60-41 

». 82-12 
225 52-13 

** 52-42 

238 R6- 3 

261 83-16 

M 103- 2 
267 60-28 

*1 61— 6 
». 62-12 
378 7- 3 

M 126- 9 
» 126-10 

17 Oudh Cas. 

47 76-19 

60 123- 4 

150 62-21 

153 R6- 3 

167 3-31 

>1 6-38 

173 53- 6 

« 58-20 

218 60- 5 

*1 62— 5 

299 54-11 

H 105-42 
303 60-28 

313 60- 5 

u 60-28 

M 60-32 
347 E2-18 

M R3- 8 
» B5-13 

388 62- 6 

*1 62-12 

18 Oudh Cas. 


N 

6- 1 

10 

68-17 

ft 

6-30 

ft 

58-40 

tt 

6-37 

ff 

98- 1 

ft 

10-15 

65 

R6- 3 

91 

105-14 

58 

R7-13 

It 

111-18 

99 

R8- 7 

122 

6- 3 

105 

60-29 

170 108(o)-7 

109 

54-19 

211 

91- 8 

tt 

118- 3 

n 

93- 3 

19 

118- 7 

2S9 

65A- 1 

115 

7- 8 

It 

65A- 7 

121 

R6-21 

It 

66- 1 

122 

8- 3 

271 

126-10 

It 

123- 4 

285 

60-28 

131 

53- 9 

295 

106-71 

147 

68-22 
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SUPPLEMENT 

THE TRANSFER OF PROPERTY ACT (!V OF 1382) 

[LAW HEREIN STATED IS AS ON 30-6-1955.] 


'INDICATES THAT CITATION OF NEW CASE BEGINS 


Chronological Table of Enactments. 

To the Chronological Table the following 
entries shall be added at the end : 




1950 


« • • 


1951 


1952 


III 


Adaptation 
of Laws 
Order 


1954 


XXIV ! 


Amending 
Ss. 1, 37, 
57, 5^, 
G9. 107 
and 117, 
Amending 
S3. 1, 3 
and 52* 
Amending 

S. 


Amending 

. jlOo. 


The Part P 
States 
(Laws) Act 
xrjViii I The Repeal- 
ing and 
Amending 
Act 

V. P. Civil 
L:iw 3 (Re- 
forms and 
Amend- 
ment) Act. 

PREAMBLE 
Note 2 

Add in the Foot Note indicated : ... 

4. 1953 Pat 193 [AIK V 40 C G4 Pr 3) (DB). 
Laehhminarai/an v. Janmnijat Mahton. (It 
purports to cio no more than to dcline and 
amend certain parts of the law relating to trans- 
fer of property.) (’50) 86 Cal L Jour 198 
(205). Sjm. Durgarani Dcin v. Mohiuddm. (Act 
provides for some and not all consequences of 
aasignment of reversion.) 

Add after Pt. 10 as a separate para : 

[Pt. Ill It is erroneous to suppose that 
every provision in the Transfer oE Pro- 
perty Act and every amendment effected is 
necessarily based on the principles oi 
justice, equity and’good conscience. Before 
applying the provisions of this Act to cases 
not falling under it. on the ground of 
justice, equity and good conscience, it has 
to be seen in every case whether the parti- 
oular provision of the Act relied upon 
restates a known rule of equity or whether 
it ia merely a new rule laid down by the 
liegislature without reference to any rule 
of equity and what is the true nature and 
T. P. Act (Sapp.) D.P. 1 


character of the rulo. 1053 SC 238 (AIJR 
V 40 G 55 P 17 j == 1953 SCR 1009 
(SC), Namdeo Lokmaii Ladhi v. Nar- 
madahai. 

Note 6 

Add after Pt. 1 : 

[Pt. I'll The Englisii decisions may be 
referred to, in cases where the Act is silent 
and also in cases where are there specific 
provisions in the Act, for a proper under- 
standing of such provisions. ‘.'50) HG Cal 
L Jour 108 (206), S'.n. Durgarani Devi 
v. Mohiuddiu. 

SECTION 1 

In 3<?ction I, , ,, , , 

f'i; for thU-'l para the following shall ho sub- 
stituted : — 

‘It extends in the first instance to the 
whole of India except Part 13 States, 
Bombay, Punjab and Delhi.* 

Substituted by A. u. O. 1950. 

(ii) In the fourth para of S. 1, 

(a) thcr words “Bombay, Punjab and 
Delhi”, were aub.-tituted for the words 
‘the said Provinces’ and the word 
‘State’ for the word ‘Provincial’, by 
A.D. 0.1950. 

(b) for the words ‘Bombay, Punjab and 
Delhi’ the woid.s ‘the said States’, 
shall be substituted. 

^Sub'^titnled by the part B States 
(Law.s) Act, HI of 1931, (S. 3 and 
Sch-). 

(Hi) In para five of S. 1, 

For the word ‘Provincial’ ■ occurring 
twice in the para the word ‘State’ 
Hhall be suVstituted. 

Subsfifnfcrf by A L 0. 1950. 

I On page 171. . , , 

I after the para b-'ginDtng with the words 

“Act IV of 1882’’ and ending with 
ibid, p. 195”. add the following 

‘It has al-o been extended totbe whole 
of Hyderabad State from 17-7-. 52 
{vide Hyderabad Gaz , D/- 17-7-62, 
Pt. l-D, P. 718), to thewlioleof 
the State of Mysore from 1-10-1951 
(ride Mysore Gaz., D/- 20-9-1951, 
Pt. IV S. 1-c, p. 453), to the whole 
of tue State of Bajastban from 
1-2.1952 {vide Bajoetban Ga 
D/- 3-7-52, Pb. IV-A p. 185) an 
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tho whole State of Tra' ancore* 
Co bin from 1-5-1952 {vide Travan- 
core-Cochin Gaz.* D/- 1--J-1952- 
Pt. 1 p. 356.1*' 

(ii) To the para beginning with “The Act has 
been declared” and ending with ‘‘(1 of 

1929)”. add the following : — 

‘‘It h'ls als-> been declared to be in 
force in Saurashtra from 28-8-1951 
(vide Srturashtra Gaz., D/. 28-8. 
1951 Pt. Ill Extra, p. 884.)” 

Add in Synopsis *.{ter heading 5 ; 

‘‘5J. JppHc' bilift/ of priyiciples to matters ex~ 
pressly cxchided /torn purview of the Acid'' 

Note 1 

Add in the Foot Note indicated : 

1. See 1950 Kutch 64 (A I R V 37 C 53 P 7, 9), 
Gangabui RatonsUi v. Malbai. (Act not appli- 
cable in Kutch and cannot be literally followed 
—Kutch Shirosta Sangraha (Collection of Cus- 
toms) often prevailed over Indian Act in matter 
of transfer of property.) 

Note 3a 

Add after Ft. 1 : 

[Pt. 2] But it was held in the following 
case that the Transfer of Property Act 
does not apply to the pre-emption chapter 
of the Eerar Land Revenue Code. 1949 
Nag 34 (A I R V 36 G 17 P 9)=I L R 
(1948) Nag 327 (DB), Jainarayan Ram- 
Jiisanv. Motiram Gangaram. 

Note 5 

Add in the Foot Note indici.tcd : 

1, See however 1951 Trav-Co 17 (AIR V 38 C 7 
P 6) iDB), Faraha Devaswom v. Timer Sait. 
(T. P. Act came into force in Cochin on 1-1- 
1112— Mortgage transacti* n in State prior to 
passing of T. P. Act Eights and liabilities are 
to be determined in accordance with common 
law.) 

Note 5A 

Add after Note 5 : 

5A. Applicability of principles to 
matters expressly excluded from pur- 
view of the Act. 

[Pt. t] The assistance of the Act as a 
guide on matters which have been excluded 
from the purview of the Act by express 
words should not be invoked, unless the 
provisions of the Act embody principles of 
general application. 1953 S C 228 (AIR 
V 40 0 65 Pr 22) : 1953 SCR 1009 
(S C), Namdeo Lokman Ladhi v. Nar- 
madahai. (191^) Mad . 2 [AIR V 6] Krisha 
Shetty v. Gilbert Pinto, Approved.) 

[Pt. 2] Section 2 (d) clearly excludes 
the application of the provisions of S. l05 
to the relationship which has been created 
by a decree Bub the provisions of S. 05 
can be invoked as matters of iusticf-, equity 
and g‘'od consf'ienre. 1954 Bom 370 ( *IR 
V41G 107 Pr 16): 1 L R (1964) Bom 


615 (DB), Ramjibkai Virpal v. Gor- 
dhandas Maganlal. 

See also Preamble N. 2, 

SECTION 2 
Note 5 

Add in the Foct Note indicated ; 

10. 1953 Sau 113 (A I R V 40 C 59 Pr 16) (DB),. 
Karsandas Eamji v. Karsanji Kalyanji. (A 
lease executed in the ftzmer Nawanagar State 
before the T. P Act was niade applicable to the 
territory comprised in that State will not be 
governed by the provisions of T. P. Act bat will 
be governed ly the Conimon Law principles 
which were usually held applicable by all Courts 
in India.) 

Note 6 

Add in the Foot Notes indicated : 

9. 1953 All 449 (A 3 B V 40 C 208 Pr 14) (DB), 
Lalta Prasad v. Brahmanand (Consideration 
of equity does not arise in case of such sale — - 
Principle of caveat emptor applies to such sale. 
1931 All 277 (AIK V 18) (FB), Nannu Mai v. 
Ram Chancier, Belied or.) 

10. 19.55 Trav Co 180 (Prs 7, 9) [ iS) A I B V 42 
U ' 7} (DB), Bhageerathi PiUai v. JV^arayanaw 
Prabhakaran. (Where at a time when the T. P. 
Act was not in force in Travancore the decree 
in a suit for recovery of property and mesne 
profits allowed the defend.^nt to retain posses- 
sion, of the prrpcrty ii)l she got tbe amount 
that was declared to be due her or to surrender 
possession of the property and claim the anr.onnt 
with interest and further she was also allowed 
to iipprcpriate tbe profits from tbe property till 
she was paid her amount or till she surrendered 
possession of the property and claimed the 
amount with interest thereafter 

Held, that a mortgage was created on which 
the plaintiff could file a suit for redemption.) 

Add before Pt. 1 after the words *'act of par- 
ties” in the last line in para 1 : 

[Pt. la] Section 2 (d) clearly excludes 
the application of tbe provisions of S. 106 
to the relationship which lias been created 
by a decree. In other words, when the 
Court is dealing with the relationship 
created by a decree passed by a Court, 
the terms of S. lOi as such would not be 
applicable. 1954 Bom 370 (AIR V 41 
G 107 Pr 16) : I L R (1954) Bom 615 
(DB), Ramjibkai Virpal-Y. Gordhandas 
Maganlal. (Provisions of S. 105 would be 
invoked, as matters of justice, equity and 
good conscience.) 

SECTION 3 

In S‘ ction 3, 

(i) For the words *a Province* tbe words a 
Part A State or a Part C State’ were sab- 
stituted b A. I* O 1960. 

(ii) For the words ‘a P rt A State or a Part 0 
State’ the words ‘any State to which this 
Act extends , phall be substituted. 

^Substituted by the Port B States 
(Laws) Act, III of 1951 (S. 8 and Soh.) 
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[S. 3, N, 2-9] 3 


Note 2 

Add In the Foct Notes indicated : 

3 1951 Bom 127 (A I R V 38 C 25 Prs 6» 10) : 

I L R (1951) Bom 692 (DB), Bamchandra 

Annappa y. Subraya Fimviaya. r t t> 

6, 1952 Bom 454 (A I B V 39 Prs 7, 10> ; I L K 
(19ft2) Rom 1090 (DB). Prahlad Dalsulihrai 'r. 
Maganlal iluljibhai Tewar, (ilortgagee’s in. 
tereat in raortgaued property.) "P (’50) 1950 Bur 
L R (HO) 80 (85, 87, 86), Ko U Mar v. Ma Saw 

7^^952^Bora 454 (AIR V 39 Prs 7, 10) : ILK 
(1062) Bom 1090 (DB). Prahlad Dalsxihhrat 
v.Maganlal Muljibhai Tewar, (Even m ease of 
usufructuary mortgage.) 

28. 19^2 Orissa 116 (A R V 39 30 P o) (DB), 

TJdayanarayan Ananga Bhivia v. Bad%a Dasu. 
(Lease of such a right to collect rents (such as 
Must-jir lease in Orissa)'is a lease of immovable 

^Tadh B 92 (AIR V 38 C 37 P 15), 
Abbasali Shah v. Mohammad Shah. 

Add after Pt 33 ; 

LPt. 33al (20) Mortgage decree is im. 
movable property. 1049 Gal 549 (AIR 
V 36 C 147 Prs 14, 19) : I L R (1945) 

2 Cal 526, Anandilal Poddar v. Keshao 
Deo Poddar. (This is the effect of amend- 
ment of S. 17 (1). Registration Act by 
addition of cl. (ei, by T. P. (Amendment 
Supplementary Act of 1929: 1940 Mad 
140 (A I R V 27) (OB), Shiva Rao v. 
Official Liquidator, Ref.) •p ('76) I L R 1 
Bom 267 (268) (DB), Gopal Narayan v. 
Trimbak Sadasiv. 

[Note:— It is submitted that following cases are 
no longer good law. 

('96) ILR 23 Ca) 450 (453) (DB), Gous Maho7ned 
V. Khavjas Ali Khan. 

(»13) ILR 35 All .S21 (j26), (4C3) (DB), Mumtaz 
Ahmed v. Sri Bam. 

(’02) 6 al W N 6 i6) (DB), Baij Nath Lohea v. 
Btnoyendra Nath Palit. 

f’08) 12 Cal W N 625 ( 627) (DB), Bam Bitan 
Chtickerbuliy v. Jogesh Chandra ] 

[Pt. 33bj (21) Right to tap cocoanut 
trees and obtain toddy. 1949 Mad 148 
(AIR V 36 0 63 Pr S) (DB), P. Venn, 
gopala Pillai v. ThiruravuJekarasu, (The 
right is in the nature of immovable pro- 
perty being benefit arising out of land.) 

[Pt- 33c] (22) Improvements on the 
immovable property made by the lessee of 
such property 1955 NUC (Trav-Co) 
1040 (A I R V 42), Michel Mtchel v. 

Narayanan Potti, . , , » 

41. Delete Poiot 4l from Note 2 and lootnotes 

under it. 

Note 3 

Add in the Foot Note indicated : . ^ . 

2. 952 Mad 5fl (A I R V 39 C 29 P 2), Kunhi. 
Itma Thangal v. D Ahmad Kutly. (Sco^ of 
8. 62 cannot be enlarged by intr iducing into it 
in an indirect mHnner th- defi ition of immova- 
ble properly in Oeoeral CleUaes Aot*) 


Note 6 

Add in the Foot Note indicated : 

3. 1963 Hyd 1 4 ( ' I U V 40 C 9 P « ) : I L R 
(1952) Hyd 495 (DB), Addti. Achiar Gusto- 




Add after the sentence '‘Thus, a superstruc- 
ture , . be removable by him.” 

LPt 4al Bat it has been hold that if a 
trespasser puts up a structure on n, plot of 
land belonging to another without the 
permission of the owner, the structure be- 
comes the property of the owner of the 
land. 1955 Pun) 34 ( Pr l6) ( (S) A I B 
V 42 C 12) (DB), Gurcharan Singh v. 


Chairman Delhi I Trust. 


Add after Pt. 5, as separate para : 

IPt. 6l In order to determine what is 
and what is not immovable property as a 
result of attachment or annexation to 
land, two tests have been laid down, viz., 

(1) the degree or mode of annexation, and 

(2) the object of annexation. Of the two 
tests the latter is the more important, and 
it is a question which depends upon the 
particular circumstances of each case. 
Thus, where the land.cn which the raachi- 
nery belonging to A was erected, belonged 
to B, it must bo assumed that the machi- 
nery was erected by A either as a licensee 
or as a temporary tenant and that he did 
not intend the machinery to form part 
and parcel of the immovable property to 
which it was attached for the time being. 

1953 Nag 224 (AIR V 40 C 88 Prs. 9 
10): ILR 1953 Nag 488 (DB), 
Subhiah, J, II. v. Govindrao Bhitvaji, 


Note 7 

Add after Pt. 2 : 

[Pt. 3] But machinery erected by a 
tenant in the premises with the intention 
of removing it when vacating the premises 
is not immovable property. 1953 Hyd 14 
(AIR V 40 C 0 P 5, 7, 11) : ILR 
(1952) Hyd 495 (DB) Adda Achiar v. 
Custodian, Evacuee Property. (Knglish 
law of fixtures and its limited application 
in India discussed — Tests indicated.) 

Note 9 

Add after Pt. 4 : 

[Pt. 4a] Where a tenant running an ice 
factory in the premises of another, instals 
machinery it will always be presumed 
that ho instals the .same with the inten- 
tion of removing the same whenever he 
chooses to vacate the premises and the 
machinery is not therefore immovable 
property. 1953 Hyd 14 (A I R V 40 C 0 
P 5, 7, 11) : I L n (1952) Hyd 495 
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(DB), Addn Achiar v. Custodian^ Eva- ! 
cnee Property, I 

Add alter Ft. 7 : ! 

[Pfc. 8] The question whether a parti- j 
cular machinery is imbedded in the eaith j 
within S. 3 is a question which depends ' 
upon the circumstances of each case. 1953 [ 
Pat 398 (A I B V 40 C 104) (DB), Com. ! 
missioner of Income-tax v. Bhurangiya \ 
Coal Comjtany. i 

[Pt. 91 The test is degree or mode of j 
annexation and the object of annexation. | 
Of the two tests the latter is more impor- . 
taut. Thus, where A erects machinery of 1 
his own on land belonging to B, it must ; 
be assumed that machinery was erected j 
by A either as licensee or as temporay i 
tenant and that he did not intend the I 
machinery to form part an<l of the 

immovable property to which it was at- i 
tached for the time being. 1053 Noai 324 
(ATB V 40 C 88 (Prs. 9, 10) : I L R 
(1953) Nag 488 (DB)_ Subhiah J. II. 

V. Oovindrao Bhiicaji. j 

[Pt. 10] b'ee also the undermentioned j 
case. 1054 Pat 340 (A I Ti V 41 C 90 \ 
V 11): 32 Pal 887: 1954 Cri L Jour 664 j 
(DB), State of Bihar v. Ishri Bhagat. j 
(A platform erected over a drain, cannot 
bo considered, apart from the drain, to be 
immoveable property.) 

Note 10 

Add fiiter Pt. 4 : 

[Pt. la] If the machinery and other 
articles pertaining to the factory are in 
the nature of permanent fixtures, then 
they tvould he regarded as immovable 
propertv. 1053 Ilyd 14 (A I B V 40 C 9 
P 5, 7',11) : I L B (1953) Hyd 495 
(DB), Addn Achiar v. Custodian, Eva- 
cuee Proporiy (Tenant running ice factory 
in premises of another installing machi- 
nery with intention of removing it when 
vacating premises — Machinery is not im. 
movable property — English law of fix- 
tures and its limited application in India 
discussed.) 

Add after Ft. 5 : 

[Pt. 6] The amount of degree of an- 
nexatiou is also matter which will be 
taken into account in coming to a conclu- 
sion whether it is a permanent fixture or 
not. If the degree of annexation is such 
that the fixture cannot be taken away 
without destroying the principal it would 
be regarded as permanent fixture. 1953 
Hyd 14 (ATB V 40 O 9 P 7) : 1 L B 
(1952) Ilyd 495 (DB), Addu Achiar v. 


Custodian, Evacuee Property. (English 
law of fixtures and its limited application 
in India discussed.) 

Note 11 

Add in the Foot Note indicated ; 

13. (’49) 1949-2 All E U 90 (94) : 65 T L R 395, 
In the Estate of Gibson. (Attestation by blind 
man — Case under English Wills Act (1837), 
S. 9.) 

Add before Ft. 1 : 

[Pt. la] The attestation of persons to a 
document is to ensure that there is no 
fraud or other vitiating circumstance in 
the execution of the document. 1954 Mad 
126 (AIR V 41 C 48 Pr. 6), Gomati 
A)nmal v. Krishna Iyer, V. S. M. ( (’12) 

1 L R 35 Mad 607 (P 0), Shamu Patter 
V. Abdul Kadir, Rel. on.). 

Note 11a 

Add in the Foot Note indicated : 

4. 1054 S C 316 (A I K V 41 0 76 P 11) : 1954 
fc> C K 919 : 33 Pat 313 (SC). Chandra Singh 
Deo V. Ganssh Prasad Bhagat. (Attesting wit- 
ness deposing that he had attested the mortgage 
bond executed by A in favour of B and that the 
other attestors also witnessed its execution. It 
is sullicient evidence of valid attestation.) 

Note 12 

Add in the Foot Note indicated : 

8. 1951 Pat 363 (AIR V 38 C 90 P 3) : 28 Pat 
IfSlDB), Dahu V. Javidar. (Signature of one 
attesting witness for another at the instance 
and in the presence of the latter is good though 
no marl; <s alhxed by the latter ) •{> (’49) 1949 
Nag L Jour (Notes) 55, Lachhmanprasad v. Pt. 
haxmanprasad. (Person signing name of attest- 
ing witness must be shown to have been so 
authorised by the attesting witness.) 

Note 14 

Add in the Foot Note indicated : 

4. See also 1954 Nsg 11 (AIR V 41 C 2 P 7) : 
ILR (1953) Nag 281 (DB), Vinaydk v. Shaikh 
Mahamtnad Hanif. 

Add after Pt. 5 : 

[Pt. 5a] Bub where the executant, a 
lady who did not observe strict pardah, 
was inside the room while the attesting 
witnesses were outside in the adjoining 
verandah and there was no curtain in the 
door of the room and the witnesses signed 
the instrument in the verandah , the attest- 
ing witnesses must be held to have signed 
the instrument in the presence of the exe- 
cutant. 1954 Nag 11 (AIR V 41 C 3 
P 8) : ILR (1953) Nag 381 (DB), Vina- 
yak v. Shaikh Mahammad Hanif, (It is 
not necessary that the executant must have 
seen the attesting witnesses sign the in- 
strument.) 

Note 15 

Add in the Foot Note indicated : 

1. 1950 Nag 83 (AIR V 37 C 26 P 6): ILR (1950) 
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Nag 821 (DB), Kuwarlal Amritlal v. TUWhlal 
Kodtkram (H the other side wants to ohallenge, 
it is its duty, quite apart from r nsiog it in 
pleadingS) to cross-examine the witness.) 

Note 17 

Add after Pt. 5 : 

[Pt. 6a] But -where B executes a raorfc. 
gage deed as a power of-attorney agent of 
A, though he ia a different person, yet the 
act he does is on behalf of A and in law 
A is the executant of the deed. A thus 
being a party to the deed cannot be a valid 
attesting witness to that deed. 1954; Mad 
126 (AIB V41 C48 P 10), Gomati 
Atnmal v. Krishna Iyer, V. S. M. ( (1881) 
7 Q B D 516 : 60 L J Q B 316, Seal v. 
Claridge; 1922 Cal 1G8 (AIR V 9). Sristi- 
dhar Ghose v. Rakhya Kali Dasi, Foil.) 

Note 18 

Add in the Foot Note indicated : 

2. (’60) 1950-2 Mad L Jour 262 (204), Uurugcsa 
Mudaliar v Oopalakrisha Afudaliar. (Decision 
in 1918 Mad 491 (A.1R V o), i aramasiva Uda' an 
V. Kri-^hna Padayachi held unaflecied by 1926 
P C 89 (4.IR V 12) (PC), barkar Barcatd & Co. 
V. Alak Manjar) Kuaii.) 


Add alter Pt. 5 : 

[Pt. 6] Where the signature of attesting 
witness is written by another, it must be 
shown that he had been so authorised by 
the attesting witness. (’49) 1949 Nag L 
Jour (Notes) 55, Loch -manprasad v. Pt. 
Laxmanprasad 1951 Pat SG8 (AIB V 
38 0 90 P 3) : 28 Pat 158 (DB), Duhu 
V. Jamadar. (Signature at the instance 
of the attesting witness and in his presence 
is good No mark of the attesting witness 

is necessary.) 

Note 19 

Add in the Food Note indicated : 

3. 1953 N«g 339 (AIR V 40 C 146 P 4): ILR (1953) 
Nag 507 (DB), Sakharam Shriniwas w.SusJiila- 
6oi. (Absence of evidence that Bub-Registrar 
signed endorsement in presence of executant — 
Endorsement does not by itself prove execution 
and attestation of deed- 1940 Nag 3'?2 (AIR 
V 27), Ganpatrao Yadorao v. Kagorao Vinayak- 
rao. Dissented from.) 

Note 20 

Add in the Foot Note inoicated : 

3. 1954 Ori?8a 195 (Hrs 7,8) (aIR V 41C 69):ILR 
(1954) Cut 298 (DB), TJdaya Naik y. Lokanath 
Naik (Sub-section (5) of S. 46, C. P. Tenancy Act 
(11 of 1898) ie also ‘a law for the time being in 
force regulating the registration’ of a certain class 
of documents Hence, by construing sub s. (5) of 
8. 46, along with the proviBions of the Indian 
Begiatration Act and B. 123, T P. Act it may 
be reasonably held that tho requirement about 
oompnlBOry registration of a deed of gift under 
the general law of transfer is not applicable 
where the transfer is of an occup.incy holding 
to a person other than the persons specified in 
sah-s, (8) of B. 46. Hence invalidity of a deed 


of gift arises not on the ground of non-registra- 
tion of a compulsorily registrable document 
because it is not registrable under any circum- 
stance but by virtue of tho conlruYcntioa of 
sub-s (3) of B. 46.) 

Note 21 

Add in the Foot Note indicated : 

11. 1952 Raj 187 (AIR V 39 V 2, 3) : ILR (19o2^) 
•2Bnj5, Ckiwanlalv * 1951 l|at 41.> 

(AIR V 68 0 107 P8) (DB), Ambica Prasad 
Singhs. liatn Chariiar Singh. (The words 
‘ right to sue” do not connote the same thing 
as the words ‘‘actionable claim”) 


Note 22 

Add in the Font Notes indicated : 

8. 1952 Raj 187 (AIR V 39 P 2, 3) : ILR (I9u2) 

2 "Ra] 5, Ckimavlal Singh V. Ctanesh. 

21. 1951 Assam 5G (.^IR V 38 (i 29 P 8, 4 . ILR 
(1951) 3 Assam 1 (DR), AV.ash AH Khalifa v. 
Nath. Bank Ltd. (The right to tho proceeds of 
a business is an actionable claim.) 1952 Raj 
187 (air V 39 L- 2, 3) : IT.R (1052) 2 Rai 5 
Ghivianlal v. Ganesh. 


Add after Pt. 11 : 

[Pt. 11a] Similarly, a claim for tho re- 
covery of the earnest money upon failure 
of tho other party to perform his part of 
tho contract being a claim for an asctr- 
tained amount, is not a mere right to sue 
but claim for a debt and, therefore, trans- 
ferable. 1952 Baj 187 (AIB V 30 P 2) : 
ILB (1952) 2 Baj 5, Chiynanlal v. 

Ganesh, 

I’Jote 23 

Add tn the Foot Nct« indicated : 

1. 1955 BO 376 (Ir 54) ((B)A3R A 42 C G6) 
(SC), Jugalkishore Saraf v. Ba^o Cotton Co., 

"^Delete the Pt. 2 and the submicsion with the 
corresponding cases in the Foot Note and 
substitute the follcv,/ing _ 

[Pt. 2J The contrary view taken in the 
undermentioned cases is no longer good 
law in view of the recent Supremo 
decision. 1955 SC 376 (Pr54) ((S)AIB 
V 42 C 66) (S C), Jugalkishore Saraf v, 

Baw Cotton Co. Ltd. 


Add afttr new Pt. 2 : , , i .i 

[Pt. 2a] It has also been held by the 
Supreme Court in the undermentioned 
case that a decree to be passed in future 
on the debt does not come witbin the 
definition lOf an actionable claim. 1955 
S C 376 (Pr 54) ( (S)AIB V 42 G 66) 
(SG), Jugalkishore Saraf v. Baiu Cotton 

COp Ltd* m_ 0 • 

Sentence, “It is submitted that this view 

does not seem to be correct.” between Point 2 

and Point 3 should be deleted. 


Note 24 

Add in the Foo: Note indicated : 

7, 1954 Assam 95 (AIR V 41 0 35 Pr 2), 

AH V. Darparam NamasvAra. (Sale of land 


K . 

< 
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cx»ntaining stipulation Ly vendee to reconvey to 
or repurchase b}’ vendor wilhin p.irticular 
period — i^cnefit of eoutraet of repurchase can 

be assigned in favour of third person 1928 

PC 174 ('lit V 15), Sakilaguua Nayudu v. 
Chiona Munnuswami Na5’akar, He!, on.) 

Note 28 

Add in the Foot Note i.idicated : 

9. 1954 Ca! 3G7 (fr G) (AIR V 41 C 124) : 1954 
Cri L Jour 132, Rudha Nath v. Ravi Chandra. 
(FncU and circumstances of the case held suffi- 
cient to put the app Hants to en.piiry ns regards 
the resjonden's' mortgage so ns to attract the 
'genera! doctrine of constructive notice.) 1952 
Mid 2G5 (aIR V 39 C 105 (ir) p 5), Rarva^ 
thaihavivial v. StuQs^n7.-7ra Bhattar (Posses- 
sion of ijiortgagce is notice to purchaser of 
properly, of all the equities in favour of 
TDOrtg igC ) 

Add after Pt. 9 : 

[Pfc. 9a] Tho question oC constructive 
notice is a question of fact vs hich falls to 
bo determined on the evidence and circum- 
stances of each case. 1951 Cal 398 (AIB 
V 38G 102 P 15) (DB), Chandu Bam 
V. Mimicipal Commrs. of Kurseong Muni, 
cipaliiy. 

Note £9 

Add in the Foot Notes indicated : 

1. 1952 Mad 205 (A I R V 39 C l05 (10) V 5), 
Parvatha'hammal v. SivamnUara Bhattar. 
(Mortgageo in poisession — Wrrlgagor selling pro- 
perty to third perj-on Failure of purchaser to 
make enquiries of mortgagee whether he has any 
rights other than as usiifructuury mortgagee 
amounts to wilful ahatention or gross necligeocc 
— Purchaser is bound by existing equities in 
favour cf mortKagee.) 

6. 1951 Cal 398 (A I R V 3? C 103 P 15) (DB), 
Chandurarn v. Municipal Covinirs of Kurseong 
Municipality (Acquiring property, be it by 
private sale or court sale ) 

Add at the erd of the Note : 

[Pt. 7] It is the duty of ti person taking 
a transfer of immovable property to inspect 
the Registration Indes for any iucumbrance 
on the property. Inspection of Index for 
I 2 years prior is not suOicient in case of a 
mortgage though it might be enough in 
case of sales, and the ijerson cannot dis. 
charge the burden by sucli a search and 
must suffer the consequences of not mak- 
ing a necessary search, if the property is 
found to be mortgaged and the mortgage 
duly rcgistorod for his conduct can only 
be regarded as wilful abstention from 
search which be ought to have made. 1952 
Nag IOC (AT BV 39 G 45 '7), P U) : 
I Ij B 1953) Nag 664, Sadiq Nussein v. 
Co operative Central Bank, Yeotmal. 

Note 30 

Add in the Fo^'t Note indicated : 

9. See aho 1955 AH 24 (Pr 11) ( (S) A I R V 42 
C 8) (DB), Sampal Ravi v. Daheo Lai. (The 


usual thing when a person pnrohasos property 
isto6ndoat from the registration office whe- 
ther there are aoy encumbrances ) 

Add after Pt. 9 : 

[Pt. 10] It would be gross negligence on 
the part of the purchaser of property in 
municipal area, not to make an enquiry 
before acquiring property either by private 
sale or at court sale, as to the amount of 
tax which is due or which might be due. 

1951 Gal 398 (AIB V 38 G 102 P 15) 
(DB), Chandurarn v. Municipal Commrs. 
of Kurseong Municipality. 

[Pt. 11] Similarly, if a prospective pur- 
chaser of property in possession of a mort- 
gagee fails to enquire of the mortgagee, 
whether ho has any other rights than as 
usufructuary mortgagee, his abstention 
amounts not only to wilful abstention but 
even to gross negligence and hois therefore 
bound by the existing equities in favour of 
the mortgagee. 1952 Mad 265 (A I B V 
39 C 105 ( 10 ) P 5 ), Parvathatnammaly. 
Sivasankara Bhattar. 

Note 31 

Add in the Foot Notes indicated ; 

1. 19.51 Madh B 92 (AIR V 38 C 37 P 15), 
Abba'^ali Shah v Mohammad Shah i> (’51) ILR 
(1951) 1 Raj 597 (Pr 5). Rooplal v. Shankar >!• 
(’ol) 1951 Nag L -Tour (N.-)t‘'S) 166, Manikrao v. 

-i- i’49) 1949 Nag L Jour (Notes) 23, 
Gulabrao v. Tukarani. 

2. (*5l) 19‘>1 Nag L Jour (Notes) 150, Manikrao 
V. Vithalrao. 

4. 1951 Pepsu 71 (AIR V 3^ C 57 P 4) : 2 Pepsu 
L R 2.57, Qurmukh Singh v. Sadhu Singh. 
(Remote reversiookr attesting alienation — 
Custom case ) 

8. 1953 Pepsu 86 (.A I R V 40 C 35 P 3) : 3 Pepsu 
L R 4U (418) (DB), Jesnier Singh v, Ajab 
Singh. 

Note 33 

Add in the Foot Note indicated : 

2. 1961 Cal 398 lA I R V 38 C 102 l» 15) (DB). 
Chandurarn v. Mudicipal Co nmrs., Kurseong 
Municipality (Constructive notice is a question 
of fact,) 

Note 34 

Add in the Foot Notes indicated : 

9. 1954 Cftl 3 7 (Pr 6) (A I R V 41 C 124) : 1954 
Cri L Jour 132, liadha Nath Bamchandra 'i* 
1953 Mys 22 (AIR V 40 0 10 P 6) : I L R 
(1953) Wys 152, Kenchegotoda v P. Channiyaif 

1952 Nar 106 (A I R V 39 0 45 (7) Pr 14) : ILR 
(1953) Nag 634, Sadiq Hussain v. Co-optrative 
Central Bank, Yeotmal. (Mortgage registered 
— Parly cannot be heard to say that he searched 
the Rogi4ration index, without finding neces- 
sary entry —Conduct amounts to wilful absten- 
tion — Inspection of Registration Index for 12 
years prior does not discharge the burden, and 
is not sufficient in case of mortgage though it 
might be sufficient in case of sale) 4* 1932 
Pepsu ?.l (A I R V 39 0 19 P 5) : 2 Pepsu L R 
571, Teja Singh v. Hamir Singh, (Deed of 
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adoption — Mere regisbrAtion does not amount 
to a notice to all tho worli anUss thero are clr- 
oumstances from wbioli a presumption could be 
raised.) 

li. 1952 IDA 17J02 (Punj), Earnam Singh v. 
Ain. 11910 Lah 269 (A I R V *27), Mt. Ghulam 
ffatima v Aft. Oopol Devi, Foil.) 

Add alter Pt 8 in the beginning oi the last 
para on page 229 : 

[Pt. 9a] The object o! Explanation (Oto 
S. 3, T. P. Act, is tosaieguard the intereai^s 
of a third party who has acquired a good 
title under a previous registered instru- 
ment but 'it does not in any way alter or 
modify the criminal liability of a person 
who deliberately suppresses certain facts 
or mis-states certain facts. Constructive 
notice of a previous registered mortgage is 
no defence to a charge of cheating by selling 
property ou misrepresentation that it was 
uoenoumbered. 1954 Punj 31 (A I RV 
41 C 18 Pr 4) : 1954 Cri L Jour ‘299 
(DB), Kuldip Singh v. Slate (19L5 Sind 
21 (A 1 R V 2; : 16 Cri L Jour 700. 
Karachi Municipality v. BhojBaj, doubted 
but distinguished; 1937 Sind 66 (A I R V 
24) : 38 Cri L Jour 510, Shivna'h Sahib- 
ram V. Jethadand Moorij Mai, relied on.) 

Note 39 

Add after Pt. 9 ; 

[Pt. 9a] In the following Madras case, it 
was held that the possession of a usu- 
fructuary mortgagee of the mortgaged pro- 
petty is notice to the purchaser of the said 
property of the previous agreement of sale 
of the property between the mortgagor and 
the mortgagee. 1952 Mad 265 (A I R 
V39 C 105 (10) P 5), Parvathathammal 
V. Sivnsankara Bhattar^ 

Add aU ir Pt. 11 : 

[Pt 12] In a case arising in a State 
whore the T. P. (Amendment) Supplement 
Act, 1929. did not apply, it was held that 
the possession of a prior vendee under an 
unregistered sale deed which was compul- 
sorily registrable, being that of a tres- 
passer no question of notice by possession 
would arise and the subsequent vendee for 
con8:deration under a registered sale deed 
would have priority. 1950 Pepsu 34 (AIR 
V 37 G 12 P 4, 6, 7) (DB). Chanan 
Singh v. Sham Lai. (Equitable doctrine of 
part performance also would not apply to 
snob a case.) 

SECTION 4 
Note 3 

Add after Pt. 1 : 

[Pt. 2] Such contract when carried out 
iennicfttea in a completed contract. Bo 


long as it is inchoate in that respect it is 
an enforce ible contract, that is, nothing 
deters from exercising rigiit of speoihc 
performance of contract. 1952 Orissa 116 
(A IB V 39 0 30 P 6) (D B). Udaya. 
narayan Ananga Bhima v. Badia Dasu, 

Note 5 

Ac^d in the Foot Note indicated : 

7. 1952 Oritsft 116 (AIRY 39 0 90 P 6, 7) 
{D B), Udayanarayan Ananga Bhima ▼. Badta 
Dasu. (Non-registration of lease dee 1 — Deed 
would be treated as coatriict to lease — Lessor 
delivering possession in part performance — He 
is entitled to decree for su® agreed to bo paid.) 


SECTION 5 
Note 1 

Add in the Foot Note- indicated : , 

1. See 1951 Bom 91 ( \ I R V C 20 P 2> : ILR 
(1931) Bom 67 (D B), Soniram Raghushet y. 
Dwarkabai. (Definition is to be taK-o as rtefini- 
tion of “transfer of property” for determini 'g 
what is transfer withi-i the Tnoaoin? of that 
term used iu Provis'^ to S* 2 of boruhay ^ iodu 
Women’s Right to Iroperly (Extension to 
Agricultural Land) A^t ll7 of 1 '42) ) 1946-62 

I. D. 393C t (Ml). Khurshed Jehan Begam r. 
RoshanJchnn Begam (Expression 
in S If, U P. Encumb. Est. Act — What 

amounts to, stated.) -r * r, 

3. 1951 All 462 (A I R Y 38 C lOO P 6) : T L R 
(1951) 2 All 7l 3 (D B). Prifhi Stn<7?i V. Ganes/t 
Pd. Singh. (Mortgage ol property, part of which 
is outside British India.) 

Note 3 

Add in the Foot Not= indicated : ^ ^ 

6. See also 1955 NOG Call 79 7 (A I RV 42), 
Muhammad Moshin v. Commissioner of WaHf. 
(The crertiou of the wakf deed mounts to 
transferring the pr-periy to the Almighty for 
the beneht of bis creatures ) 

16 See also 19-35 Mad 243 iPt 4) ( (8) A I R V 42 
C 661 : I L R (1955) Mai 570, Benjamin v. 
Devad'jss (Oase under Madras Agriculturists 
Belief Act.) -K 1946-52 I D 3.J369 lAU). Khur- 
shed Jehan Begam v. Boshan Jehan begam. 
(Expression ‘‘transfer’* in 8 11, U P. Eucum. 
Est. Act— What amounts to, stated.) 

Note 4 

Add in the Foot Notes indicated • , „ , , 

4. 1953 All 21.3 (A I R V 40 C 97 P 5), Baehohu 
Singb v. Harbans Singh lArrangement between 
reversioners and the wi low.) 4* 1^51 All 823 
(A I R V 38 0 202 P 4), Inder Pal Singh v. Th. 

fsee^^wev^er 1950 All 320 (A I H V 37 0 124 
F 10), Ram Pratap Indrajit (Vlemberr of 
a family who hav- no proprietary interest in 
the property in their pos-ession can eoter into 
a famuy ariangemeut with tespect lo euch 
right SB they may possess in the property )] 

6. 1953 All 213 (AIRY tO C 97 P 5). Baohehu 
Singh v. Sdrbans Singh 4^ 1951 All 823 (AIR 
V 38 C 202 P 4), Inder Pal Singh v. Sarnam 

Singh. . 

12. 1953 Mad 161 (A I B V 40 C 60 P 7), 
man Sahib v. Ibrahim (Parties must have 
comneting titles in respect of the properties in 
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dispute. Invalid deed cannot be construed 
as a family settlement. (’35) I L R 13 Rang 079, 
Phul Bee Bee Firm v. R. M. p. Cliettiar Firm 
and 1942 P 0 54 {A I R V 29) (P C), Ramayya 
V. Lakshmayya, Rel. on.) 

15. 1953 All 213 (A I It V 40 C S7 P 5). Bachchu 
Singh V. Uarbans Singh 'P 1351 All S23 (A I R 
y 38 C if 2 P 4). Inder Pal Singh v. Sarnam 
Singh •i> IS 51 Najr 171 (A I R V 38 C 34 P 6) : 
I L R (1950) Nag 618, ISalhrishna v. Ilaghu- 
noth. (Kach agreeing to recognise a part of the 

title claimed by the other The transaction is 

not a sale, gift or es.change because on the facts 
agreed to by such a corapromise, there is no 
transfer of title from one to the other.) 

20. 1952 Jam & Kash 18 (A I R V 39 P 3, 4) J 
10 J and K L R 176, Shaiiar Singh v. Bawela. 
(It is mixture of turrerder and conveyance of 
rights in property.) -i- 1951 Bom 94 (A I R V 38 
C20 P4) ; 1 LR (1901>Bem G79 (DB), Sonirnm 
liaghushat v. Uwavkahai. (A partition by metes 
and bounds between the members of a joint 
Hindu family amounts to a transfer within the 

meaning of S. 5, T. P. Act. f?eDce. it is also a 
transfer within the meaning of S. 2 Proviso of 
the Bombay Act 17 of 1942 : (’45) 43 Cal W N 
779, Khiroile Sunclari v. Chuni LhI and 1946 
Cal 129 (A I R V 33 C 34) : I L R (1945) 2 Cal 
651, Suhashini Poddar v. Sreena^h, Dissent, 
from; Case Jaw referred.) 


^ ^ ^‘^59 (A I R V 42), Jadav 

Qokal V. Chandra Sinhji •i* 1954 Sau 46 (A I R 
V 41 C 24 P C) (D B), Smat Zaveri v. Jiiu, 
(Doctrine of part performance does not apply to 
an unregistered deed of partition. 1951 Mad 213 
I R V 38) : I L R (1951) Mad 607, followed.) -f. 
1951 Mad 213 (.A I R V 38 C 43 P lOl ; I L R 
(1961) Mad 607 (D B) lladhakristnayyar v. 
Sarasainma (A partition is not a transfer with- 

^ 86 Cal L Jour 

“‘/‘A- Devi v. Mohi^ 

uddin. (Division cf laud or reversion due to 
partition.) 


Add after Pt 14. 

[Pt. 14a] Though it would bo open to 
the members of family who had not joined 
in a family seitlement to challenge it. it 
would bind such members as had joined 
in it. 1950 All 320 (AIR V 37 G 124 
P 10), Ham Pratap v. Indrajit, 

Add after Pt. 16 : 

[Pc. 16a] Ihero is a well-settled difTer- 
ence between a transfer or a sale and a 
relinquishment, A sale or a transfer pre- 
supposes the existence of the property 
which is sold or transferred. It presupposes 
the transfer from one person to another of 
the right in property. On the other hand, 
relinquishment means the extinction of a 
right or the destruction of a- property and 
if the property is destroyed or the right is 
extinguished, there is nothing left to trans- 
fer or to sell, 1954 Bom 95(A I B V 41 
C 23 Pr 8): ILB (1953) Bom 1281 


(DB), Frovidmt Inve-tment Co., Lid, v, 
Commr. of 1. T., Bombay City. 


Note 5 

Add in the Foot Notes indicated : 

1. 1949 All 433 (A I R V 36 0 164 P 8. lO. 14) : 
I L R (1949) AH 746 (DB). SI/s. Bans Gopal 
Sheo Narainy. P. K. Banerji, 

2. 1949 AU 433 fAIR V 36 0 164 P.8. 10, 14); 
ILR (1949) All 746 (DB) Mfs. Bans Gopal 
Sheoharainv. P. Kr Banerji. (Right toper- 
sonal liberty, life or reputation is not property.) 

5. 1949 All 433 (A I R V 36 C 164 P 3, 10, 14) : 
I L R (1949) All 746 (DC). Mjs. Bans Qopal 
Skeo Narain v. P. K. Banerji. (S. 2 (d), 
Provmcial Insol. Act — Right to claim damages 
for breach of contract is not a mere right to 
sue, and is property within meaning ofS.2 (d).) 

8. 1949 All 433 (A I R V 36 C 164 P 8 10. 14) • 
ILR (1949) AH 746 (DB). Mfs. Bans Gopal 
Sheo Narain v. P, K. Banerji. (Lands, 
Chattels, shares.) 


Add after Pt, ll. 

[Pt. 11a] An interest of a female mem. 
her of a Hindu family, specified in S. 8 (1), 
Hindu Law Women’s Right to*Property 
Act (Mys. Act 10 of 1933), in the family 
property, until it is separated off, is a 
vested interest, which is heritable and 
transferable. Col) 29 Mys L Jour 64 
(65, 66): 53 Mys II C B 278 (DB), 
Ghikkakamppe Gotvda v. 21adaiya. (It 
can be attached and sold in execution of 
decree against the female.) 

Add after Pt. 18 : 

[Pt. 18a] All properties need not be 
transferable or attachable and saleable or 
even heritable. 1949 All 433 (AIRY 36 
C 164 P 8, 10, 14): ILR (1949) All 
746 (DB) Dljs Bans Gopal Sheo Narain 
V. P, E. Banerji (Bor example, benefits 
arising out of contract.) 

Add after Pt. 23 (before the Iasi para.) ; 

^ (Pt, 24] As to whether shebaitship is 
property” see the following case. 1949 
Gal. 278 (A I B V 36 G 85 P 38, 39), 
Sm. Angurbala Mullick v. Debabrata 
Alullick. (It is species of property with 

peculiar characteristics and limitations 

But it is not such property as can be parti- 
tioned in ordinary way or capable of being 
disposed of by will by shebaifc.) 


Note 7 

Give pt. (la) at the end of the second sen- 
tence “The words” in present or in future 
• not the word property” and add 

the followiiig case in the foot note ; 
la. 1955 S C 37C (Pr 53) [S) A I R V 42 C 66] 
(SC), Jugal Kishore Saraf v. Raw Cotton Co. 
Ltd. 



a, p. A.CT — SUPPLEMENT 


[S. 6, N. 1.7] 0 


SECTION 6 

In section 6. 

For the word ‘Crown’ tho word ‘Government 
shall be substituted. 

^Substituted by A. L. 0. 1950. 

Note 1 

Add in the Foot Note indicated ; 

2. (’50) 1950 All W R 498 (500) (DB). Dlnirva 
Das V. Eaghveitdra. (Unless there is a custom 
or some law which prohibits alienation, a riyaya 
or a zainindar is entitled to transfer the trees 
owned by bim.) 

Note 3 

Add in the Foot Notes indicated : 

5. 1953 Bom 101 (A I R V 40 0 33 P 7), Fate- 
ohand Tarachand v. Farashram Maghanimal. 
(The rule of English Law as stated in Holroyed 
V. tMarskall. 10 H. L. 0. 191 : 33 L J 

Ch 193 and ColZyer V. Isaacs, (1861)19 Ch. D. 
342 ; 51 L J Ch 14 applies to India. Hence a 
charge on future property operates upon such 
property as soon as it comes into existence.) 

8. See also 1954 Trav-Co. 357 (Pr. 4) (A J R V 
41 C l*Ji), Ghaclio Thomas v. Mathai Abrahavt, 
(The Act was not in force in Travancore aud, 
therefore, an asreement to convey property to be 
acquired in the future is enforceable in spite of 
S 6) 

19. 1950 All 320 (A IR V 37 C 124 P 13. 14). 
Bam Pratap v. IndrajU. (Family arrangement 
between widow and next reversioner.) 

{See also 1954 Madh B 153 (Pr 10) (A IR V 41 0 
76), Xtajmal Mulckand v Parabai Mulchand. 
(Where a son had entered into a distinct agree* 
raent with bis father that be should be given 
16,500 rupees, that he should be consider< d as 
having separated from the joint family and that 
he will havenoelaim in future to the remaining 
property of his father, that his father may give 
the entire remaining property to his mother and 
it was to be considered her absolute proi>erty. 
Held, that such a family arrangement was not 
hit by S. 6 (a).] 

Add as a separate para at the e.id of the Note: 

[Pt. 22] Where property of A was under 
attachment of the Government for non- 
payment of revenue and before it could be 
put to sale the amount was paid by B to 
Government and the property released 
from attachment it was held that the agree- 
ment to transfer the property by A to B 
during tho pendency of attachment was 
not paid as it was not a transfer of spes 
succesaionis. 1955 Hyd. 101 (Pr. 9) 
(A 1 B V 42 C 25) : ILR (1954) Hyd 
622, Jahangir Begum v. Gulam Alt 
Ahmed. 

Note 4 

Add in the Foot Notes indicated ; 

5. 1965 Andhra 49 (Pr 20) [ (S) A I R V 42 C 21] 
8ul2>areddi v. Gunturu Govind Beddi. 

7. 1S66 Andhra 49 (t»r 20) ( (8) A I R V 42 0 21), 
Subba Beddi v. Gunturu Govind Beddi 1951 
All 522 (A I B V 88 C 123 P 26) : I L R (1963) I 
All 437 (DB), Chanderji Das v. Debi Das. 


8. 1953 All 213 (A I B V 40 C 97 P 5), Bachchu 
Singh v Harbins Singh 19S1 All {>22 (AIR 
V 38 0 123 P 26): 1 Tj R (1953) 1 All 437 (DB), 
Chanderji Das V. Debi Das* 1950 All 320 
(A I B V fc? 0 124 V 13, 14), Ram Pratap v. 
Inderjil, (Family arrang---irent between rever- 
sioners and widow — Reversioners giving up 
claim to half shore— Death of widow— Arrange, 
ment is not transfer of ipes successiouis and 
is binding on parties.) 

Add aft' r point 4 in the same para : 

[Pt 4a] Where it was provided by a 
deed of divorce between father and mother 
of the plaintiff who was a minor that the 
mother would be given certain money for 
the maintenance of tho plaintiff and that 
neither the plaintiff nor the mother would 
be entitled to share in the property of the 
father, it was held that at the date of the 
divorce deed the right which the plaintiff 
had was only a spes svccessionis and that 
the deed did not extinguish bis right to 
inherit over half of the properties of the 
father after his death intestate. 1962 Trav- 
Coch 351 (AIRV 89 P 5,6) ILR 
(1952) Trav-Goch 329 (l>B), Krishna 
Pillai V. Padmanablia Pillai. 

Add after Pt. 9 : 

[Pt. (-la] A. B and c. the reversioners 
instituted a suit against widow for decla- 
ration that the girls set up by her as her 
daughters were not her daughters. During 
pendency of tlie suit, a died and his son u 
was substituted in his place. P, b and c en- 
tered into agreement that, in the event of 
the suit succeeding d would get the same 
share iu property left by the widow, as A 
would have got. B and o were members of 
one family while a and D were memoers 
of another family. Both families had no 
concern with each other. The suit succeed, 
ing i> filed a suit against B and c, upon 
the agreement. It was field that the agree- 
ment was not a family arrangement but 
an agreement dealing with a mere spes 
successionis- 1950 Pat 488 (A I R V 31 
C 124 P 5, 6) (D B), Baikunth Singh v. 
Jhulan Singh. 

Note 6 

Add in the Foot Notes indicated : 

3. 19.51 Medh-B 120 (.A I R V 38 C 57 P 2, 7). 
Radhya Pama Mehtar v. Kumaraya. (Right 
cannot be founded on custom.) 

11. See also 1953 Raj 14t (A I R V 40 C50 P 6): 
ILR (1052) 2 Raj 116 (D B), Chandi v. Bam 
Pratap. (Birat Jajmans — Lady the last holder 
of Birat can make arrangement with another 
to officiate as priest.) 

Note 7 

Add in Foot Note 5 the fo lowing as foot-note 
remark to A I R 1933 Mad. 795 : 
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“[Overruled in 1953 MaJ C37 (4IR V 40 C 250): 
I L U (1953> Mft-i 427 (P h), Jvmma Musjid. 
Marcara v. Eodimani Andra Dcvaiah. 

Add in Foot Note 6 the following as fjot-note 

remarF to A I R 1933 Mad. 795 
“[Overruled in 1953 Mad 637 (AIH V 40 C 250) : 
•J L h (1053) i\'a{J 427 (F B), Jummfi Musjid 
Alarcara v. Kodim'iri Andra Devatah.}'’ 

Add alter Pt. 9 as separate para : 

[Pt. 10] Iq o recent Full Bench case, it 
was held bj' tUe Madras fligh Court, over- 
ruling 1943 Mad 795 (A I U V 20] (DB), 
Olheial A.^siguco Madras v. Sampath 
Naidu and approving 1915 Mad 972 
[A I 1^* V 2] (D B). Al.imaaayakunigari 
Nabi Sab v. Munikiui Ptipiah that S. 43 
proceeds on the fundamental assumption 
tbiit the enoneons or fraudulent lepre- 
sentation induced the transferee to part 
with the consideration without knowing 
the true facts A transfer which was made 
on an erroneous repr.-sentation may, in 
fact and in eGfect be a transfer of an 
expectancy, wh ch is rrohibitrtd by the 
fltatuto. That docs not prevent the section 
from operating. Section 43 is nob con. 
cerned with the ult.mate effect of the 
transfer when it was male. It is concern, 
cd only with an erroneous representatio i 
by the transferor of his authority to trans- 
fer when in fact he had none. If it was 
the intention of the Legislature that in 
all cases of transfer whether the transfer 
was made disclosing the true facts or was 
made with an erroneous representation 
regarding the nuthority, no effect should 
be given to the transfer, where the trans- 
fer is prohibited under S G (a), it would 
have stated so and created au exception 
to S. 43. On the other band, the illustra- 
tion to the section indicates a contrary 
intention. Where, therefore the transferee 
from a reversioner was not aware of the 
truth at the tirao of the transfer that 
that which was being transferred was only 
a spes successionis. S. 43 would apply, 
1953 Mad 637 [A IB V 40G 250]: I LE 
(1953) Mad 427 (FB). Jumma Mvsjid 
Marcara v. Kodimani Andra Devaiah, 
(1915 Mad 972 [A I R V 2] (D B , 
Alamanayakunigari Nabi Sab v. Mnrukuti 
Papiah, Approved. 1933 Mad 795 [A IR 
V 20} (O B), Official Assignee, Madras v 
Sampith Naidu, Overruled; Case law re. 
viewed ) 

\ Note 10 

Add in the Foot Notes indicattd : 

^ ^ (M!ad), Joseph Andrade 

D. n. V. The Udipi Bank Ltd. (Mulgani in- 


alieuable according to its terms—Enjoyment is 

restricted to owner personally.) 

9. 1-152 All 662 (A I R V 39 P 19) : ILB (1951) 1 
Al. 740 (DH), Zahiruddin Husain v Ck')khey 
Lai. (“ Prtrwarish ’’ accompanied with words 
gujara ke vaste."/ 

Note 13 

Aid in the Foot N ite^ indicated : 

7. 19^3 Maa 20^ (A I R V 40 C 63 P 10) : I L R 
(1953) Mad 527 (D B). Muthalammal v, Veera- 
raghavalu Nayudu. (Wi-low s claim to main- 

tenance against husbani's estate Death of 

widow pending suit— Kigbt does not survive to 
le}.-a! representative ) 

7 . 1952 Pat 73 (A I R V 39 O 32 p 6) : 30 Pat 
1146 (D B), Bala Prasad v. Ajoodhya Prasad. 
‘Gift ol entire property with obligation on donee 
to pay a monthly sum to donor as maintenance 
for life of donnr.i 

14. 1955 V&d 165 (Prs 6, 8, 11) ( (S) A I R V 42 
C 41) (D B), Dhanapala v Krishna Chettiar. 
^1950 Orissa 220 lA I R V 37 C 40 P .3) |DB), 
Province of Orissa v. Venlata Rangamma. 
(Proi'ibition ajainH attachment in respect of 
maintenance applies only to future maintenance 
and not to ariear? of maintenance.) 

Add alter Pt. 13a : 

[Pt. 13l] A right of beneficiaries under 
wakf deed to allowance specially spoken 
of as 'Kharch p.irwarish’ and ‘ parwarish* 
with words ‘gujara ke vaste,” was held to 
be a right to receive a certain amount of 
money periodic iUy during their lifetime for 
purposes of maintenance and was merely 
a ngh* to future maintenance. 1952 All 
662 (A I BV39 P 19)\ ILB (1951) 1 
AU 740 (D B), Zahiruddin Hussain v. 
Chokhej/ Lai. (Such right who neither 
a’tachable nor saleable in execution of 
decree under S. 60 (1) (n), C. P. C.) 

Ad I afi,er Pt 14 : 

[Pt. 15] Prohibition against assigna- 
bility under this clause, must be read in 
the light of the provisions of 0 33, R. 10 
o! the Civil P. C. Thus, a Receiver can be 
appointed at the instance of the Govern- 
ment in respect of the decree for future 
maintenance in order to realise the court- 
fee payable to them under the decree. 1950 
Orissa 220(4 IE V 37 G 40. P, 10; ll), 
Province of Orissa v Venkata Bangamma, 
(Government’s right is subject to safe- 
guards as to leaving adequate provision 
for the plaintiff.) 

Note 16 

Add in the Foot Note« indicated : 

7. 9i9 All 43i (AIK V 33, C l64. P 17. 18, 39): 

1 L R (1949) All 746 DB), Af/s. Batts GopaZ 
Sk 0 Nar-iin v. P K. Banerji. 

9. .9 i2 Rij Jb7 (A I ■< V t9. F 2) : ILR (1952) 

2 Raj 5, Chimanlal v Qanesh 1949 All 433 
(.4 I B V 36 C 164, P 17. i8 J9) : I L R (1949) 
All 746 (DB), Mis. Bans Gopal Sheo Narain 
V. P. K Banerji, (B«nehts arising out of con- 
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traofc with insolvent vest in OCQciAl Epceiver 
He can sne for damages for breach of contract - 
1937 All 3 7 (^IR V 24), Ham Dayal v. Makit 
Manohar, held obiter and distmKuished.l 
11 . (*62) 1962 Nas L .lour (Notes) 148, Afsf. 
Malida v. Afsi Battobi. (Transfer of property 
by reversioner after death of widow is not 
transfer of mere riRbt to su-< Transferee can 
sne the donee of property to whom it was gifted 
by the widow.) + l9o3 Cal j<21 lA I R V 40, 

G 112, P 4). Murlidh'ir Agarwalla v H^pendra 
Nath. (Transfer of right to recover damages in 
respect o! property along with property itself.) 

14 . 1955 Mad 163 (P«s 6, 8. 11) ((S) A I R V 42, 
C 41) (DB), D^uiii'ipala v Krishna Cheitiar. 
(Preliminary de ree in partition suit declaring 
a part> as entitled to arresirs of maintenance 
and to maioteannce subsequent to the iJreli- 
minary decree.) 

16. 1953 Cal 321 (AIRY 40, C 112, P. 11) 
Murlidhar Agarwalla v. Itiipmdra Nath. 
(Damages for use an l occupation or alterna. 
tivelj for mesne prohis*) 

Ad ' after Pt. 8 : 

IPt 8al * 1:16 words to suo” do 

not connote the sime thing as the words 
‘actionable cla'rn." 1951 Pat 415 (AIR 
V 38. C 107, P 8) (DB), Amhica Prasad 
Singh v. Bam Chariiar Singh, 

Add after Pt. 10 : 

[Pt. 10 il] Where, liowevor, tbo rever- 
sioner transfers the property after the 
death of the widow, she does not transfer 
a mere right to sue but a substautiol right 
to suo for the property and ilie suit by the 
transferee against the donoe of the pro- 
perty from tbo widow is mainrainable. 
{'52) 1952 Nag L Jour (Notes) 14S, 
Msl, Malida v. Mst. Baitobi. 

Add after Pt. 13 : 

[Pt. I3al Where the income from the 
Jagit has been received by the certificate 
holder, the other sbarert can validly assign 
their right to take accounts of their shares 
in the income of the Jagir. 1953 Nag 335 
(A I B V 40, 0 144 Prs 19, 20) :ILB 
(1953) Nag 764, Khwaja Ajijoddin v. 
Jaiwant Madhao Joglekar. 

Add atur Pt. 16, at the end of the same para : 

[Pt. 16a] Where the manager of a joint 
Hindu family consisting of, among others, 
a minor, alienates the family property and 
the minor after attaining majority trans- 
fers his rights in the property, the trans- 
feree is entitled to sue for partition and 
recovery of possession without setting aside 
the prior sale by the manager. 1950 Mad 
560 (A I B y 37, G 234 P 2). Peihu 
Beddiar v. Kandaswami Pillai, (1939 
Cal 460 'A I H V 26), Mon Mohan v. 
BMha Bbusan, Dissented.) 


See also 1951 Mad 817 (AIR V 38. C 2^3, P 13), 
Palaniappa Qoundan v. Nallappa Goiindan. 
(Transfer by ex-minor of property unautho- 
risoJly sold by bis guardian is not transfer of 
mer.’ right to sue but is a transfer of interest 
in property, though suit may bs necessary to 
avoid sale by guardian and recover posses.sion,) 

[Pt, IGh] The right to recover money 
paid under a contract of sale on failure of 
ti'.o seller to hand over possession of the 
property is not a mere right to sue. It is 
a claim for an ascertained amount and can 
be transferred as an actionable claim. 1952 
Bnj 187 (A I B y 39, P 2) : I L B 
(1952) 2 Raj 5, Ghimanlal v. Ganesh, 

Add a: th't end ol the Note as a separate para: 

[Pt. 19] The right of a chalgeni tenant 
to claim the value of the improvements of 
the property by reason of his putting up 
addition il buildings which are attached to 
the Und is a right annexed to the owner- 
ship of the land an! the ownership of the 
buildings put up by the tenant 8aob a 
right which is annexed to immoveable 
property is transferable and the purchaser 
of tuo tenant’s right therefore acquires a 
right to claim the value of iho improve- 
meets. 1955 N U C (M id) 2430 (AIR 
V 42), Aliabba U N. v Albuqueqtce. 

Note 17 

Add in the Foot Note 'iidicated : 

7a. 1949 All 43M 'IK V 3G C 164, P1 7. 18 19) : 
IIjR (1949) All 740 kDB), AI/s. Bans Copal Sheo 
A^araiJt v. P. K llanerji. (Where the Official 
Uejciver baa become ou'itled to the benelita of 
a contract between the insolvent and another 
per=oi, the right to '•ue for damagea for the 
breach of the contract in his ban Is will not be 
a mere right to suo for damages.) 

Add after Ft. 9 as a separate para ; 

[Pt. 9al In order that an assignment 
should be effective all the interest of the 
assignor under the contract must bo trans- 
ferred and conveyed to the assignee. The 
only que.-5tion that the Court has to con- 
Eider with regard to assignments is whe- 
ther if the debtor paid the assignee, he 
would get a complete an] proper flischarge. 
1054 Bom 167 (AIR V41, C45. Pr 7) : 
I L B (1954) Bom 424 > DB), Jethalal 
Nagji Shah v Manicipd Corporation 
for Greater Bombay. (.4’s c intract with i?* 
as .solo proprietor of A and sons - Assign- 
ment of benefits under the contract by A 
to G as Karta of the Hindu joint family 
firm of A and sons does not affect B's 
liability to pav A and in law to pay his 

assignee C B cannot plead against C’s 

cliim on the ground that since the assign- 
ment was made by A as Karta, the other 
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co-psirceaers of the joint family may make 
claim against him contending that the 
assignment was not made for the benefit 
or legal necessity of the family, and that 
therefore, he apprehended that by paying 
the assignee he could not get a complete 
discharge.) 

Add alter Pt. 13 : 

[Pt. 14] Where a sale deed in respect 
of certain land contains a stipulation that 
the vcmice would reeonvey the property to 
the vendor in case he repays the purchase 
price to the vendee after two years bub 
within fifteen years from the sale, the 
benefit of such a contrac.t of repurchase 
can be vahdly assigned in favour of a 
stranger who can enforce the same against 
the vendee. 105^1 Assavi 95(AI R V dl, 
C 35, Pt 2) Rashid AH v. Darparam 
Namasudra. (1928 P C 174 (AIR V 15) 
(PC). Sakalaguna Nayudu v. Chiuua kiun- 
nuswami Nayakar, Relied on.) 

[Pt. 15] An assignee of the equity of 
redemption from the original mortgagor 
against whom an instalment mortgage 
decree has been passed under S. 34 of the 
Bengal Money-lenders Act can avail of 
the right to pay by instalments conferred 
by the decree. 105d Cal 129 (AIR V dl, 
C 48, Pr 12), Shyaynapada Bhattacharjee 
V. Mohammad Dharam Buksh, (Right to 
redeem by instalments attaches to the loan 
itself and is not a personal right reserved 
for the o.iginal borrower.) 

Note 18 

Add in the Foot Note indicated : 

2. 1951 Xrav.Coi'h 180 (.\ I K V .-8, C C7, i> 6) 
(DB), Thoma v. Govindahurup > 1 * lOo'd Cal 3-21 
(AlH V 40, C112, P 4), M urlidJiar Agartvalla v. 
liupendra NatJu 

Note 19 

Add in tho Foot Note inJicateu : 

(l^rsC, 8, lU (S) (AIK V 42 
V. Krislaia Chettiar, 
(Preliminary decree in pirtitiou suit declaring 
a party as entitled to arrenrs of maintcoance 
anil also to muinteiiaiice subsequent to the 
preliminary decree.) 

Add after Pt. 3 : 

[Pt. 4] An assignment of a right to 
apply under mortgage decree for personal 
decree for portion not paid off by sale pro- 
ceeds is not invalid. 1951 Mad 628 (AIR 
V 38, C 180, P 1, 7) (DB), Shanmugam 

V. N. S. Radhakrishna, (Rule applies to 
assignee also.) 

Note 20 

Add after Pt. 9, at the end of the last but one 
para : 


[Pt. 10] In similar case, it was held by 
the Madias High Court that the transferee 
could sue for partition and recovery of 
possession without setting aside the prior 
sale by the manager. 1950 Mad 560 (AIR 

V 3t, C 234, P 2), Peihu Reddiar v. 
Kandaswami PaillaL (1939 Cal 460 (AIR 

V 26), ]\Ion JJohan v. Bidhu Bhusan, 
Dissented from.) 

See also 1951 Mad 817 (AIR V 38, C 283, P 13), 
Palaniappa Goxindan v. Nallappa Goundan- 
(Alienation by guardian — Ex-minor transfer- 
ring bis interest — It is not transfer of mere 
right to suo but interest in property, though 
suit may be necessary to set aside alienation.) 

Note 21 

Add in the Foot Note indicated : 

4. 1953 Nag 335 (A 1 It V 40. C 144, Prs 19, 20): 
I L R (1953) Nag 7G4, Khwaja Ajijoddin v. 
Jaiicant Madhao Joglchar. (Where the income 
from Jagir has been received by the certificate 
holder the sharers can validly assign their tight 
to take accoants of their share in the iocoine of 
the Jagir.) 

Note 22 

Add in the Foot Note indicated : 

1. 1950 Mad 824 (.\ I R V 37 C 345 P 7, 8), Sri- 
nivasa Mtidaliar v. Abraham PiUai. (Transfer 
during pendency of appeal of interest in partner, 
ship inclodiug right to continue appeal in case 
of transferor’s death — Transfer is of tangible 
interest in partnership and transferable right to 
sue notwithstanding the fact that suit stood 
disinissei ut Ihe time of transfer.) 

Note 23 

Add in the Foot Note indicated : 

3a. 1950 Rom 155 {A. I R V 37 C 40 R 8, 9, 13) : 
ILK (1900) Rom 185 (DB), M S. M. Ely. v. 
rupch'nicl. (Attachment of salary of rails^ay 
employee in execution of consent decree — Con- 
tract is void under S. 6 (f). 

Note 26a 

Add after Pt. 5b in the same para i 

[Pt. 5c] See also the undermentioned 
case, where their Lordships of the Supreme 
Court have pointed out the nature of Gbat- 
wali tenures, which are service grants, and 
the circumstances in which they are alien- 
able. 1951 S G 288 (AIR A 38 C 49 P 7, 
13, 16): 1951 SCR 534; 30 Pat 931 
(SC), Sukhdev Singh v. Maharaja Baha- 
dyir of Gidhaur. 

Note 27 ' 

Add as a separate para after the last sentence 
in page 298, namely *'this is what is enacted 
in this clause.” 

[Pt. la] No question of unlawful con- 
sideration arises in the case of a gift which 
is a transfer without consideration. 

The only relevant factor to be taken 
into consideration in deciding the question 
whether a gift would come under this 
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clause ia the object of tho donoi* in making 
the gift. It ha3 been held that even if tho 
marctage between the donoi* and tho donee 
is not valid accoiding to law the object in 
making the gift cannot bo said to bo un- 
lawful so long as the donor regards the 
donee as his lawfully wedded wife. 1954i 
Trav.Co, 848 Pr 9 (A I E V 41 G 118) 

: T L E (105S) Trav-Co 1131, Kalliyani 
Amvia V. Kutty Amma. 

SECTION 7 
Note 3 

Add in the Foot Note indicated; 

10. 1953 Y D P 1331 (All) (D B), Bashir Ahmad 
V Daya Shankar. (If it is clear that the lady 
executed the sale deed with a full understand- 
ing of its effect upon her interest, nothing more 
is required.) 

Add after Pt. 3b in the same p?.ra: 

[Pt. 3c] According to law in forco in 
Hanipiir, a sale certificate is necessary in 
the case of a guardian when he wants to 
dispose of property of the minor. 1953 
Manijmr 11 (1) (AIR V 39 P 2), Mani 
Devi V. Alianhi Devi. 

[Pt. 3d] (3a) Relinquishment being a 
personal act can only be performed by 
that person and not vicariously. A minor 
is, therefore, incompetent to relinquish per- 
sonally or through his guardian, ('52) 
1953 Nag L Jour (Notes) 164, Sheiuanii^ 
bai V. Shamrao. 

Add after point 7: 

[Pt. 7al According to law in Manipur 
a sale certificate is necessary in the case 
of a widow when she wants to dispose of 
property loft by her deceased husband. But 
when the daughters want to dispose of 
some of the property left by their father, 
there is no cause for the grant of a sale 
certificate. 1953 Manipur 11 (1) (AIR 
V 30 P 2), Mani Devi v. Ahanbi Devi. 

Note 7 

Add in the Foot Note indicated : 

IS. 1954 Manipur 2i (Prs 2, 3) (.MR V 41 C 10). 
Kali Prasad Gupta v. Ratneshwar Prosad 
Gupta. (Where a person claims a half portion 
of the property on the alle«atioa that a few 
years after his mavriege with the daughter of 
the donor (Hindu governed by Mitaksbara Law) 
the property was gifted to him by the donor but 
fails to prove that the property was the self. 

■ acquired property of the donor he fails to estab- 
lish that the donor could have legally made the 
gilt of that property to him). 

SECTION 8 
Note 2 

Add in the Foot Note indicated: 

1 . (’to) 1950 Nag L Jour (Notea) 88, Khupchand 

V. Narayan. (Interests of the vendors pass to 


the purchaser and thence to thopre-otnpfcorwbo 
has a right to be substituted in place of the orU 
ginal vendee. (’96) I L R 22 Boin 610 (DB), 
Fandurang Sheshogir v. Bhimrao Keahav, Foil.) 

Note 3 

Add in the F ot Notes indicated : 

2. J94i>.52 I D 3..’415 (All), Raghnbir Saran v. 
Toki Singh. (Execution sale of share in samin- 
dari passes to purchaser a share in grove also.)4' 
1946.52 1 D 2633 (Marl), Oana/iathi PaUavara- 
yar v Jsxoarmurthi Qounder. (Unless differeot 
intention is expressed or necessarily iioplied.) 

3. See aLo 19 16.f -2 I D 2633 (Mad), Oanapathi 
Pallavarayar v. Isioaramurthi Gounder. 

Add After Pt. 6a : 

[Pt. fib] A sale of a share in zamindari 
land in a court sale implies the sale of 
everything that is attached or appertains 
'to it. A grove standing on it is appurtenant 
to the zamindari and therefore passes to 
the purchaser a share in the grove also. 
1946 52 ID 89415 (All) Raghuhir Saran 
V. Toki Suig.) (l939) All -115 (A I R V 
26) (PB), Umrao Singh v. Kacheru Singh, 
Explained and distinguished.) 

[Pt. ficl Where the court sale of a sur- 
vey number referred to the survey number 
without any reference to the well which 
formed part of it and at the time of tho 
court sale tho land enjoyed the amenity 
of irrigation from the well, it was held 
that tho rights in the well, though they 
were attached, were not sold and were not 
intended to be sold by the Court in execu- 
tion of the decree; the right to irrigate the 
survey number with the water of the well 
passed by implication to the purchaser at 
the court sale. 191'Cf-52 I D 3633 (Mad), 
Ganapathi Pallavarayar v. Iswaramur- 
ihi Gounder. 

Note 4 

Add after Pt. 2 in the same para : 

[Pt. 2a] Thus when an owner of a grove 
sells the grove by declaring that he was 
selling it with every right that he possessed 
therein, it follows that his right to the 
land is also conveyed to the vendee unless 
it is expressly reserved by him. 1953 All 
705 (A IR V 40 C 343 P 4) (D B), 
Mahmood Hasan Khan v. Bhikhari Lai. 
Add after Pt. 10 at the end of the same para : 

[Pt. 10a] Gift to a daughter at the time 
of her marriage or to a woman under 
coverture for her "ohoU bangadi*’ or “Haldi 
Kunkum” does not necessarilly revert to 
tho donor upon the donee becoming a 
widow. The idea conveyed by the use of 
these traditional expressions is that the 
woman going in tho new family should 
have independent means for her personal 
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neeJs. 1952 Nag 55 (A IB V 39 G 20 
P 12): I L B ( 1952) Nag 60, Yadeorao 
Jageshivar v. VitJial Shamaji. 

Note 5 

Add at the end of the Note ; 

[Pt. 6] It has now been authoritatively 
stated by their Lordships of the Supreme 
Court that the mere fact, that a gift of 
property is made for the support and 
maintenance of a female relation cannot 
be taken to bo a prima facie indication of 
the intention of the donor that the donee 
was to enjoy the property only during 
her life time. The extent of interest which 
the donee is to take depends upon the in- 
tention of the donor as expressed by the 
language used and if ihe dispositive words 
employed in the document are clear and 
unamHguous and import absolute owner, 
ship the purpose of the grant would not 
by itself, restrict or cut down the interest. 
The desire to provide maintenance or resi- 
dence for the donee would only show the 
motive which prompted the donor to make 
the gift but it cannot be read as a measure 
of the extent of the gift. 1951 S C 139 
(Pr. 13) (AIBV 3SG 21h 1950 SOB 
766 (S G), Bamgopalv. Nandlal. (1944 
All 17 (A I R V 31), Lai Nandlal v. Sun 
derlal Reversed; 1933 P C 67 (AIR V 20) 
(P C), Bisbnunath Prasad v. Chandrika 
Prasad, Rel, on.) 

Deltte, ('44) 31 A I R 1944 All 17, from Foot 
Note (2). 

Note 6 

Add new Pt. (la) after the second sentence— 
“So as transfers .... principles enunciat- 
ed by this section." 

[Pt. la] Thus if an estate is given to a 
man without express words of inheritance, 
it would in the absence of a conflicting 
context, carry, by Hindu law an estate ol 
inheritance. 1954 S G 355 (Pr 15) (AIB 
V 41 C 86): 2955 S G B 51 (S V), 
Nat' oolal v. Durga Prasad, 

Add at the end of t. e Note : 

[Pt. 23] The position has again been 
made clear in recent decisions of the Sup. 
reme Court where their Lordships have 
held that to convey an absolute estate to 
a Hindu female no express power ofaliena. 
tionneed be given and it is enough if words 
are used of such amplitude as would convey 
full rights of ownership 1951 S C 139 
(Prs 8,9) A I B V38 C 21): 1950 S C 
B 766 (S C), Bam Qopalv. Nand Lai * 

1954 S C 355 (Pr 15) (AIB V 41 C 86 \ 

1955 SOB 51 (S 0), Nathoolal v. Dur. 


ga Prasad. (1951 S G 139 (A I R V 38 G 
21): 1950 C fct 7j6 (S G), Ramgopal v. 
Nandlal, Foil.) 

Note 9 

Add in the beginin-j of the Note ; 

[Pt. la] Phis section passes all interest 
which the transferor can, at the dare of 
transfer, pass. The section will not operate 
to pass any fufure property. 1955 S 0 376 
(Pr 8) (A I BV 42C66} (S G), Jugal 
Kishore Saraf v. Bato Cotton Go., Ltd. 
(Per Das J.) 

Add after Pt. 9: 

[Pt. 10] Under Hindu law, it is in- 
competent for an undivided member of a 
Hindu family to alienate by way of gift 
his undivided share and such alienation 
would be void ab initio; under snch trans. 
action nothing passes to the transferee or 
the donee. 1951 Mad 318 (AIBV 38 G 
81 P 9), Venkatappayya v. Raghavay~ 
ya. ( (’04) ILR 27 Mad 162 (FB). Runga- 
nathara Chetty v. Ramasami Chetti, Ref.) 

Note 12 

Add after Pt. 3 : 

[Pt. 4] Section 8 does not take in rights 
under a decree in respect of immovable 
properties obtained by the transferor. 1952 
Tra.Co 254 (AIBV 39 P 2) : I L B 
(1951) Tra^Co 743 fDB), Chempakutty 
Pillai V. Bajaian Nadar. ( Transferee of 
equity of redemption of an item of im. 
movable property cannot execute decree 
for redemption obtained by transferor.) 

Note 14 

Add in the Foot Notes indicated : 

2. 1951 Mad 601 (.\IR V 38 C 169 P 3), Boon- 
garam v. Subramanya f 1951 Xag 299 (AIR 

V 8 0 88 P 8), Srikisandaa Seth v. MsL Qan- 
gia. 

4. 1951 Mad 601 (AIR V 38 0 169 P 3), Boon- 
garam v. Subramanya. 

Note 15 

Add in the Fo- 1 Note indicated : 

2. (’60) 1950 Nag L Jour (Notes) 83, Khupchand 

V Narayan (’49) 1949 Nag L Jour (Notes) 64, 
Khuhehand v. Hardkchand (Unless othertviae 
expressed.) 

Add after Pt. 2 : 

(Pt. 2a] and their fruit. (*50) 1950 Nag 
L Jour (Notes) 83, Khupchand v . Nara- . 
van. 

Note 17 

Add in the Foot Note indi.:ated : 

9u 1^49 Mad 62 ( ViR V 6 0 22 P 1, 2, 6), F. 

Y Bank v. L M, Bank (Rule holds as 
regards usufraotuarj mortgage oontaiuiog oo. 
venaot to pay.) 

Add after Pt. 2 : 

(Pt. 2al] Similarly where a decretal 
debt is transferred by a registered deed, 



T. P. ACT — supplement 


CS. 8, N. 17-20] 15 


there ia a tronafer of securities also. 1950 
Pai 211 (AIBY 37 G51P 6), Bhagi. 
rath V. Sm, Jamuna Devi, 

Add as a separate para at he end of the Note: 

[Pt. 191 Transfer of debt pending liti- 
gation — Decree whether passes — It has 
been held by his Lordship i ’as J of the 
Supreme Court that the transfer of book, 
debts during the pendency of the suit on 
them does not pass the decree to be 
passed thereon; but a contrary view is taken 
by his Lordship Bhagawati J. in the same 
ease. 1955 SO 376 (Prs 8, 66) [(S) AIB 
V 42 G 66] ( SO). Jugal Kishore Saraf v. 
Baw Goiton Co. Ltd, 

Note 19 

Add in the Foot Note indicated : 

6. 1954 Ajnjet 63 (2) {Pt 4) (AIR V 41 C 64), 
Makhanlal v. Lala Lakshmi Chand. (Ordi- 
narily, the roof goes along with the room, being 
treated as a part of it and in view of the 
general law that any person owning a piece of 
ground owns all the space over it. But where 
the executant of the will thought it advisable 
to divide the house between his sons and in 
allotting shares gave diHerent floors to diilerent 
persons and not portions on the ground floor 
with all constructions on the top of it, open 
roofs were not held as joint property.) 

Add alter Pt. 3 : 

[Pt. 3a] But it has been held that the 
presumption in a case of a residential 
house is that it is not necessarily appur- 
tenant to the zamindari and unless it can 
be established from evidence that it was 
intended to be transferred along with the 
rest of the zamindari, the house must be 
deemed to have remained the pro(.erty of 
the erstwhile Zamimlar. 1956 All 292 
(Prs 12, 27) [(S) AIR V 42 G 86] (Fb), 
Deota Din v, Gur Prasad, 

Note 20 

Add in the Foot Notes indicated ; 

1. 1954 SC 345 (Pr 6) (.\IR V 41 C 93) ; 1955 

SCR 174 (SC), Chunahun Jhav Ebadat Aii 
*1954 Bom 370 (AIR V 41 C 107 Pr 4) : ILR 
(1954) Bom 615 (DB), Bamji Bhai Virpat v. 
Qordhandan Maganlal. (Agreeu'ent reduced to 
writing— Relationship brought into existence 
by writing must be determined in li^tht of 
words used Document must be read as whole.) 

*1954 Mad 1008 (Pr 12) (AIB V 41 C H46) 
Nagarathnamtnal v D Veeraraghavan 1 51 
S C 189 (Pr 7) (AIR V 38 G 2 ) : 1950 SCR 
768 (80), Bam Gopal v Nand Lai. 

2. 1954 SO 345 (Pr 6- (AIR V 41 C 83): 1955 
S 0 R ' 74 (SC), Chunchun Jha v. Ebadat AH. f* 

1964 Assam 46 (A I R V 41, C I , Prs lA, I6 
17) : ILB (1963) 6 Assa n 94, Mah'7mad Sheikh 
r, Bamesh Chandra. (Plnin meaning sh mid 
not be ignored only because terms of contract 
appear to be anreaaonahle — Rent payable in 
kind Fixed quantity of paddy payable as rent 


....In case of default, fixed sum payable as its 
price Default occurring — Held, landlord was 
entitled to recover only stipulated sufn and not 
price of crop at market rate ) 1954 Bora 370 

(AIR V 41 C 107 Pr4): ILB (1954) Bom 015 
(DB), Bamji Bhai Virpal v, Gordhandas 
Maganlal. (Court have to take into account 
woi ds used by parties — Words should be given 
plain grammatical meaning) 1951 Pat 66 
( \IR V 8, C 157, P 28) : ILR fO Kat 406 (DB). 
Badha Oubinda Roy v. Sri Nilhaniha Narayan 
Singh. (Lease of “underground ccal” — Mean- 
ings of “coal” and “mine” considered) * (’49) 
ILR (1919) I Cal 498 (505), Yolanda Dorothy 
Wills V. Official Trustee of Bengal. (“Child- 
ren.’ in ordinary parlance do not inolude grand 
children, unless there is sometbing in operative 
part to abridge or enlarge' the .ceaning.) 

3. 1954 SC 345 (Pr G) lAlitVilC HS) : 1965 
S 0 K 174 (SC). Chimehun Jha v, Ebadat Ali.-h 
1951 Ajmer 63 (2) (Pr 4) <AIRV41 C 64), 
Makhanlal v. Lala Lalishmi Chand. (Questions 
of convenience cannot be taken into considera- 
tion when interpreting a document.) * 1954 

-Assam 45 (A 1 R V 41, C N 10, Pr 17) : ILR 
(1950 5 .\ssam 94, Mahamad Shei’ h v. liameth 
Chandra De. (Unreasonableness is no reason 
to ignore plain terms of co.itract.) 

4. 1954 Bom 257 (AIR V 41, C 75, Pra 3, 5, 6) : 
ILR (1954) Bom 448 (DB), Bavasaheb Walad 
Mansiirsaheb v. West Patent Press Co. Ltd. 
(Whether it is a tenancy for life or a permanent 
tenancy must ultimately depend upon tbo 
terms of the contract itself, and in constru- 
ing the terras of such contracts the Courts 
must look at the sub tanco of the matter 
and d-.'cide what the parties really in. 
tended to do. 1926 Bom 374 (AIR V I:;), Sona 
Bai V. Hiragavri, Dissented from) ■£• 1954 Bom 
370 ( \ I H V 41 U 107 ) : ILR (1954) Bom 
615 (DB), Bamjibhni Virpal v Gordhandas 
Maganlal. (Applicability or rule of intention 
where words used arc capable of two construe, 
tione, indic.itod.) * ('49) ILR (1949) 1 Cal 498 
(506), Yolanda Dorothy Wills v. Official 
Trustee of Bengal, (Court to a lopt constiuciion 
which will give best elTect to donor’s intention 
and reject that construction which will totally 
defeat the same.) 

5. 1950 Baj 66 (AIR V 37 C 22 P 6), Bal 
Chanira v. Banshi Dhar -f* (’49) 1949 Ker L 
Tim 10 ' (111, 112, 11s) (DB), Govinda Pillay 
V S-nria. 

iSee 1W54 All 195 (AIR V 41 0 N 108 P 10), 
Central I'lnance and Housing Co. Ltd. v. 
British Transport Co , (Court should not be 
led away mere! b o^ten^ible ppearance given 
to transaction by words ueed but should 
attempt to go behind th:iu to ascertiiin real 
intention I'he spirit i ermo ting tran-ac ion 
is the detenuiamg foe or _ Court should 
di3>ei:t tran-ac ion, sci uiioi-e legal implication 
and bear in mind legii coosequences that 
would ensue i ] 

7. 1954 S O 345 (Pr G) (VIR V 41 C 83) : 1955 
SCR 174 (SC) Cnunchu'i Jha v. Eba'iat Ah * 
1954 M:id 1008 (Pr 12) (AIR V 41 C i46), 
Nagarathnammal v D Yferaraghavan 4* 1953 
Mtd 566 ( ^ I H V 40 C 2)9 Pr 1 ), Poom-ilai 
Ammalv. Subbamal (^ettLiuent deed — mbi- 
guiiy— Circumstances uuder which the doou- 
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'iieiit came to be executed and if necessary 
conduct of parties may be looked into.) •J* 195L 
S C 139 (Pr 7) AIR V 38 C 21): 1950 SCR 
766 (S C), B'lin Goyal v Nand Lai. 

8. 1954 llad“1008 (L’r 12) (AIR V 41 0 34'''), 
Nagarathnamvial v. D. Veeraraghavan. 

9. 1955 Bom 175 (Prs G, 8) (A I R V 42 C 4G) : 
I L R (1954) Bom 1256, Narayan liamchandra 

V Gaugadhar Keshav. (In a suit to recover 

rossessmn of immovable pvopierty a compromise 
decree was passed in first appeal, which pro- 
vided that the po.-session of (he property might 
be retained with the deleiidant for a -poeified 
period on a erndition to pay a rent of Ke. 1 
a year and if the defendant failed to give posses- 
sion after tliat period the plaintiff No. 2 should 
take po.ssession hy executing the decree and that 
on this condition the defendant bad left bis 
contentions in the suit: that the parties 

intended to create a lease and rot a license.) 
1954 All 195 (A I R V 41 0 N 108 Pr 10), 
Central Finance rC- Housing Co. Ltd. v. British 
Transport Co (Transaction has got to be looked 
at as a whole — onclusions should be the 
cumulative resclb of totality of ciivumstances 
emerging from the agreement.) >f 1954 Bom 257 
(A I R V 41 C 75 Prs 3. 5, 6) : I L R (1954) 
Lorn 448 (DB), Bavasaheb IVofarf Man^nrsaheb 
y. West Patent Prtss Co Ltd. (i etermination 
of nature of tenancy — Document must be read 
as a whole— 19)»G Bom 374 (.\ I R V 13), Sona 
Bai V. Hiragavri, Di sented from ) 1954 Pom 

370 (A I R V 41 C 107 ) : I L R (1954) 
Bom 615 (DB), Ramji Bhai Virpal v. Gordhoiu 
das iircpanfaf 1964 Mad 1008 (Pr 12) (AIR 

V 41 C 316), Nagarallinavunal v. D. Veera- 
raghavan 1?53 .^:ad 566 (A I R V 40 C N 219 
Pr 13), Poomalai Animal v. Sul)ba7nal (Set- 
tlement deed — Intention has to be ascertained 
from reading the document as a whole.) -i* I960 
P C 105 (A I R V 37 C 37 P 10) (P C), Erishna- 
sicamy Ai/ijatigar v Perumal Goundan. (Con- 
veyance purcorling to carry out contract for 

sale of land — Terms of conveyance clear They 

override the contract — If part of conveyance 
must be rejected, it is lep itimate to lean towards 
rejection of that part which is inconsistent with 
contfact.) 

11. 1954 Mad 1008 (Pr 12) (A I R V 41 C 346), 
Nagarathnavial v, D. Veeraragkaaghvan. 

13. 1951 Mad 1003 (Pr 12) (AIR V 41 C 246), 
Nagarathnammal v. D Veeraraghavan. 

14. 1955 N U C (Trav-Co) 1249 (A I R V 42), 
Kathiru Kunju v. Muhammad Eunju ^ 1953 
Mad 56S (A I R V 40 C N 219 Pr 28), Pootnalai 
Amtnal y Sulbamal. (Defeasance clause cannot 
be operative so as to curtail Ihc absolute estate 
given to the settlee in the earlier portion of the 
document.) f* 1953 Sau 180 (A I R V 40 C N 69 
P 15) (DB), State of Saurashtra v. Metnon 
Jlaji Ismail Haji. (Gift of immovable propr-rty 
under Muhammadan Law _ Donee gets title to 
it— .Condition against alienation being repugnant 
to gift is void.) 

16. 1955 N U C (Pat) 1591 (AIR Y 42), Gopal 
Teuary v. Raj Kali Ever. (Where the opera- 
tive part of a sale deed stated that a cadastral 
suivey plot (corresponding to four municipal 
survey plots) was sold and this description was 
followed by an enumeration of only three of the 
four municipal survey plots. 


Held that the principle of false demonstration 
applied.) ■!< (U9) I L R (1949) 1 Cal 491(504), 
Yolanda Doraihy Willsy.OfficialTrustee of 
Bengal, (Recitals cannot be used to create 
ambiguities in otherwise clear and plain provi- 
sions in operative pact.) 

19. 1955 N U C (Cal) 1068 (AIRY 42) (D B), 
Bengal Coal Co. Ltd. v. Balmukunda Goenka. 
(If the description by boundaries is precise and 
accurate, it prevails over or overrides the des- 
cription by area.) •i' 1953 Mad 769 (A I R (V 40 
C 294, P 32) : I L R (1952) Mad 682 (DB), Delli 
Grammi M. v. Ramchandran. (Intention of 
the parties was to sell a parcel of land within 
well-defined b-Uodarieg — The measurements 
should b j rejected as falsa demonstratio.) 

23. See also 1954 Mad 1045 (Pr 14) (AIRY 41, 
C 365), The Management of Messrs Odeon Ci- 
nema, Madras v. Workers of Sagar Talkies. 
(When once the terms of a contract are reduced 
to the form of a document, particularly to the 
form of a registered lease deed, the contract 
must he construed according to its term, and 
cannot be esplaioed or interpreted by antece- 
dent negotiation that led up to it.) 

24. 1953 Mad 566 (A I B Y 40, C N 219, Pr 13), 
Poomalai Ammal v. Subba^nal. 

28. 1955 N U C (Tcav Co) 543 (AIRY 42). 
Sivagurupandran Nadar v. Chudalayandi 
Nadar, ('ihe nomenel.iture of the document by 
itself cannot lead t j any conclusive inference as 
to whether the tenure created was redeemable 
or irredeemable.) 1954 All 195 (AIRY 41, 
C N 108, Pr 10), Central Finaoice d Housing 
Co. Lid. V. British Transport Co. (It is not the 
garb with which parties clotbo the transaction 
but it is tbe spirit psrmcating the transaction 
that should be the determining factor.) •P 1954 
Bom 370 (A I R V 41, C 107 Pr 4) : I L R 
(^954) Bora 615 (D B», Ramji Bhai Virpal v, 
Gordhandas Maganlal. (Substance of transac- 
tion appearing to be lease — Transaction clothed 

to appear as licence by use of ingenious word 

Transaction is lease.) -P 1954 Punj 116 (AIR 
V 41, C 55, Pr G), Bakshi Bam v. Deioat 
Ram. (The Courts should not be satished mere- 
ly by the apparent tenor of a documerib.) "P 
1954 Punjab 115 (A I R V 41, C N 54. Pr 5), 
Sajan Smgh v. Phuman Singh. (Pre-emption 
suit — Transaction whether exocange or sale.) 

29. (»49) I L R (1949) 1 Cal 498 (505), Yolanda 
Dorothy Wills v. Official Trustee of Bengal. 
(Unless it is clearly repugnant to or excluded 
by the context.) 

31. 19.52 Nag 55 (A I R V 39, C 26. P 11) : ILR 

(1952) Nag 60, yaicorao J'’fl(7es/tr4Jar v. Vithal 

Sha7nji. (Purpose of gift stated to be for raain- 
tenance of donee — Estate given is not neces- 
sarily limited to tbe life of donee, if dispositive 
words are clear that absolute estate is given.) 
34. 19.55 N y C (All) 1704 (AIRY 42). Abi- 
nash Chandra Banerji v. Uttarpara JHitkari 
Sabha. (In interpreting a will a decision based on 
the language of another will cannot be of mneb 
assistance.) 4* 1953 Mad 666 (AIR V 40, C 
219. Pr 12), Poo7nalai A7nmal v. Subbamal. 
(Decisions may serve as useful guide if they 
contain general rules of oonsTu^tion. But where 
construction of document- depends upon words 
u£ed therein, it is futile to attempt to construe 
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it in light of authoritioa interpreting the terms 
of doonmentB in other cases.) 

37. See 1952 Nag 65 (A I B V 39, 0 26, P 12) : 

I L R (1952) Nag 60, Yadeorao Jageshwar v. 
Vitlial Shamji. (Gift to daughter upon her 
marriage tor her “C/ioli bangdi” or halm 
kiimkum" does not mean that gift reverts to 
donor upon the donee becoming widow.) 

40. 1955 N U 0 (Oal) 2865 (A 1 R V 42) (D B), 
Medan Theatres, Ltd. v. Sin- Charushila 
Dassi. (A lease of premises granted for the pur- 
pose of cinema shows contained a covenant for 
free admission to the eSect that .he lessee 
“shall at all times during the period of the 
lease keep one box containing not less than four 
eeats at the disposal of the lessor for use of her- 
self or other person or persous authorized by 
her or on her behalf in writing. In April 1949, 
the Bengal Amusements Tax Act, 1922, as 
amended, imposed eatertninmetit tax on free or 
oomplimencary passes or tickets as well, if they 
were for almission to a cinematographic exhi- 
bition. 

Held, that the proper meaning of such a con- 
tract was that the lessee had undertaken no mote 
than to forgo all payments in respect of th^ box 
chargeable by bimeeli aud had only agree<l 
that as between the lessor and the lessee, the 
•box shall be free. There was no further under- 
taking, implied iu the covenant, that the lessee 
would also pay on the lessor’s behalf a tax 
imposed on her by the vState for witnessing the 
narforinances, if such a tax came to be imposed. ) 
« 1954 Aimer 77 (L^rs 2, 3) (A I B V 41 C 75), 
Mukan Kantoar v. Uinrao Mai. (Where Cl. (5) 
of the agreement arrived at between the parties 
provided “ the properties movable or im- 

movable, parbitioneil or uopartitionol, -elf- 
acquired or joint, left by the late ttai Baliudur 
which shall be the absolute property of party 
No. 2 to be uiilized by him in the manner he 
may think fit, subject to his discharging the 
obligations mentioned above . . . .” and Cl. (3) 
contained the obligation to pay a certain main- 
tenance allowance '. 

Held, that all the p-operlies aU-'tted to party 
No. 2 under the agreement became subject to 
the ebarae (or payment of the maintenance ) * 
1954 Cal 480 (Pr 6. 8) (A I R V 41 C 163) (D B-. 
Apear Collieries Lid. V- liadha Oobinda Roy. 
(Payment of rent “in Compuny’s Bica“_Refer. 
ence to company’s sicii. held meant payment in 
current coin and not the equivalent to com- 
nanv’a aica in currant coin.) * 1952 Nag 65 
(I I R V 39, 0 26, P 11 ) : I L U (1952) Nag 60, 

Yadeorao Jageshwar y. Vithal Shaniju (Even 
if the purpose of the gift is stated to be for 
maintenance of the donee, it does not necessa- 
rily follow that the estate given is limited to 
the life of the don e if the dispositive words 
are clear that an absolute estate is give.i.) 


Add after Pt. 8 : 

[Pfc. 8a] As to construction of Hindu 
wills and applicability of technical rules 
of the English Courts, see the following 
Cftse. 19dt9 F C 64 (A J R V 36, C 11, 
P 14, 16, 33, 34 and 56) : 1948 F C B 
J339 : IL B {1950) 1 Gal 17 (F C), 
T. P. Act (8upp.) D.F. 2 


Jiban Krishna Das v. Jitendra Nath 
Das. 

Add Pt. 15a as hem (2a) after Pt. 15 : 

[Pt. 15a] (2a) Per Chandrasekhara 
Aiyar J. — The technical rules of interpre. 
tation of provisos and exceptions with 
reference to their scope and legal effect 
adopted iii construing statutes should not 
ordinarily be imported in interpreting 
deeds and documents executed by laymen. 
In ordinary deeds, a proviso may some- 
times be in the nature of an explanation 
of the main clause or provision; and the 
Court must look not merely at the form 
of the language but its substance, the 
governing idea or purpose of the deed, the 
context and the surrounding circumstances 
to gather the real meaning or intention of 
the executant 1051 S C 293 (AIR V 38 
G 50 Prs 20, 23) : 1951 SCR 1125 : 

I L R (1952) 2 Cal 209 (SC), A7%g%trbala 
Mullick V. Dehabrala Mullick. 

Add aiter Pt. 16 in the same p.^ra : 

[Pt. 16a] If the operative part is clear 
and unambiguous, but there bo a conflict 
between it and the intention expressed in 
the recitals, then the conflict cannot be 
put to rest by a forced construction on the 
operative part. In that case, the question 
is one of the rectification of the deed and 
not one of construction. ('49) ILR (1949) 
1 Cal 496 (506), Yolanda Dorothy Wills 
V. Official Trustee of Bengal. 

Add Pt. 2la as item (4a) after Pt. 21 ; 

[Pt. 21a] (4a) In the case of a convey. 

I ance purporting to carry out a contract 
for the sale of land, if the terms of a con- 
veyance are clear, they would override the 
contract, but if part of the conveyance 
must be rejected, it is legitimate to lean 
towards the rejection of that part which 
is inconsistent with the contract. 1950 P C 
105 (A I R V 37 G 37 P 10), KrUhna. 
swamy Aijyangar v. Perumal Goundan. 

SECTION 9 

Note 2 

Add in the Foot Note indicated : 

4. 1952 Bora 425 (AIR V 39 P 10) (DB), Nar- 
singdas v Badhakisan (Agreement to treat 
sale as mortgage No writing is necessary.) ifi 
(’49) 1949 Trav-Co LR 18 (21^ Joseph ^4. v. 
Ouseph. 

Add aiter Pt, 5 : 

[Pt. 5a] The same is the law in Travan- 
core and oral sales of immovable property 
are permitted. ('49) 1949 Trav Go L B 
18 (21), Joseph A. v. Ouseph, (Agreement 
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to sell also need not therefore be in 
•writing.) 

Itt 5b] "Charge” being not a transfer 
of property is not required to be in writing. 
1950 Nag 117 (AIR V 37 G 41 P 35) : 
I L R (1940) Nag 102, Bapurao v, 
Narayan* 

SECTION 10 
Note 1 

Add in the Foot Notes i .dicated : 

2. (’ 9)1 v’adh B L tt 484 (486). Abdul Saitar 
V. Abdul Rehmctn. 

{See also i95o Mad 5»50 (Pr 20) ( (3) A I R V 42 
0 94), y encatachallavi v . Kabalamurthy . (Sec- 
tion has t'een enacted to encourage free aliena- 
tion and circulation of {.roperty.)] 

3. 1955 Mad 350 (Pr 26) ( (S> A I H V 42 C 94), 
Vencatachallani v Kabalamurthy. 

4. 19.56 Mad 350 (Pr 26) { (S) A I R V 42 C 91), 
Vencatachallam v. Knbalamurty. 

Note 3 

Add after Pt. (4) : 

iPt. 4aJ The Madras High Court has 
held that the principle of the section ap. 
plies to partitions and compr'-mises of dis- 
puted claims. 1955 Mad 350 (Pr 26) ((S) 
A I R V 42 G 94), Vencatachallam v. 
Kabalamurthy. 

Note 5 

Add in the Foot Note indicated : 
la. (’49) 1 Ma-lh B L R 4:4 (486), Abdul Sailar 
V. Abdul Behman. 

Note 6 

Add in the Foot Notes ind cated : 
la. 1956 Mad 3 0 (Pr 26) ((Si A I R V 42 C 94), 
Vencatachallam v, Kabalamurty. 

4. See also 1955 Ma ' 35u (Pr 2b> ((3) A I R V 42 
0 941, Vencatachallam v. Kabalamurthy. 
(Whether tbe restraints in a pardcular case is 
ab^olube or pnrtial has to be Lathered from the 
intention of the transferor from the contents of 
the docunoent ) 

8. 19 »6 Punj 49 (Pr 10) (AIR V 40 0 16), 
Parmodh Singh v. Labh Singh. (Compromise 
dee i — Absolute estate — Restraint on alienation 
— Void ) 

Add as illustration (9) after Pt. 17a : 

(Pt 17b] (9) If in an agreement for 
reconveyance the condition that the vendor 
was to take resale for bis and his family 
use and not for speculative purposes, was 
intended to mean that the vendor although 
at the time of making the request for 
resale had no intention of acquiring it for 
the sake of dioposing it of to a third 
partj for profit, yet he could never tbeie- 
after dispose of the property as he liked, 
such a term would be void under the 
section. (’50) I L R (1950) All 32 (45) 

(DB), Arjun Singh v, Sahu Mahofo-j 

Naratn 


Note 7 

Add in the Fcot Notes indicated : 

1 . See however (’49) 1 Madh B L R 484 (486)^ 
Abdul Satiar v. ACidul Behman. (Covenant for 
reconveyttcce by transferee is not void — It is 
not a condition.) 

4. See also (’49) 1 Madh BLR 4«4 (486), Abdul 
Sattar v. Abdul Behman. (Covenant by traas- 
fereo to reconvey property to transferor.) 

Note 8 

Add in the Foot N'.te indicated : 

2. 1955 Mad S50 (Pr 23) ( (S) A I R V 42 C 94^ 
Vencatachallam v. Kabalamurthy. 

Note 12 

Add in the Foot Note indicated : 

2. 1955 Mad .350 iPr 26) ( (S) A I R V 42 C 94),. 
V eyicatachallam v. Kabalamurthy. (Section 
does not apply to transfers by ope'aiion of law 
taking effect in invitam at a sale in exeention 
of a decree.) 

Add afte> Pt. 2 : 

[Pt 2a] So also it has been held that 
the section does not apply to sales under 
the Companies Act. 1955 Mad 350 ( Pr 26) 
{(S) A I R V 42 G 94), \7 encatachallam 
V. Kabalamurthy. 

Note 14 

Add after Pt. 3, at the end of last para : 

tPt. 41 Where upon an objection by 
collaterals of the donor to a gift in favour 
of a pichhlag son, an agreement was made 
between the parties that the donee or his 
descendants would nofi have right of sale 
or mortgage over the subject matter of 
the gift, it was held that the agreement 
amounted to a compromise and not a 
transfer to which S. 10 applied, and that 
therefore the restrictions on alienation 
contained therein were not bit by the sec- 
tion. 1953 Pwj 282 (AIR V 40 G 123 
Prs 5,6 8): I L R (1954) Punj 165 
(DB), Gurdit Singh v. Babu, 

Add alter Pt 4 as sep.<rate para ; 

IP'.SI See also the following case 1953 
Sau 180 (A I R V 40 G 89 Pr 15) (DB), 
State of Saurashtra v. Memon Saji 
Ismail Saji (Gift of immovable pro- 
perty under Mubammdan law — Donee 
gt'ts title to it — Toudition against aliena- 
tion becomes repugn int to gift aud is 
void ). 

Note 15 

Add after Pt. 3 : 

IPt 4] Id the undermentioned case, it 
was held that a consent decree passed by a 
Court of competent jurisdiction cannot be 
treated on the same footing as contract 
between the parties, though it is true that 
before a Court- passes a consent decree, it 
can and should examine the lawfulness- 
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and validity of the terms of the proposed 
compromise. But once that state is passed 
and a* decree follows, different considera- 
tions arise. Thus, where a compromise 
decree contains a term against alienating 
certain property and gives the other party 
right to its possession on such alienation, 
the decree is not a nullity in spite of the 
fact that the term is opposed to S. 10. It 
is merely contrary to law and binds the 
parties thereto, unless it is set aside by 
taking proper proceedings. 1953 Bom 412 
(A I B V 40 C 128 P 12) : I L B (1953) 
Bom 948 (D B), Qovind Waman v. 
Murlidhar Shrinivas. (1929 P C 289 
[A I R Y 16J. G. H. Kinch v. E. K, 
Walcott, Bel. on; Case law discussed.) 

Note 16 

Add alter Pt. 6 as separate para : 

[Pt. 6al In the following ‘Case a gift of 
property in favour of a Pichhlag son was 
objected to by the collaterals of the donor. 
An agreement was thereupon arrived at 
between the parties that the donee or his 
descendants will not have right of sale or 
mortgage over the subject matter of the 
gift. It was held that the agreement 
amounted to a compromise and not a 
transfer to which S. 10 applied and the 
restrictions on alienation therefore were 
not hit by the section. 1953 Punj 282 
{AIR V40 C 123 P 5,6,8) : I L B 
(1964j Punj. 165 (DB), Gurdit Singh v. 
Babu. (Agreement held was not jn any 
way contrary to the principles of equity 
or any provision of law.) 

Add alter Pt 8 : 

[Pt. rtaj Covenants for reconveyance do 
not offend against perpetuity and depend 
upon the will of the person to whom the 
property is conveyed. ('49) 1 Madh BLB 
484 (486), Ab ut Sattar v. Abdul Rah- 
man. 

[Pb. 8b] If in an agreement for recon- 
veyance the condition that the >endor was 
to take resale for his and his family u=e 
and noi for speculative purposes, was in. 
tended to mean thab the vendor alth ugh 
at the time of making the request for 
resale bad no intention of acquiring it tor 
the sake of dispo^'ing it o to a third 
party for profit, yet he could never there- 
after dispose of the property as he liked, 
Bach a term would be void under tiie sec- 
tion ('60) ILti (1950) All 32 (45) 
(D B), Arjun 6ingh v. Saku Makaraj 
Narain* 


I Note 17 

I Add alter Pt. 7 : 

[Pb. 8] A covenant in a lease deed which 
prohibits letting of a house is not infring- 
ed by letting a portion of it. ('47) 28 Mys 
LJour 36 (60): 62 Mys HOB 455 
(D B), Gururajcahar v. Rangiah. 
(Obiter.) 

SECTION 11 
Note 2 

Add in the Foot Notes .ndicated ; 

2. 1955 Mad 350 (P 2n) ( (S) A I R V 42 C 94). 
Vencata:hallam v Kabalaniurthy 'if 1956 NUC 
(Trav-Co) 1^49 (A I k V 42), Kathiru Kunju 
V. Mxihammad Kunju ^ 1953 Sau IbO (A 1 B V 
40Cc>9 P 15) (DB) tnte of Saurashtra v. 
Mimon Haji Isxnail Ilaji (Gift oi iuimovable 
pro|.erty under Muhanitnad^n Law — Condilion 
against alienation is void.) if 1*50) 195J-2 Mad 
L Jour 496 (498), Eatnaswami Pillai v. Kathija 
Bivi Ammal. 

3. 1953 Punj 49 (P 10) (A I P. Y 40 0 16), Par- 
modh Singh v Lab Singh. 

Add alter Pt 5 : 

[Pt. 5a] A deed of gitt executed by the 
manager of » j )int Hindu family conveyed 
absolutely with all rights to the General 
Secretary of the Theosophical Society, for 
the use and benefit of the local lodge of the 
Theosouhical Society the land together 
with all trees, etc., thereon besides the 
incomi-lete building erected thereon by 
the Society. In the event of the site and 
building aforesaid not being required for 
the above purpOcC the property was to 
revert to the donor on the condition of 
his paying to the Society the then estimat- 
ed value of the building alone. It was held 
that the deed having bet-n executed by 
the Manager of the joint tamily, the 
reverter clause would operate to the benefit 
of the other memoers of the family The 
reverter clause was not at all one of re- 
pugnancy to the absolute estate created by 
the deed but was, if at all, one of ddea. 
sance. It was a covenant between the 
donor and the donee that the latter should 
reconvey to the former in u certain con- 
tingency The rule agaitist porpe uity did 
not apply lo agreements 1951 Mad 798 
(A I UV 38 G 271, P 4, 5), A. Krish. 
narayan Kodgi v. 6' Sarvothama Kodgi. 

Note 3 

Add in the Port Ns>ie .ndicated : 

1. 1953 Sau 8 * lA I K V 4 C 89. P 15) (DB), 
Stale of Saurashtra v. Meino>i Haji Ismail 
Haji. (Muhaiumadao Law — Gilt oi uumcvable 
property — Coudiiion aKaiost aliooation is void.) 

Note 7 

Add at the end oi the N.>te : 

[Pt. 4j in the following case it was held 
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that the clause restricting /ilienafeion in a 
partition deed conferring only a life estate 
was no!} in derogation of an absolute grant 
but was a conditiou of the grant itself. 
1V52 Mad IGG < A 1 li V 30 C 76 P 2), 
Ammireddi Soorajmna v. Ammired <i 
V enJcataratnam. 

[Pfc. 5l Where by the words used in a 
will, dauglitor of the testator is to take the 
property with absolute rights she takes it 
ibsoliitcdy; a sub:-Gquent clause restrict- 
ing her from selling the property for any 
purpose other than ihe debts of the testator 
is repugnant; and invalid. So also the 
provision that after her death her grand- 
son should get the property is at best a 
provision for devolution of the property 
after her death and cannot limit the abso- 
lute character of the estate given. ('50) 
1050-2 >lad L Jour 406 (408)^ Itatn'i- 
sami Piliai v. Kathija Bivi Aminat. 

[Pt. 6J It has been held that, the re- 
servatiou of subordinate or tenancy right 
by the transferor is not repugnant to the 
translcr of the proprietary interest entit- 
ling ihe transferee to receive only the 
rent from the transferor. 1054- Cal 400 
(P 13, U) (AIR V 41 C 136 J (DB), 
Bejoy Krishna v. Isioar Damodar. 

Note 8 

Add in tl»e Foot Kote incicsted : 
i. 1003 Sau IdO (A I K V 40 C -9, P 15) (DB). 
State of Saurashtra v. Memon Haji Ismail 
JTaji. (Gift of immovable property under 
MubaininadAD L>w — > Donee ^cts title to it — 
Condition r.gaiust alienation being repugnant to 
girt, is void - Donee acquires saieble title and 
hia trausierec aUo acquires equally good title.) 

Note 9 

Add in the Foot Note indicated : 

1. 1953 Sdu 180 (A I R V 40 C 89. P 15) (DB). 
State of Saurashtra v. Memon llaji Ismail 
Ra;i. (Gift under Muhammadan Le.ts' — Condi- 
t'on against alieuj-.tion.) (’50) 1950-2 Mad L 
Jour 496 (498), liainaswami 1 illai \ . Kaihija 
Bivi Avnnal. 

Add after Pt. 10 as new prra : 

[Pt. 11] "Where under a gift-deed the 
dCDOr unequivocally and unconditionally 
transfers all his rights over certain pro. 
petty to the donee with absolute powers to 
deal with the same from the date of gift, 
a subsequent clause in the deed to the 
effpot that on the death of the donee the 
property shall not devolve on any of her 
heirs but will revert to the donor will be 
repugnant to the absolute estate created 
in favour of the donee and to the legal 
incidents ot such estate and as such the 
provision will be ineffective and wholly 


void. 1953 Trav Co 115 (AIR V 40 0 
30 P 3), Suhramanian Asari v. Kanni 
Ammal. (Such a provision cannot be said 
to be an agreement for the suspension or 
revocation of the gift within the meaning 
of S 12G. Applicability of S. 126 indi- 
cated.) 

Note 11 

Add after Pt. 8 : 

[Pt. U] There must be a mention in the 
sale deed that the vendor bad reserved 
any rights for “the beneficial enjoyment 
of his other property.” Where S had sold 
a portion of the land to A reserving a 
passage in the portion sold, this passage 
is to be treated in joint ownership of Sand 
A. Subsequently S sold the remaining 
portion of the land to R without speci- 
fically selling his rights in the passage, by 
specifically mentioning the fact in the sale 
deed. R cannot enforce the agreement 
betwepn S and A. 1951 Ajvier 74 (AIR 
V 38 G 70 P 6, 8), B, D. Ramble v. 
Micheal K. Lai. 

SECTION 12 
Note 1 

Add after Pt, 2 : 

[Pt. d] The section does not invalidate 
conditions which are in derogation of the 
rights of the transferor. 1951 Pat. 488 
(AIRV 86C 136 P 10)^29 Pat. 713 
(DB >, Trustees of the Provident Fund of 
the Tinplate Company of India Ltd. v. 
MtBdilall A'jarxoalla. (Section 12 has no 
application to provision in Provident 
Fund Rules as regards forfeiture upon 
assignment or insolvency of the contri- 
butor.) 

SECTION 13 
Note 2 

Add after Pt. 4 : 

[Pt. 6] It was held that where the gift 
was made to persons as tenants-in-common 
with their descendants in equal shares, 
the fact that unborn children of donees 
share in the properties is immaterial so 
long as Ss. 13 and 14 are not offended. 
1953 Trav. Go 89 (A IRV 40 G 29 Pr 
3, 4) (DB>, Korulla Geeverghese v. 
Krishnan Nair. 

Note 5 

Add in the Foot No.e indicated : 

1. 1952 Cai 427 (AIR V 39 C 120 P 15, 16), 
Babindra Nath Deb v. Stishilchandra Dtb. 
(Odse of will.) 

Make the sentence “this .... this section’* as 
Pt. 3 in para 2 of the Note and add the 
foil >wing case in the Foot Notes after Foot 
Note 2 : 
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3. See 1953 Trav.Co 89 (A. I R V 40 C 29 P 3, 

4) (DB), KoriillaGeeverghese'V. KrisUnan Nair. 

SECTION 14 
Note 5 

AdJ in the Foot Note i dicated : 

3a. 1933 Tra-Co 89 (AIR V 40 C 29 Pf 3, 4). 
(DB), Korulla Geevcrghese v. Krishnan Nair. 
(Gift in favour of more persons than one, with 
their descendants, in equal shares, as tenants- 
in-common- The fact that unborn chil 'i-en of 
donee? share in the properties is inimateiial as 
long ns Ss. 13 and 14 aro not offended.) 

Note 10 

Add in the Foot Note indicated : 

2. 1951 Mad 798 (A 1 B V 38 C 271 P 4, 5), A. 
Krishnaraya Kndgi v. S Sarvothauia Kodgi. 
(A covenant between the dunor and the donee 
that the latter should reconvev to the former in 
a certain contingency. l-iilOol Mad 767 (A I R V 
38 C 256 P 5), llajamnialy. Gopalaswami. (An 
agreement to sell or an agreement to resell is 
not within the mischief of the rule against per. 
pebuitios.) 

Add after Pt 2n. 

[Pb 2b] Where a. sale deed iu respect or 
certain land contains a stipulation that 
the vendee would reconvey the property to 
the vendor in case ho repays the purchase 
price to the vendee after two yo.irs but 
within fifteen years from the sale the 
benefit of such a contract of repurchase 
can re validly a'sigued in favour of a 
stranger Vr-ho can enforce the same against 
the vender. The rule against perpetuities 
cannot apply to such a contract for the 
obvious reason that, the contract does not 
create any interest in immovable pro- 
perty. 1954 Assam 95 (A I R V 41 G 35 
P 2), Rashid Ali v. Darparam Nama. 
sudra. 

Note 13 

Make the last sentsnee “B/ the .... perpe- 
tuity” as Pt. 3 and add the foliowing case 
In the Foot ‘-fote after Foot Note 2 : 

3. See 1953 Trav-Co 89 fA I R V 40 C 29 P 3, 4) 
(DBJ, Korulla Geevcrghese v, Krishnan 2>iair. 

SECTION 15 
Note 2 

Add in the Fo.ot Note indicated : 

27 1953 SC7 lA I R V 40 C 3 P 14): 19^3 
s 0 U 232 : I L R (1953) 1 All 896 (SC), Paij 
Bajrnng Bahadur Singh v. Thaktcrain Bafcht- 
rai Ktcer. 

Note 4 

Add after Pt. 6 : 

[Pt. 7] Where a fund is bequeathed to 
A for life during her wifehood or widow- 
hood and then to “all or any of the child, 
ren of B who attain 21” and there is no 
child of B in existence when interest 
ceases, the class is not closed when the 
Bobseqnently born first child of B attains 


21 and the fund is not distributable. (^51) 
11)51-1 All E R G28 (031), In re Bleckh/ 

(i nglish case ) 

Note 5 

Add in the Foot Note indicated : 

1. See also )952 Cal 427 (AIR V 39 C 120 P R- , 
BafAndra Xalh Do v. Sushil Chandra Dch. 
(Case of n. will.) 

SECTION 13 
Note 3 

Add after Ft. 12 : 

[Pc. 12a] A charity founded ns a perpetual 
charity can never come to a-n end, even 
though its objects may be altered, and, 
indeed, its name may be alterod, according 
to due pi’OC'e.«3 of law. (1954) 1954-1 
All E R -227 (229)-.(1054) IWLR 238, 
In re Bagshaiv. 

SECTION 19 
Note 6 

Add at the end of the Note : 

[Pfc. 9] Where an estate is to vest m a 
perso-i on fuliiltnoot of certain conditions, 
the intention being clear that it should 
not vest unless the condition is fulfilled, 
then strict compliance is in cessary before 
the party claiming tiio estate under the? 
instrument c.in assert that he has become 
the owner ot the estite. 1954 Ilyd 185 
(Pr 23) (A i n V 41 G 61):I L R(1954) 
Hijd 250 (DU), Ghinna Reddy v. 

Keshanna. 

Mote 10a 
Add at the tnd of the Note : 

[Pt. <1] In the following Bombay ease, 
w'here a testator btqucatbed his estate to 
his w’ife for her lifw and on her death to 
his two sisters as owner.s, with a proviso 
that if a chill were born to tlie wife, it 
was to be Ibo owner of the properties, it 
was held that the two sisters tooli vested 
intc.-GSt in ti'.o properties on the death of 
the testator which was liable to bo divest- 
ed by the birth of a child to the widow. 
1050 Bom2S9 (AIR V37 C S2 P 9, 18. 
19) : I L R (1951) Bom 203 (DB). 
VithalOhai Ookalhhai v. Shioahhai Dhori- 
bhai. 

SECTION 21 
Note 3 

Add in the Foot Note indicated : 

1 . 1964 Hvil 185 (Pr 22) (AIR V 41, C 01) : ILR 
(1954) Hyd 250 (DBl, Chinna Itcddy v. 
Keshanna. (Per Aosari J.) 

SECTION 26 
Note 2 

Add in the Foot Note indicated : 

1. (’49) 1949 All L Jour 6G6 (574) (DB), Girja 
Prasad v. Narish Husain. (Property transfer- 
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led on condition that ti-ansferec shall finance 
litigation to rocovev it — Transferee failing to per- 
lorra his agreement -Transferee is not entitled 
to get property, transfer being conditional and 
condition precedent not having been fulfilled.) 

SECTION 28 
Note 6 

Add after Pt. 1 in the same para : 

[Pfc. la] Ifc was, however, held in the 
following caj«e that where the deed of gift 
and the deed of agreement, whereby the 
donor was entitled to revoke the gift upon 
happening of a specified event mentioned 
under S. 120 and also upon specified un. 
certain events mentioned in 8, 31, were 
executed as two separate documents but 
on the same date, both formed part of the 
same transaction and must be read together 
and fell within the purview of Ss. 3L and 
126. 1951 All 599 (AIR V 38 C 153 P 5, 
6, 8, 12, 13), Jagat Singh v. D^ingar 
Singh. 

SECTION 32 

Note 3 

Add in the Foot Note indicated : 

6. (1953) 1953 1 All ER 308 (313). Failh\, Allen, 
(A testator dovisod his dwclliog house and other 
property “to the eldest of the sons of F (except 
his son H) who should bo a member of the 
Church (of England and an adherent to the 
doctrine of that Church” and in case there was 
no such son of P, then on death of F the pro- 
perty was devised to W : Held, that the condi- 
tion was void for uncertainty.) 

Note 8 

Add after Pt. 8 as new para : 

[Pfc. 9] Where a property was convoyed 
absolutely with all rights to a Thcosophical 
Society for the use and benefit of the 
Society, with a condition that in the event 
of the property not being required for the 
above purposes, it would revert to the 
donor on his paying to tho S )Ciety the 
then estimated value of tho building, it 
was held that the reverter clause was not 
ore of repugnancy to the absolute estate, 
but was, if at all, one of defeasance. It was 
also held that the clause in fact was not 
a clause of roverter equivalent to delea. 
sance by way of an executory gift over but 
a covenant between the donor and the 
donee, that the latter should reconvey to 
the former in a certain contingency. 1951 
Mad 798 (A I B V 38G 271 P 4. 5), A. 
Krishnaraya Eodgi v. S. Sarvothama 
Kodgi. 

Note 9 

Add in the Foot Note indicated : 

3. 1961 Mad 798 (A I R V HS C 271 P 4, 5), A, 
Krishnaraya Kodgi v. S. Sarvothama Kodgi. 


SECTION 35 
Note 2 

Add in the Foot Note indicated : 

2. 1954 M&d 556 (Pr 3) (.4 I R V 41 C 207) Paru 
Kutiey Amnia v Ghhettath Navalh Lakshmi 
Amma i* 1946-52 I. D. 39451 (All) (DB), Par. 
chand Bir Singh v. liaja Jtvaleswari Pratap 
Narain Singh. 

Note 15 

Add in the Foot Note indicated : 

1 . 1953 Mad I6l (A I R V 40 C 60 P 13), Sulai- 
man Sahib v. Ibrahim 

SECTION 36 
Note 2 

Add after Pt. 7 : 

[Pt. 7a] In the following Madras case, 
however, the principle of the section was 
applied to a private sale of agricultural 
land, which was under lease. 1951 Mad 
601 (AIR V 38 G 169 P 4, 6), Poon. 
gavanam v. Suhramanya, (1928 Bang 67 
(2) (A I R V 15), Ma Haiva Bi v. Sein 
Kho, Dissented from.) 

Note 3 

Add at the end oi the Note : 

[Pfc. 3] The contract to the contrary 
must be between the transferor and the 
transferee. The section has no applica. 
tion as between one of the parties to the 
contract and a third person. 1954 S G 470 
(Pr 50) (AIR V4l G 113) : 1955 SCR 
313 G), E. D, Sassoon <& Go. Ltd v. 

I. T. Gommr., Bombay (Per S. R Das 
and Bhagawati JJ ) — Held there was 
contract to the contrary.) 

Note 4 

Add in the Foot Note indicated : 

1 . 1951 Wad 601 (A I R V 38 C 169 P 4, 6), 
Poongavanam v. Siibramanya. (Sale of agriool- 
tural land under l«ase with yearly rent — Year 
expiring month after sale Pu' chaser is entitled 
to month’s rent accruing after sale.) 

SECTION 37 

In Section 37 

For the word ‘Provincial’ the word ‘State* 
shall be substituted. 

— Substituted by A. L. 0. 1950. 

Note 2 

Add in the end of the para of the Note : 

[Pfc. 1] Neither the section nor its prin- 
ciple applies to a case of a division either 
of la ad or reversion as a result of parti- 
tion. ('50) 86 Gal L Jour 198 (212, 213), 
Sm. Durgarani Devi v. Mohiuddin, 

Note 4 

Add in the Foot Notes indicated ; 

2. (’50) 86 Oal L Jour 198 (213), Sm, Durgarani 
Devi V. Mohiuddin. 

4. See however (*50) 86 Cal L Jour 1P8 (212, 
213), Sm. Durgarani Devi v. Mohiuddin. (It 
was held that the section or its principle him 
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no appHoation, where the sevevancs is the rcaolt 
of A partition.) 

Add after Pt. 4. . n i it 

[Pt. 6] In the undermentionea Calcutta 

case it was held that the section deals wit-h 

oases whetO the benefit of any obligation 

relating to the property as a whole passes 

from one to several owners of the pro- 

perty. On partition the benefit of the 

obligation does not so pass. All the co- 

sharers of the reversion are before the 

partition entitled to the benefit of the 

obligation. The oo-owner of the reversion 

who as a result of partition acquires ex- 

■clusive title to a portion of the reversion 

remains subject to the liability both before 

and after partition and his liability is not 

dependent upon the election of tne lessee. 

CSO) 86 Gal L Jour 198 (212, 213), Sm. 

Durgarani Davi v. Mohiu tdiii. 

SECTION 38 
Note 5 

Add in the Foot Notes indicated •. 

1. See also 1952 Manipur 10 (A I U V 39 P 6). 
Tomal Singh v. Ageii Norotom Singh. (In 
Manipur State, alieoatioo by a Hindu wdow 
of her bueband’a property will not be upheld, 
unless there is a certificate of sale from proper 
authority.) 

4. 1950 Mad COB (A I R V 37 C 2'4 P 3, 4J (DB), 
^agammal v. Varada Kandar -i* 1950 Nag 69 
(A 1 E V b7 C 21) P 7. 13) : I L R 11950) Nag 
795, Tulsiram Sitaram v. Narayan yVanian, 

8. 1953 All 408 (AIR V 40 C 168 P 12. 13) : 

1 1* R ;1954) 2 All 615 (D B), Pekhu Chamar v. 
Harish Chandra. (Where the practical effect of 
a licence is the same as the eSect of a sale or 
of a perpetUftl lease, it would be governed by the 
same rule^ of ilindu Law which prohibit the 
transfer by the members of a joint dndu 
family without legal necessity — Held that an 
irrevocable licence to make constructions over 
the sic land belonging to a Hindu joint family 
granted without coneideration or legal necessity 
by a member thereof is not valid.) 

Note 7 

Add after Pt. 2 : 

[Pt. 2al The validity of the alienations 
depends on the circumstances obtaining 
on the date of the transaction and not on 
subeequont events so that if in the circums- 
tances that existed at the time of the 
alienation, the act would be regarded as 
a proper one by men of ordinary prudence, 
it would not be held invalid because of 
subsequent changes in the circumstances, 
such as rise in price owing to unforest^en 
happenings 1950 Mad 606 (A I H V 37 
0 254 P 3, 4) (D B), Nagammal v. Vara. 

da Kandar. 


Note 8 

Add in the Foot Notes indicated : 

3. See also 1956 Orissa 17 (Pf 1®^ ^ ? 

V 42 C 61 : I L R (1964) Out 588 (D B), Raja 
Bao V. Chirav jeevulu Rao. (\ bomi ndo aheeee 
should not sutler when he has acted h mestly 
and with due caution though he m iy bimselt 
have been dec nved.) 

8. 1950 Nag 09 (A I R V 37 C 20 P 7. 12) t I L R 
(I'-fSO) Nig 79> Tu siram Sitaram y. Narayan 
Wavian. (Circuinstancss shmld be such as to 
leave no other alternative but to effect a sale.) 

Add after Pt. 4 : 

[Pt. 4al The question whether a mana- 
ger or a limited owner of property should 
borrow money or sell property to obtain 
money to enable him to meet his 
aity is one which the borrower himsmf 
must decide, and a transferee cannot be 
expected to show that what that person 
did was the only proper course which ne 
could take. For, without entering on the 
management of the estate, a transferee 
would not know whether one course was 
preferable to another. 1952 Nag 60 (AIR 
V39G29 P 22) : ILR (1950) Nag 679, 
Mahagu v. Narayan. 

[Pt. 4bl hlxistenco of debts and the in- 
sufficiency of income to liquidate them 
would be sufficient to justify alienation 
even in the absence of pressure from the 
creditors. 1950 Mad 606 (A I R V 37 G 
254 P 3, 4) (DB),' Nagammal X. Varada 

Kandar. 

[Pt. 4c] But in order to justify the sale 
of property by the natural guardian of a 
Hindu minor on the ground of legal ne es- 
sitv what has to be shown is not merely 
that a large portion of the consideration 
was utilised for proper purposes but also 
that the alienation by making which the 
amount was realised, was itself justified, 
1950 Nag 69 (A I B V 37 G 20 P 7, 12)\ 
I L B (1950) Nag 795, Tulsiram Sita* 
ram v. Naray'-n Waman 1951 Nag 
403 (AIR V 38 G 126 P 16, IS) : ILR 
(1950) Nag 25, Amroo v. Babarao* 

Note 11 

Add in the Foot Note indicated : 

1. 19.55 Orissa 17 (Pr 1 8) ( (3) \ I R V 42 C 6) : 
I i. R (1954) Cut .588 iD B). Raja Ban v. 
Ghiranjeevulu Bao. (A widow’s alienee who 
seeks to charge the inheritance after th‘» death 
of the widow hie to prove that there was ja^ti- 
fying necessity for the lorn ortbathem-de 
an enquiry into such necessity and e^tisded 
himself that the widow was aotinq, in the parti- 
cular iosianoe for the benefit of the estate.) ♦ 
1951 Nag 403 (A I R V 83 C 126 P 16, 18): 
ILR (1950) Nag 2>, Amroo v. Babaroo. 
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Note 12 

Add in the Foot Note indicated : 

1. 1951 Nas 403 {\ I 11 V 33 C 126 P 7) : I L K 
(1950) Nag 25 Avirco v. Babaroo. 

SECTION 39 
Note 2 

Add in the Foot Nctes indicated : 

1. 1951 All 141 {AIR V 38 C 10 P 19, 33, 36, 37): 
I L K (1953) 1 All 284 (FB), Mnhesh Prasad v. 
il/L Mundar. (E. G. HiaJu widoM’s rjgbt to 
receive msiuionf.ncc as against perscit'^ other 
than her own sou, cut of iniinovabJe property,) 

2. 1951 All 141 (AlU V 38 C 1C P 19, 33, 36, 37): 
I L R (11)53) , All 284 (FB), MaJiesh Prasad v. 
j\It Mimdar. (No application to charee created 
by decree,) 

[See hosvever (’51) 1951 Nag L Jour (Notes) 
166, jS. P. 'Piwari v. J amiinabai. (Even if the 
seeiion applied to charge created by decree onlv 
bena fide purchaser for value without notice 
would be protected — Whether section applies 
to charge or not was not in issue.)) 

Note 5 

Add in the Foot Note indicated : 
la. 1955 N U 0 (Trav^ o) 1912 (A I R V 42), 
Sivathanu Pillai v. Muthamma Pachi Amma.-b 
1551 All 141 (air V 3a C 16 P 19, .'-3, 36. 37) : 

1 L R (19o 3) 1 All 284 (FB), Mahesh Prasad v. 
Mt. Mundar. (Right of widow to maintenance 
is not charge on immovable property.) 

Add after Pt. 9, in separate para : 

[Pt. 10] In an undennentioiied English 
case it was held that the deserted wife 
living with her children in the matri- 
monial house belonging to the husband 
has no equitable interests in the house 
which aro capable of running with the 
promises, so as to bind them in the bands 
of the purchaser of the premises from the 
huslaud, even though the husband had 
undertaken l efore the Court of summary 
jurisdiction to allow the wifo and the 
children to remain there rent free. (1951) 
1951 2 All E B 235 (237) : (1951) 2 
K B 59Gj Thom 2 :)son v. Earthy. 

Note 6 

Add after Pt. 1, in the end cf the para ; 

[Pt. 2] In India, there is no presump, 
tion of intended advancement, when a 
property is purchased in the name of the 
wife; the test is to see what is the source 
of the purchase money. 1953 Hyd 77 
(AIR V40C 35 P 4, 5) : I L B (1953) 
Hyd 165 (DB), Jrevnn Khaloon v. 
MehHh Khatoon ♦ 1951 Trav Co 195 

(A IB V 38 G 79 P a. 3) (DB), Achu. 

than Prabhakaram v. Parameswara 
M^enou, (There is nothing in law to pre- 
vent a separate acquisition being made in 
the name of a Marumakbatbayee woman 
by her hrsband.) 


Note 8 

Mate the first sentence as Pt. lak and add 
the following cases in the Foot Notes before 
Foot Note la : 

lal. IQo.*' N U 0 (Trav Co) 1912 (A I R V 42), 
Sivathanu Pillai s , JUuthamma Pachi Amma. 
(The right of maintenance is liable to be defeated 
by a transfer of the husband’s property to a 
b na fid^ parchas-er fer v luo without notice.) 
[See (’61) 195 i Nag L Jour (Notes) 166. S. P. 
'Pitvari ^ Jamiiiiaba:. (Trai sfer duiiog pen- 
dency of suit for making maintenance a charge 
on imuiovalle property - 'Transferee must show 
that he was bona fide purchaser for considera- 
tion without notice.) •£. (’50) 1 h 60 Nag L Jour 
(notes) '3, Tanyabai v Togo. (Compromise 
decree for maintenance— Charge on suit pro- 
perty— Bona tide purchase of property without 
notio'- — Decree is not executable agaii st pur- 
chaser.) 1949 Pat 466 lA I R V 36. C 137, 
Pll. 12) : 28 Pat 336 (DB), m. Bhagernct 
Kuer V. Ramdeni Rai. (Statutory charge 
under O. 33, h. lO, Civil-P, C.. is subject to 
charge under maintenance decree)] 

Add at the end of the first para in the note : 

^ [Pt. lb] It has been held in the under. 

I mentioned Case decided under the Hindu 
Law that the Hindu widow’s right of 
maintenance is liable to be defeated by a 
transfer to a purchaser for value even 
with notice of the claim for maintenance 
unless the transfer was made with the in- 
tention of defeating tlie widow’s right and 
the purchaser had notice of such intention. 
1955 NUG (Trav Co) 1912 (aIB V 42), 
Sivathanu Pillai v. Muiliamma Pachi 
Amma, 

SECTION 40 
Note 1 

Add in thr Foot Notes indicated; 

4. j96o Cal 195 lAJh V 37 C 67 P 4): ILR (l951) 

1 Cal 276 (DB), Hooghly Bank Lid,, Calcutta v. 
Alahendra Nath (Covenant by putnidar to 
submit collection papers yearly affects value of 
land and therefore is covenant running with 
land.) 

9. J’48) I L R 0948) 1 Cal 492 (497), Bhupati 
Bhusan Trivedi v. Birendra Mohan Singha 
Chaudhuri. 

16 . 19.52 Pat 40P (^ I R V 39, P 16) (DB), Jag^ 
dish Chandra v Mtihamad BuJehtiyar. 

Delete the sentence "tee also S. 108, 
cl. (c). for another instance" appearing 
after Pt. 9. 

Add after Pt. 9 ; 

[Pt 9a] Sections 65 and 108(c) aro also 
instances of covenants running with the 
land binding on the proiierty in the hands 
of the transferee. ('48) I L B (1948) 1 
Gal 492 (497), Bhupati Bhusa7i Tribedi 
V. Birendra Mohan Singha Chaudhuri. 
Add after Pt. 25; 

[Pt. 25a] The same view of the doctrin© 

• in Tulk V. Moxhay was held in India. 
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Covenant must be one restricting or affect- 
ing the user of the land, and the remedy 
is not a remedy at law by way of specific 
performance under a species of implied 
privity, but a remedy in equity by injun- 
ction against the violation of the covenant. 
1952 Pat 409 (AIBV39,P 17) (DB). 
Jagdish Chandra v. Muliamrnad Bukh^ 
tiyar. 

Note 5 , 

Add in the Foot Note indicated : 

2. (’48) ILli(t948) 1 Cal <s92i407), Bhupati BliU^ 
san Tribedi v. Birendra Mchan SinghaChau- 
dhuT*. (a covenant to pay money by a vendee 
to the vendor and bis sucL'essor is an affii mative 
covenant and does not run with the land.) 

Read the word ‘case’ as ‘cases’ before Pt. 2. 

Add after Pt. 2 : 

[Pt. 3] See also the following case where 
the effect of amendment by Amending Act 
of 1929 is fully discussed. ('48) I L R 
(1948) 1 Cal 492 (497), Bhupaii Bhusa/i 
Tribedi v. Birendra Mohan Singha Chau, 
dhuri. 

Note 8 

Add in the Food Notes indicated : 

1, 1953 Mad 409 (A I R V ^0 0 151 P 7), Appa 
Bao V. Veeranna 

3. 1953 Mad 409 (AIRY 40 C 151 P 7|, Appa 
Bao V Veeranna. (The title of the subsequent 
purchaser with notice of ihe prior ngreement in 
favour of another is subject to the obligation 
under S. 91 of the Trusts Act. The person in 
whose favour there was a prior ogreement caTi 
specifically enforce hiaagreonient under S. 27 lb) 
of the Specific Relief Act and coinpd him to 
execute a salp deed in his favour.) 

ISee also 1965 Cal 21 (Pr 26) (A I R V 42 C 4) 
(DB), Sital Chandra v, Kollcy, (In the 

case of sale of land, with simultaneous agree- 
ment of reconveyance, the pre-erapfor under 
8. 26. F of the Bengal Tenancy Act who takes a 
pre-emption order or, at any rate, institutes his 
pre-emption proceeding-! with notice of an 
agreement for resale, prior to or contemporane 
OU 0 with the sale in questio x and otherwise 
valid and enforceable in law, bound by the 
same a:d cannot resistitsenforcementby reason 
merely of sub- s. (7) of that section. To such 
a case the principle of S. 40, T. P. Act can be 
applied.) 

Note 9 

Add in the Foot Note indicated : 

3. Seealso('48)IL R (1948) 1 Cal 492 (497), 
Bhupati Bhusan Tribedi v. Birendra Mohan 
Singha Chaudhwi. (It is an affirmative cove- 
nant not running with land.) 

Note 17 

Add in the Foot Note indicated : 

1, 1963 Mad 403 (A I R V 40 C 161 P 7), Appa 
Bao V. Veeranna. 

Add alter Pt. 4 : / v 

[Pt. 6] But Ss. 66 (2), 66 and 108 (o) 
whiob are instances of covenants running 


with the land, are binding on the property 
in the bands of transferees irrespective of 
any question of notice ('48) I L R (1948) 

1 Gal 492(497), Bhtipatt Bhuaan Tri. 
hedi v. Birendra Monan Siugha Chau, 
dhuri. 

Note 25 

Add in the Food Note indicated : 

4, 1954 Orissa 110 (A T R V 41 C 33 P 5, 7) : 

I L B (1954) Cut i (DB). Radha Kamal v. Puri 
Municipality. (An option to renew the lease 
runs with the land and the leasehold interest, 
and so both the lessors’ and the lessees’ succes- 
sors io-title are bound. The leasehold interest 
having been severed by agreement to the parties, 
each of the assignees was ntitlecl to enforce the 
term providing for the renewal so far as his 
separated part was concerned irrespective of the 
others.) 

Add alter Pt. 1 in Item (1) : 

[Pfc. la] Bufcanagresment reducing ibe 
rent by some of the cosharer landlords is 
not a covenant running with the land and 
therefore the tr tnsferce is not bound by 
the reduction. 1050 ('at 22 (A I R 37 
G 8. P 12): 28 Pat 844 ‘DB), Tarah Nath 
Dubey V Raghu Nandan Pandey. 

Add after Pt. la, as separate item (lA) : 

[Pt. lb] (lA) Covenant by- putnidar to 
submit collection papers yearly. 1950 Cal 
195 (AIR V37, C07, P.4): I LB 
(1951) 1 Gal 276 (DB). Hooghly Bank 
Lid., Calcutta, v. Mahendra Nath. (It 
affects value of land therefore is cove- 
nant running with land—Covenant binds 
assignees from parties.) 

Add after Pt St 

[Pt. 5aa] Or a covenant requiring a te- 
nant to put up a building. 1954 Orism 110 
(A IR V 41, C 33. P 7): I L R (1964) 
Cut 1 'DB), Ratiha Kamal v. Puri 
Municipaliiy (Arsiguees of the lease in- 
curred the liability to perform tbo cove- 
nant -The contention, however that every 
assignee of a part of the tenement is bound 
to put up buildings on the parcel of the 
land a8=;igoed to him is unreasonable and 
by the very nature of the thing is impos- 
sible of performance.) 

Add after Pt. 5 as item (6) ; 

Pt. 5a] (6) A covenant by the lessor to 
pay the lessee cost of construction of build- 
ings on determination of lease. ('51) 56 
Cal W N 666 (660) ‘DB), Jamini Bala 
V. Administrator. General of West Bengal. 

Make the line “In other words the 

reversion” alter Pt. 6 as Pt. 6al and add 
the following case after Foot Noie 6 in the 
Foot Notes : 

6al. 1964 Orissa 110 (AIR V 41 C 33 P 7) 
(DB), Radha Kamal v. Puri Municipality •Sr- 
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(’60) 8G Cal Ij Joar 198 (206), Snu Durgarani 
Devi V Mohiuddin, 

Make the first sentence “A covenant betwe« n 
no privity of contract” as Pt 6a2, 
in last but one para of the note and add the 
M owing case in the Foot Note before l oot 
Note 6a : 

6a2. 1952 Pat 409 (A I U V 39 P 10) (DB), 
Jagadish Chandra v. Muhammad Buhhtiyar. 

SECTION 41 
Note 1 

Add in ti e Foot Notes indicated : 

5a 1955 N U C (All) 1098 (A I R V 42), Deo 
Shar/na v. Ch-irtered Bank of India. 

6. 1951 Fepsu 101 (A I R V 33 0 41 P 11) (DB), 
Lai Singh v. Shri Guru Granth Sahib, 

Note 2 

Add in the Foot Notes indicated : 

2. 1952 Kutch 55 {A I B V 39 P 11), Karamshi 
Verski 7 Ratanahi Nenshi. 

5. 1952 Nag lOG (A I li V 39 C 45 (7) P 29) : 

I L ! (1958) Nag 6^4, Sadiq Hussain v Co. 
operative Central Bank. Yeotmal, 

Add after Pt 2 in the same para : 

[Pt. 2a] But a case of estoppel mast be 
pleaded and cannot be made out by a 
Court of appeal in the absenoe of a specific 
pleading to that effect. 1952 Kutch 55 
(AIM V 30, P 11), Karamshi Vershi v, 
Batanshi Neiishi. 

Note 3 

Add in the Foot Notes indicated : 

1. 1956 NUC (All) 1098 (A I R V 42), Deo 
Sharma v Chartered Ban'.- oj India. 

3. 1952 Nag 04 (A I R V 89 C 30 P 6). Hussain 
Mohiuddin v. J?hoolchand. •£• 1952 Trav-Co 479 
(AIRY 39 P h) (DB), Sonriyar Kuriyahose 
r. Raman Hair (DeiauU by P in payment of 
sircar tax— Revenue sale — D parcbiising pro- 
perty ben^iini for P- D to be ostensible owner 
— Property purobased by decree-holder in exe- 
cution of decree against D — Decree-holder auc. 
tioD purohaspi held protected.) 

Note 7 

Add in the Foot Note indicated : 

1, 1952 Nag 106 (AlR V 89 C 45 (7) P 7) : I L R 
(1958) Nsg 684, Sadiq Hussein v. Co operative 
Central Dank, Yeotmal i* 1949 Assam 17 (\IR 

V 86 C 12 P 11) ; I 1 R (1949) t As^am (DB), 
Abdul Gajur v Hawab Aii -i* (’ 9) 2 Sau L R 
208 (205, 206), Bhupatr. y Ilarilal v. Skamla 
Pitambar. 

Note 8 

Add In the Foot N -tes .ndicated : 

S. 1952 Nag IOC (AIR V 9 C .5 (7) P 29) : ILR 
(1963) Nag 034. Sadiq Hussein v Co-operative 
Central Bank Yeotmal ►:« i95l Naf» 403 iA I R 

V 38 C 126 P 20) : ILR (19 >0) Nag 25, Amroo 
▼ . Babarao. -i* 1952 Panj 28^ (A I U V 39 V 8), 
.Varstnpdas v. Sohan Lai •if 195: Pepsu lOl 
(AIR V 38 C 41 P 1 ) iDB). Lai Singh v. Shri 
Guru Granth Sahib. * 1950 All lO.i (AIR V 37 
0 45 P 21) : ILR 1950 All lUUl (DB), Anjuman 
Islamia v. Latafat Alt. 

8. 1962 Nag lOG (AlR V 39 C 45 (7) P 28) : ILB 
U963) Nag 684, Sadiq Hussein v. Co-operaiive 
Central Bank, Yeotmal, 


Add after Pt. 1 : 

[Pt. lall Similarly a person who has got 
indicia of ownership, such as title, posses- 
sion or entries in records is an ostensible 
owner. 1952 Kutch 55 (AIM V 39. P 8), 
Karamshi Vershi v. Ratanshi Nenshi, 

Add after Pt. la. as separate para ; 

IPt. lb] It is necessary for the trans- 
feree to prove that his transferor was the 
ostensible owner on the date of the transfer 
and not at some date in the past, 1952 
Nag 106 (AI MV 39,0 45 (7), P 28) : 
ILR (1953) Nag 684, Sadiq Hussein 
V. Co-operative Central Bank Yeotmal, 

Add after Pu 7 : 

[Pt. 7a] It has been held that the sec- 
tion contemplates possession of the vendor 
who conveys his interest to an innocent 
purchaser. Where all that person got by 
virtue of the sale was only a right to 
obtain possession and what was delivered 
to him was merely symbolical possession. 
1955 Pat 289 (Pr 5) ((S) A I R V 42 
C 43), Sheonandan Prasad Sao v. Ugrah 
Sao, 

Add after Pt. 9 : 

[Pt s'ai or as agent. 1952 Nag 106 
(AIR V 39, C45I7), P 28) : ILR 
(1953) Nig 684, Sadiq Hussein v. Oo- 
operative Cential Bank, Yeotmal. 

Add after Pt. 10 : 

[Pt. lOaJ Similarly ostensible owner- 
ship of CO sharer in the joint family house 
cannot inferred from long occupation 
and sole enjoyment, in the absence of 
written record. 1950 Kutch 34 (A I R 
V 37, C 27, P 6), Ladhibai v. Rabji 
Nagshi, 

[Pt. lObl The fact that the property is 
purchased in the name of the wife and 
stands in her name, cannot be taken to 
mean that she is the real owner of the 
property. Ihe reason is that in India, 
where the doctrine of advancement is not 
recognised, property is generally purchased 
benami in the name of wife. ( ’52) 54 
Pun L R 193 (197) ( i/B), Amarchind 
V, Lashkari Mai. (Very slight evidence 
would be required to show that the pur- 
chase was benami in name of wife.) 

Note 9 

Add after Pt. 3 at the end of the sanie para : 

(Pt. 3a.l It was held by the Supreme 
Court in the following case that where a 
person who has allowed another to occupy 
the position of an ostensible owner has 
a limited estate, the rule of S. 41 ap- 
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pliea only duriug tbo lifetime o£ the limited 
owner and ia not available to protect 
transferees against the claim of the rever- 
sioners. W52 So 207 (AiRV 5.9, JP 23). 
1952 SGB 793 : ILR (1953) 2 All 195 
(SC)t Piiool Kuer v. Pr&m Kuer. 

Add ;ifter Pt. 4 in tbc same para : 

[Pt 4al But in the following case it 

was held that the transfeiee of wakf pro- 
perty where the wakf was created by a 
registered deed, from the heirs of tbo 
dedicator, could not claim protection under 
the section against God. 1950 AH 209 
(AIB V 37, C45. P 21) \ I L B (1950) 
All 1001 (D B), Anjuman Islamia v. 
Latafat AIL 

Note 10 

Add in Foot Note indicated : 

9. See also 1952 Kutch 55 (A f R Y 39 P 8), 
Karamshi Vcrshi v. iJafans/ii ISenshi. (Sisters 
succetdiog to their father e property— -4* the 
pateroal agnate allowed to take poasessiou of 
property and coanage the same as owner — .*1 
ftllowe-i to enter into agreement of sale in reH 
pect of portion of property— Ot-.er eldest siMer 
liviDR with him -Otliers living not far off— 
Sisters having other relations to watch tbeir 
in'erest .4 held was ostensible owner of pro- 
oerty by implied consent of sisters.) 

Add alter Pt. 2 in the same para : 

IPfc. 2a l] Where the father purchases 
property renami in the name of his son 
who subtequeotly sells the same, and the 
father takes all steps to get tbe sale deed 
written and endorses his consent thereto 
the consent is an express consent. ( 49 1 
1949 Nag L Jour (Notes) 196, Datta- 
iraua v. Govind, 

Add alter Pt 2a : 

[Pt. 2b] The dealings by the person 
claiming ostensible ownership must be 
such as to fix tbe real owner with notice 
thit he was exercising acts of ownership 
over properly. 1951 Kutch 85 (A J. B 
7 38 G 57 P 8), Shankar Daji v 
Naranji Nathuhhai, 

Add afier Pt 3 : 

[Pt. 3al But mere inaction or silence on 

hia pwfc when the name of tbc transferor 
was being mutated without anything moie 
cannot be token as consent either express 
or implie*’ 1952 Orissa 75 (AIR ^39 
G 16 P 17) tDB), Natabar Parichay. 
Nimai Charan Misra, 

[Pt. 3bl Whore one of the two joint 
and several executors appointed under a 
will to manage the estate of the deceased, 
executes the sale deed of an item of the 
property while the conduct of the other 


during the sale was such that an implied 
consent or at least his assurance that he 
was not opposed to the sale, such executor 
is estopped from subsequently challenging 
the sale, on the ground that one executor 
also could not execute tbe sale by hims-lf. 
('50 1950 Bur LB (JIG) 163(175) 

(DB), Bssaf Golam Mahamed Piperdi v. 

Ariff Mohamed Bham. 

[Pt. c] A consent of a cosharer entitl- 
ed to a portion to the ostensible ownership 
of the other cosharer in the joint family 
house cannot bo inferred from the latter s 
long occupation and sole enjoyment, in 
the absence of a written record 1950 
Kutch 34 (AIB 7 37 C 27 P 6. 7) 
Ladhibai v. Bobji Nayshi. 

[Pt. 3d] Where there is no representa- 
tion by conduct there cannot be implied 
consent. The mere fact that real owners 
came to know of the purchaser’s conduct 
after he purchased the property is of no 
consequence. 1952 Nag 64 ( A I B V 39 
C 30 P 7 8), Hussain Moliiuddm v. 

Phoolchand. 

Add after Point 4 : 

[Pt. 4al] There must bo something 
moro than mere inaction, such as words 
or conduct on his part which induced the 
triDsforeo to believe that the transferor 
was competent to make the transfer. 2959 
Orissa 75^AIB 739 G 16 P 17) (DB), 
Natabar Paricha v. Nimai Charan Misra, 
(Mere inaction or silence of person inter, 
ested during mutation proceedings when 
name of transferor was being mutated is 

not consent either express or implied.) 

Add after Pt 5 in separate paia : 

[Pt 5a] The material date for consi- 
dering whether a particular person is an 
ostensible owner is no doubt the date of 
alienation. But inferences showing consent 
of the real owner can bo made from pre- 
vious as well as from subsequent conduct. 
1952 Kutch 55 (AIB 7 39 ^ 
KOfTcemshi Vcp^shi v* licilcittsJii N ensht. 

Note 15 

Add in the Foot Note indic-.ted : 

1. (*49) 23 Pat r>i2 (551) (DB), Sonur Kapri, v. 
Saligram. 

Note 21 

Add in the Foot Notes indi'.ated : 

1. 1949 Assam 17 (<\ I R V 3G C 12 P 11, 

20 & 21) : I L R (19 19) 1 Assam 1 (DB), .46dul 

On fur V. Nawab AH. ^ 

3 1954 Orig.a2U (Pr 10) (AIB V 41 C 77) 
(DB). Dolgovind Mahapatra v. Anathbandhu. 
[See howcvci 1952 Mag 64 (A I B V 39 O M 
p 7, Hussdin Mohiuddin v. Phoolchi^Tidt 
(The case was decided on asBttmption that the 
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principlo c{ tbo section applied to execution j 
sale. :• von on tliis assumption, it was hold on I 
factr. that the transferor was not protected.) 

5. 19r,2 Pnnj 2r9 (.\ I IX V 39 1’ 8), Narsingdas 
V SoJianlnl. 1 

Add after Pt. 6 : 1 

[Pt Oa] Transfeiee cannot claim pro- 
tecticn undei’ the sectioa in respect of I 
wakf property, a;.jainst God. 1050 All 109 \ 
(AIR V37C 45 P 21) : I L B (1950) 
All 1001 (Db). Anjurtian Islamia v. 
Latafut Ail. I 

Note 22 

Add in the Fcot Mote indicated : | 

4. 1954 MI 595 {Pr 0) (A 1 U V 41 C 233). Union 
Bank lAd , Utrniiln v. .ir.sf. Bnvi liati. (' ro- 
porty I viginally belonging to deceased A — 
Partition between two sons of .1 and their 

mother, oaoh getting ouo third share Separate 

possessions— Partition registered— Death of one 
of sons — His widow rernarrying other son on 

condiuon of his gifting his property to her 

Gift executed — Sale of entire property in favour I 
of third person— Vendee who bad knowledge of 1 
partition and separate possession held could not 
gel protection under S 41.) 1 

Add after Pt- 4 ; I 

[Pt. 4a] The section cannot be invoked 
when transfer is pendente lite and when 
the transferee knew of the claim of the 
real owner lon^ before the transfer. 1052 
Naq 206 (A I R V SO C 45 (?) P 24) : 
ILB (1053) Nag 684 Satliq Hussein v. 
Co-operative Central Bank, Yeotmal. 

Add after Pt. 5 : 

[Pt. 5a] But w'here the transferee acts 
on mere inspection of revenue records, 
such as famabandi ^I’hich is not evidence 
of title, he cannot be said to act in good 
faith. 1952 Nag 106 (AIR V 30 C 45 (7) 

P 17, 20) : ILH (1053) Nag 6S4, Sadig 
Hussein v. Co-operative Central Bank, 
Yeotmal. 

Add after Pt. 6 : 

[Pt. 6a] "Where the daughters who had 
succeeded to their father’s estate allowed I 
their paternal agnate to deal with the pio- j 
petty as owner, and the purchaser of the 
property from the paternal agnate belong. I 
ed to the same caste and knew the family 
of the daughter’s father, it was held that 
in purchasing the property, the purchaser 
dtd not act in good faith. 1052 ICutch 55 
(AIR V 39 P 11), Karamski Vershi v. 
Ratanshi Nenshi, 

Note 23 

Add in the Font Notes indicated : 

1 . 1951 Nag 403 ( A I R V .3s C 126 P 21) : I L R 
(1950) Nag 25, Amron v. Babarao, 

3. 1449 Cal 606 (AIR V ?6 C 190 P 3ft «k 39), 
(DB), Ghandi Prasad Ganguly v, Qadadhar | 
Singlia Pcy. 


4a. 1952 Nag 1"G (AIR V 39 C 45 (7) P 14) : 
I L R {19o3) Nng 684, Sadiq Hussein v. Co- 
operative Central Bank, YeofsnaU t1 he inspec- 
tion of the Registration Index for 12 years prior 
to the date of enquiry is not sufiicient, as a 
rule, to discharge the burden in case of mort. 
gage^, though it niiy be true in the case of sale 
triDsaclioDs in son-.e cases.) 4* (-50) 1950 Trav- 
C L R 121 (121, 125J (DB), VehUha Kunjti v. 
Neelacantan Nair. (Ostensible owner mere 
trespasser — No title deeds pirodueed — No pro- 
tection, even if there is mutation in his favour 
if there is no enquiry in Registry oUice.) 

5. 1952 Nag lOG (.AIR V 39 C 45 (7) P 22) : 
I L R (1953) Nag G84, Sadiq Hussein v Co- 
operative Central Bank, Yeotmal (Representa- 
tions by ostensible owner as to his title to the pro- 
perty long before iis sale are not binding on the 
real owner.) *1952 Nng 64 (AIR V 39 C 30 P 7, 8), 
M^issain Mohinuddin v. Phoolchand * 1951 
Nug 403 (A I R V 38 C 126 P 21) : I L R (1950) 
Nftg 2-5, Amroo V . Balarao. (N.;n-in9pection of 
record of rights, wb'.re inspection would have 
disclosed that there was only an agreement to 
sell in favour of his transferor and that the 
pioperty belonged to a minor.) 

5a. 1949 Cal 666 (AIR V 36 C 190 P 38 & 39) 
(DB), Chandi Prasad Ganguly v. Oadadhar 
Singha Boy. 

8. 1954 Orissa 244 (Pr 10) (.A I R V 41 C 77) 
(DB), Dolgovind Maha 2 >atra v. A^lalhband1l^t. 

9. 1952 Nag 106 (AIR V 39 C 45 (7) P 14); ILR 
(1953) Nag 684, Saaiq Ilussebi v. Co-operative 
Central JSau7.-, Yeotmal. (Inspection of Registra- 
tion index for 12 years prior to date of enquiry 
is not sutlicient, as a rule to discharge the 
burden in ease oi mortgage transactiens. though 
it may be true in case of sale transactions in 
fome cases.) * 1940 A^^nni 17 (A I R V 36 G 12 
PH, 13. 20 A 21) : I L R (194i)) 1 Assam 1 
(DB), Abdul Gafur v Naicab Ali (Laying 
down rule would letter the discretion which 
the Jaw confers on a Judge w)\o is calUd upon 
to decide the question in the i)artitular case 
before him ) 

[See however 1949 Cal 666 (A I R V 36 0 190 
P 38 it 30) (1>B), Chandi Prasad Ganguly v. 
Gadadhnr Singha Hoy. (The question whether 
action amounts to "taking reasonable cire” is 
one of law.) * (’49) 2 Sau L R 203 (205, 206), 
Bhv.pntroy Harilal v Shanta Pitamber (The 
question whrthei* the transferee bad acted with 
reasonable care is one of fact. But whether 
from the tiuiiings of the lower uoui'ts it can be 
said that reasonable and suSicient inquiry was 
mode by the tri^nsferee to attract the applica- 
tion of S. 41 is a question cf law.)] 

Add after Pt. 1 : 

[Pfc. la] It is fatile to lay down a 
general rub or test of universal application 
for fiuding out what would amount to 
reasonable care on the part of a trans- 
feree in order that he should be able 'to 
claim protection under the section. The 
most that may be said is that a transferee 
should show that he acted like a reasona- 
ble man of business and with ordinary 
prudence. 1049 Assam 17 (A I R V B6 
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C Prs 11, 12, IS, 20 & 21) : I L B 
(1949) 1 i4ss im 1 (DB), Abdul Ga-fur v. 
Naiuab Ali 1949 0:il 660 A IB V 36 
G 190 P 33 it 39) (. - fJ), Chandi Prasad 
Ganouly v. Gadadhar Sliigha Boy. (Pro- 
loosed transferor just aC'iuiving her title 
from her son and graiidsoci — Ordinary 
businessman would be suspicious about 
transferor’s powers, for transfer to woman 
from son and grandson is very unusual — 
Transferee’s first care would bo to find out 
if transfer was a genuine transaction for 
consideration.) 

Add after Pt. 4a : 

[L-*t. 4all A mere inspection of revenue 
record such as jamabandi, which is nob 
evidence of title, is not a sufficient en- 
quiry and the transferee who acts on an 
entry in the village record of ri«ht^ as 
evidence of title of his transferor cannot 
be said to have acted like a reasonable 
man of business with ordinary prudence. 

1952 Nay 106 (A I B V 39 G 45(7) 
P 17, 20): I LB (1953) Nag 684, Sadiq 
Hussein v. Co-operative Central Bank, 
Yeotmat. 

Add alter Pt. 6 : 

[Pt. 6a] Similarly a mere enquiry whe. 
ther the property was subject to any mort- 
gage and whether the transferor was in 
possession is not enough. 1940 Cal 666 
(A I B V 36 C 190 Prs 38X‘ 39) (DB), 
Chandi Prasad Ganguly v. Gadadhar 


Singha Boy. 

Note 24 

Add in t'ne Foot Notes indicated : 

2. 1*49) 28 Pat f542 (‘:50) (DB). .Sonwr Kaprty. 
Saligram. (A plea cannot be allowed to be rais- 
ed lor first time in second appeal whan it hud 
not been raised in tbo lower Courts and no issue 

had bee u framed.) , , „ 

4. See however 1952 Kutch S-j (A I R V 39 
P 11), Karamshi Vershi v. Ratanshi Nenshi. 
(Case of estoppel must be pleaded.) 


Note 24a 


chaser should show what enquiries ho made and 
how he becamo satisfied of non.exist'.nce of 
other members.) 

2. 1952 Punj 300 (A I K V 30 P 21) (DB), Amar- 
chand v. La$7cari iTnl. (Very little evidc' ce 
would be requited to show the benamr character 
of purchase in name of wife ) ❖ 1950 Orissa 143 
(A I It V 37 0 23 P 10) (DB), Amruli Dei v, 
Soradavioni Dei 

3. 1952 Orissa 75 (A I It V 39 0 10 P 12, 17> 
(DB), Natalar Paricha v. NimaiCharan Misra, 
[Held, on facts, the vendee did not make rea- 
sonable inquiries of his vendor’s title as re- 
quired by the section.) 

SECTION 43 

Add in synopsis alter N. T. 

7a. Applicability of S. 43 to transfers of ex- 
pectations and possibilities - See S. 6, N. 7. 

Note 2 

Add in the Foot Notes indicated : 

3. 1951 rat:>15 (AIR V 3d C 69 P G) (DB), 
Abdul Kabir v. Javiila Khatiin. 

[.SVc also 1 955 NUC (l^at) 242 (\IRV42), 
Mt. Snndarbati Kner v. Muhammad Alam. 
(The rule of law which underlies S. 43 is that, 
as between the transferor and the transferee, 
the transferor cannot plead subsequent title to 
the land tranuferred, if bo bad induced the 
transferee to p ly money for the transfer).] 

14. 1955 All (i'-t 16) ( (S) A I K V 42 0 85) 
(FB), Oaui/fi Balish Sinoh v. 2£adho Singh ^ 
1055 aivs 6 {i'v 1^) ( (S) A 1 B V 42 C 5), 1). V. 
Sundariah v. B li. tiamasastry 1955 NUC 
(Pak) l‘J50 (.\ I It V 42), Oidani Muhammad 
Shah V. Fateh Muhammad Shah 1934 Mad 
861 (Pr 9) (AIK V 41 C 28-;) : I L R (1954) 
Mad 791 (DB), Sanhari Animal v. liamchau’- 
dra Aijyar. 

15. 1952 Nag 29 (A I R V 30 C 15 P 7, 8): I L E 
(1952) Nag 629, (raneshdas v Kamlabai. 

16. 195? Nag 29 (A I R V 39 O 16 P 12); ^ L R 
(1952) Nag 629, Ganeshdafi v Kamlabai A* 1951 
Nag 241 (A I It V 38 C 61 P L'3) ‘.ILK (1951) 
Nag 12, Kisan v. Sitarani. 

Add after Pt. (13) : 

[Pt. I3ii] lu the undei'-mentioned case 
the rule in the section has been held to be 
only an extension of the law of specific 
performance of contracts. 1955 Mys8(P 7) 
( (S) A I B V 42 C 5), B. V. Sundariah 
V. B. B. Bamasasiry. 


Add at the end of the note : 

[I'ti. 2] If the property which is sold 
is subject to a mortgage the purchaser will 
be bound by the mortgage which subsisted 
at the date of the transfer by the ostensi- 
ble owner. 1955 NUC (All) 1698 (A IB 
V 42), Deo Sharma v. Chattered Bank of 

India, 

Note 25 


Add in the Foot Notes indicated : 

1. 1962 Nag 106 (A I H V 39 C 46 (7) P 7): I D R 
(1963; Nag 684, Sa Hq Bussien v. Co-operative 
Central Bank, YeoUnal * -’49) 1949 Nag L Jour 
(Notes) 101, Bameharardal v. Fidalx. (Por- 
chaser Irom members of joint family — Pur- 


Note 4 

Add in the Foot Notes indicated : 

1. See also 1954 All 45; (Pr 4) (MR V 41 C 61), 
Sheo Ham v. Qauri Shankar (In order 
to get the benefit of S. 43, one of the condi- 
tions which ii.ust be satisfied is that the con- 
tract of transfer \Ya3 entered into by a person 
who was competent to contract.) 

3. See also 1954 Mad 604 (A IK V 41 C 220 
P33) ; I li R (1954) Mad tO (FB), Subbiah 
Goundan v. Hamaswami Goundan (In case of 
transfers of property by an insolvent during 
his insolvency such transfers are retrospec- 
tively validated by reverter under 37 of the 
Frovinoial Insolvency Act and if the condi- 
tions of 8 43 of the Transfer of Property Act 
are fulfilled they may also be supported under 
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that section. 1933 All 449 (A I R 20\ Rap 

Niirain bingh v. i ar Oopal Tcwari, Belied on.) 
Ad<J after Pt. 4 : 

[Pfc. 5] in the following case the section | 
was held to apply to a case of a sale which 
was forbidden under the law then exist- 
ing. but which bar was subsequently re- 
moved by tbo change in law. ('50) 1 L <1 
(1950 j All 311 ( 315), Hori Lai v. Ka yan, 
(Sale of land not comprised in occupancy 
holding forbidden by U P. Act 12 of ISil, 
becoming saleable under U. P. Act 3 of 
1926 } 

[l^t, 6] Where two out of three trustees 
transfer the trust property by way of sale, 
it is not a case of the two conveying trus- 
tees having acquired an interest, which 
they did not possess at the time of the j 
sales. But the sales themselves are invalid 
transactions. Since the transactions at 
their inception are in violation of the law 
relating to transfer of trust properties 
would not confer any rights on the trans- 
ferees which would enable them to claim 
any interest accrued to the transferors 
and invoke the aid of S 43. ( 54) I L R \ 
(1954) Mad 53? (565) (DB), janakL I 
rama Ayyar v. Nilakanta Ayyar, j 

Note 5 

Add in the Foot Note indicated : I 

1. 1955 AH 28 > (t r 16) ( (S) A I R V 49 0 85) 
(FB), Oanga Daksh Singh v. Madho Singh i* 
1985 N U I (Pak) 1950 (AIR V 42). Qulam 
Muhammad Shah v Fateh Muhammad Shah 
Add at the end of the note : j 

[Pt. 2] Where a reversioner has joined 
in the exe''ution of a deed of gift executed 
by a Hindu widow the fact that he pur- 
ports to be one of the donors will not 
affect his interest under S. 43 The prin- 
ciple laid down in S 43 w Jl not debar the 
reversioner from claiming the property if 
succession open"* in his favour. 1955 All 
S88 (Pr 16) ((S) AIR V 42 G 83) 
(FB , Ganga Bak^h Singh v. Madho 
Singh, 

Note 7 

Add in the Foot Notes indicated : 

1. I9f.5 NUO (Oris-a) 1859 {\IR V 42). 

Krishnachandra v. liabindra Narayan Das i* I 
1953 Mad 637 ( \ 1 o 40 C 2-50 9) : I L K 

(1953) Mad 42“ (FB). Jn- via Musjid Marcara 

V Kodimani Andra Deviah iWliere the trans. 
feror in fact pu'pjr'S t > trao-fer an expe -tarcy 
or property which he had no riRht to transfer 
without making any representation that be bad 
authority to iranster, S. 43 will not ht-lp 
* t’49) 1949 Bi-r L R (HC) 625 (h27 6 >0. 6 II. 

S. C, Das V. U Ngwe Gaing, <No inducement 
— Secti 'D does nut apply ) 

2. 19 2 All ?<0I (A J R V 39 C 90 (21) f 7). 
Crirja Shanker 'V. Jaganuath, (Transferee need 1 


not immediately give notice to transferor that 
he proposes to hold him bound bv the agree- 
ment ) t* '9 2 Nag 29 ( \ I K V 39 b 15 P 10) r 

I L R (195-i) Nag 629. Oaneshdas v, Kamlabai, 
3. 19-)2 Nig 29 (A I R V 39 0 15 P t) : 1 L B 
(1952) Nag 629, Ganeshdas v Kamlabai. 

6. (’->4) I L R (19541 ad 537 (565) ^DB). Jana, 
kiravia Ayi^ar v. Nilakanta Ayyar. 

7. 19.52 Nag 29 (Al R V 39 0 15 P 12, 13): I L B 
(1 952 1 Nag 629 Ganeshdas v. Kamlabai -i* 1961 
Nag 241 (A T R V 38 . 61 P 23) : I L R (1951) 
Nag 12, Kisan v. Sitaram- 

8. 1951 Assam 20 (A I R V 38 8 P ISa): I L R 

(1950) 2 vssam 1 iDli), fainur Ali v Af(. Cha- 
fxna Bibi (Per Bam Labhaija J",— The section 
does not lay down that the erroneous represen- 
tation must mislead the transferee before he 
Can claim the interest 05 the transferor acquir- 
ed after the transfer, and that the conduct of 
the transferor nlone is to be considered ) 

12. See however 1953 Bom lOl (AIR V 40 
C 33 P 7). Fatehchand Tarachand v. Parash~ 
ram Maghammai. (The rue of English law as 
Slated in Holroyd v Marshall, (1S62( 10 
H L C 1 91 : 33 L J h 193 and Collyer v*. 
Isaacs (1881) 19 Ch D 342:51 LJ Oh 14 
applies to India — It is true that in India, the 
la>v does not recognise any distinction between 
legal estates ann equitable estates, but the rule 
that a transfer of property which is to come 
into existence iu future, operates upon the 
pi )perty when it comes into existence does not 
dep Dfi upon recognition of any distinction 
between legal and equitable estates.) 

Add b'fore Pt 1 in the beginning of the first 
’ ara in Note: 

[Pt. la] ( he word ‘option’ shows that 
law has only specified one of the various 
remedies open to the transferee. The 
transferee cm repudiate the contractor he 
may elect to ask for damages. This he can 
do under the general law. The relief pro- 
vided in the first paragraph of this section 
is additional and it enables him to get at 
the property itself l'>52 Nag '^9 {A I R 

V 39 G 15 P 10): I LR 1952) Nag 629, 
Ganeshdas v. Kamlubai. 

Add aft^r Ft. 2 : 

[Pt. 2a] It need not be in any parti- 
cular form It can be by word of mouth 
or by a document. 1951 Nag 29 (AIR 

V 39 G 15 P 6,: I L R (19j2j Nag 629, 
Ganeshdns v. Ka • labai 

[it 2b) lb ran be express or implied. 
1951 Assam 20 AIRV38GdP 13a): 

I L li (19501 2 Assarn 1 (DB), Jainur 
Ali V. Ml. Ghafina Bibi. 

Add after Pt. 7 : 

1 Pt. 7a. I Where the previous sale is by a 
registered deed, S. 3 imputes constructive 
notice nf the sale Heed and its contenra to 
the feubsequeut trinsferee and. therefore, 
be must be d' emed to have taken the sale 
with the full knowledge that he was 
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buying a 

(A I B V 39 0 15 P 14,1 : I h B (1952) 
Nag 629, Ganeskdas v. Kamlahai. 

Note 7a 

Aitcr Note 7 add the following : 

‘•7a. Applicability of S. 43 to trans- 
fer of expectations and possibilities — 
See S. 6 Note 7. 

Note 9 

Add in the Foot Notes indicated : 

5. 1955 Mys 8 (Pr Id ((S) AIR V 42 C 5), B. V. 
Sundariah v. B B. Ramasastry, [A and his 
sons B and C who were minord. farmed a joint 
Hindu family. On l-ll 1939 A anti B on their 
own behalf, and A as guardian for C, executed 
a sal© deed of certain joint family property in 
favourof D in considt^ratiou of D paying certain 
debts binding on the family. Among other 
debts BO pt'd, D piid off certain a out t to a 
Society E who heui the property on mortgt ge. 
In 1944 when A w is tbe pre blent of r.he Society 
E, A got an application from C r-questing E to 
accept the aoioums due from biia and convey 
tbe property to him A sale-deed was thus exe- 
cuted by E in favour ol C on 1 •• 10-44 of the 
same ptoperty. D being dispossessed iu 1447 
sued A B and C for possessi n, C contested the 
suit on the * asis of bis sale deed 
Held, that 4 and B wer ^ clearly under the 
belief that they could ouvey tbe property to D 
and that if the latter paid off tbe society he 
would become the abi lute owner and thit 
there was no ntsed for a sale deed trom soeiecv; 
that as A made such a representation t. the 
plaintiff D which the plaintiff was led to beSievo 
on account of the -ositiou held by A v.s-a vis 
the Bocieby, Section 43 cleanly applied to th« 
case ■4' 195' ' Assam '9 ( 4 I U V 37 ■ '> 21 P 35) . 
IL H (1949) 1 Assam 59 (LBi, Goi-i Kanta 
Bhuiya v. Kali Kanla BhaUrJiariya'' iPrmr 
ijlorigage® purchasing mortgaged property in exe- 
cutio 1 of final decree in rede iiptioa sub against 

bim Puisne rnortiisgor suing for rede npcion 

of prior mrrtgagc — Pri r mortgagee ord^-red 
t? leconvey property to ll•o^tgagn^ .m d<fpO'it of 
rede nption money by puisne mortgagee -Mort- 
gagor executing sale dec I oi property bemr-s 
property was reconveyel to him — Subsequent 
acquisition of title by inortga,.or — Purchaser 
held coni i enforce t-ale de.'d.) 

7. 1955 NUC (Patl 242 (V R V 42). Mt 
Sundarbati Kuer v. Muhammad Alam. (More 
gagor having no titi-' to propert' iiiortgxged — 
Title 8 ubeequ'' 0 t.ly acquire I to portion of pro- 
perty Knforce nenb of mortg'«ge against such 

portion is valid.) 

Add aftrr t. (10) as a s*parat para: 

[Pt. 11] After ft decree for possession 
on the basis of a usufructuary mortgage 
was passed, the equity of redemption was 
brought to sale by the Official Receiver 
and purchase! by one N io 1 m 33 without 
executing a sale deed After N’s death his 
wife C sold it to S on 30 9-l7. It was 
then realised that there was no legal 
transference of title fiom the Official Ke> 


Receiver on 7 3-1949. It was held that 
neither N nor his wife C had any legal, 
and conveyabie title on 50-9-1947, when 
C purported to soil tho equity of redomp. 
tion to S The subsequent sale deed executed 
by Official Receiver in 1949 did not clothe 
6’ with title with effect from 1947 becauee 
under S. 43, Transfer of Property Act, it 
was the interest and title that C acquired 
in 1949 that the sale in favour of 5 by C 
in 19 1 7 could operate and not before 
7 3 1949 1954 Ma'i 861 (Pr 4,7,8, 12) 
(AfB V 41 i) 288):I LB 11954) Mad 791 
(DB , Sankari Avimal v. Bamchandro, 
Ayyar. 

Note 10 

Add in the Foot N te indx'itsd : 

2. Iriol Pat 315 (.A I B V 38 Cr,9PC)(DB), 
Abdul Kabir v. Jamila Khntun 1950 

B rLR (HO) 163 (176) (DB). Essof Golan'. 
MoUamed Piperdi v Arif/ Mohamed Bnam. 
(Joint and sovera' executors — rale of property 
by one alone — Such executor sunscqueotly 
a quiring probate in bi.-i name, effect being that 
title vested in biui alone — There is feeding of 
eitoppel.) 

Note 11 

Add after Pt. 3 : 

[Pt. 3a] A pr©.emi)tor who lias obtained a 
decree for pre-emption and deposited the 
pre.emptioD amount in Court but who is 
unable to obtain podsession A rhe property 
due to defect in title of the vendor, is 
entitled to obtain possession from the 
ven or by invoking the benefit of S. 43 
when the latter subsequently becomes the 
owner of the property and enters into 
I possession. It cannot be contended in such 
a case that the contract of sale does not 
subsist when tbe decree for i^re-emption 
has been passed. The rig-it of pre-emption 
is a right of substioution, and the effect of 
a decree for pre-emption is to substitute 
tbe pre emptor for the vendee. All rights 
avaihuble to. and all duties cast upon, the 
vendee, are taken over by tbe pre. emptor. 
Rights which were available against the 
transferee or vendee will also be available 
to the vendor agiinst the pro emptor. 
IU54 All 45i! (P, 4, 5}(AIB V 41 G 61). 
Sh 0 Bam v. Gau>i Shankar. 

Note 12 

Add in the Fo^t N te indicated : 

3. 1964 Mys 142 (Pr 4) ( V I B V 41 C 59) : I Ij R 
(13-53) '^ys 530, Shivapad'’gmuda v. .dnniafc- 
char (Prin^'ipeof section floes not apply to 
ca-es of 'n'.olun ary e-dO:! ) 1952 All 28i lAIB 

V 3 C 90 (17) P 3, 4), Kamata Raj v Nand- 
kishore. 


defective title : 1952 Nag 29 


I ceiver to N and therefore from G to S. 
So C obtained a sale deed from the Official 
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Note 13 

Add :n the Foot Note indicated: 

1. Nap 29 (A I li V 39 C 15 P 7, 8) : I L R 
il952) Nng 629, Ganeshdas v. Knmldbai. 


Add after Pomt 1 : 

[Pt. la] It is not necessary that; he 
should have notice of the exercise of the 
option bv the first transferee. 1952 All 
301 (A I U V 39 C 90 (21) P 7), Girja 
Shankar v. Jaganantli. 

[Pt. lb] It is not necessary to establish 
that the second transfsree had known that 
the transferor’s title was defective on the 
date of the first transfer and that the 
transferor later acquired interest which he 
had previously purported to transfer. 1952 
All 301 (A i n V 30 C 90 (22) P 7), 

Girja Shankar v. Jaoannath. 


Add after Ft. 2 in the same para : 

[Pt. 2al In the undermentioned case it 
was held that from the mere fact that the 
first mortgage of property, part of wiiich 
was acquired by the mortgagor subse. 
quently, was registered, it cannot be 
assumed that the second mortgagee of the 
share mortgaged previously but acquired 
subsequently, had notice of the first mort. 
gage specially when the first mortgage qua 
the subsequently acquired share in the 
property was bad and conveyed merely an 
equitable interest, and the second mort- 
gage was not made subject to the first 
mortgage and there was no mention in the 
second mortgage deed of the first mort. 
gage. 1952 All 301 (AIB V 39 G 90 (21) 
P 7), Girja Shankar v. Jagaiinath, 

[Pt. 2b] But the subsequent transferee 
must be deemed to have had notice of the 
existence of the option, if he had know, 
ledge of the previous the transaction. 1952 
All 301 (A 1 B V 39 G 90 (21) P 7), 
Girja Shankar v. Jagannath, 


Add after Pt 2b as separate para : 

[Pt. 2c] If there is no subsisting equity 
in favour of the first transferee in the 
shape of the opfion mentioned in the first 
paragraph, the equity mentioned in the 
second paragraph does not come into play. 
1952 Nag 29 (AIRY 39 GUP 7, 8) : 
I L R (1952' Nag 629, Ganeshdas v. 
Kamlabai, 

SECTION 44 


Note 4 

Add ‘n the Foot Note in-ficateH : 

3. (*4°) 8 J and ^ L B 84 (.36l. Habib Kuitoo v. 
Pt Sham Lai Bhatt ITransfer of interest in 
agronltural bolding— Suit is cogn'zableby Civil 
Court aud not by a Revenue Court.) 

Add after Pt. 3 in the same para : 


[Pt. 3a] Where there is no partition 
between tbe co-sharers of a tenancy right, 
a transferee from one of them is not enti. 
tied to a declaration of his title to and 
khas possession of a specified nlot of laud 
forming a part of the tenancy, 1950 Assam 

1 (A I E V 37 C 1 P 10 d- 11)^ I L B 

(1949) 1 Assa?n 40 (D B), Bolaram v. 
Dandiram Kumar, 

Add after Pt. 5 : 

[Pb. 5a] A stranger transferee from such 
a co-sharer in exclusive possession of any 
portion of an undivided bolding not exceed- 
ing his own share, will also have the 
same rights. 1950 Pepsu 5 (A IB V 37 
G 3 P 3) \ 1 Pepsiv L B 312, Ohanan 
Singh v. Santa Singh. 

Note 6 

Add in the Foot Note indicated : 

1. 1952 Mad 419 (A I R V 39 P 28) : ILR (1962) 
Mad 835 (F B), Peramanyahavi Pillai v. Siva- 
raman. ( (’90) 1 L R 13 Mad 27r5, Veukataraina 
V. Meeralabai held still good law.) 

Note 8 

Add in the Foot Notes indicated : 

1. 1955 N U 0 (Orissa) 1119 (A I R V 42), Bhi. 
Jeari Behara v. Dharmananda Natia. (The 
stranger-purohaser could not be allowed to bake 
forcible possession by evading tbe provisions of 
S 44, T P. Act and if he had contravened and 
obtained possession, the plaintiffs were entitled 
to the pro.ecbion of law and could evict defen- 
dant the stranger-purchaser.) 1952 Cal 253 
(A I R V 39 C 75 (26) P 7) : I L R (1951) 2 Oal 
263, Lai Behari Samanta v. Gourhari Dawn. 
(In a suit by other co-sharers against the de- 
fendant, transferee, for an injunotion in terms 
of this para, tbe declaration of right of joint 
possession is bad in law.) 

3. 1955 N U C (Orissa) 1119 (A I R V 42), Bhi- 
kari Behara v Dharmananda Natia. •£‘1952 
Cal 253 (A I R V 39 0 75 (26) P 10) : I L R 
(1951) 2 Cal 263, Lai Behari Samanta v. 
Qoui hari Daton. 

[S^e also I960 Cal 11 1 (A I R V 37 C 38 P 13) ; 
ILK (1951) 1 Cal 103 (D B), Boto Krishna 
Qhose V. Akhoy Kumar Ghose. (Upon transfer 
of share to member, house does not cease to be 
one belonging to undivided family,)] 

Add after Pt- 2 as separate para : 

[Pt. 2a] Para. 2 of the section does not, 
however, create a positive right in favour 
of the members of the family. The provi- 
sions are of a negative nature and it is on 
pr'^of of sufficient defence that the Court 
will not forcibly put the stranger in joint 
possession. Therefore, a suit by a member 
who has still an interest in the dwelling 
house belonging to an undivided Hindu 
family impleading only the stranger trans- 
feree for permanently restraining the 
latter from taking joint possession, is mis- 
conceived and is not maintainable. 1951 
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Cal 412 (AIB V 38 G 110 P 14, 18, 20), 

Joaendra Nath v. Adhar Chandra. 

2a See however 1B52 Cal 253 (A. I R V 35 0 75 
(26) P 12) : I L R (H5l| 2 Oal 263, Lai Behari 
Samanta v. Qourhari Dati7i. (Co-sharera are 
given a rigbt under pita. 2 of this section to ask 
for au injunction restraining the stranger trans- 
feree from exorcising any rights of joint posses- 
sion in respect of the joint family dwelling 
house — Note, — 1951 Cal 412 (A I R V 38 C 
110), Jogendra Nath v. Adhar Chandra, was 
not brcnght to the notice of his Lordship.) 

Add after Pt. 3 as separate para : 

[Pt. 3a] The fact that certain co shavers 
did not exercise the right under S 44 on 
a previous occasion will not debar them 
from exercising that right on a subsequent 
occasion upon a new transfer under deed 
of a share of dwelling house. 1952 Cal 
263 (AIB V 39 C 76 (26) P 7) : I L B 
(1951) 2 Gal 263, Lai Behari Samanta 
V. Qourhari Daion. 

Note 9 

Add in the Foot Note indicated : 

1 . 1955 N U 0 (Cal) 25 (A I R V 42), Basania 
Kumar Sen v. Gour Hari De. 

Add after Pc. 1 : 

[Pt. la] A big tank appertaining to a 
dwelling house is also a part of it. 1962 
Cal 263 (A I B V 39 C 75 (26) P 8) : 

I L B (1951) 2 Cal 263, Lai Behan 1 
Samanta v. Qourhari Daivn. 

Add alter Pt. (1) : 

[Pt. 2a] A garden or open land and/or 
a tank cannot by itself, that is, apart from 
or independently of any hut or structure, 
reasonably constitute a ‘ house” or a 
“dwelling house.” Once they are dissociat. 
ed from this last quoted physical compo- 
nent by partition or otherwise they do 
not retain their original character and, 
considered separately or apart from the 
“house” or “dwelling house” proper, they 
are no longer a “dwelling house” either on 
the theory of convenience or physical 
affinity or appurtenance or on the theory 
of physical integrity or parts or compo- 
nents. 1956 N UO (Gal) 25 (AIR V 42), 
Basania Kv,mar Sen v. Gour Hari De. 
Add after Pt. 5 : 

[Pt. 6a] It may be that if a permanent 
and irrevocable lease is granted to a third 
party a question may arise as to whether 
the character of the house as a dwelling 
house, in so far as the owners are con. 
cerned, still survives. No such question 
can possibly arise where what has been 
created is nothing more than a tenancy of 
the ordinary kind. 1953 Cal 257 (AIB 
V 40 C 94 P 6):I L B (1964) 1 Cal 384 
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(DB), Dulal Chandra v. Qosthabehari 
Mitra. 

SECTION 45 
Note 6 

Add after Pt. 11 as separata para : 

[Pt. 12-1.] In the undermentioned case 
from Travancore-Cochin, it was held that 
under the general law of transfer when a 
transfer is made in favour of more persons 
than one, the transferees take as tenants- 
in common in equal sbaies unless a con- 
trary intention is expiessed in the deeJ of 
transfer, that under S. 17, Travancore 
Nayar Regulation (1 of 1088) the pre. 
sumption is in favour of tenancy-in-com. 
mon in the case of gift by the father or 
husband and that it must therefore be all 
the more so when the gift is made by 
father and his brother. 1953 Trav-Co 
89 (A I B V 40 C 29 P 3, 4) (DB), 
Korulla Qeiverghese v. Krishnan Nair. 

SECTION 48 

Note 3 

Add in the Foot Note indicated : 

2. 1550 Ajmer 59 (AIR V 37 C 73 P 8). Chouth 
Maly HiraZar (Agreement to sell land execu- 
ted in favour ot A — Subsequently mortgage of 
same land executed in favour of B — Later on 
sale deed executed in favour of .4 — Mortgage 
held must have its effect as against subsequent 
sale though agreement to sell was executed 
before mortgage.) 

Note 14 

Add in the Foot Notes indicated : 

1 . See aho 1954 Mad 197 (AIR V 41 C 82 P 6), 

I. T. Officer, Salem v. Indian Insurance and 
Banking Corporation. (Crown debts cannot for 
all purposes be put into the category of un- 
secured debts They occupy a special and privi- 

leged category of their own.) 

2. Sec also 1954 Mad 197 (AIR V 41 C 82 P 6), 
I. T. Officer, SaUin v. Indian Insurance and 
Baulking Corpoaation. (It i.s only a secured debt, 
that is, one in respect of a strictly specified 
security which can have priority over a Crown 
debt. The rents and profits collected by a recei- 
ver appointed by a Court in a simple mortgage 
suit in prosecution of an equitable remedy open 
to the mortgagee, do not constitute part of the 
security as such. Allhou^'b such rents and 
profits can be deemed by the mortgagee in 
priority to other simple creditors, they cannot 
be appropriated by the mortgagee in priority 
over a Crown debt such as Income-tax; 1934 
Kang .321 (A I R V 21) (DB), Ma Joo Tean v. 
Collector of Rangoon, Doubted; 1940 Mad 703 
(AtR V 27), Sambasiva Chettiae v. Secretary of 
State, Foil.) 

SECTION 50 
Note 1 

Add alter Pt. 2 as separate paras : 

[Pt. 3] The Bection contemplates pay. 
ment of rent in good faith for the same 
tenancy to a wrong person. Where a sub- 
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tenant pays rent to the tenant wlio is his 
immediate landlord in respect of the con- 
tractual sub tenancy without the know- 
ledge that he Lad become a statutory 
tenant directly under the landlord sucn 
payment cannot be relied upon by him as 
a payment to the landlord in respect of 
the statutory tenancy. 1951 Cal 394- (AIR 
V38G98 P 1S)( DB), Narendra Krishna 
Bose V. Great Eastern Hotelj Ltd. 

[Pt. 4] It has been held that this sec- 
tion is subject to the doctrine of Us pen^ 
dens contained in S. 52. If, therefore, the 
tenant makes any payment to the mort- 
gagor during the pendency of the suit for 
redemption he does so at his own risk and he 
cannot claim protection under this section, 
1954 Sau82 (Pr 4) (A I R V 41 G 35), 
Trihhovandas Bechardas v. Mangaldas 
Hargovindas. 

Note 2 

Add in the Foot Note indicated : 

8. 1955 N U G (Cal) 931 (AIR V 42). Naha 
Kumar Singhc v. Jamini Qhose, (Even though 
S. 72 of the Bengal Tenancy Act may not 
apply to the case of tenants of a darpatnidar 
whose tenancy is annulled after an ‘astam’ sale, 
the tenants may claim relief in regard to pay. 
raents bona fide made by them to the outgoing 
landlords under S. 50, T. P. Act ) 

SECTION 51 
Note 1 

Add in the Foot Noics indicated : 

I. See also 1953 Trav-Co 349 (A I II V 40 C 129 
P 7) (DB), Sirkar v, MaJiadeva Iyer, (“What 
is aOized to the soil belongs to the soil” is not 
a maxim of general jurisprudence and docs not 
represent the law of India.) 

8. See also 19.^3 Pepsu 45 (A I R 40 C 24, P 4), 
Milkhi Bam v, Jiioan Singh. 

10 1952 Mvb 117 (AIR V 39 P 5) : I L R (1952) 
Mys 3'<4, Sidde Gowda v Nadakala Sidda 
Naika 4* 1951 Ajmer 18 (A I R V 38 C 12 P 4), 
Panchu Lai v G. Daniel. 

II. (’51) 1951 Nag L Jour (Notes) 85, Bamdhar 
V. Dularihai, 

Add at the end of the Note as a separate para: 

[Pfc. 14] The question of improvements 
made by a stranger-purchaser in the 
homestead purchased by him from one of 
the coparceners cannot be decided in a 
suit brought by the coparceners for decla- 
ration of their title and for recovery of 
possession. It can be gone into when the 
stranger purchaser sues for partition of 
the homestead aud the coparceners seek 
their remedy under S 4 of the Partition 
Act (1893). 1955 NUG (Orissa) 1119 
(A I B V 42), Bhikari Behara v. Dhar- 
mananda Natia* 


Note 4 

Add in the Foot Note indicated : 

1. 1952 Mys 117 (A I R V 39 P 5) : I L R (1952) 
Mys 384, Sidde Goioda v, Nadakala Sidda 
Naika. 

Note 6 

Add in the Foot Note indicated : 

1 1953 All 449 (A I R V 40 0 208 P 14) (DB), 
Lalta Prasad v. Brahnianand, 

Add after Pt. 3 : 

[Pt. 4] A contrary view has, however, 
been taken in the undermentioned Allaha. 
bad ca&e that considerations of equity do 
not arise in the case of auction sale. 1953 
All 449 (AIR V 40 C 208, P U) (DB), 
Lalta Prasad v. Brahmanand. 

Note 7 

Add after Pi. 7 : 

[Pt. 8] The making of constructions 
over sir land was held not to be an 
improvement of trie land as sir land, the 
constructions being of no use to the pro. 
prielor of the land who would presumably 
use it for the purpose of cultivation. 1953 
.4.11 406 A IRV 40 C 188 P 16) : ILB 
(1954) 2 All 675 (DB), Pheku Ghamar 
V, Harish Chandra, 

[Ft. 9J It has been held that “improve- 
ment’* connotes an idea of permanence 
namely, some permanent benefit which 
would accrue to the reversioner or re- 
mainderman 1954 Cal 345 (Pr 5, 8) 
(AIR V 410 115) Bimal Chandra Das 
V. Manmatha Nath Das, 

Note 8 

Add in ihc Foot Notes in (icated. 

2. 19-52 Orissa 239 (A I R V 39 P IB), Manohar 
Nailc V. Brija Mohan, 

2a. 1952 Orissa 239 (A I B V 33 P 13), Manoh.w 
Naik V. Brija Mohan 'h C-’)!) 1951 Nag L Jour 
(Notes) 85, Bamdhar v. Dularihai 

3. 1952 Orissa 239 (A I R V 39 P 13), Manohar 
Naik V. Brija Mohan * (’51) 19‘’1 Nag L Jour 
(Notes) 85, Bamdhar v. Dularihai 

4. 1952 May 117 (A I R V 39 P 6) : I L R (1952) 
Mys 384, Sidde Gowda v. Nadakala Sidda 
Naika i* 1952 Orissa 239 (A I R V 39 P 18), 
Manohar Naik v. Brija Mohan (’61) 1951 
Nag L Jour (Notes) 85, Bamdhar v. Dularihai, 

8. 19i5 All 339 (S) A I R V 42 0 97 P 67) (DB), 
Bain Gharan v. Bhagwan Dei. (Sale certificate 
standiog in name of tran^eror showing that he 
had purchased property and not only mortgagee 
rights therein ->It ip a circumstance whioh 
might lead transferee to believe that he was 
absolutely entitled to property.) 1955 Hyd 
101 (Pr 10) (AIRV 42 C 25) : I L R (1964) 
Hyd 822, Jahangir Begum v. Oulam AH 
Ahmed. 

13. 1956 Hyd 101 (Pr 10) (AIR V 42 C 26) : ILR 
(1954) Hyd 822, Begums QulamAK 

Ahmed. Where the plaintiff wrote a letter to 
the defendant that he was agreeable to sell the 
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land to a third person sayiag that the agree- 
ment tras only nominal in his name and that 
the sale was to bo in favour of ihe defendant. 
Held, that the defondant rightly believed in 
good faith that he became o. titled to the 
property.) ■i* 1953 Pepsu 45 (A, I R V 40 C 24 
P 6), Hilkhi Bam v. Juuan (Vendto 

purchasing ancestral land from Jat with sarc 
tion of Collector — Expenditure incurred bona 
fide fcr its impro ement — Suit by minor for 

possession Failure to prove : ecessity for full 

S" ouot — Setting aside of sale — Vendee has 
right to compensation ) <if 195^ AH 339 l{S) AIR 
V 42 C 97 P 67.) (DB) Ram Gharan v. Bhagwan 
Dei. (Where the s^le oertificate standing in t le 
name of the transferor showed that the trans- 
feror had purchased the property and not cnly 
the mortgagee rights therein it is a circumstance 
■ which might lead the transferee to believe that 
he was absolutely entitled to the property.) 

14. 1953 All 40 V (A I B V 40 C 13i P ■ 6 : I L R 
(1954) 2 All 675 (DB), Phehu Chavimar v. 
Harish Chandra. (Licensees making construc- 
tions over sir land — Held it was impossible 
to say that they believed in good faith that they 
were absolutely entitled to the property.) 

Add Pt. No. (7a) at the end of the first para 
of the Note : and add the loLow'ing; case in 
the Foot Note as 7a : 

7a. See 1952 Orissa 239 (AIR V 39 P 13), Mano~ 
har Naik v. Brija Mohan. 


Add after Pt. 11 : 

[Pt 11a] Where a transferee purchases 
property from a limited owner without 
making any inquiry, the negligence may 
be of such a gross typo as to lead to an 
inference of want of good faith. But where 
some inquiry has been made and the 
transferee has been misled by a wrong 
view of law it cannot be held that he was 
grossly negligent. 1952 Orissa 230 (AIR 
V 39, P 13), Manokar Nailc v. Brija- 
monan. 

Note 9 


Add in the Foot Notes indic.iied : 

1. See also 1953 All 403 (AIR V 40 C 1B8 P lUl : 
I L R (1954) 3 All 67 j (OB). Pneku Chamrnar 
V, Harish Cha >dra. (Lh-ensees making cons- 
tructions ever sir land — Held it was imocssible 
to say that they believed in good faith that they 
were absolutely entitled to the property ) 

3. 1962 Nag 93 (A I B V 39 P IC) ; 1 L R (1961) 
Nag 895 (DB), Snbhan Bamji v. Madkorao 
Narayanrao 
Add alter Pt- 7 : 

[Pt. 8] According to the law in the 
State of Travancore-Cochin a tenant who 
effects improvements in the property, 
though there is no provision in that be- 
half contained in the lease deed but the 


making of such improvements is not pro- 
hibited, is entitled to claim value therefor 
and retain possession of the property until 
saoh valae is paid to him. 1954 Trav Co 
471 (Pr 3) (A IBV41C 168) : I L R 


(1054) Trav-Co 841 ( FB), Eipa Varkey 
V. State. 

Note 10 

Add in the Foot Notes indicated : 

1. 1955 Ajmer J'S (Prs 4 5) (A I R V 42 C ‘/4), 
Panchiilal v. P. William Saioayer •!< l!^52 Mys 
1 17 ( ^ I R V 39 P -5) • I L ll ( 1052) Mys 384, 
Siddo G- icda v. Naddkala Sidda Naika e 1952 
Trav-Co 195 (A I R V i9 P i4) (DB), llavian 
Pillai V. llamakrish'.ia Pillai. (He may be 
entitled t) value of improvements if he comes 
into possession .and makes improvement bona 
fide.) -f- 1951 Ajmer 13 (AIR V 3S C 12 P 4), 
Panchic Lai v. Daniel 

4. 1050 All 635 (A 1 R V 37 0 2l9 P 5). Dhilloo 
Pandey v Mt Sheoraji (iincroachment on 
plaintiffs land by construction -Suit for posses- 
sion of lind by plaiaiifl after demoliti.>n of con- 
struction — Court has no power to grant decree 
for damages instead of decree for possession of 
land.) 

6. See also 19'3 Trav Co 349 (\ I R V 40 C 129 
Prs 7. 8) (DB), PheUu Chamrnar v. Harish 
Chandra. (Proceedings in ejectment have in- 
variably recognised the right of a trespasser to 
removo the improvements ho had ma le — Such 
right denied to the trespasser — Order I'.warding 
compensation to him was held proper.) 

Add .>ftcf Pt. 3 : 

[Pt. 9] Uuder S. 9, Travancorc Laml 
Conservancy Act (4 of L09i) the (Jovern- 
meat have the power to eject a trespasser 
from the Oovernment litul and the tres- 
passer so ejected will undoubtedly have a 
right to remove the improvements ho had 
etlected, unless the right to remove the 
improvements had been lost by an un- 
equivocal order of forfeiture passed by the 
State under the section. Where no such 
order is passed the riglits of parties have 
to bo determined without reference to the 
provisions of the Act. J053 T G 349 
(A r R V 40 C 120, P G) (DB), Sirkar 
V. Mahadeva Iyer 

Note 11 

Add in the Foot Note indicated : 

1. See also 19-53 Pepsu 4-5 > A 1 H V 40 C 24 P 6), 
Milkh' Ram v Jiu;aii Siagh (Vendee pur- 
ehasin? ancestral Ian I from dab with sanction 
Of ' ollector — Expenditure incurred bona fide 
for its improvement — 8uit by minor for posses- 
sion — failure to prove notoasity for full 
amount — Setting aside of sale — Vendee baa 
right to compensation ) 

Note 18 

Add in the Foot Notes indicated : 

2. 1-151 Ajmer (A I R V 39 C 12 P 4), Panchu 
Lai V G Daniel. 

4. (’51) I L R (19'-1) Trav-Co 282 (285) (DB). P. 
Matha Panickan v. Oiiseph. (Tbe fruit-bearing 
trees have to be valued on the basis of the yield 
thereof. The normal rule for “dropping” is 
that one fourth of the total number of nuts on 
a tree has to bo deducted Tbe normal rale 
would seem to be one-fourth in respect of main- 
tenance as well.) 
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Note 19 

Add in the F ot Note indicated : 

1. 1952 '.ys 117 (A I E V 39 P 6) : I L R (1952) 
Mys 384 Sidde Coiuda v Nadakala Sidda 
N'liko,. (The amount of expenditure made has 
occasionally very little to do with the question 
of value of improvement.) 

Note 22 

Add ici the Foot Notes indicated ; 

1 Sec also (’51) 1951 Kag L Jour (Note:) 85, 
pKarndhar v. Dularibai 

6. See also (‘51) 1951 Nag L Jour (Notes) 85, 
Ramdhar v. Dularibai 

il. 1951 Pat COO (AIR V 38 C 168 P 6) (DB), 
Chhcdi Manjhi v. Mahipal Bahadur Singh. 

19. See also 1051 Pat 60J (AIR V 38 C 16s P 6) 
(DB), Chhedi Manjhi v. Mahipal Bahadur 
Singh. (’99) I L B 21 All 496 (PC) Beni Ram v. 
Kundanlal, Foil.) 

23. 1951 Pat 600 (AIR V 38 C 168 P 6) !DB) 
Chhedi Manjhi v, Mahipal Bahadur Singh. 
(Where due to doubtful character of the struc 
tures it was difficult for the landlord to take 
prompt action for the removal of the structures, 
the mere erection by the tenant of permanent 
structures upon the land in the knowledge of 
and without interference by tne lessor will not 
suffice to raise the equitable right against the 
latter.) 

SECTION 52 

In section 52, 

(i) For the words “in the Provinces, or 
established beyond the limits of the 
Provinces” the words “within the 
limits of Part A Sfcatss and Part C 
States or established beyond such 
limits” were substituted — A. L. O. 
1950. 

^ii) For the words “within the limits of 
Part A States and Part C States” 
the words “within the limits of 
India excluding the State of Jammu 
and Kashmir”, shall be 
— Substituted by the Part B States 
(Laws) Act, III of 1951 (S. 3 anl Sch.) 

[1.4.1951] 

Note 1 

Add in the Foot Notes indicated : 

1. See also 1954 Sau 82 (Pr 4) (A I R V 41 C 35), 
Tribhovandas v. Mangaldas. (The rule of lis 
pendens is based not cn the d ctrine of novice 
but on expen liency, that is, necessity for final 
adjndicatioD.) 

2. (’50) 1960 T av-Co L R 23 (29) (DB), T. 
Nafarajaier v. Narayana Nadar. 

12 1953 Mad 71 (AIR V 40 C 23 P 8) (DB), 
Arunachalam v K. N. Lingiahds Bros. (Charge 
created by compromise decree — Purcha-e during 
pendency of su't is bit by lis pendens even 
though purchase for value without notice of 
charge.) (’Sn) 55 Mys H C R 174 (178) (DB), 
Kcmpe Gowda v. Ramchandra Setty. 

Note 2 

Add after Pt. 2. 

[Pt. 2a] Principles underlying S. 52 
apply in Travancore.Cochin, though Act 


does not. 1951 Trav~Co 187 (AIR V 3S 
C 73 P 4), Narayanan v. Sankaran^ * 
1955 NUG (Trav.Co) 1043 (AIR V 42), 
Karuna Karan Pillay v. Raman Pillay. 

[Pt 2b] The principles of the section 
applied in Gondal State even though the 
T. P. Act did not apply, (46-52) 1 D 
39598 (Sau), Nurmamad Suleman 
Ktireshi v. Surya Kant Sakarchand. 

Note 4 

Mark new Pt. la at the end of the first sen- 
tence of the TiOle and add the following case 
in the foot notes before Foot Note 1 : 
la 1949 Bom 367 (AIR V ^6 C 96 P 11, 12, 14): 
ILR (194 4 Bom 480 (DB), Digambarrao Desh- 
pande v. Ranga Rao Desai. (Once a judamenfe 
is duly pronounced by a competent Court in 
regard to the subje.'t-ma'ter of the suit in which 
the doctrine of lis pendens appl es that decision 
is res judicata and binds cot only the parties 
thereto but also the tran^fere's pendente Hte 
from them.) (’51) ILR (1951) Trav-Co 32 
(38), Kesavan Madhavan v Mohammad Noohu 
Ahima Beevi. 

Note 6a 

Add in the Foot Note indicated : 

1. 1953 Mad 71 (AIR V 40 C 23 P 8) (DB), 
Aruna Chalam v. E. N. Lingiah & Bros, 
(Charge created bv compromise decree— Decree 
not satisfied — Purchase of’ property during suit 
i; hit by rule of lis pendens irrespective of the 
fact that the p irchaser is a bona fide purchaBer 
wi.hout notice.) 

Note 7 

Add in the Foot Notes indicated : 

1 1955 N U 0 (Nag) 1236 (A I R V 42), Rambai 
Harihisan v. Champalal'if 1952 Pat 9 (A I R V 
3 ‘ C 5 P 5, 7, D): 30 Pat 317, Dirpal Singh v. 
Earnam Chand Mahton. (iJolding sold after 
payment of landlord's fee and before landlord 
commenced execution of rent decree— 'Landlord 
purchasing the holding at the execution sale 
acquires no title )'i*195l Pa'. 613 (A I R V 38 0 
174 P 4, 5. 10), Narayan Prasad Sukul v Raj 
Kishore Mishra (Right to property existing in 
stranger even before institution of suit — Fact 
that title to property in pursuance of the right 
was perfeote i during pendency of suit does not 
affect the right.) ^ 1950 Orisfa 210 (A I R V 37 
C 37 P 6) : I L R (IS53) Cut 486 (D B), Sheik 
Bikala v Sheik AH * (’46-52) I D 39627 (All), 
Ehurshed Jehan Begam v. Roshan Jehan 
Begam. (When application under 8. 11, U. P. 
Enc. Est. Act, presented, sale under S 24, U.P. 
Eno. Est. Act, not confirmed — But when Judge 
considering ’^sufficient cause,” sale found con- 
firmed — Confirmation operates retrospectively 
with result that on date of presentation proper- 
ty is transferred and title vested in anotion 
purchaser — Lis pendens does not apply.) 

4. (’49) 27 Mys L Jour 61 (67, 69) (DB), Stibhidh 
Setty V. Erishnamurthy. (Suit on mortgage be- 
fore snit for maintenance was instituted against 
mortgagor — Sale held in mortgage suit during 
pendency of maintenance suit is not affected by 
charge created in the maintenance suit.) 

See also F N 5 in Note SI. 

5* See also F N 6 in Note 31. 
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Note 9 

Add in the Foot Note indicated : 

6. 1953Trav.Co. e7d(A. i H V 40 C 223 P 2), 
Lakka Devassya v Eapen Thonivian, (Where 
the suit was for reJeui]Jtioii of tho mortgage in 
favour of the 1st defendant and nob for the re- 
demption of the sub-mortgiiges granted by the 
let defendant, it did not mean that thsplaintili 
WAS redeeming the sub-mortgage directly and 
therefore the transfer of possessioa by sub- 
LDorc-gagess in favour of tho traasleree’s trans- 
feree of the mortgigs right could not be a 
transfer which could be vitnted by the pendency 
of the proceeding which was only for the re- 
demption of the mortgage.) 

Note 10 

Add in the Foot Note indicated : 

8. 1955 N U 0 (Pa) 2J1 (AIR V 4-), Anjani 
Kumar v. Mt. Sanjoga Kuer, 

Note 11 

Add in the Foot Notes indicated : 

11. 1953 Mad 71 (A 1 U V 40 0 23 P 8) (D B), 
Arunachalam v. K. N Lingiah A* Bros. (Charge 
created by comproinuo decree — Decctc not 
satislied— Purchase of property charged is hit 
by rule of Us pendens irrespective of wnethet 
the transaction is bona J ids or not.) -i* (’ 0 5^) 
i D 3i>601 (T G) (Di3) Aliammathu Mutkaliyar 
V. Chaithu Chikhendliar (Lis cootmues until 
a sale cer. ideate ie issui d to purchatcr at auc- 
tion sale in execution of tae mortgage decree ) 

12. 1955 N U C (Pat) .31 (A I it V 42), Anjani 
Kumar v. Mt Sanjoga Kacr. 

See also l’lb-^2) 1 1) dUoja iSau), Niirmamad 
Suleman Kureshi v. Suryahant Sakarchatid 
(PiinC'ple of iis pendens applies in Gondal .otace 
though r. P. Acb is not m force.) 

13. (’.jO) 53 M>8 H G it llh (179) (DB), Kevipe 
Gowda V, liamchandra Selty 

13b. lUol Orissa 3.(5 t.A 1 it V .58 C 75 P 1C) : 

1 L R (iDia) t Out 6Si (D B) Tirthabasi Ghose 
V. Bhuyani Trimyani Dasi 
Add after Pi. 13b as separate parr: 

[Pb. 13c] Even in the ca-ao of a decree 
creating only declaratory charge and not 
an executable charge the lis continues 
until the possibility of eoforcing the charge 
by a separate suit remains. 1950 Mad 390 
(A I Li V 37 G 178 P 3), ICajfjopala 

Cheitij V. Abdul Shit/ckoor. 

[Bat see 1951 All 1 11 (A I U V .33 C IG P G7) : 
I L R (1953) 1 All 231 (P B), Makesh Praia i 
V. fdt. Mxindar.] 

Note 12 

Add in the Foot Note indicated ; 

4. 1951 Nag I9i (A I It V 38 C 45 P 1^) : I L R 
(1951) Nag 24L, Madholal v. Gajrabi. (Where 
the aution sale takes i/Jaco iiftec the rejection 
of objection under O. 21 it. 53 bub before toe 
institution of sjio under O 2l, It. 63 it would 
be affected by tho doctrine of lii pendens ) 

Note 13 

Add in the Foot Notes indicated ; 

21. 1955 N U C (Pat) 231 (A i R V 42), Anjani 
Kumar v. 3ft. Sanjoga Kuer -i* 1951 Nag 194 
(A I R V 33 0 45 P 15): I L R (1951) Nag 241, 
Ifadholal 7 . Qajrabi * (’60) 55 .sljs H C R 17l 


(179)(DB),fC<jmpe Gawdav. Hainachandra Selty 
*(’46 52) 1 D 39605 (P C) (D B), AhammaUm 
Mutkaliyar v. Chaithic Chikkendhar (The bur- 
den of proving collusion is on the party alleging 
it a 

24. 1951 Mys 26 (A I R V 41 C 11 P 10): I L R 
(1953) Mys 332, Earamma v. Natkegowda, 
(Where d ring the pendency of acollusive main- 
tenanca suit by a wife against her husband a 
person bona fiie purchases prooerty of the 
husiaud.the charge subsequently created in 
favour of the wife ou such pro^ierty cinnob be 
allowed to p;evail over tbs purchaser’s tuperior 
rigbes.) 

Add afier Pt. 20 ; 

[Pt. 20a] The rule of lis pendens will 
prevail, no matter whether the suit is 
conteniious or not unless there is collusion. 
C46.52) ID 39606 (T C) (DB), Aharn- 
mathu Mutkaliyar v. Chaiihu Chikken- 
dhar. 

Add at the end cf the Note : 

[Pt. 28] A suit may be collusive in its 
very inception or a decree may be obtain- 
ed by collusion in a suit which was honestly 
begun. 1955 Trao-Co 3 (Pr 7) ( (S) AIR 
V 42 a 3) : I L R (19 ^4) Trao Co 794 
(DB), Lakshnii Ginapakiam v. TIujnes 
Nadar. (When the parlies to a suit enter 
into an agreement for iho express purpose 
of defeating the rights of a transferee pcji- 
Zife and a decree is passed in terms 
of tho agreement to doctrine of Z/s p<3?irfcns 
will not apply to tho case. 7 Trav Lift 42, 
Sankarau Padmanabhan v. Sakarai; Erav- 
iar; (’23) 13 Trav L J 473, Ghellakannu 
V. Kochan and (’23) 13 Crav L J (3 N) 
147. Dissoatol from.) 

Isfots 14 


Add in the Foot Notec indicate! ; 

2. 1952 i'at l) (.S. 1 R Y 30 C 5 P ')) : 30 Pat 317 
(DB), DirpaL Sinih v. Karanickand Ma)Uon. 
(To make li4 ptinJens act as notice to puicbaser 
suit mus'. relate speciiically lo estite and not 
to money sccurel on it.) ■}• lO'l Orissa 41 (AIR 
Y 33 0 i6 P 7) : I L R (1950) Cat 195, Girt- 
dhari v. ^Ibditl Khan. (Suit for reut couiiuen- 
coi as a money suit — No prayer for d«cIariitioa 
or ciitorceinenf. of st.\t itory chvrge created by 
S. 71, OcUsa Tenancy Act — Execution of decree 
is not of necessity and of essonje a proceeding 
xelaling tu any right in immovable property — 
Decree is on y money decree an i enlorceablo ae 
such until oecnuincy holding is attached.) 

5. 1950 Bom 278 (A I R V 37 G 80 P 17) : I L R 
(1950) Bom 114 (DB), Ganpatrao Vishwanath- 
appa V. Bhimrao Sahibrao. (Attachment of the 
joint family property iu execution of a money 
decree obtained against the father a'one — Parti- 
tion taking p ace between father and sons after 
date of attachment— S. 52 has no application to 
the partition.) 

11. 19-31 All 141 (A I R V 38 C 16 P 21, 55, 67) : 
I L R (1953) 1 All 281 (F B), Mahesh Prasad v. 
Ml. Mundar. (1943 Ouih 354 (A I R V 30) 
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(FB), Ab'hd Gliaffar Khan v. Ishtiaq All, 
Dissent; 19U9 All 687 (A. I R V 26), Indra 
Narahi v, Mohamynad Ismail, Overruled.) 

Mark new Pfc. la at tbo end of tho first 
sentence in the Mote and add the follow 
ing case in the Foot Notes belore Foot 
Note 1. 

la. (’50) 55 Mys H C R 174 (1051 (OB), Kenipe 
Gowda V Ramchandra Setty. (It is not enough 
H the property is speLMtied without the right to 
it being directly in iisue.) 

Add alter Pt. 1 1 : 

iPt. llaa] The charge, however, to at- 
tract the provisions of this section must 
be a charge within the meaning of S 100 
of the Act 1951 Orissa 41 { A I R V 38 
C IGP 9) : I L n (1950) Cat 195 (DB), 
Giridhari v. Ahdid Knan. (Charge de- 
dared by S. 1 4, Orissa Tenancy Act, is 
not such charge.) 

[See also 1952 I’at 9 ( \ I R V 39 C o P 6) : 30 
I'at 317 (DB), Dirpal Singh v. Karainchand 
Mahton, iCbarge cierred lo in S 65, Bibar 
l enancy .Act, is n d, auch u charge as is defined 
by a. 100, T. P. Act.) ] 

Add alter Pt. 11a : 

[Pt 11b] Under the Fasemeuts Act, an 
easement is a right or interest in immov- 
able property 1955 Andhra 190 (Prs 3, 
4)( (S) A I R r 42 0 73', Addanki 
Ramana-in^na v Rciinavcira 2 '>u Anthamma 
(Respondcut obtained a decree against 
appellant s vendor for injunction restrain- 
ing him from interfering with his right to 
drain off Witer through his lands and 
appellant purchase 1 property after passing 
of the decree — Held, that the terms of 
S. 6‘2 applied.) 

Add after Pt. 13 I 

[Pt. 13a] Where a security bond for due 
performance of decree is e.KCciited not by 
any surety, but by the judgment-debtor 
himself and is accepted by the Court at 
a time when the decree is being enforced 
against his pirsou, it is perlccily con pe- 
tent for the execution Court to enforce the 
liability that is cieated under the bond 
as accepted by Court. Persona who have 
taken the subsequent bypothecation bond 
from the judgment-debtor are not entitled 
in law to any notice of the proceedings in 
execution based on the order on the secu- 
rity bond and the rights 'icquired by these 
persons are clearly affected by the rule of 
lis pendens. 1963 Trav.Co 364 (AIR 
V40G 140 P 6) (DB), Stihraviania 
Nadar V Esakkimadan Nadar. 

Add alter Pt. 17 : 

[Pt 17a] The Calcutta High Court held 
that a suit for rent was only a money suit 


and therefore though the decree created a 
first charge it did not render the suit one 
in which a right to immoveable property 
was directly and specifically in question 
1951 Cal 221 (A IRV 38 C 42 P 15 
16) : I L R (1951) 1 Gal 283 (DB), 
Nrisingha Bose v. Eil Ratan. 

Note 15 

Add in the Foot Note indicated : 

3. 1952 Mad 59 (A I R V 39 C 29 P 2), Kunhi 
Koya Thangal v. D. Ahmad Kutty. (Standing 
timber is not immovable property as defined in 
b. 3 — Scope of S. 52 cannot be enlarged by 
introducing into it in an indirect manner the 
definition of immoveabie property in General 
Clauses Act.) 

Note 16 

Add in the Foot Note indicated : 

1. (’51) 1951 Nag li Jour (Notes) 157, Shamrao 
V iVa.'/m-K’de-sa) I D 39611 (Pat) (DB),Bishtt« 
Ahir V. Natkuni Singh. 

[See also l953 Trav-Co 573 (A I R V 40 C 223 
P 2), Lakka Devassya v. Eapen Thoviman. 
(Where the suit is for redemption of the mort- 
gage in favour of delendant No. 1 and not for 
the redemption of the sub-mortgages granted 
by defendant No. 1 it dees not mean that the 
piaintifi was redeeming the sub-mortgages 
directly and therefore transfer of possession by 
sub-mortgagee cannot be vitiated.) ] 

Note 18 

Add in the Foot Notes indicated : 

1 . 1954 bau 82 |Pr 4) (A 1 R V 41 C 35), Tribho^ 
vandas Bechardas v. Mangaldas Sargovindas. 

3. (5.) 1950 Tiav-(o L R 636 (640) (DB), 
Thainmanthony Madachi v. Parvathi Lakshtni. 
‘Fact that property was attached under money- 
d6cr€8 before iostitutioD of Ihe mortgdge enit 
does not tave the sale under the money-decree 
held during the pendency of the mortgage suit 
Iroui the operaiion of the rule ) 

4. 1954 Trav Co 38 (A I R V 41 0 13 P 6) (DB), 
Sankaran Namhudiri v. Barayanan JVam&u- 
diri, iSuit on mortgage pending — Bubsequent 
mortgage—Propertus sold in execution of decree 
obtained in suit — Property gees to auction- 
purchaser free of charge created daring pen- 
dency of suit.) -i* (46-52) I D 17073 (Pat) (DB). 
Khartar Sail v. Deoniii Prasad. (Transferee, if 
be apprehends that mortgagor will not protect 
bis interest, must tabe steps in accordarce with 
law to get himself sub.^tltnted or added as 
party. If be keeps ’iloof and allows mortgagor 
to represent his interests he will be bound by 
order passes— .Mortgagee decree-holder is not 
bound to implead him as party.) 

6. 1954 Tfttv-Co 38 (A I R V U C 13 P 6) (DB), 
Sankaran Nanibudiri v. Narayanan Namhu-' 
dxri. (buit on mortgage pending — Snbseqnent 
Diortgage— Properties sold in execution of decree 
obtained in suit — Property goes to auction pur- 
chaser free of charge created during pendency 
of suit.) 

64 (A I R V 39 0 14 P 11) : ILB 
(1962) Cut 277 (DB)» Mahimaddin Shaik Ve 
Panu Sakanu 

14. (*62) 1952 I D A 697 (Pat) (DB). Uurlidhar 
Marwart v. Bibi Aeizunnissa. (Preliminary 
mortgage award passed against minor son and 
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daushter of deceased member of Co-operative 
Society is not one without jnrisdiction because 
no guardian was appointed • Even if mvaliu and 
not binding on the minors alter it has become 
merged in final award where they duly 

represented, minor? cannot question validity o£ 
preliminary aw<rd. Transferees of thei^r inte- 
rest during the interval between the two 
awards, being representatives, also cannot do 

so.) 

Add after Pt. 7 as separate para : 

[Pt. 7a] Whore the property is sold 
under a mortgage-decree the decree-holder 
who has not disclosed, in the salo procla- 
mation, the existence of another incum- 
brance on the property in his favour, will 
be estopped from contending that the 
X 3 archa>je having been mado during the 
■pendency of the suit on that other mort- 
gace is affected by Us peu'lens. 1953 Pat 
'38(AI nV 40 0 IS P Id) : 31 >'at 722 
(DB)t iiajkishore Lai v. Sultan Jehan. 

Note 19 

Add in the Foot N te indicated : . 

1. 1955 N U C (rat) 15;<7 (A 1 R V 4?), Dulhin 

Oirja K'icvictvi V- KcdtiTimth Sch. 

Note 20 

Add in the Foot b'otes indicated : . 

1. 1955 N U 0 (Pit) 2 1 (A I R V 42), 

Kumar V Mt. Sanjoga A’uer * li'5 
(A 1 K V 8 ' 16 rs 1. 55) : I L R ( 9oo) 1 
All 2M4 (FB) Mahesh Prasad v. Mt. Alundar. 
(1941 Oudh 854 f A1RV80) Abdul Uhaffar 
V, IshtiaaAh, Diss^ented from; All 0«7 

{AIR V 26). Indra Narain v ilio«a7nma<i 
Ismail, OVERRULED.) (’50 l95i Nag L J 
(Note.) JG6, S. P. TUoari v . J amunabat. 

6. Id.M A 1 141 (A 1 U V 38 C 18 l-r 67) : I L R 
(1956) 1 ft.)) 284 (PB). Mahesh Pra-md v. Mt. 
Mundar. (Suit for maintenance -Decree spc^‘' 
ficilly creating charge on epeoiBo itJiinovable 
propi ity is not merely a declaratory decree but 
is executable — Transleree of property whether 
with notice or otherwise is 
until it ie fully satisfied — 1943 Oudh w54 ( 'IR 
V 30) (FB), Abdul Ghaffar v Ishtir.q Ah Dis 
sented from; 1939 All G87 
Naraiij v. Mohammad Ismail, 

* 1951 Orissa 30 (A I R V 38 0 75 1 iC) . 

1 £i R (1949) I Gut 336 (DB), Txrthahasi Ohose 
V. Bhuyani Trinayani Dasi. 

Substitute the iollowing new Point for Pt. 8 in 
the note : . 

[Pt. 8] The doctrine of hs pendens 

affects a transfer pending a suit for main- 
tenance. in which a charge on properties 
has been asked for and granted ny the 
decree, irrespective of the fact whether 
the Bait was one by a Hindu wife against 
her husband or by a Hindu widow against 
her husband’s coparcener . An alienation 
made by the husband pending such a suit 
by his wife is affected by hs pendens. 

V61) 1951-1 Mad L J ld3 (145), Sub. 


bayya v. Eama LalcshmL (Decisions in 
1927 Mad 502 (AIR V 14). Ratbamma v. 

Seshachalam Sarnia, Dissenteifrom; l9-.f 
Mad 403 (A I R V 14). Official Recew^* 
of Guddapah v. Subbarama ami iJoy bom 
403 (A I R V 26), Gangubai 'PaiKlarang 
V Pa^ubai Narayan. held obiter; iJdO 
Mad 824 (A I R V 17). Beetharamanu]^ 
charyaUi v, Venkata Sabbamma; 19do 
Mad 86" (A I R V 22). Ramaswami PiUai 

V. Trichinopily Co-operative Credit Bank, 

Ltd. and 1936 Mad 8i ^ ^ Y 

Laksmidevamma v. Subba Rao, heu on.) 

Note 27 

Add m the Fo->t Notes indicsteJ^: ^ 

2. 1950 Assa n li9 (A I R V u< C47 P • ) • 

I L R (1950) 2 Assam 2-25, Dhupir.dra Naiaya^i 

V. Mt. Tarupriya Debya 4- (’-’O) 

L R 23 (.-,0) tDB), T. Natarajaior v. Naiayana 

8^l4MTr».-0o 57S (A I R V 40 C 228 P 2). 
Lakka Devassya v. /lomman. 

fer ol possessioa pandeutc lite will bo a tianaiei 

of property within S. 63.) 

Add after Pt 7 : 

tPt. 7ai Surrender to a person having 
no title cannot operate as a surrender. 

It Will, however, operate as an assignment 
and if it does operate as an assignment, it 
would not be vitiated by Us pendens un- 
less the transfer is given by a defendant m 
the suit, the proceedings in which 
as Us pendens 1953 Trav-Col2 {AIE 
V 40 C 2 Pr 5), Philipose E. J. v. Karu~ 

nakara Nair. 

Note 28 

Add in the Foot Note indicated t . 

1 1949 EaFt Punj 03 (A I R V 
lO) ; I L RU949) Eaet Punj 3''5 (FB), Waztr 
Ali Khan v. Zahir Ahmad Kh/xn. (Tranafer 
before suit to p-raon hiiviog equal or superior 
riclit of pre-emption - Transtoroe can resist 
suit b> another pre-empt on on ot 

bis own pre-emptive right irrespective of whe- 

hia superior pre-emptive nght or not ^ 
of trsu-fev. so long as it can be shown that 
trausleree acquired full title of vendee, is im- 
material.) 

Note 29 

Add in the Foot Note indicated : 

1 1951 Pab 61 (A. I R V 0 174 Pta 4, o, 10) 
(DB), Narayan Prasad Suknl v. Rajkishore 
WsAra 4 * (*52) 1932 Nag L -I (Notes) 69, 

XJdhavjec v. lirijlal. 

Note 30 

Add m the Foot Note indicated : 

1 1951 M >d 687 (A I R V 3^ 0 217 Pr 10) (DB), 
0//tciai Receiver, East Tanjore v. .Sai£ Jessa- 

singh» 

Note 31 

Add in the Foot Notes indicated : , „ , . 

1 1955 N U C (Pat) 1597 (A I R V 42). 

Girja Ktimari v. Kedarnath Sak -if 19ou N J C 
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(Trav.-Co.) 1C43 (A I R V 42), Karuna Karan 
Pillay V, Raman Pillay ^ 1952 Orissa 64 (A I R 
V 39 0 14 P 11) : I L R (1952) Cut 277 (D E), 
Maliivniddin v. Panti Sahani. ' 

2. 1955 N U C (Pat) 1597 (A I R V 42). Dulhin 
Oirja Kumari v. Kcdarnath Sah 1955 N U G 
(Trav.-Co ) lt'43 (A I R V 42), Kanina Karan 
Pillay V. Raman Pillay 1954 Trav-Co 299 
(A I K V 41 C 106 P (D B), Avidaya inma 
PalavcsoiK v, Pcramartha Lingom Nadar 
(\'here. during the ptndency of a suit for 
postession of property, a suit for inorcy is filed 
against one of the plaintiffs in the former suit 
and in execution of the deeiee oLtained therein 
the property in dispute in the former suit is 
purchased by the decree. holder and possession 
tbercot IS obtained, the transfer of possession 
13 clearly affected by the rule of Us pendens and 

cannot affect the rights of the plaintiff in the 

former suit who was not a party to the money 
suit to recover Tosse^sion cf the property as 

suit.) *i. 1952 Orissa 
I li V 39 C 14 P 11) : I L R (1952) Cut 

Shaik v Panu Sahani 
•if 1952 Trav.Coch 11I2 (A I R V 39 C 45 P 41 • 

V. Ouseph A/ichnel -J- 1951 Cal 481 (A I R V 38 
C 136 P 3) : 1 L R (1949) 1 Cal 378 (D B), 
Goderahan lianerjee v. Snkliomoy Bhowani 
Prasad ^ 1951 Nag 194 (AIR V 38 0 45 P 19) • 

I ol) ls51 Nag L Jour (Notts) 166. 5 P Tivari 
V. Jnmuna Bai f- 1950 Orissa 210 (A 1 R V 37 
G 37 p 4) : I L R (1950) Cut 486 (D B). Sheik 
Dikaia V. ^heik AH 

Trav Coch L R C36 (G4C) (D B). 
Thommanthony -Varfac/a v. Parvathi Lakshmi. 
(Attachment of property under money decree 
before institution of mortga e suit— Sale during 
pendency of suit on mortgage is affected by lis 
Vcndens m^pxxQ of attachment effected before 
iDstiUuion oi inortgflge suit.) 

C 80 P 4), Girlam 
Rasool Sahib v Hamida Bibi -P 1950 Orissa 

n c « P 5) : i L n (1950) S 

48b (D B). Sheik Hikala v. Sheik Ali. 

See also F N 4 in Note 7. 

6. See also F N 5 in Note 7. 

Add after Pt. 7 : 

[Pfc. 8J Where Ihe properties are brought 

to sale in pursuance of the same decree 
and there is no independent proceeding 
initiated, during the pendency of which 
the sale in favour of one of the parties 
took place, the principle of lis pendens has 
no application 1953 Mad 692 \ A IB V 

/n -P : I i ^ (1953) Mad 1009 
ill B), B. Chakravartki Iyengar v, 
(jangadhara Mudaliar. 

Note 32 

Add in the Foot Notes indicated : 

1. 1955 N U 0 (Trav.i o) 1043 (A I R V 42) 
Karuna Karan Pillay v. Eavian Pillay * 1962 
Trav.Coch 230 (AIR V 39 P 18) (D B). Kesavan 
■^^^P’^^’^'f^arav. Raman Kesava. (Sale effected 
Trsvancore Revenue Recovery Act (1 of 
106e).) 1062 Trav.Coch 96 (A I R V 39 C 40 

P 5) : I L R 0951) arav-Co. 654 (D B), Raman 


Nair ■V. Lakshmi Amnia <i> l9o2 Tran-Coch 6l 
(A I R V 39 C 22 P 7) : li 50 T 0 L R 338 
Krishnan Karthavu v. Kumatasu-ami Nambul 
diripad (Sale held under Travancore Revenue 
Recovery Act (I of 1068).) -j. 1 54 Tra-Co 122 
(A I R V 41 C J-? P 5, e) (D B), Neelakantaru 
Narayan v. Govinda Pi«7ai. (Compulsory sale 
for arrears of Jenn.ikarcm under Travancore 
Jenmi and Kudiyan Act (5 of 1071).) 

2. 1952 All 298 (A I R V 39 C 90 (19) P 5), Ram 
Narain v. Salig Ram. (Revenue sals under 

S. Ib2, U. P. Land Revenue Act (I90l) Sale 

dm ing pendency of mortgage suit — Doctrine of 
lis pendens affects the sale _ Purchaser’s claim 
cannot prevail over the claim for possession by 
purchaser in mortgage suit ) •& 1950 Ori8«^a 36 

(A I R V 37 C 5 P 10) : I L R (1949) 1 Cut 669 
(D B), Udayanarayan v. Radhashyam, (Rent 
decree under S. 199, Orissa Tenancy Act — 
Mortgage suit on the holding pending — Execu- 
tion sale under rent decree before passing of final 
decree in mortgage suit _ Decree- holder pur- 
chaser gets only right of redemption which is 
barred on confirmation of sale under final 
decree.) 

3. 1952 Nag 341 (A I R V 39 P 23): I L R (1952) 

Nag 211 (F E), Maulbax v. iSardarmaZ. (Pur- 
chaser in sale held under 8. 157, C. P. Land 
Revenue Act, during pendency of n.ortgage suit 
in respect of that property is bound by the 
decree in view of S. 52 of T. P. Act.) * 1962 
Orissa 64 (A I R V 39 C 14 P 12, 23) : I L R 
(1952) Cut 277 (D B), Makimuddin Shaik v. 
Pdtiu Sdhd^ii (Heiit s&!6 of holding 

subject to Orissa Tenancy Act pending execution 
of mortgage decree against holding-purchaser 
at rent sale is not affected by lis pendens by 

reason cf provisions embodied in S. 220 of the 

Tenancy Act.) 

Add after Pt. 2 : 

[Pfc. 2a] It hafc been held that property 
which is sold for the realisation of the 
arrears of income-tax after the preliminary 
mortgage decree and during the pendency 
of the mortgage suit is hit by the doctrine 
of lis pendens and is therefore, subject to 
the rights of the mortgagee who obtains a 
decree on the basis of his mortgage. 1955 
N U C (All)1698 (A I B V 42). Deo 
Sharma v. Chartered Bank of India. 

Note 35 

Add in the Foot Notes indicated i 

1. 1955 N c G (Bom) 912 (A I R V 42) (DB). 
Himatsing Dhansing v Sonu Devising •$< 1954 
Hyd 185 (Prs 17, 26) (A I R V 41 C 61) : I L R 
(1954) Hyd 250 (DB), Chinna Reddy v. 
Keshanna* (Per Ansari, J.) pji 1951 Cal 481 
(A I R V 38 G 136 P 3) ; I L R (1949) I Cal 978 
(^®)> Ooberdhan Banerjee v« Sukhomoy Bho* 
wani Prasad (Only the title acquired by such a 
transfer would be inferior to the title acquired 
under the decree or order which is eventnally 
passed in the suit.) * (’60) 55 Mys H C R 174 

(1^0) (D B), Kempe Gouda v. Ramachandra 
Setty. 

2. 1964 Hyd 185 (Prs 17, 26y (A I R V 41 0 61): 

I L R (1954) Hyd 260 (D B), Chinna Reddy v, 
Keshinna. (Per Ansari J.)j-cl953 Nag 236 (AIR 



T, P. ACT — SUPPLEMENT 


CS. 62, N. 36.38J 41 




V 40 0 94 P 4) : I L R (1952) Nag 150, Nara- 
ymrao Amrilrao v. Chunnilal Sit(tra7Jt, 

3. 1954 Byd 185 (I rs 17, 20) (A I R V 4 C 61) : 

I L R (1954) Hyd 2.i0 (D B), Chinna Eeddy v. 
i?es7ia»wa,'(PerAnsari J.) 

12. 1965 NTJC (Trav-Co) 1655 (AIR V 42), 
Lek&hmi Amnia Karthiyayani Amma v. J andki 
Pillai. (Suit against lessee for recovery of pos- 
session Partition of property leased among 

lessors — Recovery of possession by one sharer 

from lessee Such recovery is not affected by 

‘lis pendens.’) 4* (’5») l9ol Nag L Jour (Notes) 
39, Syed Shakkur Sussain v. Ml. Huicast. 
(Suit by A against H decreed while it was held 
that H was fentitled to two annas share in a 

mouza Transfer of ihat share by H during 

pendency of appeal to his wife was held valid 
as it did not affect any party to suit H 
having been ultin:ately found entitled to the 
property in the appeal also.) 

Add after Pt. 14. 

[Pt. 14a] A brought a suit to enforce 
the contract for sale in his favour, dated 
the 7th December 1943. The suit was 
brought on the 15th of August 11)41, and 
when the suit was pending B brought his 
suit for redemption on the basis of purchase 
from the original mortgagor on the 30th 
of January 1945. A filed written state, 
ment on the 12th of May 1945. Clearly, 
therefore, A knew what B was claiming. 
In spite of that he did not choose to make 
B a party to his suit. He chose, however, 
to proceed against the vendor and obtain- 
ed an ‘ex pane’ decree, by which a sale- 
deed was executed in favour of A on the 
19th of September 1946. 

It was held that in such circumstances 
A could not now siy that he was entitled 
to defeat the claim of the subsequent pur. 
chaser B on the doctrine of ‘lis pendens ’ 
1955 N U G (Pot) 1596 (A I R V 42), 
Jaleshtoar Singh v Gorahh Singh. 

Note 36 

Add in the Foot Note indicated : 

1. 1953 Trav-Coch 12 (AIR V 40 0 2 P 5), Phili- 
pose E J. V. Kariinakara Nair, (A surrender 
of property when made to a person having n 
title may operate as an assignment and if it 
does so it would not be vitiated by lis pendens 
unless the transfer ia given by ibe defendant in 
the suit.) 1949 Mad 680 (A I R V C 399 
p l4); ILR (1949) Mad 904 (DB), P. Ammanna 
V. B. liamakrishna liao (Necessary party not 
joined before passing of decree — Tran'fer by him 
doling execution proceeding to which be was 
made party not affiCleJ by the section.) 

Note 37 

Add in the Foot Notes indicated : 

1. [See also 1954 Trav-t o 38 (A I R V 41 C 13 
P 6)(DB). Satikaran Natnbtuiiri v. Narayanan 
Nambudiri. (Suit on mortgage pending _ Sub- 
sequent mortage of same property — Property 
sold in execution of decree oktained in suit — 
Property goes to auotion- purchaser free of 


charge created during pendency of suit — Seme 
items of such property coming back to mort- 
gagor by compromise — Liability again fas-tens 
to such property.)] 

8. (’60) 1950 Trav-Co Ii R 23 (2c) (D B), T. 
Natarajaie?' v. Narayana Nadar ■i* (’50) 55 
Mja 11 O K 174 (L>-4) (D B), Ktm-pe Gowda v. 
Bamachandra Setty (The words “other party” 
are to be understood not as applying to a party 
other than or apart from or besides the trans- 
feror but a party between whom and the trans- 
feror there is a contest which would be affected 
by the alienation— It is not any party to a suit 
under any decree passed in his favour who can 
invoke it.) 

Add after Pt. 1 : 

[Pt. laj “Other party” nieaua a party 
between whom and the transferor there is 
a contest which would be affected by the 
alienation and not any party iu the suit 
the decree in which is in his favour. ('50) 
55 Mys HG B 174 (184) (D B), Kempe 
Goioda V. Ramachnndra Seity. 

Add after Pt. 3 as separate para : 

[Pt. 3a] The auction-purchaser in a 
mortgage suit is a representative of the 
decree-holder and for the purposes of the 
doctrine of lis pendens is arrayed on the 
same side as the deciee-holder and the 
purchase by him is not affected by another 
decree obtained by the decree-holder in a 
suit which was pending at the time of the 
purchase. 1953 Pat 58 (AIR V 40 
G 18 P 3, 14): BlPai 722 (D B), Ra.i- 
hishore Ball v. Saltan Jahan. (Decree- 
holiier not disclosing existence of another 
incumbrance on the property in his favour 
iu sale proclamation — I eis estopxied from 
contending that iDurchase is affected Dy lis 
pendeu' on account of the pending suit on 
the undisclosed encumbi ance.) 

Note 38 

Add in the Foot Notes it dicaled : 

1. 1^55 Trev Co 3 (P 7j ( (^) A I R V 42 C 3) : 
ILR (1954) Trav-C ) 794 (DB) Lakshvii Gnana- 
pakiam v. Thynes Nadar •i’ 1954 ftPad 592 (AIR 
V ■! O 218 P 5) : I L U (195- ) 5' ad 619 (DB), 
3/aii v. Eswaramterthi Gounder ^ 1952 
Trav Coch -Oi* (A I R V 39 x* 1 (DB), Venkites- 
%vara Pai v. Kunjn Vava 

2. 1951 Mad 692 (A I R V 41 C 218 P 5) l I L R 
(1955) Mad 5^9 (DB), ilanjamvial v. Esivara- 
viurthi Gounder. 

3. 955 N U C (Pat) 2:.l (A I R V 42), Anjani 
Kumar v. ill Sanjega Kiier. 

4 . 1954 Mad (A 1 R V 41 C 218 P 5) : I L R 
(195r,) Mad 519 (DB), Manjammal v Eiwara. 
viurthi Gounder (The alienee, if he is not 
impleaded ae a party and does not object to any 
comproUiise behind bis back Letween his alienor 
and the other party to the suit, would be 
bound by the compromise reached between 
the-”, unless thereafter he would be able to 
establish in a separate suit that the compromise 

I was collusive and fraudulent.) 
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5. (oO) r.j 5ry3 11 C E »174 (194) (D B), Kampe 
(‘‘oivda V. JiaiiiacJiandra, Setly. 

Note 39 

Add in the Feet Notes ir:dicated : 

1. (’50) 1050 Nju» Jj Jour (Notes) 28, Cover- 
dhandas v. Deorao. 

2, ( 0) «r> Cal L Jour G1 (-'S), ?Jonoranjan Bhat- 
facharjee v. ^aiya Chara-.i Late (Tenant eub- 
letting pending suit for bis ejection — Subletting 
cannot previiil a.uinit decree for tossession 
which the iandlord ruaj subsequently obtain.) 

Add alter pt (*) at the end of the paragraph. 

[Pt. 4a) Hence, in spite of the provisions 
of B. 65 A, the mortgagor cannot lease 
out llio mortgaged property during the 
pendency of the suit for redemption to the 
prejud.co of Ibe mortgagee’s or auction- 
purchaser’s right. The mertgagor cannot 
for the same reason accept any advance 
rent. Jf, the tenant makes any payment 
to the mortgagor during the pendency of 
the suit he does so at h s own risk. He can- 
not claim protection under 5. ;0. 1^54 
San S3 (Vr 4-) (A I R V 41 G 35), 
Trihliovandas Brehardas v. Jj an^^aldas 
Hargovin Das. 

Note 40 

Add in the Foot Notes indicated : 

J.^ (’521 1952 Nag L Jour (Noaes) GO, Sayaraiii v. 
SclhChvnnilal, (It is open to truesferee ^endeato 
jite to gtt bimaelf i dded as party m.der 0. 22, 
E. 10, Civil P. C., \ ut there is no obligati;n on 
decree- holder to bria" him on record.) 

also 1953 Trav C 3fj4 (A I E V 40 C 140 
P 6) (D Siihramania Nadar v, Bsahhi- 
waden Nadar. (Where ft security bond for 
due pcrtcrmance of a decree is given to the 
jadgu.<:nt.debttr bircFclf and accepted by the 
Court nt a time v;hen the decree was being 
enforced agHinst his person it directly conies 
under S. 47, Civil P. C. — Persons who have 
taken the subsequent hypothecation bond from 
the juijgmei.b debtor are not entitled in law 
to any notice of the proccedincs in exteuti n.)] 
2. 1953 Nag 236 (A I E V 40 C 9f F 4) : I L E 
U9 o 2) Niig 150. Narayanrao Ainritrao v Chun- 
nilal Sitarani. (Hence the remedy of the plain- 
tifl who has, in execution of his dec'ce against 
tho defen ant, purchased tho property is to 
proceed against the purchaser under S. 47, 
Civil P. C., and not by a separate suit.) 

4. [See however 1952 Orissa C4 (A I E V 39 
0 14P1‘2, 23) : ILK (1952) Cut 277 iDB), 
MaUimuddin Shaik v. Pann Sahaui. (Ten- 
ancy hoi nng subject to Orissa Tenancy Act 
sold at rent sale — Purchaser is rob within the 
meaning of S 47, Civil P. 0 the represen- 
tative of tenant whose holding it was but 
take? it free of all encambranccs by reason of 
S. 220 of Act — tonscqi.ently lis pendens does 
not apply to sale.)] 

5. 1962 Assam 111 (A I E V 39 P 11. 12. 1G22); 
ILR (1952) 4 As^am 247, Htirmat AH v. 
Mablib All. (A transferee pendente litc is a re- 
pre-sentativG of the transferor, the party to the 
suit and is also a person bound by tho decree 
within the meaning of O 21, E, So, Civil P. C., 


read with S. 62, T. P. Act, even tb.:Lgh he is 

not made a party to the suit or appeal So also 

an order for delivery of the property can be 
passed in favour of the successful party notwith- 
standing the fact that the transferee is not 
impleaded in the proctedings Ui restitution. In 
case of resistance, action can ke taken under 
0. 21, R. 93, Civil p. 0. The transferees could 
raise such objections only as were open to their 
transferor under O. 21, R. 102, Civil P. 0. Case 

law discussed.) 

Note 41 

Add in the Foot Note indicated : 

4. i9*0 Ajmer 29 (AIR V 37 C 38 P 37), Kisluin 
Lai V. Moot Chand. (Applicant not prepared to 
furnish security for any Ijss arising to other 

party from grant of injunction Injunction 

cannot be granted.) 

SECTION 53 
Note 3 

Add in the Foot Note indicated ; 

2. See also i953 Tra Co 321 (AIR V 40 0 119 
P 6) : I L R (1963) Trav-Co 326 (DB), Abubaker 
V. Kanju Muhanimat. {Held that the relevant 
clause of the Kuri Vaimpu meant that the kuti 
assets shall in the first instance be applied to 
discharge the liabilities of the kuri transaction. 
It did not create any property interests over 
the said assets in favour of the non-prized 
subscribers or even create a charge or a trust 
in their favour. No doubt if the kuri assets 
were alienated in such a way as to defeat or 
delay the non-prized or unpaid prized snbsori- 
bors such alienations would be voidable at the 
iDstancG of such sub-cribeis. The law does not 
go beyond that.) 

Note 4 

Add in the Foot Note indicated : 

2. 1955 Pat 270 (Pr 29, 30) ((S) AIR V 42 0 66): 

I L R 34 Pat 133 (DB), Dibi Kubra Begam v. 
Jainandan Prasad. (Not only in Muham- 
Q.adun Law but in laws of all civilised commu- 
nities it is cardinal principle that it is one’s 
first duty to arrange for the payment of one’s 
debts before gifts are made or wakfs are 
created.) 

Note 5 

Add in the Foot Notes indicated t 

2. 195.5 Pat 270 (Pr 19) ({S) A I R V 42 C 66) : 

I L R 34 Pat 133 (DB). Bibi Kttlra Begum v, 
Jainandan Prasati 4* 1953 Cal 251 (A I R V 40 
C y2 P 11) (DB), Purna Chandra v Sarojendra 
Kumar (To attract the provision? of S. 53 it 
must proceed on the footing that title has 
passed and not that the document itself or the 
transoction was a sham one.) 4> 1952 All 63 
(A I B V 39 0 25 P 4, 5; (DB), Bam Boo Singh 

V Ajodhya Pd. Singh 1951 Mys 103 (AIR 

V 38 C 36 P 3) : I L R (1951) Mys 407 (DB), 
Bommarayigotvda v. Kalegowda» 

3. 19.>4 Manipur 1 (Pr 5, 6) (AIR V 41 C 1), 
Afanihar Bi6i v. Bahha Singh •!« 1951 All 443 
(A I R V 38 0 93 P 17) {DB), Baj Koer v. 
Bajendra Bahadur Singh. (Donor not divesting 
himself of title in property gifted — S> 68 baa 
no application.) 

6. 1954 Manipur 1 (Pr 6) (AIR V 41 C 1), Afani- 
har Bibi v. Bakha Singh 1963 vfys 22 (AIR 

V 40 C JO P 6) ; I L R (1953) Mys 163, Jre». 
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chegawda v. P. Chaniija -P 1958 ^lad 545 (AIR 
V 40 C 209 P 12), Tirtipathi Mudali v. Laksk- 

manct .v 

8, 1982 Vind.Pra 69 (A I U Y 39 P 21), Laxun 

Bai V. Lai Chand. wx rr-o 

11a. 1950 Bom 278 (A I R V 37 G ' 0 P 14):ILR 
(1950) Bom 114 (dB), Ganiiatrao Visaxvana- 
t7i3P2*® V. Bhiinrao Sahibrao. (Where the inten- 
tion to separate is clear, whatever the motive 
With which the separation was clrected, the 
division of the status must be given full effect, 
and as long as that is so, what will pass in the 
execution sale to which the sons were not made 
parties when the salee took place alter the 
partition is the interest of the father alone.) 
lib. 1950 Bom 247 (A I R V 37 C C8 P 14) (DB). 
Jivravi V. Kantilal. (Partition of jnnt property 
after the execution of a mor Linage binding on all 
tbo menibers of the joint Hindu faonly 
provision for the payment of the ;;.ortgage-debt 
—Partition is traudulent.) 

19. 1955 Pat 270 (Pr 21, 23, 24, 35) ((S) AIR 
V 42 C GO) t 1 L B 34 Pat 133 (DB;, Bibi Kubra 
Begtim v Jainnndan Prasad. 

21. (’52) IDA I'iOG (Pat) (DDJ, 

Singh v. Ilovicshtixiri Baluiassiiu (There being 
no fraud upon the findings, ininciplc of S. 53 
could not be invoked.) 

Note 6 

Add in the Foot Notes indicated : . 

1. 1951 All 443 (AlK V 38 C 93 P 3?) (DB), Jlaj 
Koer y I'aje-ndra Bahadur Singh* 

9. 1263 Pat 270 (Pr 2>) i(S) A I H V 42 C 6^ • 

1 Jj R 84 Pat 133 (Dli). Dili ICnra Bcgair. v 
Jainandan Prasad ■i' 1964 Nag 12<) (aJR \ 41 
C 51 P 24. 20:1 L R (19£3) Nag 9iv7, iia.nbvas 
Silaram v. Canijalrao PandharinatU (Trans- 
fer by sale in favour of fathtr-in law — Property 
worth much u.oic than price etnted — Consi- 
deration being payment of mortgage-debt which 
bad not becoc.-e duo — No legal n»cf.«£ity for 
alienation -Subsequent payii.cnts towar-us n;ort- 
cago made by transferors who eontinueil in 
possession— Story of lease not believed — Held, 
tiat prima }(icic case of iiilentiou to delcnt hou 
defraud eiedilors was made cut — Transfer held 
not in cool fniih or for consideration.) 

[See also l^to N 11 C (All) C (A 1 R Y 42). 
Oanga Prasad y TjqIq. Solianlal- (Tlie mere 
fact that the transfer of equity of redemption 
was eaected a day Lefovo the moitgagce filed 
his suit for recovery of the mortgage money 
would not make the transaction fraudulent )J 
15. 1955 Pai 27U (Pr 25) ((S) A I R V 42 C ' 6) : 

I li It 34 Pat 13d (DBi, Bibi Knbra Begum v. 
Jainandan Prasad 3 951 All 443 (A I It V i>8 
(3 t3 P 38) (DB). A'oer V Jlajendra Baha- 
dur Singh. \Obiter — Transfer of his other jro- 
terty by the mortgagor when the mortgaged 
property is not sufficient to satisfy the mortgage 

17!**1950 Ajmer 41 (A I B V 37 C 57 P 6, 6), ZIl. 

/ Plzoosi V. Bad/icy Shyam. 

23. (’49) 1 Pepsu L B 193 (204) (DB), Zora 

Singh V. Nauhar C’kanrf. 

42. (’49) 1 Pepsu L B 198 (204) (DB), Zora 

Singh V. Hauhar Chand. , , ^ 

46 (’SallDA 17097 (Pnt) (DB), Katneshwar 
Singh v. Uomeshteari Bahuassin. (Purchase 
by wife dees not necessarily raise presumption 
of fraud cr crllusion.) 


Put Pt. (5a) at the end of the first sentence 
unot. the sub-neadin*/ “(A) Intention” “the 
mei fact that a tiar.sler .... to prejudice 
thf- creditors by such transfer” and add the 
following case m tbs Foot note ; , „ 

5a. 1 955 Pat 21 Od’r -/Sifts) AIR V 42 C 66): I DR 
?4 Pat 133 (DB), Bibi Knbra Bc(jum y. J aU 
nandan Prasad (The Cou’ t must coiiLi 'cr whe- 
the transferor hud the iatentiou to defeat or 
delay the creditors on the date of transfer and 
not whether creditors have been defeated since.) 

Note 7 

Add in the Foot Notes indicated ; 

1, 1953 n>d 17 (AIR V 40 C 35 P 4, 5) : I DR 
(1953) Hyd 16-5 (DB), Jeevan Khaloon v. 

Uehtah Klxaioon tt ,• 

2. 1949 Cal 204 (MR V ?6 C 52 P 5, 6, ^), Kah^ 
pada Mondal v. Kali Charan Mnndal. (Real in- 
tention of j.arties should ic examined to declare 
a benami document as franriulent.)4*(’50) »9^0 
Ker L' Tim 502 ( 04) (DB). Ananchapernidl 
Nadar v ,.4runachaZ.iT)i Boothalingam- (Frau- 
dulent Iransicr nd fictitious or benami transfer 
D stinction drawn.) 

Add after Pt. 2 : , 

(Pt. 3] The onus of proving tho benami 

natuiG is on the person who alleges a 
transaction to benami 1952 Noq 246 
(A I B V 39 C 66 P 9) : I L n {1951) 
Nag 55./, P^arayan v. Gxirn Prasai. 

Note 8 

Add in the Foct Notes indicated : 

1. 195-'> Pat 27U (Pr 9) '(S) A I R Y 42 0 66) : 
ILR 31 Pat l:'3 (DR), Bibi Kulra Begum v. 

Jainandan Prasad. ......... 

[See also 1058 Tiav-Co 3>1 (.4 I R V 40 C 119 
P C) : lL-< ( I f 53) I’rav.Co 326 (D)3> Abubalcer 
V. Knnj'.i. "Muhanimad {Held that if the kuri 
a-sfcis were ulienate 'D such a way aa to 
defeat or delay th<- n n-prized or unpaid p zed 
SMbrCribcrs auch alifuntions w uld bo voidable 
at tbo instance of such t'ubeCTibers )] 

2 1955 p..t 270 (Pr l^l) ((-» A T V 4-2 C 66) : 
ILIt .34 Pat 133 (01)1. JJihi Knhra Begum v. 
,Tainandan Prasad. 1952 Trav Co 105 (.4lR 
V 39 C 47 P 2‘2) iDB), Anantha Raman v. 
Arvnachnlani Panihker, (The unebadengea- 

bility oi the deed by piirth'S to the deed is not 
one p^^3■ ual to the HXoc»itar)t alone It would 
extend to all those who claiiri the properties 
through b im as also to persons claiu log under 

mch rersonp.) , 

3 1954 Nag 129 (AIRY 41 O 51 P 30) : ILR 
(1953) N*tg 937 ( li) Rainbilas Sitaram v. 
Ganpairao I'audharhuith. (The effect of the 
declaration under S. 53, T. P Act, is that the 
tra» saction does not aff. cl the creditors’ right 
to recover their eluitriB from the property trans- 
ferred. The dfclarat-ion Flill leaves the deed 
operative between the parties thereto and docs 
not anicunt to caDceUiDg or setting aside the 
deed becauEO the creditors have no title or in- 
terest in the property to set nsido the deed as 
betW'cn the parties there-o.) 

4 1954 Msd 173 (A I R V 41 C 68 P 3), Kallu- 
bandi Nanjamma v. Keihe Rangappa. (When 
a transfer is declared void as against creditors 
under 8. 53 the result is not to annul it altoge- 
ther, but only to render it iooperilive as against 
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creditors and that too only t: the extent neees- 
sary to satisfy their claims; nnd subject to their 
claims the transaction is valid ar.d enforceable.) 

Note 9 

Add in the Foot Notes indicated : 

4. 1950 Tr.'w.Co fO (AlJt V 37 C 30 P 4) (FB), 
Isabiv Abdulla. (Where .1, a co.sharcr, trans- 
fers his share to his wife li who sues for parti- 
tion thereof, other co-sharer ’defendants cannot 
raise the pica that the transfer was a sham 
transacticn intended to defraud .I’s creditors ) 
4a. 1S’&2 Trav-Co 105 (A III V , 9 C 47 22) 

(DB), Anantha Raman v. Arima halani Panik- 
ker (The unchailengcabihty of the deed by 
parties to the de d is not one personal to the 
executant alone. It would extend to all those 
who claim the properties through him as alsj to 
persons claimirg under such (ersons.) 

7. 1953 Pat 199 (A I R V 40 C h8 P 10; ; 31 Pat 
787, Rupai DUi v Bamdi-b Das. 

8. Sec how^ever 19:9 Cnl 2J4 (A I R V 36 C 52 
P 6, 6, 8), Kalipada Mondal v. Kali Charan 
Moyidal. (Benami deed created with primary 
intention to recover possession Irom auother— 

lutenticn to diceive Court only sr-erndary 

Dccuir.eob held not fraudulent Rule against 

participation in fraudu’ent deed does not operate 
against real ewner suing the benamidnr.) 

11. 1963 Mad 545 (A I R V 40 C 206 P 11), 
Tirupathi Madali v. Laskmana Mudali ^ 1952 
Vintl-Pra 69 (A I R Y 39 P lo). Loxini JSai v. 
Lai Chand. 

Add alter Pt. 12 : 

[Pt. 13J lb lias been held in the urder. 
mentioned case that the plaintiff cannot, 
without sotting aside the sale deed, recover 
the pi’opei'ty transferred, upon a mere de- 
claration of his title. 1953 Mad 545 (AIR 
V 40 G 206 P l‘d, 14 Tirupathi Madali 
V. Lahshmana I^udali. 

Note 10 

Add in the Foot Note in 'tcated : 

4. 1954 Mad l73 ( V I R V 41 C 63 P 5‘, Kallu- 
bandi Nanjamma v. Kethe Rangappa •$* 1951 
Wjs 103 (A I R V 33 0 36 P 4) : I L R (195.) 
Mys407(UB), liommarayigoivda v Kalegoxoda 
1961 All 443 (air V 38 <J 03 P 41, 42) (DB), 
Raj Kocr v. Rajendra Bahadnr Singh. (OLiter 
— Particularly when the auction takes place in 
pursuance cf a iT.oitga.;e decree ) 

Note 11 

Add in the Foot Notes ind cated ; 

3 19f4 Mad 173 (A I R V 41 C 68 P 7), Nan. 
jamvia v. Rangappa 

4. 1954 Mad 173 (A I R V 41 0 68 P 7), Kallu- 
bandi Nanjamma v. Kethe Rangappa. •P 1954 
Trav-Co 404 (Prs 5. 6) (A I R V 41 C i42) (DB). 
State V. Narayani Parvathi. 

Note 13 

Add in the Foot Notes indicated : 

1. 1955 Pat 270 (Pr 4) ((S) AIR V 42 0 66) : 

I L R 34 Pat 133 (DB). Bibi Kubra Begum v 
Jainandan Prasad. *fi 1954 Mad 173 (AIR V 41 
C64 P 4 ) Kallubandi Nanjamma v. Kethe 
RcingQ'ppd. (V creditor baviog tbe right to 
avoid a transfer under S. 53 can do so by any 
act which chows clearly and unambigoouily an 


intention to avoid it. The right to avoid does 
not dtpe-.'.d on the ability to establish, fraud in 
a court of law, though its practical worth will 
be nothing without it ) p 1951 Trav-Co 237 
(AIll V 38 0 95 P 4) : ILR (1951) Trav.Co 294 
& (DB), Pothan Ouseph v. Eipe Annamma. 

2. 1954 Mad 173 (A 1 R V 41 0 68 P 4), Kallu. 
landi Nanjamma v Kethe Rzngappa. (When 
the creditor agrees to take a sale deed of the 
preperty in discharge of the amount due to him 
he avoids the transfer intern' e I to defeat him.) 

3. 1951, Trav.Co 237 (AIR V 38 ! Vi5 P 4) : ILR 
(1951) Trav Co 294 am 783. PoUian Ouseph v, 
Eipe Annamma. 

[See also l.)5b Pat 270 (Pr *24) ((S) AIR V 42 
C 60) : I L R 34 Pat 133 (DB), Bibi Kubra 
Begum v. J ainandan Prasad. (A creditor may 
manirest his intention to avoid the transaction 
by attaching the property transferred.)] 

Note 14 

Add in the Foot Notes indicated : 

1. 1954 Manipur 1 tPr 10) (AIR V 4101), Mani- 
harBibiv Rakha Singh ■P i95l All 443 (AIR 
y 3S C 93 P 40 (DB), Raj Koer v. Rajendra 
Bahadur Singh» (Obiter) 

2. 1955 Pat 270 (Pr 24) ((S) AIR V 42 C 66): ILR 
34 Pat 133 (DBb Bibi Kubra Begum v. Jainan- 
dan Prasad. p: 954 Manij-Url (Pr 10;(AIttV41 
G 1), Manihar Bibi v, Rakha Singh. P 1963 Cal 
251 (A I R y 40 J 92 P 46) (DB). Puma Chan- 
dra V Sarojendra Kumar. 

Note 15 

Adi in the Foot Note indicated : 

2. 1954 Nag 129 (A I R V 41 0 51 P 27) : I L R 
(1953) Nag 937 (DB), Rambilas Sitaram v. 
Ganpatrao Pandharinatk. 

Note 16 

Add in the Foot Note indicated ; 

2. (’52) ID V 170yi (Pat) (DB), Kanieshwar 
Singh y. Ilomeshxvari Bahuassin. (No lack of 
bona fid' s on part of purchaser Sale cinnot be 
cl.araclerise I as not iu good faith, even though 
ther.ff.ctof that purchase was to aefeat the 
rights of crooilor.) 

Note 18 

Add in the Fo~t Notes indicated : 

1. 1952 Nag 108 (AIR V 39 C 45 (7) P 26, 27) : 
ILR (1053) Nag 634, Sadig Hussein'^. Co-opera- 
tive Central Bank, Yeotmal. 

3 (’49) 26 Pat 97 (lOl) (DB), Mathura Singh v. 
BiLi Heyatunisa. 

Note 19 

Add in the Foot Notes indicated : 

3a. 1952 Sau 47 (AIR V 39 ? 5, h) (DB), Damo- 
dar llirji v. Padatnshi Gordhandas. (Mort- 
gage for pre-sxisting debt— O^editor awa.e of 
p:ecariou9 finaocial position of debtor at time 
of mortgage - ilea of good faith can stand.) 

5. 1952 Sau 47 (AIR V 39 P 6, 8) (DB),Z?awwdar 
Htrji V. Padamshi Gordhandas (Mortgage’for 
preexisting debt almost equal to the value of 
the proj-ertv — Creditor away of precarious 
financial position of debtor — Plea of good faith 
can stand.) 

Note 24 

I Add in thr Foot Note=, indicated : 
j 9. 1952 IDA 17094 (Pat) (DB), Kameshwar 
• Singh r. Homeshwari Bahuassin, 
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(Sefl also 1952 All 226 (A I B V 39 C 89 P 2) 
(FB),Fa»<iU«l-2?a7im Kkan v. Naioal Kishore. 

(Sa^t under Civil P C., O. 21, R. 63 foe d^cly 
ratioa that sale by jiidgmeot-debtor U in 
fraud of creditors— Plai tiS boinf; sole creditor 
of judgment.debtor — Sait as brought is in 
represen ative capacity.)] 

14 1951 Mys 103 (A I B V 38 0 36 P 4) : I L R 
(1951) Mys 407 (D B), Bommarayigoioda v. 
Kolegowda. (A suit by auction purchaser to 
enforce ths rights acquired by virtue of the 
court-sale alleging that the settlem^Et deed by 
the judgment debtor was executed with intent 
to defraud fee decrea-hol 'er need not be a 
r6presenta‘iv2 one unde: S 53.) 

Add alter Pt. 2 : 

[Pt. 2a] It is not necessary thatm order 
that a transfer may be in fraud of creditors 
there should be more than one creditor. 
1951 Tra-Co 237 (AIR V 38 G 95 P 2): 

I L R (1951) Tra Go 294 d 788 (DB), 
Pothan Ouseph v. Eipe Annamma. 

Add after Pt. 16 : 

[Pt. 16a] It has also been held by 
Patiala and East Punjab States Union 
High Court that the Courts in Patiala and 
East Punjab States Union are not bound 
by the last paragraph of S. 53 (1) and 
hence a suit by a creditor to have an 
alienation effected by his debtor with the 
intent of delaying and defeating his credi- 
tors declared void which is not represen- 
tative is not bad or defective. ('49) 1 
Pepsu L B 198 (211) (DB), Zora Singh 
V. Nauhar Chand, 

Add at the end of the Note : 

[Pt. 18] Unless there is a clear aver- 
ment that the suit as being filed on behalf 
of the plaintiff and all other creditors of 
the debtor, the suit cannot be regarded as 
one under the provisions of S. 53. 1954 

Cal 440 (Pr 3) (AIR V 41 G 147) (DB), 
Bamdhonedas Bulakidas v. Orambala 
- Dassi. (A mere allegation in the plaint 
that the lease and the kobala executed by 
the debtor are fraudulent transactions in- 
tended to defeat the claim of the creditor 
merely indicates the motive for the execu- 
tion of the lease and the kobala.) 

Note 29 

Add in the Foot Note indicated : 

1. 1952 Sau 47 (A I R V 39 P 8) (DB). Damodar 
Hirji V. Padamshi Qerdhandas. 

Note 30 

Add in the Foot Note indicated : 

2. 1952 Sau 47 (A I R V39 P 5, 8) (D B). Damo- 
dar Htrji v. Padamshi Oordhandas. (The fact 
that a mortgage of the only property wae made 
lo one of the credLtora, who was a relative of 
the debtor in consideration of pre-existing debts, 
(almost equal to the value of the V\0V^l^7) 
even though the creditor had notice of the deb- 


tor’s precarious financial circumstances may be 
complete answer to a suit against the creditor 
under 9. 53, T. P. Act. But when the creditor’s 
good fai:.h is q xestionel under S. 53, Provincial 
Insolvency Act, the fact that he had n 'tice of 
the fina- cial position of the debtor and that he 
made no contemporaneous advance would be 
sufficient to destroy his pUa of good faith. Such 
a mortgage in favour of the creditor is voidable 
against the receiver.) 

Note 32 

Add in the Foot Notes ndicated ; 

1. 1954 Mad 173 (A I R V 41 C 68 P 5), Kalin- 
bandi Nanjamma v. Kethe Rangappa. 

6 . 1954 Mad 173 (A I R V 41 i 6a F 6), Kallu- 
bandi NaiijammcL v, Kathc Rangappa^ 

Note 34 

Add in the Foot Notes indicat d : 
la. 1954 Nag 129 (A I R V 41 0 51 P 13): I L R 
(195 0 Nag 9''7 (D B), Rambilas Sitaram v. 
Oanpatrao Pandharinath (Plaintiff must plead 
ani prove circumstances to discharge this onus. 
Held, that the two facts, viz., t lat the sale 
took place during the pendency of the suit and 
that CO appreciable attachable property was 
left were not sufficient to discharge the initial 
onus, particul.irly in view of th^ sale price being 
only about 4 per cent, of the vendor’s indebted- 
ness to the creditor.) 1950 Kutch 57 (A I R 
V 37 C 40 P 2), Ghana Hadu v. Mankuhai^ 
(’53) 1960 Ker L Tim 602 (505) (DB), Ananeha- 
verumal Nadar v. Arnnachalam Boothalingam . 

3. 1950 Kutch 67 (A I R V d7 C 45 P 2, 8), 
Ghana Hadu v. Mankubai. (Transfer of im- 
movable property by person in favour of his 
daughter, who was child widow, living on main- 
tenance, during pendency of money suit against 
transferor is significant ) 

5 1954 Nag 129 (A I R V 41 C 51 P 13) : I L R 
(1952) Nag 937 (D B), Rambilas Sitaram v. 
Ganpatrao Pandharinath (it is not sufficient to 
bring out circumstances which create suspicion. 
The decision mast rest on legal grounds estab- 
lished by legal testimony.) •f*1952 IDA 17097 
(Pat) (D 13), Kameshwar Singh v. Homeshwari 
Bahuassin. (The purchase by the wife in the 
circumstances of the case may be su?pijious, but 
suspicion is not proof. Fraud, like any othar 
charge of a criminal offenco, whether made in a 
civil'or criminal proceedings must be establish, 
ed beyond reasonable doubt.) 

I 7. 1954 Nag 129 (A I R V 41 C 61 P 13, 27) ; 

1 I L R (1953) Nig 937 (DB), Rambilas Sitaram 
} V, Ganpatrao Pandharinath. (It the plaintiff 
I makes cut n prima facie case of fraudulent 
intention, the burden shifts on to the trans- 
feree t prove his good faith — Mutation of names 
by itself is not sufficient to discharge the onus 
that lies on the transferee.) <£i('50} 1950 Ker L 
Tim fi02 (505) (DB), Ananchaperumal Nadar v. 
Arunachalam Booiluxlingam. 

Note 35 

Add in t ie Foot Note indicated : 

1. 1954 Nag 129 (A I R V 41 C 51 P 31) : I L R 
(1953) Nag 937 (D B), Rambilas Sitaram v, 
Ganpatrao Pandharinath. (A suit for decla- 
ration under S. 63, T. P. Act is governed by 
Art. 120, Limitation Act and the starting point 
of limitation under Art. 120, Limitation Act is 
the date cn which circumstances entitling the 
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plaintiff to have bis interest guarded first comes 
to his kuowledgo, fis the right to sue then 
accrues to him.) *1951 Mad 398 (A I R V 88 
C 108 P 5). Marthandu liao v. Chenna Das- 
appa. 

SECTION 53-A 

/^di in ihe Synopsis attcr Item 16: 16a. Regis- 
tration oi insirument during pendency cf suit 
— See Section 52 Note 29. 

Note 3 

Add in the Foot Notes indicated : 

14 1955 [lyd 101 (Pr 4) (A I R V 42 C 25): ILR 
{lS5li Hyd s22 : Jahangir Begum v. Gulam 
Ah Ahmed. fSection -53.A has imported in a 
moditieQ form the English doctrine of pait per- 
formance.) *195U SC 1 (A I R V 7 C 1 P 16) : 
1950 BOR (5 (S C), Manehlal v. J". 
Ginwalla £ Sons, 

15 [See also 195. SC 409 (AIR V 38 0 63 P 23): 
1952 S C R 43 (SC), Collector of Bombay v. 
Municipal Corporation of the City of Bombay, 
(Per Chandraschhara Aiyar J f] 

19. 1951 S C 4G;t (A I R V 38 C 03 P 12) : 1952 
S 0 R 43 (S C). Collector of Bombay v. Munici- 
pal Corporation of the City of Bombay. (Grant 
of base by Government in I.- 65 _ No formal 
grant executed as required by Statute 22 and 23 

Vic C. 41 — Per Patanjali Sastri J. “ Tho 

princiiles underlying Eamsden v Dyson and 
Madison v. Alderson can no more prevail 
against the stati tory provisions regarding the 
disposition of property or the making of con. 
tracts b' Government than against the provi- 
sicn of the Tranpfer of Property Act requ ring 
registered instruments for effecting certain 
classes of transaations". 

Note 4 

Add in the Foot Note indicated . 

4, 1951 Nag 403 (A I R V 38 C 126 P 12): ILR 
(1950) Nag 25, Amroo v. Boharao. (Right to 
retain possession on ground of part perform. 

ance is no longer ba-eJ on equity It now rests 

on express provisions of S S3-A.) 

Add after Item 3 Pt. 4 the following Item and 
point : — 

[4] [Pt. 5] What S. 53 A requires is as 
follows : — 

(a) that there is a writing signed by 

or on behalf of the transferor 
from which the terms necessary 
to constitute the transfer can be 
ascertained with reasonable cer- 
tainty ; (See Notes 9 and 9-A.) 

(b) that the transferee has in part 
performance of the contract 
taken possession of the property 
or any part thereof or that the 
transferee, being already in pos- 
session, continues in possession 
in part performances of the con- 
tract; (see Note 10.) 

(c) that the transferee has done some 


act in furtherance of the con- 
tract ; (see Note 10) and 

(d) that the transferee has performed 
or is willing to perform his part 
of the contract; (see Note 11.) 
Whether a contract is specifically enforce, 
able or not is not a matter which must be 
taken into consideration for granting relief 
under this section. 1952 Nag 244 (AIR 
V 39 C 65 P 5, 6) : I L R (1949) Nag 
959, Sohliaram v. Totaram. 

Note 5 

Add in the Foot Note indicated : 

3. 1955 Hyd 101 (Pr 8) (AIR V 42 C 25) : I L r" 
{1964) Byd 822, Jahangir Begum y Gulam Ali 
Ahmed ■x« 19.'5 Vied Pra 15 (Pr 3) (A I R V 42 
C 7), Chhotelal y , Bam Pratap Bam, (In ood- 
s fieri g whether S. 63.A has retrospective 
effect 01 net, it is not the dale of the maliiDg of 
the contract but the date on which the suit is 
filei, that is relevant. In this sense S. 03-A has 
retrospective effe^'t.) 1963 Sou 66 (A I R V 40 
C 24 P 8) (DB), Karshan Jeram v. HarJeha 
Bari * 19.''3 Ajmer 19 (A I R V 40 C 20 P 6), 
Fateh Mohd. S. v. Gliosin Bibi. (Transfer before 
Act — Buit brought after conaing into force of 
Act.) 

[See also 1955 Madh B 49 (Pr 13) (A I R V 42 
C 14) : ILR (1954) Madh B 237 (DB), Pannalal 
y. Babhchand (Section 54, Gwalior Trans- 
fer of Property Act would, apply to all salts 
instituted after the Act came into ferce in 
1945 in the forn er Gwalior Slate althoogh 
the transaction was effected before its enoot- 
ment.)] 

Note 5 Page 823— After the sentence “It is 
submitted .... to the former” add : 

[Pfe 3a] This view is now supported 
by the undermentioned decision of the 
Supreme Court. 1950 SCI (A I RV 87 
C 1 P 16) : 1950 S GR75 (SG) Manek. 
loX V. N. J. Qinwalla S Sons, (Lease of 
1917 — Suit for ejectment brought against 
lessee in 1933 — “There can be no manner 
of doubt that the defence under S, 53A is 
available to a person who has an agree, 
ment of lease in his favour though no lease 
has been executed and registered.*’) *7951 
mys 126 (A I R V 38 C 48 P 5) : I LR 
(1951) Mys 414 (DBi^ Narayana Rao v. 
Korihasappa. (Retrospective effect can be 
given to S, 63A : 61 Mys H C B 148 (FB) 
held no longer good law in view of 1960 
SGI (AIR V 37 C 1) : 1950 S 0 R 75 
(^Q),Maneldaly,.H>J> Ginwalla dt Sains.) 

Note 6 

Add in the Foot Notes indicated : 

2 , 1953 Hyd 97 (A I R V 40 C 87 P 8) : I L R 
19.5-3 Hyd 110, Mahommed Sadruddin Khan 
y. Gulam Mohiuddin. •if 1951 Bom ^27 (AIR 
V 38 C 25 P 6, 10) ; (ILB (J961» Bom 692 (DB), 
Bamchandra Annappa v. Si^raya Fimmaya. 
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5. 1950AI1700(704)(A. I RV37C274 P 10): 

I L R (1952) 2 All 703 (DB), Mt. J lUba v. 
Parmesra* 

Add alter Pt. 1 *. ^ . 

[Pt la] A mortgage i3 a transfer of 
immovable property Hence this section 
applies to .usufructuary mortgage where 
the mortgagee in part performance of the 
contract has taken possession of the pro- 
perty. ('SO) 1950 Bur L E (BC) 80 (87, 
88)^ Ko U Mar v. Ma Saio Mtjatng. 
(Mortgagor not entitled to sue for posses- 
sion without offering to pay mortgage- 
money.) 1* 1950 Trav Co 81 (A I EV 
37 0 38 P 3) (DB). AijyankunU v. Kri- 
shnan, (Mortgage with possession— Mort- 
gagee retaining portion of mortgage security 
and surrendering rest to mortgagor m 
pursuance of arrangement between parties 
to extinguish mortgage— Subsequent deed 
of arrangement not registered - Suit by 
mortgagor to redeem mortgage barred by 
doctrine of part performance.) 

After Pt. 2 add the following : 

[Pt. 2a] A formal lease is not necessary 

to attract the application of S. 5dA. All 
that is required is that an agreement in 
writing signed by the transferor can be 
gathered from the evidence. 19o0 ^ ^ ^ 

(5) (AIE V 37 C 1 P IS) : 1950 ^ p ^ 

75 (SC), Maneklal Mansukhlhai v. Ilor. 
mttsji Jamshedji Ginwala <t Sons. 

Add after Pt. (3) : , n *i * o \ 

[Pt. 3aa] It has been held that o, ooA 
has no application to a case where the 
document upon which a party relies is not 
a contract of transfer by the lessor but is 
a kabuliat executed by the lessee. 1964 
Cal 207 • A I E V dl C 75 P 3) (p^)^ 
Bam Abatar Mahato v. Sm Shanta Bala 

Dasi. 

Add alter Pt. 3a : ■ \ l ■ 

IPt ’lb] A relinquishment of a right m 

property amounts to a transfer within the 
meaning of this section. 1953 
(AIE V dO C 42 P Idj : I L E ( 1952) 
Uyd 449 (456) (DB), L'lhshmib^i v. 

Bhojya. 

After Pt. 4 aM the following : 

[Pt 4a ] The section does not apply to a 
partition of property aa there is no transfer 
within the meaning of this section. 1950 
Assam 129 (d I B V 37 G 49 P 8. 14) 
(DB), Gopinath Sarma v. uangsanatfi 
^Satma. * W51 Mad 313/217) ^ A I E V 
38 G 43 P 10 f ’■ I D E (195t) Mai GO? 
(DB ), Eadhakristnayya v. Sarasamma.if 


1954 Sau 46 (A I B V 41 G 24 P 6) 

( DB ), SmU Zaveri v. Jitu. 

Note 8 

Add in the Foot Note indicated : 

1 CSO) 19'»0 Bur L R (tl C) 80 (-^7). Ko U Mn. 

V. UaSaw Myaing. (Morigage is transfer oi 

immovable p.cperty.) 

Note 9 

Add in the Foot Notes indicated : ^ , 

1, 195J Ajmer 47 (A I R V 40 O 60 P 4), GuM 
Chand Subh Karan v. Madholal Sadha bukli. 
(Para 1 of S. 53A also envisages the execution 
of some contract.) 1952 Nag 246 {A I R V 39 
C 66 P 19- : 1 L R (1951) Nag 33-1, Narayan v. 
Guru Prasad. 1951 Nag 171( MR V 38 0 34 
P 19 to 21) : I L R (1950) Nag 61S, Balkrishna 
V. Bangnath. (Poi?e3sion delivered to iQOtt- 
cagee in satisfaction of debt under oral agree- 
ment— Subsequ nt sale of same pro- evty— Suit 
for possession by '•endco — Mo. tgagee cannot 

resist possession.) ►!* i950 As?am lO (110) (AIR 
V 37 C 42 P 19) (DR), Dharameshwar Sarma 
V. Lttkhayadhar. (Mere admission though in 
writin*' by vendor before Revenu authori ies in 

mutahon proce ding- that land had been «old to 
vendee cannot be regarded as a written contract 

2‘’l9lo™S C H-a'i'R V S7 0 I P 18, 19) I 1950 
s CRIB (s C), Maneklal Mansukhlhai v. U. 
J. Ginwala d Sons. (It was held in tl.is cr.se 
that terms of lease coul i bo gathered from 
Government resolution containing summary oi 
anangeni 

Bom 105 (AIR V 31). H J. Otnwalla d Sons 
Maneklal Mansukhlhai, Reversed.) 

In Pt. 6 read : « , 4 . r. 

“Case” for “cases” and from foot-note b 

omit 1941 Bom 105 (107) (A I R V 31), 
H. J. Gintvalla <C- Sons v. Maneklal 
Mansukhhhai with its parallel citation and 
toot.noto remark. 

Note 9a 

Add In the Foot N'te indicated : . . ' 

1 1955 NUC All) 1705 (AIR V 42). Municipal 
Board, Lucknow v Lala Gurdayal. ^ 1966 
N U C (CaO 92 ■ (AIR V 42i. Panhuj Kumar v. 
Be joy Kumar. (Whore no wricien document 
eigned by the plaiotiHa from which Ibe terms 
neces ary to constitut' the transfer can be b?- 
certair.ed has hee prov.d, R. 53 A it nf no 
avail to tbf' dofe dar.t.) *• 19^6 N U C (0n<8a) 
712 (A I R V 42), Jagannath Jee v. Mohan 

Maharana. 

Add ai.er Pt. 1 : 

IPt. la] When the terms of an oral con- 
tract or disposition of property are reduced 
to the form of a document the document 
takes the place of the oral contract or 
agreement and thus there comes into 
existence a contract or agreement in writ- 
ing. 1951 Nag 285(AIE V 38 C 81 P 7)'. 
1LE(1950 Nag 799 (DB), Mt. Eadhahai 
V. N. J. Nayadu. 

Note 10 

Add in the Foot Notes indicated : 

1. 1952 Orissa 118 (A I R V 39 C 31 P 7} : I L R 
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(1950) Cut 143 (DB), Nila Padkan v. Gokula- 
oianda Fadhi. (Defendant bas to establish that 
there was delivery of possession.) -i* liSu Assam 
129 (AIR V37 C49 P 15) (DB), Gopinath 
Sar}na v. Hanganath Sarvia. (Per Ram 

Labhaya J. — Transferee not in possession It 

is not necessary to consider whether any other 
such act has been done ) 

[See also f955 Pat 126 (Pr 10) ( (S) A I R V 42 
C 25) (DB), Babulal Mandal v. Abala Bala. 
(When it is found that the defendant is not in 
possession of the suit land, there is no question 
of protecting his possession under S. 63-A.)] 

2. 1955 Hyd )0l (Pr 7) (A I R V 42 C 25): I L R 
(1951) flyd t22, Jahangir Begum v. Gulam Ali 
Ahmed. (The acts of part performance, if they 
preceded the contract, cannot be evidence of part 
performance.) >!■ 1955 Madh B 93 (Pr 2) { (S) 
(.A I R V 42 C 291, Kukaji v. BasantJal. (The 
act of part performance must not be act pre- 
paratory to tlae completion of the contract and 
that acts introductory bo and previous to the 
agreement cannot be treated as acts of part per. 
formance.) li- 1960 F C 1 (7) (A 1 R V a? 0 1 
P 15) : 1949FCR481 (FC), China Subba Rao v. 
Mattapalli Raju. (Pending redemption suit 
mortgagor executing agreement to sell mort. 

gaged property to mortgagee — Suit dropped 

No sale deed executed — Mortg igee never in pos- 
session of mortgaged property— S. 63A held had 
no applica ion.) f 1950 Assam 129 (AIR V 37 
C 49 P 10, 16) (DB), Gopinath Sarma v. Hang, 
sanaih Sarma. (On the question whecher pay- 
ment of consideration is an act done in fur. 
therance of contract Thadani, C J., is ofopinion 
tnat it is not, while Ram Labhaya J, expressed 
his opinion that it is.) 

3. 1955 Madh B 49 (Pr I 4 ) (A I R V 42 0 li) • 

I L R (1954) Ma.lh B 237 (DB), Pannalal v. 
Labhchand. (If a connection is established by 
evidence between the payment and the contract, 
then the payment would be an unequivocal 
act r.-ferable to and in further.ance of the alleged 
contract.) 1955 Mys 3S (i’r 7) ( (S) AIR V 42 
C 15), Chikkannasicamy y. Bayat Khan. (If 
a mortgagee purchaser under an unregistered 
deed of sale has paid either the whole or part of 
the consideration, the same can be said to be 
in pursuance of the contract of sale.) ^ 1954 
Ajmer 70 (Pr 7) (A I R V 41 C’70). Mohanlal v. 
Prithvi Raj. ^ 1933 Mad 925 (A I K V 40 0 363 
P 6). Gopalan v. Kanaran. ^ 1952 Raj i41 
(AIR V 39 P 2) ; ILR (195J) 1 Raj 918, 
Ratanlal v. Kishanlal. 

4. 1955 Madh B 49 (Frs 12, 13) (AIR V 42 C 14)- 
I L R (1954) Madh B 237 (DB), Pannalal v. 
Labhchand. * 1955 N U C (Orissa) 712 (AIR 
V 42), J agannath Jee v. Mohan Maharana. 
(Defendant already in possession — It must be 
established that he continued to remain in 

possession in part performance of contract 

Finding that defendant is in possession is not 
enough.) * i951 Nag J7l (AIR V 33 C 34 P 21): 
ILR (1950) Nag 618, Balkrishnav. Raghunalh. 
(Case of mortgagor and mortgagee.) * 1963 Hyd 
114 (AIR V 40 C 42 P 15) : ILR (1952) Hyd 449 
(459) (DB), Lakshmibai v. Bhoja (’50) 1950 
Nag L Jour (Notes) 61, Maiioo v. Nathu. (Pos- 
session must be by actual or constructive deli, 
very by transferor — Forcible taking ofpossession 
is not contemplated.) 


5. 1955 Madh B 49 (Prs 12, 13) (A I R V 42 
C 14) : ILR (1954) Madh B 237 (DB). Pannalal 
V. Labhchand. 

Add after Pt. 6 : 

[Pfc. 7] The section envisages a case in 
which the transferee has obtained posses. 
Sion and has performed his part of the 
contract. Paragraph 1 of the section en- 
visages the execution of s^me contract also. 
Therefore if only the step of registration 
has not been taken the contract remains 
only partly performed and the transferee 
can take advantage of the section. 1953 
Ajmer 47 (A I H V 40 C 60 P 4), Karan 
v. Madholal Sadha Stikh. 

[Pt. 8] It has been held that the inte- 
rest which the mortgagor can transfer 
when the mortgage is usufructuary can- 
not be regarded as identical with the 
property and so in cases of sale of equity 
of redemption in a usufructuary mortgage 
if the mortgagee pleads part performance 
he must show some distinct overt act 
besides his possession which he had as 
usufructuary mortgagee in furtherance of 
the contract. 1954 Madh B 128 (Pr 4) 
(AIB V 41 G 59), Bapuji v. Kukaji. 

[Pt. 9] Where a usufructuary mort- 
gagee gets a rent note executed in respect 
of the house usufructuarily mortgaged to 
him, it is in assertion of his rights in pur- 
suance of the mortgage and the require, 
inents of second clause of the section are 
satisfied. 1954 Ajmer 70 (Pr 9) (AIB 
Y 41 C 70), Mohanlal v. Prithvi Baj, 

Note 11 

Add in the Foot Note indicated : 

1. 1955 N U C (Orissa) 712 (A I R V 42), Jagan^ 
noth Jee v. Mohan Maharana. (Where the 
defendants were not willing at any time to do 
their part of the contract, they are not entitled 
to the protection under 8. 63A ) * 1962 Nag 
246 (A I R V 39 C 66 P 19) ; I L R (1951) Nag 
334, Narayan v. Guru Prasad ■*« 1952 Nag 244 
(A I R V 3J C 65 P 7) : I L R (1949) Nag 959, 
Sobhara^n v. Totcranu (Makiog a false plea 
that a certain obligation under the contract has 
been discharged shows an unwillingness on the 
part of the transferee to abide strictly by the 
contract entered into between him and the 
transferor.) (’46 52) I D 397.36 (Assam) (DB), 
Behai Nath v. Mt. Eemari Kato7ii (Vendee not 
ready and willing to perform his part of the 
contract— Section does not apply.) 

Note 12 

AdJ in the Foot Note indicated J 
1. (’54) ILR (1954) Mad 637 (663) (DB). Janki 
Bama Ayyar v. Nilakanta Ayyar. (Two out 
of three trustees are net alone and solely 
entitled to the trust properties, and though 
they are competent to contract they are not 
entitled to these properties and therefore there 
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is no valid contract, the foundation upon which 
the doobrlne ot part performance could be 
MBted.) ♦ 1954 Pat 41 (A I R V 4l C 16 P 6), 
Tardk CJiandra Dutta v. Jagdish Chandra 
Oeo * (’51) li*6l Nag L Jour (Notes) Bi, Marti- 
har V. Pt Pamkrishna. (Lease in perpetuity 
Of sir land on 6-^ 19#U witUout canction of Re 
venue O dicer — Lease being invHlid doctrine of 
part performance does not apply.) (’491 1945J 
Nag L Jour (Notes) 207, ffuderam v. Musle 
(Contract lor s-tle by non- manager co-parcener 
of entire family property— No legal necessity — 
Purchaser put in posse-eion — Purchaser cannot 
resist posse eion by ocher co- parceners— Doctrine 
of part perforttiance would not apply to case.) . 

Add after Pt. 4 ; 

[Pt. 5] Salo of immovable property, of a 
valueless than one hundred rupees, is com- 
plete by delivery of the property, in spite of 
there being an unregistered deed of sale. 
Where, therefore, the transferee’s claim is 
that he has become the owner of such a 
property which he claims for himself by 
virtue of a contract of sale and delivery of 
property, 8. 53 A. ha^ no application. 1951 
Byd 42 (A IB V 38 G 6 P 5) (DB), 
JSagayya Baliah v. A. Say anna. 

Note 13 

Add in the Foot Notes indicated : 

1. (See 1950 Cal 23 (AIR V 37 C 6 Pr 13} : 
U-B (19 0) 2 Cal 443 (DB). Bam Protap Kayan 
V.- National Petroleum Co. Ltd. (Per P . N. 

Mitra J. “What their LoraaUips lay down is 

that the only right conferred on the transferee 
is the right to protect his possession and not 
that the section coatera n right only on the 
transferee.”)] 

2. 1956 Madh B 49 (Fr 11) (A I B V 42 C 14) : 
ILR ('9 o 4) Madh B 237 (DBl. Pannalnl v, 
Labhchand f« 1955 Punj 22 (Pr 13) ib) (A I R 
V 42 O 7) (UB), Mt. Santi v Sudh Bam* 195 - 
NUC (Cal) 44 (A I R V 42). Bhabatarini Bassi 
To iifonorfU>hi%7% Palsdi 1^55 NJC (Main lij 

(A I R V 42).(?Aasifal Deebai (In - suu 
lor possessioo of the propert 7 mortgagedi the 
morigHgee in possession under an nvalid mort- 
gage is entitled to retain possession until t .e 
mortgage-debt is paid off H«i^54 *Iad 702 (Pr ) 
(AIR V 41 C 2 3), Ettapparambath Atiyandi 
PakkirichiUmma v Kaiprath Kalandan-hldb^ 
Pepm 42 (A I R V 41 C 41 P 2) : I L R .19.^^) 
Patiala 319, Mt .Chambi Devi v. L. Gora L^* 
1964 frav Co 10 (A 1 R V 4l C 5 P 23) (DB), 
T,V. Kochuvareedv V P Mariappa Oounder, 
(Propei ty in possession of lessee in furiberance 
Of the terms of an unretiistered lease— Leaaeo 
performing his part under the contract and such 
performaa..o aoquiesued in by the transteror-— 
Held, lessee and hia assignee were entitled to 
resist attempt to re -over poasession by a person 
having a aubsequent contra:jt for 
favour by the transferor.l+iySi Nag 244 (245) 
(A I R V 89 0 66 P 6) : I L K (1949) Nng 959, 
Mbaram Jiwan 9 Totaram. (Whether a con- 
tract is Bpeoiaeally en'orceable or not is not a 
■natter which must be taken into consideration 
forgrantiog relief under B. 68- A ) 

T. P. Act (Sopp.) D.P. 4 


3. 1954 Mad 702 (Pr 7) (AIR V 41 C 23S), 
Ettapparam Bath Atiyandi Pakkirichi XJmma 
V. Kaiprath Kalandan i> 1954 Pepsu i2 (AIR 
V41C2HP2 : IL.R (1953) Patiala 319, Mt. 
Chambi Devi v. L Oora Lai. (The doctrine of 
part performance does not enable a person who 
has lost possession to sue for recovery of it.) 4* 
1952 Orissa 143 (AIR V 39 C 37 P 6) : ILR 
(lH49» 1 Cut 705 (DB), Padmanabha Panda v. 
.dppafaMnrasamwa. (Tra sferee as plaintiff 
cannot avail himself of benefi 6 of dootrine of 
part performance of confract for sale ns against 
invasion on his rights by attaching creditor cf 
the transferor. J9!4 Oudh 212 (AIR V .31), 
Ewaji Ali v. Firadus Jehao; 1939 All 6 ■ 1 (AIR 
V 26), Ramchunder v. .vjaha Raja Kunwar, 
Dissented from ) * 7951 i at 16d (AIR V 33 
C 24 P 10) (DB), Hari Prosad Aga>-walla v. 
Abdul Hrq •h 1949 Kulch 13 (i 4, 16) ( AIR V 36 
C 12 P 10). Jadeja Versalji Abhesangji v Shah 
Khiinji 194'J Pat 464 (AIR V .h 6 C 13 P 6l : 
28 Pat 361 (DB), Bajrang Oope v . Bupnarain 
Mahton. (Pro-isions of S. 63A, f, P. Act cannot 
be availed of by the plaintiff who has to prove 
bis title in a suit fo: ejectment.) 

[But see 19.53 Ajmer (AIR V >0 C 20 P 6), 
Fateh Mohd. S. v Ohosia Bibi, (Plaintiff can 
invoke aid of S. 53.-^ : 1944 Oudh 212 (AIR 
V 3L), Bwav. Ali v. Fi aoug Jehan; 1940 All 
340 (AIR V 27). Municipal Board, Etah v. 
Moiadhuj, 1933 Bom 33i (.ViR V20),Suleman 
Haji Ahme ' Umar v. P. N. Patel, Foil ) ] 

8. 1950 Cal 23 (27) (AIR V 37 C 6 P 14) : I L R 
(1950) 2 Cal 443 (DB), Bain Protap Kayan v. 
National Petroleum Co. Ltd (I’be secioa 
secures the result of enabling the tra isferor to 
enforce his contractual rights against the trans- 
feree in respect of the property.) 

In P. N. 8 After the foot note remark 

to 1941 Bom 346 (AIR V 28), Bechardas 
V. Ahraedabad Municipality aid;— Note • 
This view of Broomfield, J. is dissented 
from by P. N. Mitra J. in 1950 Cat 23 
(A I B V 37 C 6 P 17) : I L R ( 1950) 2 
Cal 443 (DB), Bam Protap Kayan v. 
National Petroleum Co. Ltd. 

13. 1955 Hyd 101 (Pr 5) (AIR V 42 C 25) : ILR 
(1954) Hyd 822, Jahangir Begum v. Quiam Ali 
Ahmed * 1951 Nng 4c3 (4 6) (AIR V 3H ; 126 
p 22) : ILR (19^)0) Nag 25. Amroo v. liabarao. 
(Section 63A does not create new form of 
transfer.)** (’50) 1950 All W R 4i7 (44.-), Mohd. 
Sher Khan 'v. Special Manager, Court of 
Wards, Maheica Estate. (Dispute above lease 
between lessee and third p rson — Section 63A 
does not apply ) 

14. 1951 Nag 403 (405) (AIR V 38 C 12G) P 13) : 
ILR (1950) Nag 26, Amroo y . liabarao 1950 
Orissa 2l7 (AIR V 37 C 39 P 3) : I L R (1950) 
Cut 107 (DB), Maglu Meher v. Sukru Meher. 

Page 830; In the paragraph beginning 
with the words ‘ It is submitted*’, omit 
line 10, namely, "enforce his .... incom- 
pleteness" which is same as line 12. 

In the sentence that follows Pt. 2, plctce 
pt. (2a) after the words "bar on the trans- 
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feror” and inseit as foot-note 2a the fol- 
lowinc : 

2a. 1952 Assam 28 (AIR V 39 C 16 P 8) (DB), 
Bidyaran Kalita v. Birdaita Kalita (Usafruc- 
toary mo' tgage — Unregistered endorsement on 
mortgage by mortgngor relinquishing his in 
teresl in rrortgaped land it- favour of mortgagee 
for a sum below Rs. 100— Registration — Mort- 
gngee continu ng in possession in part perform- 
anoe of contract can claim benefit of 8. 63A to 
resist suit for redemption.) 

Add after Pt. 7 at the end of para beginning 
with the words '‘It is submitted” and endU 
ing with the words “under this section” : 

[Pt. 7aa] 7 bus it has been held that a 
suit under 0. 21, R. Civil P. C„ should 
be deemed to be a defensive proceeding in 
continuation of the proceeding underO. 21, 
R. 68 of the Code of Civil Procedure and 
hence, the plaintiff in such a suit can 
invoke the aid of S 53A, Transfer of Pro- 
perty Act, 1963 A]7ti 47 (AlB, V 40 G 60 
P 6), Gulab Chand Subh Karan v. Ma. 

dhola' Sadha Sukh. 

Add afttr Pt. 7aa : 

[Pt. 7al See also the undermentioned 
case, 1949 Nag 410 (414) ( A I R V 36 
G 16^ P 18} : 1 LR (1949) Nag 534, 
Bhulkhoo Ghaslya v. Mst. Hiriyahai, 
(Section 53A gives part.performer right 
to resist dispossession, and if in point of 
fact, be is forcibly ejected, be has his 
remedy.) 

Add after Pt. 10 : 

[Pt. lOa] Or for possession of the pro- 
perty leased on the expiry of the period. 
1950 G'd 23 (AIR V 37 G 6 P 18) : 
I LB (1950) 2 Cal 443 (DB), Ram 
Protap V. Notional Petroleum Co. (The 
terms of the section indicate that they 
cannot be conditions precedent to the en- 
forcement nf the transferor’s riahfc )^1953 
Cal 349 (A I R V 40 G 130 P 17, 20), 
Muralidhar Kuthia v. Tara Dye (1950) 
Cal 23 (AIR V 37 G 6) : I LR (1950/2 
Cal 443 (DB), Ram Proiap v. National 
Petroleum Co , Foil.) 

[Pt. 10b] It has been held that where 
there is no lease signed by the le'^sor as 
required by this section and the lessee has 
entered into possession under an agree- 
ment to pay rent, the agreement would 
bind the parties only so long as the parties 
retain the agreement. Once however the 
agreement comes to an end, the lessee's 
liability to pay rent will cease. 1955 NUG 
(All) 1705 (AIR V 42), Municipal Board, 
Lucknow V. Lala Gurdayal, 


Add after Pt. 14 : 

[Pt. 15] In the case of a benami tratiAv 
fer the real transferee is entitled to claim 
the benefit of the section. 1955 Hyd 101 
(Pr 5) (AIR V 42 G 25) : I LB (1954} 
Byd 822, Jahangir Begum v. Gulam AU 
Ahmed. 

Add at end of the Note as a separate para* 

[Pt. 16] Even in a case where the Court 
comes to the conclusion that there has 
been part performance of a contract of 
sale it cannot use that finding as a proof 
of the factum of sale. 1954 Pepsu 133 
(Pr 11) (AIR V41G 55) : IL R (1953) 
Patiala 508 (DB), Jangir Singh v. 
Rulia, 

Note 14 

Add in the Foot Note ind cated : 

2 1954 Pepsu i33 (Pr 10) (AIR V 41 G 65) : IliB 
(19o3> Patiala 508 (DBl, Jangir Singh v. RuIm. 
In point (3.4) change the word *case* into 
*ca5t-s* and add the following to toe Foot 
Note indicated : 

3-4, 1954 Bom 163 (AIR V 41 C 41 P 7, 11, 14, 
1.5) : 1 Ij R (1954) Bom 194 (DB), Banehhod 
Ramnarayan v. Manurai, 

Note 14a 

Add in the Foot Note inr'icated*: 

1. 1951 Pat 613 (AIR V £8 C 174 PlOfDB), 
Narayan Prasad Sukul v, Rajkishore Mishra^ 
(Contest between prior and sobsequeni lesaeas 
who had taken property on lease from lessor.) 

Add after Pt. 5 : 

[Pt. 5a] The person claiming under the 
transferor is a person who claims nndes 
a title derived subsequently to the date of 
the transfer and not anterior to the said . 
date. 1953 S G 503 (AIR V 40 G 124 
P 14), Hemraj v. Rustomji. 

Note 15 

Add in the Fcot Notes indicated *. 

1. 1953 S C 503 (AIR V 40 C 124 P 14), Bemraj 
V. Rustomji. (Defendant held was not a trans- 
ferre for value who bad paid money in good 
faith.) 

2. 1955 Madh B 93 (Pr 5) ( (S)AIR V 42 C 29), 
Kuhaji V. Basantilal. (Where the person plead- 
ing the doctrine of part peformance faila to 
prove that the subsequent transferee was not a 
bona fide transferee for value and at he had 
notice of the ( ransaction in his favour, any 
right which such person might have got under 
the prior, deed cannot afieot the rights of subse- 
quent transferee.) •{■1954 Madh B 128 (Pr 9) 
(AIR V 41 C 59), Bapuji v. Kukaji •f* 1969 
Orissa 103 (AIR V 39 P a) (DB) Malla Sasi- 
rekhamma v. Oartbham Suramma. 

[Ses l:-52 Nag 244 (AIR V 39 C 65 P 8) ; I Ii B 
(1949) Nag 959, Sobharam Jiwan v. Totaram^'i 

Add after Pt. 2 t 

[Pt. 3] When actually and as a matter 
of fact the transferee has notice, the infor- 
mality of the manner in which be acquired 
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tbak notice or information is not material. 
The main thing is that the transferee 
should know; it does not matter how he 
knows it So long ag it is credible informa- 
tion, which a person of ordinary prudence 
will take notice of, he will be bound by 
it. 1953 Mad 925 (A I B V 40 G 363 
P3)t Ananthoth Gopalan v. Eram Ve^itti 
Kanaran, 

Note 16 

Add in thft Foot Notes indicated : 

3. 1950 80 1 (5i (AIR V 37 0 1 P 18) : 1950 S C 
B 75 (80). Maneklal ifansukhbkai v. H. J, 
Q^moala <t Sons 196 1 Nag 285 (AIR V 33 
0 81 P 9, 11) : I li B 11950) Nag 79 • (OB), Mt. 
Badhabai v. N. /. Kayadu. iWritten agree- 
ment to lease for a term exccediog one year 
sicned by lessor only - \greement is admissible 
under 8 53A.) * 1951 Pat 277 (AIR V 38 C 56 
P 19) : 29 Pat 6i8 (DB), Girija Nandan Singh 
V. Oirdhari Singh •!* l-<50 Cal 23 ( \IR V 37 
C 6 P 20, 21) : I LR (19?)0) 2 Cal 443 iDB), 
Bam Protap v. Nationol Petroleum Co ) 

[See also 1955 Madh B 4 (Prill (AIR V 42 
O 14) : 1 L R (1 '54) ftdh B 237 (DB), Panna- 
lair. Labhehand (After tho iotro.iuetion of 
8. 53. A, 3. 49, Retfistratioa Act w.is also 
amended so as to enable 8 53-A be'ng used in 
supersession of 3 49. But from this it does 
not follow that if it had not been amended, an 
unregistered deed of contract would not ha e 
been admissible for the purposes of S 53-A ] 

5. 1954 Trav.Co. 10 (A 1 R V 4l C 6 P 23) (DB), 
T. V. Knchuvareed v. V. P. Ufariappa 
0<mnder, (Suit lor specific performanco ‘>y per- 
son braving a oontr 'Ct for salo in his favour — 
Property in possession of lessoo from promisor 
in furtherence of the terms of an unregistered 
lease executed ^efore contract for sale was mad© 

Ijes ee performing his part under the contrait 

and such performance aciuiesjed in by trans 
feror • Plaintiff having knowlodge of that fact 
even prior to date of suit agrecoiont — . Tl^ld 
that lessee and bis assigneo were onti'lol to 
resist plaintiff’s attemp- to recover possession 
by ejecting them and rely for that purpose on 
the strength of the unregistered dee l and also 
that the dooumant woe not inadoiissible in 
evidence.) 

[See ol^o 1955 Vind Pra 15 (' r 6) (A I R V 42 
O 7> Chhnielalr. Ram Pratap Ram (Under 
the existing law gover ing procedure in 'he 
State of Yin Ihya Pradesh there is no provision 
which make:- the unregisterel document in- 
admissible in evidence for purposes of proving 
part porformaDodj 

After Pc S add the followinf; : 

[Pt. 6a] Where the original agreement 
though in poasossion of the transferor is 
not produced even after notice to him, 
secondary evidence of the same can be ad. 
duced by the transferee in support of his 
defence of part performance. 1.950 S G I 
( 4 , 6} (A IB y 37 Cl P 16) : 1950 
SO B 75 (S0)» Maneklal Munsulchbhai 
T. S. ^nwala dSon$, (1944 Bom 105 


(AIRY 31), H. J. Ginwalla & Sona v, 

Maneklal Mansnkhbhai, Reversed.) 

Add .■'.iter Note 16a : 

16b- Registration of instrument dur- 
ing pendency of buit. — See Section 52, 
Note 29. 

Note 17 

Add in the Foot Note indicated : 

2. 1952 Nag 115 (117) (AIR V 39 C 45 (9) 
P 8) : I li R (1952) ^ag G04, Deochand v. Mst» 
P<yr‘watihai. 

In Pt. 2 place figure la after the words 
a ‘ground of claim* and in the foot-notes 
insert the following : 

la. 1950 SCI (AIR V 37 C 1 P 16) : 1950 SOB 
75 (SC), Manc7<Ial Mansukhbhai v. H- J. Gifx- 
wala d Sons. ( ‘i>i cases of loise the Legislature 
has recognised that the C'^uity of part per- 
formance is an active equity as in English 
law and is sufficient to support an independent 
aciion by the plaintiff ”) 

Add afier the sentence after Pt 2 : 

[Pt. 3] Thus the defence under S. 53A 
is available to a person who has an agree- 
ment of lease in his favour though no lease 
has been executed and registered. 1950 
S C 1 (4) 'AIB V 37 C 1 P 16) : 1950 
S G B 75 (SC), Maneklal Mansukhbhai 
V. Hormusji Jam edH Ginwata d Sons •& 
1953 Hyd 97 (A I B V 40 C 37 H 3) : 
I L R (1953) Hyd 110^ Mahommed 
Sadrudiin Khan v. Qulam Mohiuddin. 

Note 18 

Add in the Foot Notes indicated : 

1. See also 1955 Vind Pra *5 (Pr 4) (AIR V 42 
C 7), Chhotelal v. Ram Pratap Ram (The 
defence of part performance was. therefore, 
open in State of Vindhya Pradesh even before 
the application of Transfer of Property Act 
exactly in the same Tnann^r as it is open now ) 
[But see I •’50 Kutch 64 {4lR V 37 O 53 p 7), 

Oangnbai Riionski v Jlfaf6ai (Prin iple of 
S. 5 ‘-A is not applicable when it is in coofiiot 
with any statute in Euteb.) ] 

2. See also 954 M .dh B 12 • f Pr 2) (AIR V 41 
0 591, Bapuji v, Kukaji. (So far as the Gwalior 
State territory of Madhya Bharat State is con- 
cerned the principle embodied in S 53-A had 
bson applied even before the Transfer of Pro- 
perty Act >vas made applicable in Gwalior State.) 

Add a(t-r Pt. 5 : 

[Pt 6] In a decision by tho Judicial 
Commissioner of Kutch it has been held 
that the principle of S. 53-A which gives 
the right to a defendant to defend his poa. 
session by using an unregistered document 
against the vendor would not apply in 
Eutch as the Kutch law prohibited any 
such use of the document and expressly 
rendered such a document inoperative in a 
Court in Kutch. 1950 Kutch 64 (AIR y 
37 G 53 P9), Qangaf ai Batonshi v, 
Malbai» (T. P. Act not made applicable bo 
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Kntch_1931 P. C. 79 (A I R V 18) (PC) 
Arjtf, G. H 0. V. Jadunath Majumdar and 
ld34 P G 235 (AIR V 21) (PC). Pir Bax 
V. Mohomed Tahar, Rel on ) 

Note 19 

Add in t*''e Foot Note indicated : 

1. 1H55 Hyd 101 (Pr 9) (\Ilt V 42 0 25) : I L B 
(1954) H,»d 822, Jahangir Begum v. Qulam 
Alt Ahmed. {The doctrine embodied in S. 53- A 
would «pply even where the vendee’s euU for 
specific perfortuanje has become barred.) ■£• 19 U 
Nag 40a (.05) {A. IB, W i O 126 P 12) : I L B 
(I950j Nag 25, ilmroo v. Babarao. 


Note 20 

Add in the Foot Note indicated ; 

1. 1951 Pat 502 (A I B V 68 G 139 P 8) (D^, 
Sailajananda v. Lakhichand Sao * ('51) 1951 
Nag L Jouc (Notes; 82, Manokar v. Pt. Bam- 
krishna. 

Add after Pt. 1 : 

[Pt. 2] The defendant claiming the 
boneht of the doctrine of part performance 
must raise the plea in his written state, 
ment. 1955 Madh B 93 ( Pr 4) ((S)AIB 
V 42 G 29)^ Kukaji v. Basantilal. 


Volume II 


SECTION 54 

insert above Syn psis of S. 54 — 

As to exemption from operation of 
paras. 2 and 3 ,in Himachal Pradesh see 
Gaz. India, 1951, Pt. II, Sec. 3, P. 2040 
(8, R. 0. 1873). 

Add in the Synopsis after Item 10 : 

10a.<>Sale or gitt. 

lOo. Sale or hire purchase agreement. 

Note 1 

Add after Pt. 2 : 

[Pb. 2a] A sale ordinarily means a 
voluntary act, the transferring of property 
voluntarily by the seller to the buyer at a 
price. The term cannot include a compul- 
sory sale as it is a contradiction in terms. 
1951 Cal 151 (AIR / 58 C 30m P 17, 
24) : ILB 1952) 1 Cal 263, Calcutta 
Electric Supply Corporation, Ltd. v. 
Commr. of Income tax. We-it Bengal. 

Add after Pt. 9 and before the sentence. **Tbe 
Act does not apply to the Punjab ....** 

[Pt 9a] In areas where Transfer of 
Property did not apply it has been held 
that before an oral sale can be allowed to 
be established in a Court of law, the Court 
muse be convinced of one of two things, 
viz., that the entire consideration had 
been paid by the purchaser to the vendor 
or the possession of the property in ques- 
tion is made over from the one to the 
other. It is then and then only the Court 
can reasonably come to the conclusion 
that there has been a transfer of owner, 
ship of the property intended to be sold. 
Other rales enacted in S. 54 are in the 
nature of technical provisions of law 
which shonll be extremely dangerous to 
apply where the Act is not in force. 1955 
Raj 70 (Pr 5) (AIR V 42 C 23) : I L B 
(1954)4 Raj 705 (DB), Sampat Baf v. 
Pokar, 

Note 3 

Add in the Foot Notes indicated : 

4. [See however 1961 Nag 129 (AIB V 88 0 95B 


Prs 7. 13 14, 18) : I L B (1949) Nag 626 (DB), 
Kashinath ippa ShanJ^r Appa v. 

Nanaji Loba. (iettlemeot of debt by Debt 
Conciliation Board Claim of Rs. 11,U00 oon. 
ciliated for Bs. 6,000 — Debtor executing sale 
deed of his fields in favour of ortditor lor the 
a iiount — Trausaotion held vclnntary transfer 
giving rise to right to pre-empt )] 

Add at the end of the note as separate para : 

[Pt. 9j A sale by the official liquidator 
under the Companies Act is governed by 
the provisions of this section and has to 
be by a registered instrument to pass title 
to the pnrohaser. (*60) 1950 Nag h Jour 
(^otes) 30, Dalmia Jain <B Co. v. Messrs* 
B. S H Verma., (Title on registration 
relates back to execution.) 

Note 4 

Add in the Foot Note indicated : 

3. 1965 N U C (Assam) 622 (A I B V 42 ), MU 
Out Bibi V. Mt. Mimsanu 
Add after Pt 3 : 

[Pt. 3aa] The Nagpur High Court has 
also taken the same view. 1951 Nag 428 
(A I BV 38 0 132 P 9) : ILB (1949) 
Nag 426 ( DB), Zainab Bi v. Jamal Kkass 

Add after Pt. 3a : 

[Pb. 3bl The Madras High Court also 
has taken the same view. 1952 Mad 671 
(AIB V39 P 16, 21, 26): ILBil9S2) 
Mad 1010 (DB), Masum Vaii Saheb v. 
Illuri Modin Sahib. 

[Pt. 3c] The Allahabad High Court also 
has taken a similar view overruling its 
earlier decisions 1936 All 600 (A1‘R Y 23) 
(D B), Eulsum Bibi v. Shiam Sunder 
and 1937 All 25 (AIR V 20 (DB), 
Kulsum Bibi v. Bashir Ahmad, to the 
contrary effect. 1951 All 86 f A I B V 38 
G 12 P 42, 49): J LB { 1952) 1 All 477 
(EB), Ghulam Abdus v. Mt. Bazia 
Begum. (A transfer may have, all the 
attributes of a true *hiba-bil-ewaz* known 
to Muhammadan law, and it may also be 
treated as such; but if it falls within the 
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parview of 8. 64, T. P. Aot, and is not 
Reeled ia the manner provided therein, 
it wiU be inoperative and ineffectual in 
law. The delivery of possession under such 
a transfer will also he ineffectual as against , 
the real owner of the property.) 

Note 5 

Add in the Foot Notes indicated : 

S. Ii449 ^iad 862 (A 1 B V 36 0 399 P 12), 
Qopala Krishnamurthi t. Madireddi, 

4. '. 1 , 60 a also x95l Nag 17 1 (AIU V 38 C 34 Prs 6 , 
II): i L.R(1950) Nag 618, Balkrishna Gopal 
▼ . Bangnath Hanmant. (Extioguishmor t of 
DOKgage b; transfer of propeit; can be ejected 
only by a sale, gift or exchaiigc. tSo long as the 
title of the mortgagor to the property tranS' 
ferrod is not in dispute the transaction is not a 
•ooi^xomise of a disputed title. The property 
when it is of more than Hs 100 in value Las 
to be transfened onJy by a registered instiu. 
ment in order to transfer title.)] 

3. 1952 All 200 lA I B V 39 C 77 Prs 3 2, 17, 18', 
(DB), Mt. Qayumunissa v. liashidul AfoHTr. 
(Liontliticn of repurchase en.bodied in need 
itself is not necessauly conclusive on the qu s- 
tion, wheth r. the transnCtioo is inorttage bv 
oooditioual sale or tale wit > condit on of iepu<-> 
chase loteutioo of parties bas to be gatbe ed 
from deed and surrounding- circumbtancc' . *1*19 2 
IDA 17117 lAll), Ham Charan v. Baij Nath. 
(Document style'! fale deed S'-aung tlu-t p..t8 8- 
sioo had been banded over to veodre and that 
vendee WaS entitled to bave muiatum cnaile in 
hi8 lavo; r — ConTiderat:on said to be finrincial 
assistance to vendor, iu li'igation pendi- g 
against property, teniativcly valued — Transne- 
tion heJ.1 out and out snle ) ►!< 19'1 Nag 40 > 
(A I R V 3' C 126 P 1 i) : I L R (1960) Nag 26, 
Amrao 9 . Dabarao. (Djcument der.or be' as no 
agreeaiC'ut and stsu'i-cd as sueb, and without 
words of coo veyance the* ein an ' cle^-rl- stating 
that a sale » eed w U be executed iu future n ust 
be rega'ded as »in a<'(eeii'ent and not a convey- 
ance.) <i> 1951 Pat 45.4 (AIK V 3i, C 123, P 101, 
Bajkumar Singh v Vchit Tatwa. (Non- lelivery 
of uoouiuent ol iale and non-delivery of losu-es- 
sioD are not of much impo tunce for the jur- 
poses of deter i iuing what wks the intention of 
the parties in a ca^e where ihe ‘ul ha- been 
fled nine days afier the sale.) 4* 1960 All 632 
(A I R V 37 C 249 P 9) : I li B (19 3' 1 All 2«5 
(DB), Sahadeo Singh v. Miinthi Kuber Nath 
Lai. (Where tbeie is iuteu ion to tmnsf r 
ownershii) immediately a coedit on for rever- 
sion of ownership to vendor on the failure of 
vc'^dee perforna ng his part does not detract 
from transaction being a completed sate. If su h 
a. condition is void under Isw it would be 
ignored but will not aileot the effect of the 'ale 
deeii.J*(’50) 19f0 -NagL.T.ur (N^is) 83. Khup 
ekand v Narayan. (Land mtendod to be con- 
veyed — Deed reserving to the vendor half 
interest in only one of trees standing on land — 
Ueld right t fruits of other trees was trai s- 
ierred to purchaser.) •i'(’49) 1949 All L Jour 666 
074, e75. 677) (DBl, Oirja Prasad v. Nazish 
XiiMain (Heirs of A enteriug int? ftt^reement 

with b B BBfteiDg to finance heirs to recoser 

VropeTties left by A—li to iMcoire owner of 
•eztain property in lieu of his aid — Agreement 


called agreemeot of partnership— On eon?tnie- 
tioo of droument held parties intended that title 
to property should be conveyed under document 
ana farther dOL-aii.ent was not contemplated.) 
10. 1963 Nag 167 (A I R V 40 C 67 P t) : I L R 
(1952) Nsr 64t (647) (DBy, Shewantahai v. 
Vishwasrao Qovindrao 

13. 1 6U All 63MA I R V 37 0 249 P 2) : I li R 
(1958) 1 All 26*^ (DB), Sahdeo v, Kuber Nath. 
[S 00 01.50 1*49) 1949) All L Jour 506 (674, 676, 

5'7i iDB), Qirja Prasad v. Nazish Eusain. 
{B (finaociDg heirs ol A to recover propeities 
left by A and to become owner in lien of his 

aid Held on construction of document that 

parlies intended title to be conveyed withoat 
anv lurthec document.)] 

14. i960 All 632 (A 1 R V 37 C 2:9 P 2) ; I L B 
( 953) 1 All 2G5 (DB), Sahdeo Singh v Kuber 
Nath Lai I960 Pat PS (A I R V 3 - C 24 P 4), 
Pra'fyamon Prasad Sinah v. Mahadeo Singh 
4'(’49) 1949 AH L Jour 566 (57b), Qirja Prasad 
V. Nazish Husain. (Per De.^ai J .) 

Add aiier Pt. 9 : 

[Pfc. 9a] In determiniDg tbo question as 
to tho nature of a transactioa tb© Court 
should not be led away merely by the 
ostensible appearance given to it by the 
words used by the parties, but should 
make an attempt to go behind the phraseo- 
logy for the purpose of ascertaining the 
real intention of the parties. In other 
words, it is not the garb with which the 
parties choose to clothe tbe transaction 
that should guide the Coints, but it ia the 
spirit permeating the transaction that 
should bo the determining factor of its real 
nature. 195^ All 195 (A J E V 41 C 208 
P 10)t Central Finance d Housing Co., 
hid. V. British Transport Co. (Held, 
that tbe transaction in question was in 
reality a transaction of sale and not a hire 

purchase agreement.) 

Add aitcr Pt (4 as sep::rate para : 

(Pt. 15j A decree for specific perfor- 
mance of a contract to sell property 
merely declares tbe rights of the decree- 
holder to have a transfer of the proiierty 
executed in bis favour and such a decree 
by itself is not efi'ective to transfer title. 
Hence, so long as the sale, deed ia not 
executed in favour of the successful party 
either by tbo defendant himself or by 
Court, the title continues to remain where 
it was before tbe passing of such decree. 
1953 Nag 167 (AIR V 40 C 57 P 11) : 
I L B (1952) Nag 644 (649) (DB), 
Shewantahai v. Vishwasrao Govindrao. 

Note 8 

Add in tbe Foct Note indicated : 

2. 1-162 IDA 174 I 9 (Assam), Alt Husain r , 
Nazar AH SaEcar 

\^ee also <953 Bmu 146 (\ I R V 40 O 48 fr 4) 
ILR (1063) Bom 2S3 (DB), Jibhaoo Harisingh 
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V Ajab Singh. (Oral Bale of propertj ia 
valoe above Ks 1< 0 by delivery of poasespion 
accompani»^d by piving vardi to village officer 

who effected mutation in favour of vendee 

There is no sale )] 

Note 10a 

Add after Note 10 : 

lOii. Sale or gift [1] See S. 122 

Note 16 and the undermenfioned case • 
1954 Punj. 116 ( A I P V 41 0 55 P 7), 
Bakshi Bayn v. Dewat Ram. (The ven.' 
dors were a Christian Mission. They want, 
ed to help Christians who had been ser. 
ving them Property worth Rs. 8 OOO was 
alleged to be sold for Rs. 190. No money 
was paid before the Kegistrar. There was 
evidence that no money was received from 
the alleged transferee as price but he had 
only to pay some siibac*iption_Kef^i. that 
the transaction was a gift and not a sale )* 
1954 Pat 280 (Pr 10) (A I RV41G 96) 
(DB)^ Dcvji Shivji v. Easanias Ramji, 
(Whatever mig t be the original motive 
behind a deed, if it purports to be a deed 
of transfer and consideration has been paid 
for it, it must be treated as an effective 
deed of transfer and cannot be regarded as 
a deed of gift.) 

Note 10b 

Add after Note lOa : 

10b. Sale or hire purchase agreement 

[Pt. 1] An agreement styled as a hire 
purchase agreement was entered into bet- 
ween A and B. Under the agreement B 
agreed to take on hire a bus belonging to 
A and was liable to piy the hire of the 
bus by twelve monthly instalments start- 
iog from 1.7 1941 to 1.6.li^42. The total 
amount of the instalments to be paid was 
Rs. 1320, M hich was equal to the value of 
the bus. After payment of the instalments 
the hirer was to become the absolute owner 
of the bus. If the hirer ^ made any de. 
fault in payment of any of the instalments 
it was open to A to terminate the agree- 
ment and to take possession of the bus. 
On the other hand, B was also given the 
wght to terminate the agreement only if 
the bus was surrendered in the same order 
and condition in which it was hired ‘ fair 
wear and tear excepted.’' In case B chose 
to terminate the agreement he was liable 
not only to deliver the b s but further to 
pay a sura of Rs. 1500 on acecunt of de. 
preciation in the value of the bus. In ad- 
dition to that he was to forfeit the amount 
of instalments already paid. It was held 
that the transaction was in reality a sale 
and not a hire purchase agreement. The 


so called right of termination given lo the 
hirer was illusory and was deliberately 
inserted into the agreement for the pur- 
p-'se of giving it a deceptive appearance 
and concealing the fact that the transac- 
tion was an out and out sale. 1954 All 
195 (A I B V41 C 108 Pr 14 ), Gem^ 
tral Finance d Housing Go , Ltd. t. 
British Transport Uo.(PriDCiples determin- 
ing the nature of transaction laid down.) 

Note 11 

Add in the Foot Notes indicated : 

1. 1949 Nag 3e9 (AIR V 36 C 158 P 6. 7, 9, 11): 

K Nag 849 (DB). Balram Naaare w. 

Makadco Panduji. (Where a proprietor holding 
sir rights parts with only occupancy rights in a 
field and not ownership outright and the parties 
agree that a specified rent shall be paid in res- 
pect of those fields, then whatever the pirties 
may choose to call the transaction, in law iba 
transfer amounts to a lease.) 

2. 19^2 Nag 46 (A I R V 9 0 22 P 20) : I Ii B 
(194 •) Nag 699 (D8), Onlcar Laxman v.Hantdee 
Bhagxvan- (Auction sale by co-operativa Baok^ 
Under conditions of sale title to proterty 
was not to pass unless sale deed was executed— 
Auction purchaser taking only lease of property 
purchased instead of a sale deed — Lease 
autborieed — Transaction held nut sale so as to 
give ri-e to right of pre-emption.) 

3. 1*49) 7 J <£ K L R 224 (227). Ohauri Shanhar 
V. oardar Qohind Singh (LuDd transferred by 
deed styled Bi mama Mauras ^Transferee called 
occupancy tenant in the deed and granted 
heritable and transferable rights — Transferor 
barred from evicting transferee under any 
ciicumstance — Transferee made liable for 
annual rent equivaleut to tied revenue and two 
annas in the rupee— .Held that transaction wm 
lease and cot sale.) 

Note 11a 

Add alter Pt. 1 as a separate para : 

[Pt 2J As to the distiostioa between a 
sale and reliaquishmeQt see the under- 
mentioned case : 1954 Bom 95(A I B V 
41 G 23 Pr 8)i I L B (1953) Bom 1281 
(DB Provident Investment Go, Ltd ▼, 
Gommr. of I. T , Bombay Gity. (A sale 
or a transfer presupposes the existence of 
the properly which is sold or transferred. 

It presupposes the transfer from one 
person to another of the right in property* 
On the other hand, relinquishment means 
the extinction oi a right or the destrootioa 
of a property, and if the property is des- 
troyed or the right is extinguished, there 
13 nothing left to transfer or to sell.) 

Note 12 

Add in the Foot Notes ndicated * 

5 1951 A-l 86 (A I li V 88, C 12 P 20) : I L B 
(19521 . All 477 (FB), Ghulam Ahbae v. MU 
Bana Begum, 

9. 1962 I D A 17117 (All). Bam Charan v. BoHj 
Nath (Sale for finanotal assistance in litigatioo, 
tentatively valued.) 
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13 . Sea also I960 All 689 (MR V 87 0 249, P 
3) : I L U (1953) I All 265 (DB), f^ahdeo Singh 
▼. Munshi Kuher Nath Lai, (lalein conaidera- 
tion ot veoflee tiling suit at his own expense 
and recovering possession of property - Suit 
eompromised by paycoent ol cash to defendant 

Transaotion is not a sale and at an; ratu not 

a pre e < ptible sale because consideration for 
sale is expenses not ascertained and labour the 
^alne of which is incapable of ascertainxnentOl 
Add alter Pt. 2 : 

IPt. 2a) The mere fact that the sale 
deed untruly recites the payment of con- 
sideration cannot render the document 
invalid. 1952 Bom 56 (AIR V 39 C 7 
P 1) (DB), Chandrashanhar Uanishan- 

har V. Abhi i MaihuT% 

Add after t-t S : 

IPt. 6a] Where however tlio property is 
given in lieu of dower and not in consi- 
deration of the bride’s relinquishment of 
the dower the transaction which is only a 
unilateral transaction is a gift and not a 
sale. 1952Hyd3(AmV39C2P 9).ILR 
(1952) Eyd 7 (DB), Bashimv. Aminabi, 

Note 13 


Add before Pt. 1 : 

[Pt. la] The price may be paid or pro. 
niiseo wholly or in part. 1952 Bom 56 
(A I B y 39 C 7 P 1) (DB), Ch mdra. 
sh>nk T Manishanf^ar -7 Abhia M‘ithur-i> 
1953 Trav.Co iHl i AIR V 40 C 54 Pr 9) 
(DB), P^i-zhaniappa, Gheitiyar v. tiouih 
Indian Planting and Industrial Go Ltd, 
(A sale is nonetheless a sale whether the 
price be paid down or the price be pro- 

mised to be paid.) 

Note 14 


Add In the Foot Notes indicated : 

1 . 1952 Bom f6 (A I R V 39 C 7, P 1) (DB), 
Chandrashanlcar Manishankar v. Abhia Ma~ 
thur * (’49) 19.'< Nag L Jour (Notes) 69, 

Fi^nnshcifi V* LdliTK^yts _ ^ ^ — V 

[See also 19^4 Punj U6 (A I B V 41 O 56 P 7), 
Bakshi Pam v. Dewat Ram (Property worth 
Bs. 8000 sold for Ks. 90— Price not paid 
before Registrar — No evidence that price was 
paid by vendee but that he bad paid only some 
Jubsoription to the vendor which wae a Chris- 
tian miBsion—Transaction held was not a sale 

2. *'l954^l^m 518 (Pr 15) (AIR V 41 C 
Pramod V. Bhatr Kanwar R ij Nath * 1^53 
Orissa 818 (AIR V 40 O 92 P 42) : ILR (1953) 
Cut 843 (DB), Chandrasekhar v Pytambare 
Dibva. (Mere non-payment of con ideration 
will not arrest the passing of the title as sale 
mav be ofieoied for prio<- paid or promised.) * 
1950 All 632 (A 1 B V 37 0 249 P 2) : ILR 

I All :r65 (DB), Sahdeo Singh v. Nuber 
’ Nath Lai, (Sale may be co“pWte thoagh (uU 
price baa not been paid) ■f' ( 4 h) 1949 Nag Ij 
t Jour iNotes) 69, Puranshan v. Laltnan. 

1962 Bom 66 (A B V Ssi O 7 P 1) iDBi, Chan, 
draNsankar Maniahankar r, Abhia ifathur. 


[Sea also 1955 Cal 101 (Pr 14) {(3) A I B V 42 
0 26) (DB), Prasanta Kumar Surv. Inters 
national Contractors Ltd. (Tue ordinary 
govomiag veodoru aod purchusers is that kh® 
pa;in<;n& of tho consideration is to be eiounl- 
tane jus with and at the time when the con- 
veyance is executed by the vendor. In any 
particular c.ii-e, however, the parties may 
agree to deviate from the ordinary rule )] 

11 . 1953 Orissa 316 (A I R V 40 0 92 P 42) : 

I L R (1953) Out 343 (DB), Chandrasekhar v. 
Pitambari Dibya, 

12 . 1953 Pat 33 J (AIR V 40 0 115 P P), Oirish 
Narayan v. Akhiar Hussain. (Under the terms 
of sale deed vendi^e was to piy certain arajUQt 
to vendor's crL'diturs out of the considerKtion 
and balauce was to be paid at time when regis- 
tration receipt was handed over to vendee. 
There whs a further agreemeut to the effect that 
the husband of tbe vendor would execute a 
jamaoatnacQi in favour of the vendee so as to 
compensate her in case there was any delect 
found in the vendor’s tide to the piopetiies. 
Neither tbe registration receipt nor ihe sale- 
deed was handed over to the vendee, aud aha 
did not get possession of the proptriies covered 
by tbe deed— Seld, that it was luauifest from 
tbe recitals in the dt-ed and from the facts tliat 
the intention of the parlies was that title should 
pass on the payment of the consideration 
money, which was to be paid at tbe time of the 
passing of the registration rreeipt. As no consi- 
deration had been paid either to the vendor or 
to her creditors no title had passed.) 

13. 196J Orissa 315 (A I K V eO C 92 P 42) : 
ILR (19 v3) Cut 343 (DB), Chandrasekhar v. 
Pitambari Dibya 19-11 i^at 454 ( \ 1 K V 38 
0 123 t' 8), Rajkumar Singh v. Uchit Tatwa, 

14. 1950 Pat 288 ( V I R V 37 C 71 P 5), Mo tlal 
Sahu V. Ugrah Narain. 

15. 19 »3 Orissa 315 (AIR V 40 0 02 P 42) ! ILB 
(1953) Cut (Dti), Chanirasokhar V, Pitam, 
bari Dibya, (To gather tbe intention of th# 
parties the Court is bound to look to the torina 
of tbe contract and not to B| cculato as to the 
intention from evidence de hors the iosirumont. 
The only evidence that the Court will look into 
is that afforded by what the parties have vaiA 
and evidence aliunde is n-ot admijsible to prove 
tbeir intention il the language employed ia un- 
ambiguous. 1947 Pat 1 (A 1 tt V 34 U 1), eirtam 
Bingh V. Jagannatb Barawgi, Relied on. But, 
if tbe recitsl is clear that the receipt of ronei- 
deration and the transfer of title should be 
simultaneous, or that the sale is made in ex- 
change for tbe price and the vendee ia made the 
owner and put »n potsession after realization of 
tbe entire consideration the only inference 

I should be that one is dependent on the other. 
If the recital about the I eceipt of consideruion 
is proved to be in orrect, a latent ambiguity 
arises and if the clicumstances show mat tbe 
consideration was not, in f»ct, paid it would 
follow that tbe intention of the parties was not 
to effect a transfer oi ownership by tbe mere 
execution or registration of the document: 1949 
I at 36t (AIR V 35 O 10') : 27 Pat.22. Md. 
Murtaza I’Usaain v. Abdul Ba'iman; 1960 Pe4 
288 (AIR V 87 C 71), MotiUl babu v. Ugrah 
Narain; 1962 Pat 263 (aIK V 39), Fanohoo 
I Bahu V. Jonki Mandat (DB), Rel. on.) 
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16. 1952 Pat 263 (AIR V 39 P 6, 7. 8) (DB), 

P^nchoo Sahu v. JanJci iTcinddr (>ale.d€€d ^ 

Question whether title pastes on execution and 
registraiioD of deed or on payment of conside- 
ration depends upon inteotion of parties to be 
gathered from dfed itself.) •£• 1950 Pat 288 (AIR 
V 37 C <1, P 6), M tiial Sahu v. Ugrah Nctrain, 

Note 15 

Add in the Foot Note indicated ! 

2. 1950 I at 85 (AIR V 37 0 24, P 4), Prod, 
yamon Prasad Singh v. Mahadeo Singh. 

Note 16 

Add in the Foot Note indicated • 

1. 1954 Pat 280 (Pr 10) (A I R V 41 C 96) (DB) 
Uevji Shtvji V. Karsandas Eamji. (Want of 
adequate consideration would not of itself afiect 
the title oi the vendee.) ^ 

Note 17 

Add in the Foot N^tes indfeated : 

1 . Ip63 Pom 145 (A I R V 40 C 46 P 4) : I L R 

(■’B), Jibhaco Hari Singh V. 
Ajab Singh. (Oral sale of propeity in value above 
Rs. 100 by de livery of possession accompanied 
by giving vardi to village officer who effected 
Tnut .lion ID favour of vendeo-Sale is invalid.)f. 
19olNag]7f (.\IR V 38C34 P ll):lLIt (I960) 
Wag 618, ifafifrts/ina V Pangnath. (Transfer of 
part of murUnged property in satisfaction of 

Rc properly is more than 

Rs. 100, tiansftr to pass litle must be by a 
registered instrument— Mere deliv ry of posses- 

to transfer till- ) f. 1952 
IDA 17119 (Aseam>. Hussain v Nazar AH 
Sarkar. (Land sold for Rs 250 Sale-deed not 
registered — Mutaiiou subsequeni ly attested in 
favour o. transferee _ Mutation cannot be sub- 
stitute for sale deed.) 

4. 1949 Nog 410 (A I R V 36C 165 P 13);I L R 

(1949i Niig 6b4. Bhulklwo Ohasiya v. AH. Hart- 

Add after Pt. f 1 as a separate para : 

[Pt. 12] For tbe purposes of pre-emp. 
tion under b. 176. Berar Land Revenue 
Lode It jg not necessary that tbe sale 
should be by a registered deed as required 
by S. 54, 1. P. Act. For that purposes, a 
sale 18 eflected in fact where the seller hag 
received consideration from the buyer and 
put him in possession, although the execu- 
tion of an instrument of sale was omitted 
fraudulently to evade the law of pre-emp. 
tiOD. 1953 Nag 182 (AIR V 40 0 64 

^ (1952) Nag 636 

Kishan Laxviinarayan v. 
hhrzdhar Ramchundra * 1962 Nag 45 

Ul RV39C22P13):IL R (1949) 

699 (DB), Onkar Laxman v. 
Mamdeo Bhagwan, 

Note 18 

Add in the Foot Notes indicated : 

T T V 41 C 43 P SO) : 

^ (1952) Nag b? (48), Ghanaram v, Paltoo. 
lAiwnet remains owner of property even after 


the execution of lease— What he transfers after 

JeaeiDg out is not a mere abstract right but 
p-rty) •* 

3. But see 19U Nag 109 (AIR V 41 C 42 P 8- 1 • 
ILR (195 ) Nag 37 (i8), Ghanaram v. Paltoo 
(Sale of property under lease need not oeces- 
sanly be by registered instroment—Where value 
of property is Jess than Rs. 100 sale may be 
eflected by delivery of possession.) 

Note 19 

Add in the Fo't Notes indicated : 

13. 1949 Pat 504 (MR V :h 6 C lr^3 P 2) : 27 Pat 
202 DB), Jagannath Prasad Singhs Chhata 
Sah. (Oral sale by the mortgagor to the usu- 
fructuary mortgagee in posses ion of the pro. 
perty mortgaged for Rs. 96 passes title to tht 
usufructuary mortgaees.) 

[See also 1954 Nag 109 (A I R V 41 0 42 P 301 * 
ILR (1952) Nag 37 (48>, Ghanaram v. Paltoo» 
(Co-owner ‘still remains the owner after exe- 
cution of mortgage or lease of the property— 
Transfer of bis interests is a transfer of pro- 
perty and not a mere transfer of abstract 
rights which ho possesood in the property 
before he executed fhe mortgflge or lease )1 
144. 19'0 Asssm 107 (A I R V 37 0 42 P 18, 86, 
r6) (DB), Dharameshwar Sarma v. Lakhayal 
dkar (Ram Labbaja A. C. J., contra.) 

Add after Pt. 4 : 

[Pt. 4.'iJ A permission to plint trees on 
land and have access to gather their fruits 
is a mere licence and not a sale of in- 
tangible property. 1952 Nag 321 (AIR 

V 31 P 5): ILR ( 1954 > Nag 172 Balaji 
Bhumayya v. Misrtlal Chandmal. (N6 
registration is requjred_i9^8 Nag 377 
(AIR V 25) ( DB)^ Mulji Sickka and Ooi 
V. Nurmohammad, distinguished.) 

Add after Pt. 18a as separate para i 

[Pt. 18b] The residuary interest of the 
lessor in tbe property he has leased out is 
tangible property. 1954 Nag 109 (AIR 

V 41 C 42 P 30); ILR (1952) Nag 37^ 
Ghanaram v, Paltoo. (Tbe sale of such & 
property, the value of which is less than 
one hundred rupees, may be effected by 
delivery of po-session under S. 64.) 

Add after Pt. 19 as separate paras : 

[Pt 20] A patta right is intan^'ible and 
tbe s ile of such right can be effected only 
by a registered document. 1950 Hyd 68 
( AIR y 37 G 16 P 5) : ILR (1951) Byd 
283 ( DB), Kandkurt Anihya v. Korahola 
Gattadu. 

[Pt. 21] The interest of a partner in a 
partnership is an **intangible thing" but 
is not "immovable property" within the 
meaning given to it by the General Olanses 
Act, 1897. It is moveable property and 
its sale does not come within tbe second 
clause of S. 54. 1950 Nag 89 (AIR V 3? 

C 29 P 5,6) : I LB >1950) Nag 355 
Firm Sahebram v. Purushottamlal* 
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Note 21 

Add in the Foot Notes indicated : 

1. 1964 Orissa 'il (\ I K V 41 09 F 1) (D6). 
Parihhii 'M'hapa v. Nidhi Thapa -b 1956 N U 0 
tOriBsa) 48S (A 1 U V 42), Sudarson Baut ▼. 
Jairam Sahu -P 194^ Na 410 (AlH V 3C G 165 
P 18) : ILR (1949> Nag 534, Bhuikhu Qhasiya 
T, Ml Hiriyabai. (Property \\orih not oiore 

tLao Bs. 100 Vendee acquires complete title 

by mere delivery to him of the property — Fact 
that there is in addition an unregisterei 6i.le 
deed oau ot affect the good tiile acquired tv 
hiui 1 (’oO) 1^50 Bur L R iHO) 119 1122, 123), 

Daw Fin v. TJ Sein Kyu. Delivery must be 
aotu 1 delivery at time of eale- Mere construe, 
tive delivery of possession is not suOScient for 
the lurposes of ibis section.) 
tfiee oiso 1956 N U ^ (All) .260 (AIR V 42). 
Mazhar Husain v. Babu Aziz AH (Plaintiff 
selling trees for Bs VO to dele.idant — Agiec- 
ment to reconvey property sold to plaii.tifi 
vithin ten >eais on payment of R-. vO also 
executed^Plaintifi suing lor possession of pio. 
periy on p^ynieut of lU. 90— tiojer cour-e 
for plaintid held was to have in&titui.d suit 
requirii'g defendant to re onvey property on 
receipt of Rs. 90— Decr:^o for possession bjw- 
eve. held could be passe i a pro»erty wan 
worth Re. 90 and was tangible )] 
la. [S. a also 1 50) 1950 Bur L R (HC) 119 (122, 
133), Daw Fin v. U Sein Kyu (Sale of pro- 
perty worth less than Rs. 100 — Sale need on- 
regibterea— In or er to make out title lor tho 
vendee the s.le must be by actual d liveiy ut 
the time of sale — Mere consttuctive delnery 
is not sufficient }] 

7. 1951 Hyd 42 (AIR V 38 C6 P 3) (DB). 
Nagayya Baliah v. A. Sayanna iDocuioent 
though not registered can be looked into for 
ascertaining whether there wa a contract for 
sale and whether i arty was in puvsess'on in 
pursuunc to that cnntr>ict ) d* ('4o) 7 J & K L B 
Its (161). iSota v Abdulla Joo 
9. lv.64 Orissa 31 (A 1 K V .1 C9 P 1) (DB). 
Parikhit Thapa v. Nidhi Thapa. (Existence ol 
nnregist^rcii document is not u bar undi-r 91, 
Evi .enco Act from proving the transection of sa e 
by actual delivery The document itself is ad- 

missible for the purpo&e of proving the t^ruis of 
the contract between the parties ' li)2w Mad 
646 (AIR V 16), Kuppuswamx Goundan v. 
Ohinnoswami Goundan, Dissented; lVt29 Put 
620 (A 1 U V K >, Keshwar Mahton v. Shconan 
dan Mahlon\ 1943 Boin 431 (A 1 R V 30) Tri- 
hhovan Hargovan v. Shankar De$ai\ 1 92 V All 
206 (1) (A 1 R V i2). Daya iiam v Sita Bam. 
and j 930 Mad 30i (AIR V 23), Mohd Oosukani 
"•i.Md.S. Maracayar, Rcl on.) 4" i954 Nag 109 
(A 1 R V 41 O 4 P 31): ILK (1952) N g 37 (48), 
Qhanaram v. Paltoo 4* 1951 Hyd 42 (AIR V 38 
0 D P ) (DB), Nagayya Baliah v. A. Sayanna 
«• 1949 Nag 410 (Alii V 36 C 166 P 13) : 1 L B 
(194 ■) Nag 6fl4, Bhulkhoo v. Mt, Hiriyaba*. 
iSee also (*60) 1960 Bur LR ( C) li9 (122, 123). 
Daw Fin v. U Sein Kyu. (Sale of land worth 
lee tnan Bs. iOO 8 le deed not registered - 
Ten ee e suit for po session cannot succeed 
when he alleges only that he was in possession 
nlready at the time of sale deed buu nettber 
pleads not proves that the sale was by delivery 
poeseaiion.)] 


1 10. [See also (’50) 52 Mys H C R 443 (446) (DB), 
I Bale Madappa v. Nanjappa.'i 
Add after Pt. 11 as separate paras : 

[Pfc. 12: When an oral sale which is 
set up, would be v^lid, if pioved, its proof 
or a finding that it has been proved would 
necessarily involve a findi^ng as to validity. 
In such a case when the sale is held proved 
the hndine cannot bo challenged in second 
appeal on the ground that the Court had 
billed to give a definite and express finding 
on the point whether the sale was for a con- 
sideration which was below Rs. 100. 1952 
Assam 52 (AIBV 39 0 33 P 6 10,13)1 SB), 
Sehopanid Skah v, Lha ilal Tewari, 

|.Pt. 13J Notwithstanding the provisions 
of this section every transfer of an occu- 
pancy holding or a portion thereof by sale 
is compulsorily registrable under S. 31, 
Orissa lenancy Act, even though the pro- 
perty is less than Rs. It 0 in value. In the 
absence of registration title does not paFs 
to the transferee. 1951 Orissa 11 (A I R 

V 38 0 4 P 4,5) : I LR (1950) Out 322 
( DB), Paramananda has v. Sarkar Rath. 

Note 22 

Add in the Foot Notes indicated : 

2. 1 »53 4M (AIR V 40 C H7 P 4) : I ti R 
(1953) Bi.m 107 1 (FB) Bhikhahhai v. Chimanlal. 
5. i953 Bom 437 (A I K V 40 0 107 P 4, ?0) : 
ILR ('V’6:') B ra 1C71 iFB), Bhikhahhai Nana- 
bhai Patel v. Ch manlal Maganlal Shah (Where 
a mortga or sells the mon^a^'ed prop.rty to a 
eub-m rtga-. ee in po.-sesBion kb the Bub-mott- 
gageo is already iu posno siou no furtu<r posses- 
Bion cun be given to him and hence, even 
aa-uming that the equity of redemption consti- 
tu'es a tiingiblo immovable properly, the sub- 
mortgagee can acquire litie to the property only 
if be obtnins a registered instrument.) 

1h 65 N U C (Ori-sa) 438 (A 1 R V 42), Sudarsan 
Rout V Jairam Sahu (Where the vendee is 
already in possef9i..>n ol tho property sold.aregie- 
tered document is compulsory to pass the title 
to the vendee, especially v/hcii there ia an 
absence of a declaration of renouncement by the 
vendor, or of any evid.nce to the » fleet that the 
Vendor did any overt act by which ho got the 
name of the vt-ndee recorded in any of the pub- 
lic piiperi^.) 

7. 1954 Nag 109 (AIR V 41 0 42 P 19, 23, 29) ; 
ILK (1952) Nag 37 (43. 44 47), Qhanaram v, 
Palt-o * i949 Nag 410 (AIR V 36 0 165 P i3): 
ILK (1949) Nug 634, Bhulkhoo Ghasiya v. 
Mt Hiriyabai. 

Add after Pt. 8. 

IPt. 8aJ Bufc it is net necessary that 
delivery of possession should be contem- 
poraneous with the execution of the sale 
deed ; the sale would be valid even if pos- 
session of property is delivered some time 
after its execution. 1949 Nag 410 i A I R 

V 36 0 165 P 12. 13, 14) •. I L B (1949) 

I Nag 634, Bhulkhoo v. Mt, Hiriyabai. 
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Note 23 

Add the Fo' t Notes indicated : 

2. See alsn \ All 633 (A I R V 37 C 249 P 3) : 
I L R .19A3) 1 All 2flA {DBi, Sahdeo Singh y. 
Munshi Kuber Nath Lai 

3. 1954 Tr V Co 10 <AIR V 41 C 5 P 4. 6) T. V. 
Kockuvareed v. V. P Mariappa Goundor 


195t S C 41 (A I B V 4i C 16 P 18) : 1954 
8 C R 9i0 (S> ), Satyabraia Ghose v. Idugnee- 
ram Dangur <t Co. (Tbe obligiticm of the 
parties to n cantract for sale of land are the 
same as fn other ordinary contracts- and con e- 
qnently tbe doctrine of frostration is spplic. 
able. I •h 1954 T av Co 10 (A I R V 41 C 5 P 4?) 
(DO). T '/ . Kochuvareed v. X'. P Mariappa 
Qoundcr (Until a sale-deed is actually brooahl 
int • existence by act of parties for under a 
decree of Court, the paiby wto has con racted 
fo: tbe purchase cannot bo paid to have acquired 
an onwersbi over tho property, fence he 
cannot ut til then sustain a claim for recovtrv 
of mesne prrfitB from t e lessre of tbe person 
who has c 'Dtracttd to sell as the lessee’s posses- 
sifn under tbe aubsistinR Wa-e cannot be said 
to be wrongful.) 19 3 Afad 4t 9 (A I R V -0 0 
161 P 7), Appa Pao v. Veeranna 'Agreement 
to sell circa not prevent owner from executing 
to third puty — 'I'bird party who pur- 
chases with notice of pr or agreement is subject 

to obligation created by S. 91. Troets Act. and 

can be comielUd to execute sale. deed in en- 
forcement of prior agreement by parts in whose 
favour It is. But until that is di-ne the person 
who can enforce the ag-eeaient acquires no title ) 
* 1951 Mad 707 (AIR V 8 C 25G P 5), Rajam. 
mal V Gopalasivanii (Because < f this fact tbe 
rule of perpetuities, which does not apily to 
mere personal contracts, does not affect such a 
contract as ii does in England wheie under the 
law of contracts such a contract cifates an 
interest in tbe property acreed to be sold.) -f- 
1954 Ajmer 59 (A I Ii V 37 C 73 P P), Choufh 
Mal V. Hiralal. (Mortp.age held must bavo its 

6uect M i^gainst su* ?^<]U0Dt fale ttioucb agf60* 
inent to sell was executed before mortgage.) 


7. ( 50)1 L R (1951) All 32 (41) (DB), Arjun 
Stngh V Saku Mahraj Narain. 

/ ^ 70 (Mr 6) (AIK V 42 C 33) ; I L R 

^ ’ Sampat Raj v Pokar •h 

U9) 1949 Trav-Co L R 18 ^ij, Joseph A. v, 

Uuseph. (Agteemfnt which may be oral can aho 
be 5pc< i6o llv* enforced) 

17 1955 N U C (Mys) 949 (A I R V 42), R. M, 

Khaltmulla y. Syed Hamid Sab. (Where a 

veud executes a plain paper document in 

which it ia staled that he haa fold the house in 

dispu e for Rs. 2C04, received Rs 600 and 

would execute a registered sale deed, the docu. 

ment can be construed as an agreement to sell by 

the execution of a registered sale deed.) (’50) 

J. \ ® *■'> 32 U-l (DB), Arjun Singh v. 

Sahu Afa>ira^ A'amm 

21 1952 Trav.Co 467 (A I K V 39 P 6) : I L R 
(1952) TravCo 201 (DB), Kochuponchi Varu. 
gnese y. Ouseph Lonan, 


22. 1954 Trav.Co in (AIR V 41 C 6 P 46). 
Kochuvareed v* iIcriQppa» 

[See also 1952 Tripura 28 (A I B V 39 P 7, 10, 
11, 12j. Hara Krishna y. Ram Surat Pandey, 
(U>Dtrao( found to be one for sale of land by 


boundary though it mentioned are* ateo 
Vendee is not entitled to refuse to eompleta 
the bargain on tbe ground of actual area being 

less tb^n that mentioned in tbe agreement or 

on tbe yround that necessary permission from 
Collector to sell entire area was not btainable 
by the vendor and recover earnest money and 
damages from tbe vendor.)] 

Add after Pt. 2 as separ te para : 

[Pt. 2a] An out and out sale will not, 
because of want of registration or any 
other defect in tbe document of sale, 
become an agreement to sell (*48) 7 J 
<£ K L R 258 (160,, Soha y , Abdulla Joo, 

Add after I- 1. 12 as a separate para ; 

[Pt, 12a] A dispute arising subsequent 
to the contract for sale of property about 
a particular clause in the deed during the 
negotiations about tbe form the deed should 
take, cannot affect tbe completeDess of the 
contract already made, nor can it amount 
to repudiation when it is not persisted in 

and the vendeelaterexpiesses bis readiness 

and willingne-s to perform the contract 
“agreed to”. 1954 SC 75 (A I B V 41 
G 22 H 32) : 1954 S G B 360 (SC), 
Durga Prasad v. Deep Ohand, 

SECTION 55 
Note 1 

Add in the Foot Nc te indicated : 

7. 19;'2 Kutnb 10 (AIR V 39 C 5 P B). Kunvorji 
Velji y. Umarshhi Hansraj •f' 19*50 Bast Punj 
74 ( A I R V 37 C 14 P 26) ^DB). Dogarmal v. 
Govind Saroop. 

Ad i Pt, No. 'la* after the words ’para 2* in 
the 10th lire of t':e Note and the f -llowing 
Case in the Foot Note atter Foot Note 1 S 
la. 19-51 All 93 (A I R V 38 0 13 P 116) : I L B 
(•950) All 103 < (FB), Diepchandra v, RuJenud- 
daula. (Tiie Full Bench of tbe Allahabad High 
Court has, however, held that Para 2 applies 
both to a contract for sale as well as to a con* 
ve ance. See also Note 9.) 

Add after Pt. 12 : 

IPc. 13 In a suit between a transferor 
and a transferee arising out of a sale of 
property held by the transferor on annual 
patta from Government, the rights of the 
parties to the sale are governed by the 
Transfer of Property Act in the absence of 
a stttufory provision prohibiting transfer. 
1951 Assam 20 (A IB V 38 0 8 P 6) : 
I L B 1950} 2 Assam 1 (DB), Sheikh 
Jainur AH v. Mi. Chafina Bibi, 

Note 2 

Add In the Foot Notes indicated : 

5. 1950 East Punj 2i8 lAIR V 3^ C 61 P 10, 11) 
(DB), Madan Mohan y. Jawala Prasad. ( .ort> 
gage of tbe type in the oase was held not .sooh 
an incumbrance as could not be discovered by 
using ordinary care.) 

13. 1952 Madh B 145 (AIB Y 39 P 4), Munnatdl 
V. Zamaklal, 
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14 . 1958 Mad 628 (AIR V 40 C 247 P 8. 9) (DB), 
Ahmad Bassain Sahib v Oani Veeri CheUiar, 
(Particular area in property foM inclortcd in 
Town PlunninR Scheme — A'SnminR thrtt rcheme 
la a material defect in eellere* title, parchaser 
enn discover it with ordinary care ) 

15. See al o 19SS All 24 (Pr 111 ( (SI A I R V 42 
C 8) (DBK Sampa( Ram v. Baboolal, (The npual 
thing when a person purchases property is to 6nd 
oat from the Municipal oiBce whether tViero 
me any arrears of taxrs c ue and fi rther to find 
out froin the ret^isiration office whether there 
are anv encumbrances ) 

■24. 1960 Lnh 10 (A I R V r-7 C 23 P 2B) ; Pak 
L B (l95‘M Lab I (PBi. Jodka 3faf v 
Botels of India Ltd (Section T P. Act and 

8.20, Contract Aoi distinction between — Eea- 

floninR under S 20. Contract AH cannot be used 
in support o a reasoning under S. f>6,T. P. Act.) 

aSa. 19^3 Mad 769 (AIR V 40 C 294 P 32) : ILR 
(19S2) Mad 6t2 vDB), De li Gramani v. Ram- 
ehandran- 

30. 1903 Mad 769 (AIR V -0 C 294 P 28) : I L R 
(1962) Med CBii (DB), Delli Gramani v. Ram- 

chandran. _ 

■32 See also 1953 Mad 769 (A I E V 40 C 294 P 
28) : ILK 11962) Mad 68iJ (DB). Dclli Grama- i 
▼. [\amchandran- 

33 19 3 Mad 769 (AIR V 4 ' C 294 P 28) : ILR 
(1952) >’ad 682 tDB), Delli Gramani v. Ram- 
thandran. 

Add after Pt 32 as a separate p?ra : 

[Pt 32al Where the peller knew that 
the representation that he made in the sale 
deed that he was owner at the time ond 
was in possession of tho property wns false 
■and on the strength of that representation 
he received consideration for the document 
it is a case of fraudulent inisrepre-entatron 
and the principle of caveat omptor cannot 
apply. Therefore the purchaser is entitled 
to a decree against the seller for the rolund 
of purchase money 2953 Trav-to 23(i 
(A I B V 40 G 80 P 2) (DB), Ouseph 
Varkkey v. Ouseph Ghacko 

Add alter Pt. 33 : 

[Pt. 33al If A has mortgaged his pro- 
perty to 5 by a registered deed and then 
sells it to C. representing that the pr operty 
was unencumbered, and later on tho pro 
perty is lost to G by reason of the sale of 
the property in execution of B's decree 
then A is guilty of the offence of cheating 
as C was made to part with money on a 
misrepr esentation made by A. The doctrine 
of constructive notice cannot be imported 
into criminal law for the purpose of deter- 
mining whether a person is guilty of the 
offence of cheating or not. It is the inten- 
tion which is important and not whether 
a mao is under a legal duty to disclose or 
flnppress facts within his knowlf-dge. 19-54 
Puny 31 (A I B V 41 O 28 P 4) : 1954 
GiiiLJk99(DB)^ Kuldip Hingh y. State. 


Note 3 

Add in the Foot Noter ind-cated ; 

13. 195‘> Madh B 145 (AIR V 39 P 4), Munnalal 

V Zamdklal. 

14. 1952 MadhB 145 (AIRY 39 P 4), Uunnalal 
V. Zamaldal- 

Add after pt. 19 : 

[Pt lya] It is only at the time of the 
execution of a sale deed that the necessity 
of an examination of title deeds arises. 
Where it is merely the stage of drawing 
up a deed of agreement it can scarcely be 
said that such a contract would bo subject 
to the production and examination of title 
deeds. 1955 N U C fPat) 1596 (A I B V 
42 , Gouri Shankar Jhunjhunivala v. 

Baldeo Sahujee. 

Add after Pi 24 as separate para ; 

[Pt. ‘‘24a] This clause is silent as to the 
place of production of the documents of 
title. The seller is not bound to produce to 
the buyer documents of title at the resid- 
ence of the buyer or at the office of the 
buyer’s Advocates. 1953 Piinj 231 {A I B 

V 40 G 95 P 18, 19) (DB), Sunder 
Singh Sahib v. Hans Raj SiaL 

Add after V’t. 24a : 

[rt 24bl Where an agreement foreale 
provided for the completion of sale within 
four months, that is. cn or before 23-5- 
1947 and the agreement also recited that 
tho seller was full and absolute owner of 
the proi-erty without any defect in title, 
but the buyer did not moke any request 
for examination cf deeds of title till 16-5- 
1947, it was held that in the ci>cumstan- 
ces the buyer must be taken to bave accep- 
ted >he title of the sdler before he made the 
request for the production of documents of 
title on 16 5 1947. 1953 Punj 231 (AIB 

V 40 G 95 P 20) (DB), Sunder Singh 
Sahib V. Hans Baj Sial. ((1862) 51 E B 
770: IH Beav 239. Pegg v. Wisden, Bel. on.) 

Note 4 

Add in the Foot Not s indicated : 

1 . 5 <?<j o(50 19 iH Punj 2 11 (\ IK V 40 0 95 
P 20) DB). Sunder Singhy. Hans Raj. (2552-61 
EK77I : 16 Beav 239, Fegg y. Wisden, Bel on.) 
2 See also Iy 5 y N U C (Nhg) 15 «) (AIR V 42) 
Maniklal Ramchandra v. Balmukund Bam. 
pratap (Where the<e was no repudiation of the 
contract by the purchaser, the entire consi- 
derati n was already received by the seller 
and the only thinR ro ained was for ihe seller 
to execute the sale deed in favour of the pur- 
chaser, the niere f»ct tbst the purol aser ques- 
tioned the sellers about their mnrl'etable title 
would not lead to an inference th t be wae not 
ready or be was unw lllng to peclorm hia part 
of the contract ) 

Note 5 

Add in the Foot Note indicated : 

e. See also 1955 N U C (All) 1260 (AIRY 42), 
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Mazhar Husain v. Bahu Aziz Ali. (Plaintiff 
selling t ees for Rs 90 to defendant-AgreP- 
mcDt to reconvey property sold to plaintiff 
within ten years on payment of Rs 90 also 
executed— Plaintiff suing for possession of pro* 

of Rs. 90-Proper course for 
plaintiff held was to iiave instituted suit rrqui- 
ringdefendar t to recon rey property cn receipt 
Of he. 90- Decree for posseseion however held 
could be passed as property was worth Rs 90 
and WHS tangible.) 

P* 5a as a separate para : 

[Pt. 5bJ If the seller insists on the pur- 
chaser to execute a meaningless mdem. 
Ditv bond, which in law he cannot do 
and makes that a condition for executing 
the sale deed which he is bound to execute, 
the meie fact that he does so by way of 
abundant caution cannot justify his action 
m law or save him from the consequences 
unreasonable conduct. VJ54: Mys 

F C 60) : IL B 
( 274 (DB), Himantharaju 

^eliy V. Corporalio7i of Bangalore,, 

Add alter Pt. 11. 

[Pt. 11a] Where the buyer accepts an 

unregistered deed and fails to get the con. 

veyance properly registered be is bound to 
have recouiso to statutory remedy provided 
by the l^egi3tration Act before coming into 
the Court for the equitable relief of specific 
performance. 1953 Hyd 225 (A I RV 40 
Cl06 P 9): ILB( 1953 j Ryd 259 (DB ), 
Madho Bao v. Palelba. 


Add after pt (13> after the sent nee : ‘‘It has 
been 1 eld. ... in favour of hisn.minee’' : 

[Pt. 13a] This view has been followed 
by the Mysore High Court. 2954 Mys 145 
(•fj (A I B V 41 C 60) : I L R 
(1054) Mys 274 (DB), Himantharaju 
betty V. Corpoiaiion of Bangalore. 

Note 6 

Add in the Ff;ot Note ind ested • 
c V 37 C 120 P 14) 

''a “ 'vendor 

who has agreed to sell his .property beioR a 

trustee for the purcha er fails to protect the 

property from injury or wrongful occupation by 

trespassers the purchaser will be eutitltd to nn 

tid compensation to be deduc* 

ted irom the purchase^monoj**) 

Note 7 

Add in the Foot Notes indicated : 

2. See alsol^dn N U C (Andhra) 17 (A I R V 4^) 

Vennan Virara^ 
performance of an 

XrnaHv« r"’" ® the 

jy/ld thL damages decreed. 

from th‘^ 

SXm ^ maintainable as the 

untU fj.r'' and profits 

until the conveyance was executed in his 

favour.) 4. 19i5 N U C (All) 2260 (A I R V 42)^ 


Mazhar Husain v. Bahu Aziz Ali, (PlalnMr 
^llng t.eea for Rs fiO to defendant-ASS^ 
m.nt to reconvey property sold to plXlff 
tTff «n? payment of Rs. 90-Lpiai^ 

of Art % of property on peyment 

of Rs. 90_Proper course for plaintiff Kid ^ 

to have instituted suit requiring defendant to 

fnr nn P/ofertv ou receipt of Rs 80-Decree 
for posse&aioQ however held eou d be passed as 
property was worth Bs. 90 and tanTble ) 

5. I960 Cal .A I U V 37 0 120 P 27), Sashi 

(Therefore, suit for spe- 
fio perform-iQce of an agreement to sell and 
hand over possession can be brought by buver 
along with Bucb pers'm.) ^ ^ 

6_ 19 0 Oal 339 I R V 37 0 120 P 14), Sashi 
Bkusan V. i?ai Chand. * 

14 19.61 x'ad 4-0 (AIR V 33 C 140 P 6) 

Add“au“fpT2“:”‘ ijao. ■ 

[Pt. 2a] A contrary view is, however, 
token in the undermentioned case that 
under this clause, unless there is a contract 
to the contrary, giving delivery of possession 
to the buyer by the seller is an incident 
of a contract for sale and the right to 
recover possession springs out of the con- 
tract which is being specifically enforced 
and DOt as a result of the execution and 
completion of th conveyance . i 55 Cal 
267 (268,269) (Pr 4 6) (A I B V 42 
G 71)(DB), Subodh Kumar v. hiiramoni 
^st. (When there is a ilecree directing 
the contract to be specifically performed it 
included a direction upon the vendor to give 
A possession to the purchasers.) 

Add after pt- 4 . ' 

[Pfc 4a] It has however been held in the 
undeimentioned case that it is not necea- 
sa^ in a suit for specific performance 
either to separately claim possession or for 
Court to pass a decree for possession. 

specific performance, 
which provides that the property shall be 
sold to the plaintiff by the defendants and 
the sale deed shall be executed within a cer- 
tain time, failing which the Court will have 
the sale deed executed by a person nomi- 
nated by it, implies that delivery of posses- 
sioo shall be given in accordance with the 
provisions of S. 66 (1) (f) of the Transfer 
of Property Act. Where therefore a decree 
for spocifie performance of a contract of 
sale is silent as to the relief of delivery of 
possession even though claimed in the suit* 
the executing Court is still competent to 
deliver possession. 1954 All 643 (Prs 2, 4) 

(A I BV41C 250) (DB), Balmukamd 
V. Veerchand, 

Note 8 

Add in the Foot Notes indicated : 

2. 1954 Nag 65 (Pr 17) (AIR V 41 0 28> : 
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ltiB(1963) Nftg579, S. K. Buty v. ShrWam 
JSTari. (Buyer is n t bound to pay municipal 
taxes to be paid by seller lor period prior to 
date of sale.) 

7* See also 1954 Nag 65 (Pr 13) (AIR Y 41 0 
28): I L R (1953) Nag 679, S. K, Buty v. Shri 
■ TAm H'/ir*. \Ovvuec of laud bound to construct 
works of devel >piueat in accord mo i with agree 
ment with I.nprovera- nt Trust in conaidera 
tiOD of its saoofcioniag consir.ioLion of bui. dings 

K expenses for construetion of development 

Works are to be incumbrances oa property, 
then owner of i-md ia boon l to di^obarge 
them before ha sella the land unless there ia 
agreement to contrary with buyer.) 

8a. 1952 Mys 120 (AIR V 39 P 4 A 5) : I L U 
(19531 Mys 29 Muninarayana Reddy v. Chin- 
•ruuvjami Oounder. (S.tle purptined to be with- 
out encumbrance —Buyer knowing exUience of 
bharge on property for goverum nt loan and by 
subsequent letter u >derta iog to pay it— Held 
sale svaa subject to enoumbrancu and buyer uot 
entitl 'd to reimbursement.) 

Give New Pt. No. ‘la’ to the word ‘seller* in 
the 9th line of the Note and add the loilow- 
ing case in Fojt Notes alter loot-note I : 

la. H60 P O 99 (A I R V 37 O 33 P 10) : 77 Ind 
App 156 (PO) GovindramOordhandas Saltsaria 
State of Gonial. {A contracting with B to 
sello^rtain property— The fact that trustees of 
the prop ;rty aud not is the conveying party 
does not aliect d’a liability undoc the clause — 

A is 'seller' within this clause.) 

Give New Pc. No. ^a' before the word ‘and’ 
in item (2) of ihe note on page 387 and add 
the lodowing case in Foot Notes alter foot- 
note 2. 

2a. 1949 Cal 510 (A I R V 36 C 139 P 24): I L R 
(1951) 1 Cal 331, Arun Prokash Boral v. Tidsi 
Charon Bose. (Contract to sell free of encuoi 
bzance -Delay caused by vealor — Default to 
pay interest on existing morig ge of prep^-rty 
since date of contr tot — Suit for apecidc perior* 

mance Plea ol hurdjhip caused by payn^eatof 

interest is no defence as it is self-induced ) 

Add after Pt. 13a : 

tPt. i3bl A trespasser's possession or 
oocapation is a liability or impediment 
within the ordinary meaning of the word 
*eDQumbraQce ' 1950 Cal 3 J3 (AIR 37 
0 .120 P 17), Sashi Bkasanv Raichand. 
(Hence, where property is sold with all 
rights free from all mcuiubrances seller is 
bound to give vacant possession of pro- 
perty which is occupied by trespasser.) 

[Pt. 1 3c] l^ee also the under-mentioned 

case, 1951 Nag 65 (Pr 13) > A I R V 41 
028): ILB(1953 Nag 579, S. K Buty 
V. Shriram Hari. (Owner of land bound 
to oonatcuct works of development in ao- 
oordance with agreement with improve- 
ment Trust in consideration of its sanc- 
tioning couatruction of buildings — if ex- 
penses £ »r construction of dovelopment 
worto are to be incumbrances on property, 
then the owner of land ia bound to dis- 


charge them before ho sells the land un- 
less there is an agieeinent to the contrary 

with the buyer.) 

Add alter Pt. 16 : 

[Pt. 17] Where the terms of the con- 
tract for sale operate to substitute the date 
of possession for the date of sale that 
would otherwise be the determining date 
for the obligation arising under S. 65 (l) 
(g) there is a contract to the contc iry. 
1950 P G 99 (AIR V 37 G 36 P 10 ): 
77 Ind App 156 (P G), Govindram 
Gordhandas Saksaria v. State of Gondal, 

[Pt. 18] Mere use of the word “net” in 
the price in a sale contract may not bo 
sufficient to exclude the application of 
S 65 (1) (g). 1950 P G 99 (A 1 R V 37 
G 36 P 10) : 77 Ind App 156 (P G)y 
Govindram Gordhandas v. State of Gondal 

Note 9 

Add in the Foot Notes indicated : 

12. 1952 IDA liOOO (Mad). Somasundaram 
Chettiar v. Komarappa Chettiar. 

13. lw5l S 0 7o (AIR V 41 0 22 P 32): 1954 
SCR 360 (SiC), Durga Prasad v. Deep Ghand, 
(Vende-i’a inaisteuce on a speoifio form of war- 
ranty of title lo be inserted in the sale deed 
subiequent to the contract lor sale cannot aSeot 
the conn lOt.) <i‘ 1951 All 13 (A I R V 39 0 18 
P 11 ') (FBi Deepchandra v. Ruhnuddaula. 
(Per icarw.^la and Wanchoo .TJ.) 

14. I9il All 93 (A I B V 3-J C 13 P U2) : I D R 
(1950i All 10J3 (FBI, Deepchandra v Raknud- 
daula. I Per AgarwaU and Wauchoo JJ.) , ^ ^ 

15. H50 Nag 223 I A I R V 3 ' G b9 t 10): I h R 
(1950J Narf 457. Mt Saraswatibai v. Madhukar. 

17. 1952 IDA llOOu tM id), Som.as«»*daram 
Chettiar v. Komarappa Chettiar. • i'be principal 
of caveat empior applies to court. ealei; but 
where a person sell- a property parouased by 
him in court sde as his o-vn. and not the ngit, 
title and interest he acquire I in the p ope ty 
in thic.urt sale, be is bound by tue terms of 
i I plied covenants for title.) •£* I '50 Eist Punj 
74 lA I R V 37 0 14 P 1 1) iDJ3). Dogarmal v. 
Oovind Saroop. (Per Kapur J. — Evea if 
S 55 l^) 19 read as a rule of ju-tice, eq iity ana 
good cousoience, it is not en orcrable by a per- 
son wh » his taken a transfer in inv tu n.) 

18 1952 IDA ilOOO (Midi, SoTnasundaram 

Chettiar v Komarappa Chettiar. 

19 i950 Mid 32 L lA I R V 37 ) 2 54 P 3) (DB), 

liamamurlhi Ayyar v, Kuppustoami Ayyar, 
ici.iuse in sale deed held to be on« of indem- 
nity.) ‘95) E*^l Punj 74 (A I R V 37 0 14 
P 13) (DB), Dogdfrftal Vr Govind Szroop 
for return of purchase money based not on 
breach of implied covenant of title but merely 
on breach of expr.ss covenant cootaioed in deed 
Qf Bale It is not open to piaii.tiil to take ad- 

vantage of S. 55 (2) even if that were held to be 

24“'\9i3 'lild 769 (A.IB V 40 0 294 P 31): I L B 
(1*952) Mad 632 DB), Delli Qramani v C. B. 
Bamohandran. (Oecis on in 1^16 Mad 526 (AIB 
V 3), Venkalareddy v Ahmed Saheb, approved 
bat reasoning not approved.) 
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y .y T \ i3\If AO lU V 3 Ij 

Jour 165 (170) (DB), Ramaraje Urs. v. A4i‘ 
narayana Setti (A. m«rQ claim for poscession is 
not eoouah to con^stitute a disturb ince of posses- 
sion so as to constitute breach of covenant for 
quiet enjoyraent.l 

29. (MS) T L U (1948) 1 Cal 492 (497), Bhupati 
Bhusan Tribedi v. Birendra Uohan Sinqha^ 

' chaudhuri. 

37. See also 1950 Bom 401 (A. I R V 37 C 117 
P 21, 25i (DB), Gulahchand Daulatram v. 
Suryajirao Qanpatrao. (Breach of covenant 
for quiet enjoyment entered into by a vendor 
who -ells property in contriv* nti^n of the pro 
vi ions of S. 40, Provisos, Bombay Court of 
Wards Act ) 

43. (’50) 48 My L .Tour 165 (169) (DB), iJama- 
raje Urs v. Adinarayana Setti, 

45. Seo aho (’50) 2 S Mvs L Jour 165 (169) (DB), 
Ramnrnje Urs v. Setti. 

46 See also 195? Puoi 298 (AIR V 39 P 6» (DB), 
Mahomed Ismail v. Hakim Syed Hussain. (A 
sale deed exe uted by A and B showed that the 
real seller W'^s A and B only had a right of ‘e- 
purchase. The conelnding portion of the deed 
was, “we the vendors, i. o., I the executant 
No. 1 'vill be anaw rable, if by any reason the 
property or part thereof goes out of po^^ses ion 
of the vf'nde''.’’ B was exi^cutant No 1. The 
whole tenor of rhe deed showed that both A 
and B were answerable if the venaee in any way 
bad to part with property sold — Held that 
under S 55, both A and B were answerable 
if it was found that the vendors bad no title to 
the property and if by that reason the ve dee 
had to suffer ) *£• (’50) 2S Mys L Jour 16 '• (I7l) 
(DB), Bamaraje Urs v. Adinarayana Setti, 

50. 1953 Mad 529 { \ I R 40 C 199 Pr 6) DB), 
Polavfira u Venkaiastvami v. Nalluri Venkayya. 

51. 19.53 Mad 629 lA I R V 40 C 199 P 6) DB), 
Polavarapu Venkatasioami v. Nalluri Ven. 
hayya (It is always open in case of bre-ich of 
covonant of tills or quiet possession for the 
buyer to have two causes of action, to recove** 
(he consideration paid together with interest on 
basis of failure of consideration or to recover 
damages on the breach of co-'enant by reas n of 
the inderr.nity i • plied in the covenan of title.) 

56. 195 ’ Mad 52 (A I R V 40 0 199 P C) (DB), 
f enkataswami v. Venkayya. (It is always open 
in case of breaches of covenant of title or quiet 
possession for the plain iff to have two causes 
of action, to recover the cons'derati n paid to- 
gether with interest on the basis of failure of 
consideration or to recover damages on the 
breach of covenant by reason of the indemnity 
implied in the covenant of title. When the 
plaintiff has recourse to the latter he must be 
given the property or its value on the date 
when he makes the demand by instituting a 
suit ) -P (’50) 23 Mys L Jour 165 (I7l) (DB), 
Bamaraje Urs v. Adinarayana Setti. (In the 
case of a breach of covenant for title the mea- 


sure of damages is the difference between tbs 
value of the thine as it is and its value as U 
was warranted to be. Where the defect in titls 
is 80 complete as to pass nothing to the vendee 
the purchase money is generally taken to be the 
measure of damages.) 

58b. 1950 Nag 229 (A I RV 37 O 69 P 13) • 
I D R (1950) Nag 46 f, Mt. Saraswaiibai t, 
Madhukar f’49) 1949 Nag D Jour (Notes 12), 
Bhagwan v. Seth Dhnnnalal. 

Add after Pt. la at the end of the Ist oaro* 
of the Note: 

[Pt. lb] It hag been held by the Allaht- 
bad High Oou't tht ' thia oava. applies to 
both completed sale as well as a contract 
for sale. 1951 All 93 ( A I R V 38 C 18 
P 116) : TL B (1^50) All 1033 (F B}, 
Deepch'indra v. Buknriddaula * 1948 
All 39 (41)(AIRVS9t (DB), Raghu- 
bir Saran v. Kunj Behari. 

Delete the case along with the foot-mte re- 
maric ; 1942 Ail 39 (42) (AIR V 29), Raghubie 
Saran v. Kunj Behari given as ‘But See* case 
to Foot Note 1. 

Add new Pt. No. 10a after the words “and 
something more’ (ter pt. 10 and add follow, 
ing ca«e in Foot Notes after foot note 10 ; 

10a, 1950 Bast Paoj 74 (A I R V U 14 P 26) 
(DB), Dogarmal v. Oovind Saronp. 

Add after Pt. 42 as a separa e para : 

[Pt 42 1 ] Where in a suit to recover 
deposit paid under a contract of sale of 
land it was f mnd that the vendor had 
derived his title from a bequest by which 
the testator had devised a parcel of land 
supposed to contain ‘about’ a sta’ed num- 
ber oE acres regarding the boundaries of 
which there was a litigation which had 
ended against the vendor it was held that 
the absence of any evidence that the ven- 
dor had ever possessed or exercised any 
right over the land in suit afforded ample 
jurisdiction for holding that the vendor 
failed to offer a g»od title to the land and 
there was a breach of contract on hie 
part. P O. A No 42 of >951, Dl 5A0, 
1953 ( PC), Ma garet Young Horne v* 
Roderick Alexander Ferguson, 

Add after Pi. 54- : 

[Pc. 5Saal Burden of proof'. In & 

suit based upon negligence and refusal of 
vendor to perform his part of contract by 
passing good title the burden is on the 
vendor to show that he has good title te 
the whole of the land thac he agreed to 
sell. P. G. A. No. 42 of 1952. Df- 5-25. 
1953 (PC), Margaret Yoking Horne y, 
Roderick Alexander Ferguson, 

Add after Pt. 67 ; 

[Pt. 68] The mere refusal on the part 
of vendor to give a warranty of title does 
aot disentitle the purchaser to a decree for 


25. 19-3 Mad .529 (\1R V 40 C 199 Pr 3), Ven- 
kataswami V Venkayya 1950 Bom 401 (AIR 
V -7 C 117 p 11 ) (DB). Qulahchand Daulatram 
V. Suryajirao Oanpatrao, (There is no jugtifi. 
cation for the assumption tViat covenant for 
title and covenant for quiet enjoyment are bro. 
ken when title to proper y terminates by reason 
of ab-ence authority of vendor either initial 
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specifio perforcnance. 7951 All 93 (A I It 
V 3b G 13 P 134i) : I It It {1950) All 
1033 {PB ) Despcitandra v. Ruknuddaula. 

Note 11 

Add in the Foot Notes indicated : 

13 . I9R2 M..d 6'’8 (A I R V 89 P 3) (DB). D. S. 
Duraitwamy Naidu v. M, Mithammtd 

Abbaa Sahib, » . « 

14 . 1962 Mad 678 (A I R V 89 P 3) (DB), D. S. 
Duraistoamy Naidu v. A. M. Muhammed 
Abbaa Sahib, 

15a. See also 19^3 Mad 370 (A I R V 40 0 129 
PS) (DB), Sadha Krishna Ayyar, K. B v. 
Subramania Ayyar, T, S (Vendor however 
held could njt demund refund of balance of 
amount that would remain, after paying ofl 

morWage amount us reduced, when vendee had 
aotoallj paid more than amount deposited, to- 
wards the principal and also interest.) 

Note 12 

Add in the Foot Notes indicated : 

1. 194’ All Sft*- (A I R V 36 0 202 P 7 & fi) : 

I L R (1949) All 692 (DB), Baja Bam v, 
Chheda. (Sale-deed executed in respect of cer- 
tain village for fixed consideration — .Mong 
with sale-deed agreement executed providing 
that if as result of settlement proceedings in 
come of village increased above Rs 1500, ven- 
dee would be liable to pay certain extra amount 
towards sale price of property — Extra amount 
being part of purchase money held would be 
deemed to be charge on property sold.) 

7 . 1952 Rau 72 (A I R V 39 P 1, o) Jeychand v. 

Mono Keshavji. _ 

8. (’51) 1951 All L Jour 750 (757) (DB), Tasawar 

AH V Indrabir Sinffh f*<'50) 1950 frav Co L (t 
477 (483i (DB). Nani glmma Amma v. 

Chandy Varghese, 

10. 1952 Mad b?8 (A I R V 39 P 3) (DB), D, S. 
Duraiswamy Naidu v. A, M, Muhammed 

Abbas Sahib, , _ 

26 . I’5'') »9'0 Trav-Co L R 740 (143, 144) (DB), 

Sreenivasa Ayyar V . Madhavan Sayar. 

27 . (■4‘i-52) I l> 39H71 (Allf, lihagxoati Prasad 

T. Bhagwan Prasad. (A e.xecuting usufructuary 
mortgage for Bs. f04 over two properties in 
favour of B A then selling one of ihe pro- 

perties toC for Bs. 680 — Rs. 504 left with C for 
discba'gioR movt^age of B — C not paying 
amount to B— Suit by A for recovery of the 
amount— .d held was entitled to cb^irge under 
S. 65 (4) (b)_A9 A was kept out of po session of 
property n^t sold to C by C’s failure to dis- 
charge mortgage A held was entitled to decree 
for compensation on basis of loss o( profits i 

28 . ('46 52) I D 3987i (All). Bhagxoa'i Prasad v. 

Bhagwan Prasad. ^ 

29. (’6.)) i 50 Trav-Co L R 140 {143 144) (DB), 
Sreenivasa Ayyar v Madhavnn N ayar. 

32 . See also i956 N O C (Cal) 748 ( \ 1 R V 42). 
Manindra Nath Bhanja v. Hemchandra Nas- 
Jkar. (If It is found that (here is a traosnction 
merely to secure the vendor’s lien by takin^j 
eozne security or bond U' der Section 65 (4) (b), 
T. P. Act then tbe case will not be hit by the 
Bengal Mone» -lenders Act. But. if on tbe other 
hand, it was really in the nature of an invest- 
ment, over and above being a security for the 
purchase money, then it was a loan 
ttia Raogal Money-lenders Act.) 


Note 14 

Add in the Foot Note indicated : 

1. l954 TravCo 427 (Pr 2, 8) (A I R V 41 
C 147) : I L R 11954) Trav Co 609 (P B). 7?oma 
Panicker Bama Panioker v. Kunji Amma 
Kalliyani Amma, 

In Pt. 5 read the word ’case’ as ‘cases’ and 
add the following case in the toot note : 

5. 1955 Pat. 201 (Pr 9) (A I R V 42 0 4?) (DB), 
Zakir Sadagar v. Dolegobind Qhose. 

7. See also 1954 Mad 729 (Pr 3) (A I R V 41 

G 2;‘8), Sitharama Holla v. Srinivasa Soma- 
yaji. (Mortgagor selling mortgage! property— 
Hart of consideriition retained by vendee for 
paying off tbe mortgage — Suit on mortgai,:e in 
which subse-fuent mortcagee was impleaded— 
Subsequent mortgogee, paying off enrlier mort- 
gage and getting mortgagor’s right to recover 
unpaid purchase money attached before judg. 
ment Attachment made absolute later Pro- 

perties brought to sale by him and purchased 
by himself — Right to unpaid purchase money 
sold in execution of personal decree obtained by 
the subsequent mortgagee — that ibe pro- 
ceeding taken for getting the perso al decree 
and the execution proceedins in which the right 
at tbe sale whs sold were perfectly legal and as 
such tbe purchaser of the right was entitled 
to recover the amount from the property which, 
has come to tbe hands of tbe purchaser from 
the subsequent mortgagee.) 

8. 1953 Mad 370 (A I R V 40 C 129 P 3) (DB), 
Badha Krishna Ayyar, K. R. v. Subramania 
4yi/ar, T. S. (Debt reduced uo ‘cr Madras Act 
4 of 1938 — Amount paid by vendee far in excess 
of amount left with him— Vendor however held 
was not enti'led to claim any money as balance 
of unpaid purchase money ) 

Add after Pt. (S) but before the sentence* 
“The principle underlying the proviso ...• 
in order to safeguard himself”. 

[Pt. 5aal Under tbe proviso to cl. (6) 
a buyer may retain out of tbe purchase 
money the amount of any encumbrances 
on tbe property existing on the date of 
tbe sale and shall pay the amount so 
retained to the persons entitled tberetOi 
where the property is sold free from en- 
cumbrances in the absence of a contract 
to tbe cootiary. This is a statutory right 
which the I'uyer possesses and there need 
not be any express agreement to this 
effect. 1955 Pat 201 (Pr 10) (A I B V 
42 G 47) (DB), Zakir Sadagar v. Dole, 
gobind Qhose 

Add new point No. (5a) after the words 
“safeguard himself” in line 2 from top on 
p. 916 an 1 add the following case in tbe foot 
notes after f. n. 5 : 

5a. 1953 Y D H 1393 (All) (D B). Bashir Ahmad 
V Daya Shankar, (Purchase-money left with 
vendee— Amount to be paid to mortgagee —Ven- 
dee cannot withhold payment on tbe ground 
that bs has received a notice from the Official 
Receiver inform! g about tbe attachment of the 
property in connection with the iaaolvency pro- 
ceeding started against tbe haaband of tbe ven- 
dor mortgagor.) 
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Add after Pt. 14 as a separate para : 

[Pt 14a] Where the property sold is 
subject to a usufructuary mortgage, the 
existence of a statutory charge can arise 
only if there is a contract between the 
vendor and the vendee that the latter 
would pay the consideration into the hands 
of the vendor who would redeem the usu- 
fructuary mortgage on the property and 
deliver it free oi encumbrance to the ven. 
dee. In such a ca e, it can be said that 
there is really a vendor’s lien but such a 
statu ory lien cannot be said to exist 
where the agreement is that the vendee 
should himself discharge the mortgage and 
recover possession of the property. In the 
latter case, the purchase price left with 
the vendee for payment of the usufruc. 
tuary mortgage is nob money due to the 
vendor under S. 65 (5) (b) and hence no 
statutory charge or vendor’s lien on the 
property can arise in respect of that 
amount. The same result follows if the 
question is looked at by applying the prin- 
ciple laid down by the Privy Council in 
31 All. 683; for, if the usufructuary mort- 
gage becomes barred by time or the mort- 
gagee gives up his right to a portion of 
the property the benefit thereof will go 
only to the vendee and not to the vendor. 
2954 Mad 508 (A I R V 41 C 188 P 9) 

I L R ( 1954) Mad 464, Vinaitkeertka 
Thevar v. Viswanatha Ayyar. 

Note IS 

Add in the Foot Notes indicated : 

1. 1964 All 348 (AIR V C 165 P 8, 6, 6). 
Afsi. Sudama Devi v. Bamkiskun Lai. (ftale of 
mortgaged property by mortgagor — Portion of 
ooDsideration li ft in hnods of vendee for dis- 
charge of mortgage and other debts of mort- 
gagor — Mortgagee oannot recover am-<aQt from 
vendee as no trust is created in bis favour.) 
1949 Nag 819 (A I R V 3 i C 124 P j 6) : I L R 
(1949) Nag 122 (DB), Oajadhar Prasad v. 
Rishab Kumar. 

3. 1954 All 348 (A I R V 41 C 155 P 3, 5, 6), 
Sudama Devi v. Ramkishun Lai, 

4. 1954 All 348 (\ I U V 41 C 165 P 8, 6. 6), 
Sudama Devi v. Ramkishun Lai, 

7. 1952 Mvb 109 ( an V H9 P 7, fl) : ILB (1952) 
Mys -iie (DB) Devaraje Urs v. Ramakrishniah. 
Af. (Suit will be governed by Art. lib, Limita- 
tiOD Act, if the obligatioo to pay arises directly 
under registered instrument.) 

Note 18 

Add in the Foot Notes indicated : 

2. 1854 Mad 6th (A I R V 41 C 198 P 11): I L R 
(1954) Mad 484, Vinaithee'ha Thevar v. FisA- 
vanatha Ayyar, (Sale subject to usufructuary 
mortgage— Agreement that vendee should him- 
self discharge mortgage and recover possession 
— If UBufruoluary mortgage becomes time bar- 


red or the mortgagee gives up his right to a 
portion of property the'benedt thereof will go to 
vendee Hence there is no vendor’s lien.) 4i 
1953 Punj no (\ t R V 40 C 42 P lO) : ILB 
(1952) Punj 219, .Varatn Singh v. bachan 
Singh. (Sale of property — Part of paruhase 
money left with purchaser for payment to pre- 
vious mortgagee — Extinction of mortgage as a 
result of operation of Punjab Restitution of 
i^Jortgaged Linds Act — ^eiIer has no rti;ht to 
participate in the benefits which purobaser 
might geo by non-payment.) 

5. 1955Pat254(Prl0) ((S) ATR V 43 0 61) (DB), 
Ramlal Singh v. Harihar Prasad. {Held, that 
upon a proper construction of the sale deed the 
purchaser must be held to be in the position of 
trustee for the unpaii purchase money and was 
liable to refund the excess a iiount in his bands 
with respect to the mortgage money payable to 
the mortgagee. As there was a fiduciary relt- 
tionship between the parties as regards tbe un- 
paid purchase money, there was a duty cast 
uion the purcriaser to refund any benefit which 
bo bad derived after tbe passing of tbe Bihar 
Money-lenders Act ) •J* 1^5.4 Mad 370 (.\ I B 
V 40 C 129 P 3) (DB), Radha Krishna dyyar, 
K.R.v. Subramania. Ayyar, T. S. (Debt re- 
duced under Madras Act 4 of 1938 Vendor 

held was not entitled to claim any mouev as 
balance of unpaid purchase money when vendee 
had paid more than the amounts left with 
him.) 

Note 20 

Add in tbe Foot Notes indicated : 

1. 19 3 Bom 145 (A I B V 40 G 46 P 15): ILB 
(1953) Bom 258 (DBi, Jibhaoo Harisingh v. 
Ajab Singh. (Tbe creation of a charge under 
S. (6) is not at all dependent upon the buyer 
not coming into possession of the property 
intended to be sold. Under the section, a charge 
arises immediately the purchase price is paid by 
tbe buyer to the seller prov ded he baa not 
improperly declined to accept delivery.) 

4. 1953 Bom 145 (A 1 R V 40 C 46 P 2^) : ILB 
(1953) Bom 253 (DB), Jibhaoo Harisingh v. 
Ajab Singh. (A sale of property the value of 
which was more than B:^. luO was effected by 
handing over of pos-e^sion to the other party 
and by givin.’ of a vurdi to tbe vllage officer. 
Held, that in oases of such oral sales which are 
invalid, the purchaser has a charge on the pro- 
perty for the anlount paid by bim in advaooe aa 
purchase money and this charge is not aSeoted 
by the fact that he is in < osses^ion of the pro- 
perty. Therefore, tbe purchaser h d a charge on 
the property intended to be sold, and of which 
he was in possession.) 

10. 1952 Bom 67 (AIR V 39 0 10 P 7), Abdul 
Hamid v. Mohnmed Ali. 

10a. 1x62 Bom 67 (A I R Y 39 C 10 P 7), Abdul 
Hamid v. Mohomed Ali. 

14. 1952 Madh B 145 (AIR V 39 F 4), MunnahA 
7. Zamaklal. 

[See however 1950 Lab 106 (A I R V 3? C 31 
P 42) : I ak L B (i950) Lab 1 (DB), Jodhanud 
7. Associated Hotels of India Ltd. (Agreement 
of sale of property at Lahore by .4 to B — 
Subsequent notice under S. 36, Puniab Town 
Improvement Act, 1922, for acquisition of pro- 
perty in question title is not renderad 
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defeotiTO— B held not entitled to repudiate con* 
tiMk end recover earnest monev.)] 

18. 1963 Bom 67 (A. I R V 39 C 10 P 7), Abdul 
Eamid v. Mahomed AH. 

ta. See also (’60) I L B (195f>) Nag 025 (On) 
(DB), Jamoi if ojri Coal Co. Ltd., Chindivara 
v.S.N. Loltras. 

24. 1962 Cal 93 (A I R V 39 C 35 P 9), ISarcsU 
Chandra Guha v. Itamchandra Samania. 

25. 1955 Orissa 20 (Pr 7) ( IS) A I R V 42 C 7 
(DB), T. Banganaydlcammn. v. S. R. Subudhi -l* 
1956 Orissa 11 (Pr 8) ( \S) AiU V 42 C 4): I L U 
(1964) Cut 626 (DB), Jagannadhayya v. Rama- 
naiha Moihapatra •!< 1952 Cal 93 (AIR V 39 

0 S6 P 9) Naresh Chandra Guha v. Rcnu 
Chandra Samanta. 

26. 1955 Orissa 20 (Pr 7) ( (S) AIK V 49 C 7) 
(DB)) T. Ranganayalcamma V S. R. Subudhi. 

(It is not correct to say that the right o* the 
vendee to the reiund ol a sum deposited ns part 

01 the puichaso price must necessarily extend to 
a right to the refund of the earnest money 
also.) * 1955 Orissa 11 (Pr 5) { (r>) A I R V 42 

0 4): ILK (1954) Cut 6^6 IDB), Jagamia 
dhayya v. Ramajiatha Mo}i(tpntra'i*XQb2 Cal 93 
(AIH V 39 C 35 P 9K Naresh ChauAra Guha v. 
Bam Chandra Samanta. 

27, 1965 Orissa 20 (Pr 7) ( (S) A I R 42 C 7) 
(DB), T. Ranganayalcamma v. S. R. Subudhi. 
*1956 Otiasa 11 (Pr 5) ( IS) A I R ^2 C 4) : 

1 L R (1964) Cut 626 (D B), J agannndUnyya 

v. Bamanatha i/o7iapaira. * i9o5 N U C 
(Ajmer) 333 (A I R V 42), Ratanlal Sharma 
V, Mithanlal, (Breach of contract for sale 
by vendee — Vendor is entitled to forfeit 
the earnest money even though the agreement 
does not contain a clause for forfeiture but on 
the other hand has a condition that on the 
vendor’s failure to get the sale deed executed 
within the stipulated period, be would relunl 
the earnest money with interest.) * 952 Cal 3 
(AI R V 39 0 35 P 9), Naresh Chandra Guha 
V, Bam Chandra Samanta (This liability exists, 
notwithstanding Ss. 64, 65 and f4 of the Con- 
tract Act, and is not affected by any of the 
«aid provisions ) *1952 Punj 3B0 (A I K V 39 
P 4), Buldu V. Bhuri Lai, (Contract lor 

Mle — Part of property destroyed by fire — ven 
dee not prepared to take sale is not entitled to 
zetam of eernest money.) *(’60) I L R (>9-'0) 
Nag 625 f63l) (D B), Jamai Majri Coal Co. 
Ltd., Chindwara v. S. N. Lokras. (Bidder being 
aware of all the defects in property put up to 
•tale euecesafall/ bidding and depositing per- 
eentage requited of him — Deposit can be validly 
forfeited if sale falls through by his default — 
That resale resulted in bid lor larger sum is not 
a plea open to him nor is it necessary that there 
•honld have been forfeiture clause.) 

2%. 1962 Cal 93 (A I R V 39 0 6 P 9), Naresh 
Chandra Guha v. Bam Chandra Samanta, 

•19. 1966 Orissa 11 (Pr 6) ( (8) A I R V 42 C 4) : 
I L B (1964) Out 626 (D B), J agannadhayya v. 
Samanaiha Mohapaira. (It depends on the 
, parties as to whether the sum paid was intend* 

. ad to be tiu one or the other or a combination 
of both ) 

99. l9»5 0rlMaU(Pr6) ((3) AIR V 42 0 4): ILR 
U964)Out 698 (DB), J agannadhayya v. lir.ma- 
UfohoMfra, (If the vendor resells the 
l^rtpertj aod oiaimi to recover the loss arising 

V. P. Aot (Sapp.) D.F. 5 



on such resale the deposit is to be taken into 
account in diminishing the deficiency.) *1 h 62 
Cul (AIR V 39 0 35 P 22), Naresh Chandra 
Guha V. Ram Chandra Samanta. 

36. 19-52 Born 67 fA I R V 3 i C lO, V 9), Abdul 
Hamid v Mohomed AH. *1962 ' adh B 145 
(A 1 R V 39 P 4 , Mtinnalal v Zamaldal, 

Add new Pt, No. 3a atter the words “has 
been accepted” n line 3 of the second para-* 
graph on p. 926 and add the following case 
in the foot notes after P. N. 3 : 

3a- ICutfh 10 (A I It V 39 C 5 P 8), Kun- 

barji Velji v. Umarshi Ilansraj. 

On p. v32 in first line for ‘ Home v. Smith 
28 ’ read “Home v. South 23a’’. 

Add after ihc sentence : 

‘ As observed .... his own wrong.” 

[Pt. 2Bb] Whei’o, however, the seller is 
responsible for the breach of the contract, 
the buyer is entitled to get back the 
amount ot earnest money paid by him 1055 
Nag aS (Pr 11) ( (S) A I B V i2 C 10) 
(DB), Dwarkaprasad Poddar v. Miss 
Kathleen Florence Burns. *JP55 Orissa 
11 (Pr 5) ( (S) A I B V 42 C 4) I L B 
(1054) Cut 526 (DB), Jaqannadhayya 

V. Banianaiha Hohapatra. 

Adi after f^t. 33 : 

[Pd. ^3al But it has been held that 
where a ptre- payment is made and the 
buyer commits default in performance he 
can recover the purchase price that he has 
paid subject to the riglit of the seller to set 
off a certain sum for damages against the 
nurcha'er. 1055 Orissa 11 {Pr o) ( (S) 

A 1 B V 42 G 4) : X L R ( 195i) Cut 526 
(D B), Jiigannadhauua v. Bamanatha 
Mohapatra. 

Note 22 

Add m the Foot Notes indicated : 

1 X D A llOOO (Mad), Somasundaram 

OhcHiar v. Kotnarapjia Chettinr. *1950 Nag 
2?9 ( V I R V 37 C 13) : I L R (19.50) Nag 
407 Mt Saraswatibai v. Madhuhar. 

3 1952 Punj (AIR V P 6) (DB), lilahomcd 
Ismail V. Hahin Syed Hussain, (Indemnity 
rlauie in the contract if ambiguous would bo 
construed in favour of vendee ) *l952 I D A 
iiionfiiad) Somasundarnm Chettiar 'f. Kom~ 

arappa Chellior. *1950 Nag 22.f (A I R V 37 
r 69 P Vh: I L R ( 950) Nag 4'>7, ML Saras- 
vatibaiv Madlmkar. *l’49) 1949 Nag L Jour 
iMntcgl 12. lihagwan v. .Seth Dliannalal. 

SECTION 56 

Add in Synopsis after Item 13 : 
l3a. Who can claim right under this section 

-ISee Note 7. 

Note 1 

&AA In the Foot Note indicated : 

8 ^?953 Mai 439 (Pr 2) (A I R V 42 0 118) (DB). 
Suhbarama Reddiar v. linghava Be^i. (Not- 
witbstanding the amending Act which Mme 
into force by the time of the institution of tho 
suit the rights of the parties are governed by 
the ’original S. 68 under which the purchaser 
of any portion of the hypothecated property did 
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not hivo the light oi marshalling as against the 
mortgagee.) 

Note 7 

Add in the Fco. Mote Irdicatod : 

2. 1.55 N U C (fat) ‘23 » (AlK V 42), Jagat 
Missir v. Sitnl Pyas:id il/issir. (Section does 
nor apt'iv to iinduotary sale?.) *{« 1^153 Pat 193 
(A I l> V .0 C C'i P o) (Dii), Lac’nnin'iraij'un v. 

Janmcii iai. 

% 

Add alter Ft. 3 : 

[Pt. 8a,ii] I'he Patna Hi^h Couft is also 
of the same view. 1953 Pat 103 (A I B 
V 40 C 61 P 3) (DB), Lachhmmarayji 
V. Jamnaijai Mahton. (The ecjuitable 
principle underlying the section can be 
invoked by an auction purchaser of property 
in execution of a money decree provided 
only if he makes out a case that be was a 
bona fide purchaser for value of the property 
without notice of the prior mortgage.) -ji 
1965 N U G (Pat) 330 (A I B V 43), 
Jagat Missir v. Sital Prasad Missir. (In 
order that the principle of marshalling 
should be extended in favour of an auction 
purchaser, it is necessary for him to show 
that he is a ‘bona fide* purchaser for value 
of the property without notice of the prior 
mortgage.) 

Add alter Pi 4 at the beginning of second 
paragraph ; 

[Pt. 4a] The right conferred by this 
section can be claimed only by the pur. 
chaser from the mortgagor and not by any 
subsequent transferee from such purchaser 
from the mortgagor. ('46 52) 1 D 39901 
(All), Padmawati v. Sheo Prasad. 

Add at the end of the first paragraph : 

[Pt. 4aa] It has been held in the follow- 
ing case that if the auction-purchaser does 
not state in his application as to whether 
he had purchased only the equity of re. 
demption on the entire mortgaged pro- 
perty or whether he had any notice of the 
mortgage or not, the principle of marshall, 
ing will not apply in his case. 1955 N U G 
(Pat) 330 (AIB V 43), Jagat Missir v. 
Sital Prasad Missir. 

Note 8 

Add in the Foot Note indicated : 
la. 1950 Mad 224 (AIR V 37 C 101 P 3) (DB), 
MangayyaY, Achayamvia, (A ‘contract to the 
contrary’ cannot bo implied from a bare promise 
by the vendee from mortgagor to pay oQ the 
mortgage debt, The Court would Lave to consi. 
der in every case, upon an examination of the 
contract itself whether expressly or by neces- 
sary implication, it was a contract to the con- 
trary.) 

Add after the first sentence, viz. ‘ The right erf 
marsballirg .... contrary.” 

[Pw laa] *A contract to the contrary’ 
contemplated by this section is not preci- 


sely that contemplated by S. 82. A contract 
to the contrary as contemplated by tbia 
section is not necessarily as between mort. 
gagor and mortgagee but it may be as 
between the mortgagor and a purchaser 
from him. 1950 Mad 224 (A I B V 37 
G 101 P 3) (DB), Mangayya v. Achay. 
amma. 

Add after Pt. la : 

[Pt. lb] The right of marshalling can be 
taken away from the vendee if it is proved 
that the intention was to extinguish the 
entire mortgage and release the property 
from the mortgage, but if there was no 
such intention evidenced by any contfact 
the right is not defeated or lost. 1952 All 
163 (AIR V 39 G 57 P 13, 15) (DB), 
E. Tidsi Bam v. Maiku Lai. (Portion of 
consideration left with vendee not sufficient 
to discharge mortgage — Held, there was no 
contract to contrary.) 

[Pt. Ic] Thus, where the three vendees 
under three different sale deeds promised 
to pay a certain sum of money to the 
mortgagee in part discharge of the mort- 
gage debt and it was contemiDlated that the 
whole mortgage debt would be discharged 
if all the three vendees did pay as they 
promised to do, but no provision was made 
in the three sale deeds as to what was to 
happen in case the money was not paid 
promptly, it was held that since the parties 
did not contemplate the possibility of the 
property being brought to sale and a ques- 
tion arising as to the priority of the sale of 
the various items, it was not possible to 
spell out of the three sale deeds themselves 
any "contract to the contrary" within the 
meaning of this section. 1950 Mad 224 
(AIBY37 GIOIP 6) (DB), Pedapati 
Mangayya v. Garapali Achayamma. 

Add after Pt. 2 : 

[Pt. 3] An indemnity clause in the sale- 
deed to the effect that if any part of the 
property should go out of the vendee’s 
possession due to the claim of any one, the 
vendee should be entitled to recover the loss 
from the vendor personally and from his 
other properties does not amount to a 
“contract to the contrary.” 1952 All 163 
(AIB V 39G57 P 13) (DB), Tulsi Bam 
V. Maiku Lai. 

Note 10 

Add in the Foot Notes indicated : 

3. 1955 Pat 108 (Pr 1) (AIR V 43 C 18), Brag 
Kishore Bai v. JRamraj Itai. 

8. 1955 Pat 108 rPr 1) (AIR Y 42 0 18), Bra- 
Kishore Raiv. Ramraj Rai. 
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Note 12 

Add in ihe Foot Note indicated : 

4. 1956 Mad 208 (Prs 4, 6) ((S) \IR V 42 0 53), 
Kuppttstoami Ooundar v. K. Muthusioami 
Gotmdan. * 1955 Pat lOS (Pr 1) (AIR V 42 
0 16), Brajkishor& Rai v. Bamraj Rai (’4«- 
52) ID 39902 (All), Pa^matoati v, Sheo Prasad. 
(Even though 8. 66 cannot bs invoked by the 
decree-holder, or by the transferee of the mort- 
gaged property in execution proceedings, the 
execution Court always has the discretion to 
order the salo of the various ibe ns covered by 
the mortgage in a partioulur ord?v in order to 
avoid injustice being done to any party.) 

5, 1936 Pat 103 (Pr 1) (AIR V 42 C IS), Draj- 
kishore JRai v. Bamraj Rai. 

Note 13a 

Add after Note 13 : , . 

13a. Who can claim right under this 

section — See Note 7 

Note 14 

Add in the Foot Note indicated : 

2. 1956 Pac 108 (Pr D (A I R V 42 C 18), Braj- 
kishore Rai v. JSajnraj Rai. 

SECTION 57 

In section 57, fer the wori “Provincial 
the word ‘State’ shall be^saostituted. 

Substituted by A. L. O. 1950. 

SECTION 58 

In section 53, for the word 'Provincial' 

the word 'State*, shall bo snbstitnted. 

Substitvitcd by A. L. O. 1900. 

Add the following after the last entry 
in foot note ‘h’ under S. 58 : 

“Guntur, see Fort St. Geo. Gazette, 1949, Pt. I, 
p. 1356 " 

Add in Synopsis alter Item 37a : 

■ “J7b. Chitham. 

37c. V£.tantar mortgage.*’ 

Note 2 

Add after Pt. 10 as a separate para : 

LPt. 11] The definition of ‘transfer of 
property* in S. 6 or of ‘mortgage’ in this 
section makes no reference to the locus to 
which the property belongs. Hence, a 
mortgage. deed cannot be challenged on 
the more ground that a part of the pro. 
nerty embraced by it waa outside British 
India. 1951 All 431 (AIBV38C85 
P 5) (DB), Prithi Singh v. Ganesh Pd. 

Singh. 

Note 3 


defendant to retain possession, of the pro- 
perty till she got the amount that was 
declared to be due to her or to surreuder 
possession of the property and claim the 
amount with interest, and further she was 
also allowed to appropriate the profits 
from the property till she was paid her 
amount or till she surrendered possession 
of the property and claimed the amount 
with interest thereafter it was held that a 
mortgage was created on v/hich the plain- 
tiff could file a smt for re lemption. 1955 
Trav.Go. 130 (Prs 7. 9) ((S) A I B V 42 
C 47) (DB), Bhageerathi Pillaiy. Nava- 
ycbiixn P rcshlialcaYCbii. 

Note 4 

Add in the Foot Notes indicated : 

2. 195^ B ,m 454 (AIR V 39 P 7. 10) : ILR (1952 
Bom 1090 (DB), Prahlad Dalsukhrai v. Magah- 
lal Muljibhai. (What the morlgagc-e acquires 
uziJcr tbo transictioc is o* !T\ortjiigee*s iaterest 
in 6 pe« 5 ific iinmovHbla pro; erty wh ou ran. even 
jnthecAseof usuirucli.iary morig^^e. culy be 
immo^'able property ani no^ tLOvablo property i 
1933 All 677 (A I R V ‘^5 (SB), FaU-b Sine? i v. 
Ri^hubir Saliai, Foli. 1949 Bab 2C4 (A I R V 
3d C .53 P 3' (DB), lloizuddi'.i v. Utiam Chand. 
(Alortsngc debt coos-itulos immovable property.) 
7a. 1952 Hyu 5 tA I H V 39 0 .3 I* 4, 5} : ILR 
(1952) Hyd 3ol, yishmaiiallia v. Patima Bi. 
(Subsequent or.;! aRCiOnicnl allowing usulruc- 
tuary mortg.igcc to rexiaiii iti possessiou for a 
furth*r period iu lieu ot intcvcit on debt in- 
curred subsequent to iflotfcgage — It amouots to 
an addilioaal usufructuary mortgage and uot a 
cbdrQ6a) 

9. See also (’ 181 ILU (194 ) 1 Cal 492 (417, 493), 
Bhicpali Bhus:in v. Direndra Mohan, (.in 
agreemeut to p.iy anntiniiy to a person and bis 
descendants from g-memtiou to generation mak- 
ing it a charge over property, creates a charge 
and DOt a mortgage.) 

Add after pt. 2 '. 

[Pt. 2al In other words, the owner of 
the bundle of rights transfers some of 
those rights to the mortgagee, and the 
remainder of them still remain with him 
and can be transferred. 1952 Pat 469 
(AIR V 39 P 11) ( DB:, Thaktir Prasad 

V. Rajhubar Prasad. 

Add after Pt. 8 as a separate par-a : 

[Pt. 8a] See also the undermentioned 
case to the same effect. ('48) ILR f 1048) 
1 Cal 492 (408), Bhzipaii Bhusan v. 
Birendra Mohan. 

Note 5 

Add after Pt. 5 in separate para : 

[5a] a sub-mortgagee has no privity 
of estate or privity of contract with the 
original mortgagor. So far as the sub- 
mortgagee is concerned the privity of 
estate and privity of contract are between 


b*- 

itu *■ 

M:\ 


k- 


Add as a separate para : 

[Pt. 3] It has been hold in the under- 
mentioned case that it is possible to create 
a mortgage apart from what is provided 
for in the Transfer of Property Act. Thus 
-where at a time when the Transfer of 
Property Act was not in force in Travan- 
oora the decree in r suit for recovery of 

and mesne profits allowed the 



68 fs. 58, N. 5-15] 


T. P, ACT — SUPPLEMENT 


the niortga<,^?e and the sub.morfcgagec and 
as such the sub-mortgage can be put an 
end to by redemption or by release only 
by the original mortgagee 1953 T C 271 
(All'l y 10 C OS Pr 3), GoutI Pillai v. 
Lahshrni Pillai. 

Add alter Ft. 5a. 

t5b! If tbe person representing the 
mortgagor wants to redeem the original 
mortgage, he can terminate the sub-mort- 
gage by making the sub-mortgagee also a 
party to tliat suit. But the mortgagor has 
no right to directly terminate the sub- 
mortgage independent of the mortgage. 
1053 Tra Co 271 (AIH V 40 C 98 P 3), 
Uouri Pillai v. LalcsJtmi Pillai. 

Add alter Pt. 5b. 

[5c] There is also no merger of the sub. 
mortgage on the mortgagor’s acquiring 
tbe rights under the sub-mortgage. Such 
merger is possible only if there is no 
intermediate charge subsisting. 1953 Tra- 
Co 271 (A I li V 40 C OS P 3), Gonri 
Pillai V. Lahshmi Pillai. 

Note 6 

Add in the Foot Note indicated : 

4. 1950 Kntch 83 (A I II V 37 C 69 P 3), Kani' 
lai V. Khiniji Ilii ji. (Unless plaintiff shows 
that compensation would not afford adequate 
lelief or that ho h.as actually advanced money 
on the promised mortgage.) 

Note 9 

Add in the Fo:t Notes indicated : 

12. 1955 Pat 189 (Pr 4) ((S) A I R V 42 C 43), 
Sheonandan Prasad Sao v. Ugrah Sao. (The 
parti land attached to the bouse, used for busi- 
ness carried on in house, held should be consi- 
dered as part of house which was mortgaged.) 
^ 1953 Mad 764 (AIR V 40 C 291 P 3, 4) : ILR 
(1953) Mad 5G6 (FB), Crompton Engvieering 
Cot Madras v. Chief Controlling Revenue 
Authority, Madras. (Reference to tbe premises 
described in the document as bearing door 
No. 27, Thiruvottiyur High Road as also to the 
stock in trtde was obviously to “specified” 
property within the meaning of S. 2 (17), Stamp 
Act) -i- 1951 Kutch 4 (AIR V 38 0 2 P 4), 
Devidan Malani y.Shamji Vishravi. (Property 
described as “My l/4tb share in Giras in 
Nabhatrana” without giving boundaries — Valid 
Chittam mortgage.) 

Add after Pt. 14 : 

(Pt. 14a] See also the undermentioned 
case. 1949 Pat 505 (AI BY 36 G 154 
P 7) : 28 Pat 303 (DB), Khelawan Singh 
V. Raynnandan Prasad Singh. (Convey- 
ance of property to mortgagee in satisfac- 
tion of his mortgage — Indemnity clause 
providing that in case mortgagee was put 
to loss for defect in title he was entitled to 
realise it from “entire movable and im- 


movable property of me and all my heirs 
and representatives” — Stipulation held 
did not create mortgage.) 

Add after Pt. 17 : 

[Pt. 17a] A life insurance policy is 
neither immovable ncr movable property 
and therefore cannot be the subject of 
mortgage. CoO) 54 Cal TV N 710 (712), 
Pioneer Bank Ltd. v. Bamandev Barter jee. 

Note 11 

Add in the Foot Notes indicated : 
lb. See 1 52 Sau 107 (A I R V 39 P 5), 
Trivedi Pranshanhar v. Jayaguru Raghunath. 
4. 1952 Sau 107 (AlR V 39 P 5), Trivedi Pran- 
shankar y. Jayaguru Raghunath. 

7. 1952 Sau ’.07 (AIR V 9 P 5), Trivedi Pran- 
Shankar v. Jayaguru Raghunath* 

8a. 1952 Madh B 196 (A I H V 39 P 4) : I L B 
(1952) Madh B 106 (DB), 'Kcsrimal v. Bansilal 
* 1949 Nag 68 (A I R V 36 u 14-< P lO) : ILR 
(1949) Nag 243, JagannaOi Ganganarayan 
Mahesivari v. Fatechand RatancJiand Oswal. 
(AIR Commentary on T. P Act Referred to.) 
9. 1954 Madh B 6 (A I R V 41 0 U P 6), Padani. 
Singh V. Ram Krishnan Daulai 1952 Madh 
B 196 ( 4 I R V 39 P 4) : I L R (H5 ) Madh B 
136 (DB). Kcsrimal v. Bansilal 1952 Sau 
107 (A I R V 39 P 5), Trivedi PranshanTtar v. 
Jayaguru Raghunath. (Mortgage of machinery 
~ Mortgagor remaining in possession paving 
interest equal to rent — Trausaction is hypothe- 
cation and not pledge ) 

11. 1964 Madh B C (AIR V 41 0 6 P 6), Padam 
Sino7i V. Ramkrishnan Daulat. 

12. 1954 Madh B 6 (AIR V 0 6 P 6), Padam 
Siyigh y. Ram Krishnan Daulat. 

Add after Pt. 8 as a separate para : 

[Pt. 8aa] A mortgagor of movable pro- 
perty is entitled to sue for redemption. 
1949 Nag 368 fA I B Y 36 C 148 P 7) : 
ILB (1949) Nag 243,Jngannath Qanga~ 
narayan Mahestoari v. Fatechand Batan* 
chand Oswal. 

Add alter Pt. 12 : 

[Pt. 12a] It is also not an equitable 
mortgage. It is after all a security inter- 
mediate between a simple loan and' a 
mortgage which wholly passes property in 
the thing conveyed. 1954 Madh B 6 ( AIB 
Y 41 C 6 P 6), Padam Singh v. Bam 
Krishnan Daulat. 

Note 12 

Add in the Foot Note indicated : 

1. 1954Trav.Co7 (A I R V 41 0 4 P 7) *.'1 L B 
(1952) Trav Co 438 (DB), Raman Pillai v. 
Bhagavathi Pillai. 

Note 13 

Add in the Foot Note indicated : 

8. 1955 Cal 194 (Pr 18) (fS) A I R V 42 0 51 
(DB), Durga Prosad v. Marto Galstaun. 

Note 15 

Add in the Foot Note indicated : 

1. 1965 NUC (All) 1695 (AIRY 42), Qop* 

Nath y, Bkanu Shanker Tasjnik. 
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Note 17 

Add In the Foot Note indicated : 

2. See also (’49) 2 Saa L R 140 (149), Thaker 
Nalji Kalidas v. Pandya J ethalal Bamji. 
(Suit on moitgage bond and not on subseq lent 
khata where principal amount with interest 
had been capitalized -- Amount shown in kbata 
cannot be considered as principal amount.) 

Note 18 

Add in the Foot Notes indicated : 

1. 1950 Mad 146 (AIR V 37 0 68 P 11), Raman- 
nujulu Naida v, Gajaraja Ammal. (8ale of 
property by il to B on assumption that title 
vested in A—B mortgaging back same property 
for !uil sale price B and not A found to have 
title to the property — Mortgage is devoid of 
consideration and is unenforceable.) 

9. 1963 Mad 603 (A 1 R V 40 C 235 P 4), Sri- 
ramulu Naidu v. J ambulingam Pillai. (Arti- 
cle 83. Limitation Act, applies to the suit.) 

Add after Pt 12 : 

[Pfc 12aa] Where under the terms of a 
simple mortgage the mortgagee deducts a 
certain sum o£ money from the principal 
sum of money to be advanced, towards 
the first year’s interest in advance, there 
is no reduction of the principal to that 
extent and the mortgagee would be en- 
title to interest on the entire amount. 
1953 Sau 84> (Pr 6i (AIB V 40 C 38) 
(DB), Haji Abdulla Haji Umar v. 
Daud Mahomed. 

Note 21 

Add in the Foot Note indicated : 

1. 1954 All 314 (A 1 K V 41 C 143 P 3. 4) Gulab 
Singh v. Uira Lnl. (If a suit brought by the 
other co ebu.i‘cr»j for a declaration that the tnort- 
gai^e,was nut t^inding on their ahero is decreed, 
the property furoished as security for loau is 
evidently ruidcrci insuflieient and the mort- 
gagoe is entitl-.d to sue under S. Gd.) 

Add after Pt. 4 as a separate para : 

tPt. 6j Whore a mortgage is executed 
by several Muhammadan co-owners tho 
mere fact that some of them are minors 
and pardanashin ladies, who had not exe. 
outod the deed in accordance with law 
cannot make the execution by tho rest 
invalid. The mortgage would be valid and 
binding against the rest. The reason is 
that the liability of tho mortgagors being 
joint and several tho mortgageo can realise 
tho whole of the debt from any one of 
them. 1951 All 618 (A I B V 38 C 164 
P 6, 7) (DB), Kelca v. Sirajuddin. 

Note 31 

Add in the Foot Notes indicated : 

32b. 1952 All 716 (AIR V 39 P 4l, 104) : I L R 
(1962) 9 All 200 IFB), Dcb\ Singh 'v. Jagadish 
Saran Singh. (Per Beg /.—Per Agarwala J, : 
Hhe word ’oBtensible’ in 8 58 (c) has two mean- 
inga : (a) that tb; object bears a certain form or 
airpearance without suggesting that it la or is 


not that of which it has the superficial appear- 
ance; and (b) that the object boars a certain 
a’pearance but is not really that of which it 
bear the appearance.) 

34. 1955 Vindh Pra 4 (Pr 3) (AIR V 42 C 3), 
Nanhku Babnlal v. Ulitlal. (A document which 
is essentially a simple mortgage with anespresp 
personal covenant to pay does not cease to be a 
simple rDortga;.e and becomes ft mortgage by 
conditional sale merely because it contains a 
term under which the mortgaged property ia to 
be deemed to have been sold outright on failure 
of payment of the principal money with interest 
by a certain date.) 

35. 1964 Trav.Co 142 (AIR V 41 C 51 P 9) : 

I L B (1953) Ttav-Co 999, Narayana7i v. 
Kochupennu. 

Add after Pt. 29 as a separate para : 

[Pfc. 29a] In Kutch, in the case of a 
mortgage by conditional sale, executed in 
St. 1867, there is no right of redemption 
after the expiry of the specified time limit. 
1949 Kutch 10 (A I BV 36 G 0 P ll), 
Jadeja Godji Modji v. Jadeja Bhan- 
sancfji Jagatsinghji. 

[Pc. 29bJ The Kutch Government order 
forbidding conditional sale does not apply 
to deed mad. before St. 1914. 1949 Kutch 
10 (A I B V 36 G 9 P 7), Jadeja Godji 
Modji V. Jadeja Bhansangji Jagat- 
singhji. 

Note 32 

Add in the Foot Note indicated : 

1. (’46-6'i) I D 39789 (Nag), Uaroti Faraahram 
V. Fattclal Jethamal ( 49) 1949 Bur L R (HG) 
59 (61), Mating Zaio Ynynn v. Ma Jlfai Kha. 
(However, the conduct of a creditor may 
amount to a dispensation with the literal com- 
pliance of the couditions set out in the agree- 
ment.) 

Note 33 

Ad4 in the Foot Notes indicated : 

1. 1954 Nag 103 Pr 17) (AIR V 41 C G2) (DB), 
Shri Narayan Rav.ihilas v. lihaskar Wavian ■£< 
1 52 Punj I'^I AIR V 39 C o:-! P 12). Hans Raj 
V. Mat Enin -J* 1952 IDA 1714-) (Nag). Unrya 
V. Punjaji 1953 Mys 105 (Pr 2) (AIR V 40 
C4e):lLR (19 2) Mys 247 (DB), Ilayalh 
Sahtib V. Bharcimannn 19')0 Nag 198 (AIR 
V 37 C 5- P 0) : ILR (195o) Nag 719, Dhaiyalal 
V. Kishorilal, 

3. 1054 S o 345 (Prs ", 0) (AIR V 41 C 83): 1953 
SOU 174 (SC), Chunchun Jha v, Kbadai Ali if 
19o4 Nag 193 (Prl.') (AIR Y 41 C 02) (DB), 
Shfinarayan Ilambilas v. Bhashcr W amati. 
(When the question is whether a transaction is 
a sale or a mortgiige, it is an inviolable rule 
that upon euch a question tlio Court must find 
the substance behind the form. But where the 
oral e'’idence is unreliable and contradictory 
tho Court cannot safely depart irom'the written 
evidenco of the documentH ) ■{' 1050 All 430 
(AIR 37 C 103 P 6), Bidlta Earn v. Chidda. 

4. 1934 8 C 345 (Pr 7) (AIR V 41 C 89) : 1955 
SCR 174 (S C), Chunchun Jha v. Ehadal Ali. 
(If on the face of it an instrument clearly pur- 
ports to be a mortgage, it cannot be turned into 
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a sale by reference to a iKsfc of extraneous and 
irveldvaut coueicjeratioiis.) ❖ 1850 All 430 (AIR 
V 37 C IG'^ P G), liidha Z?a«i v. Chhida. 

6, 1952 I D A' 17147 (Nag), Mt. Sugrabi v. Md. 
Jora.’iim -MO-jy Mys 105 (Pr 2) (AIR V 40 
J 48) ; ILR (10 V2) .vys 247 (DD), Ilayath Saheb 

V. Hharamanna 1950 All 430 (A R V 37 
C 103 P 0), Lidha lirim Chhida. (Courts 
sbouM not go l)V I^n^uage used in deed ) 

8 1951 I'at 327 (AIK V 3b C 75 p 4, 7) (DB), 
ddanikcliand Piant v. Baldeo» (Mortga-.e coutain- 
in<,^ agreement to sell at the end of stipulated 
period amouiits to a clog and is vuid.) 

14. 1954 Nag 193 (Pr 15) (AIR V 41 C 621 (DB). 
Shrinara!ia}i Bavihilas v. Bhaskar Waviaji^ 
( (1900) ILL; '2i All 149 (PC), Balkishen Das v. 

W. F. Legge, Foil ) ^ 1952 All 200 (AIR V 39 
C 77 P 13) (DB), Zli. Qayumunissa v. liashidnl 
Malik 194G 52 1 D 39945 (Nag), Ravi Rao v. 
Radhaloi. (Abser.cc of specific allegation of 
execution of sale ttetd due to fraudulent mis- 
representation or that executant was prevented 
by fraud from knowing its nature- Oral evi- 
dence is inadmissible to show it a mortgage and 
not sale.) -i- 1946-52 ID 39789 (Nag), Maroti 
Farashram v Faitelal Jethvial ❖ 1946-52 I D 
39944 (Nag), Ram Rao v. Radhahai. 

17. 1964 S C 325 (Pr 6) (AIR V 41 0 83) : 1956 
SCR 174 (SC). CJiunchun Jha v. Ehadat AH. 
( (1858) 44 E R 924 ; 2 De G & J 97, AUcrson 
Y. bite, ReL on ) 

23. 1954 Nag 193 (Pr 27) (AIR V 41 C 62) (DB), 
Shrinaraya7i Rambilas v. Bhasker Wamati 
1952 Ma.l 11 (aIR V 39 C 2 P 7) : ILK (1952) 
Mad Gt4 (DB), Kiishnamurihy v. Venkate- 
sirnran -P 1952 Punj 181 (AlK V 39 C 69 P 10), 
Ilans Raj v. Mat Ravi. 

25. 1954 Nag 193 U'c ’<^0) (AIR V 41 C 62) (DB), 
Shriuarayan Rauibilas v, Bhasker W nvian. 
a924 P 22G lAia V 11) (P C). NDrasicgcrji v. 
Paikliasnr'tcibi Kavanam G.'vru, Foil.) 

28. 1' 54 Nag 193 (Pr 37) (AIR V 41 C G2) (DE), 
Shriiuirayan Ramlilas v. Bhasker W avian. 

27. 1952 Mad 11 (AIR V 39 0 2 P 7) : ILR 
(i952i Md i G34 (DB), Krishnaviurthi v. Ven- 
'.ntcsicaran C- 19:»2 Punj 11 (AtR V 39 C 69 
P lU), Havs Raj v. Mat Ravi. 

28 l;‘r2 Mad 11 ( V 1 R V 39 C 2 P 7) : I L R 
(1952) Mnd G04 (i9B), Krishuavitirthi v. Veil- 
katesivaran 1952 Punj 181 (AIR Y 3a C 69 
P 10), llayis Raj v. Mat Ravi. 

29. 1954 Nag 19;-i (] r 37) (AIR V 41 C C2) (DE), 

'ihrinarayan Ramlilas v, Bhaslur W avian, 
(Held period cf iivojears fixed for repurchase 
'vas L’ot iibnorni dly short ) 1950 Nag 198 

(AIR V 37 U .08 P9}:jLP» U9 )0) Nag 7-9, 
Dhaiyr.lal v. A'is7ion7nl. (A short period such 
as 2 ye.irs is indicative of sale rather tbau of 
mortgr.Ke ) •!« 1952 Punj 181 (AIR V 29 C 69 
P IC), llans li'.ij V. Mat R:;vi. (Short period 
indicative 0 l sale ) 

30. 19.52 Mad II (.\IR V ‘ 9 C 2 P 7) : I L R 
(195’') Jfad (Oi (i/B), Kris'unaviiirihi v. Ven- 
kaieskicaian. 

31. 195.8 Mrs 105 (Pr 4.^) (.AIR V 40 C 49) ; ILR 
(1952) Mys 247 (DB), Ilayath Saheb v. Bhara- 
vianva 

32b. 19.-4 Nag 193 (Pr35) (AIR V 41 C G2) (DB), 
Shriuarayan Ramlilas v. Bhasker irarna^i >2' 
1952 I'unj Ibl (AIK V 39 C 09 P iO), Haiis Raj 
V. Mat Ram. 


38. 1954 Nag’193 (Pr .33) (AIR V 41 C 62) (DB). 
Shrinarayan Rambilas v. Bhasker Waman. 
(Test about relationship of debtor and creditor 
between the parties applied.) iji 195 Bhopal 18 
(AIR V 40 C 9 P 10‘, Chhuttu v. Kayan Khan. 
(The following circumstances, viz., (1) a con- 
tempoianeouB agreement to reoenvey; (2) agree- 
ment forming the terms of the consideration 
of the transaction of sale; (3) a fairly long 
period of five years for repayment and recon- 
ve.^aDce; and (4) possession continued with the 
defendant transferor cleaily indicate the rela- 
tionship between the parties to be of a debtor 
and creditor Itading to the irresistible conclu- 
sion that the intention was to mortgage the 
property by conditional sale and the rent was 
intended to cover interest.) ■i' 1954 Trav-Co. 
165 (AIR V 41 0 62 P 4) : ILR (1953) Trav-Co 
87l (DB), George Mathai v. Matheio Daniel. 
(There were three mortgages in favour of the 
same individual in respect of the same property. 
Possession had been given under the first mort- 
gage deed. The third mortgage deed contained 
an express stipulation that in case of failure to 
repay the loan on the third mortgage within a 
period of two years, the deed shall be deemed to 
be a sale deed and the total amount due to the 
mortgagee on all the three mortgages shall be 

treated as the consideration for the sale Held, 

that both the previous two an i the third subse- 
quent deed must be read togelher and the mort- 
gagee should be treated as having held the 
mortgaged property as a mortgagee in possession 
under a mortgage in the form of a mortgage by 
conditional pale: 192-1 PC 102 (AIR V 11), 
Mtrza Abid Hussain v. Mt.Kuniz Fatima, Foil.) 
•i* 1954 Irav-Co. 142 (AIR V 41 0 61 P 8) : 
1 Ij R (1953) Trav-Co 999 (DB), Narayanan v, 
Kochupenme. (In form the deed was not one of 
absoluLo conveyance nor was there a provision 
for repurchase. The docuinent, styled jtself an 
otti, there was mention of a specific sum as debt 
and (be right of redemption was expressly re- 
served though limited to a specified period. The 
document further stated that for that specified 
period the cxccutee should remain in posses- 
sion and enjoy the property as ottidar. Provi- 
sion xvas also made as to bow the amount should 
be realised in case tha prop'erty was lost or 
found inadequa e for the debt. In that event the 
cxecutee was g ven liberty to proceed against 

the remaining properties in the decree Held, 

that tl 0 pnrtie« i.ntended only to create a mort- 
gage and not anything more, Tbe absence of a 
personal covenant in the deed was not an indi- 
cation that the parties intended to create a sale. 
The deed did not evidence a sale with a condi- 
tion of repurchase but wav a mortpase by condi- 
tional ra’e.) ^ 1952 Mad 11 (AIR V 39 C 2 P 8): 
ILR (19-52) Mad C04 (DB). O. Erishnamurthy v. 
K. VevJiateshicaran •if 1952 IDA 17148 (Nag), 
Rajahhau y. Sit2ra7n. {S<&\e deed providing for 
repayment of consideration within 3 years — 
Property worth Bs. 5900 sold for Rs. 30CO— 
Held mortgage.) 4* 1951 Orissa 362 (A I B 
V 38 C 87 P 24, 27, 47) ; I L R (1951) Cut 231 
(FB), Nilamoni Betva v. Mruiunjaya RradhcLn, 
(Condition that on repayment within certUin 
time of consideration money buyer to return 
the land together with the Kabala — On failure 
of payment, buyer to possess and enjoy from 
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generation to generation and after getting bis 
name duly mutated in the Sherieta of Zamin- 
dar to u.se the land in any way— DilTorene© in 
the operative words of conveyance of owoer- 
ehip used in earlier portion and later portion of 
the doci;im6ot indicating detraction from full 
ownership prior to the stipulated tiiT.e— Tran- 
saction held to be a mortgage and not a sale.) 

^ 1951 Pat 327 (A I R V 38 C 75 P 5) (DU), 
Manik Chand Haul v. Baldeo >if 1950 AH 430 
(A I E V 37 0 163 P 5, 9), Bidha Bam v. 
Chhidda. (Conditionnl sale of bouse worth 
Bs. 1200 for Re. 150— Vendor continuing in 
possession on payment of i*ent — Stipulation for 
reconveyanoo on repayment within three years 
contained in same deed -Held document was 
mortgage and not sale.) 4* J949 Pat •'.0*' (AIR 
V 36 C 155 P 7, 8. 9): 23 Pat 28li (DB), Kuer 
3Iahabirsi7igh v. Bigan Sahpun. (Deed provi- 
ding that ii the vendor paid back consideration 
from his private fund within certain daio he 
would be entitled to take back property sold — 
In case vendee objects vendor to deposit amount 
in Government Treasury and to take back 
possession after notice to vendee through Court 
—Vendee not allowed to transfer property 
during period of conditional sale — In case of 
vendor’s failure to pay back consideration with- 
in prescribed period vendee to have full rights 

in property Held a mortgage by conditional 

sale and not an out and out sale with condition 
of re-purchaie.) 

39. 1962 Punj 181 (AI R V 39 C 09 P 15). 
Hans Eaj v. Mat Bain * 1952 IDA i71i7 
(Nag), ii/sf. v. H[d. Jirahivi. (Ostensi- 

ble sale of property for considev.aion wuich was 
equal to its market value — V^nioo pul in popses- 
sion— Agreement to rcconvey il rcpayincnt 
•made within five yea'S — Veniice not to sell or 
mortgage lor the alorfiscid pcii<*d — Notliing to 
show relationship of dol.lov an i creuitor Held 
sale and not mortgage.) f- 1203 Uys '■) 

(A I R V 40 0 4s) : 1 fj R (1952) Mys 2l7 (DR), 
Hayath iiaheb v. Jjharamanna. (Ucc.iment 
di'bcribed as conditional sale — Considenition 
almost equal to value of properly — L'enad of 
repayment 4 vears — Acrcfrinent to rccoiivfy in 
same deed— Evidence of previous ncgotmtion 
between parties for sr.l * of to UiScV.arge 

existinc debt— document was ccnliuonal 
sale and not mortgage.) •b 19 46.62 ID :i2929 
(Nag). Bajeshwar v. Suganchand. (Sale deed 
not contuiuing agreement to rtssll— Oral agree- 
ment alleged— Amount alleged -to be intended to 
to be realised from property -Transaction U not 
mortgage.) 

40. 1953 Punj 292 {A I R V 40 C 129 P 6) (DB) 
Soshil Kumar v. Madan Oonnl. (Registered 
sale-deed conveying h^use ahsohuelv to voiuleo — 
Subsequent unregistered ajrreeineot to ret onvey 
bou^eat any time within live n ears— Tniiisue- 
tion does not amount to mortgage by condi- 
tional sale but is an ab5olate s.Ue— Agreement 
to reconvev though of itself docs not require 
reaistratioa still when it is sought to modify 
the terms of registered sUe-de-zd by such agie^ 

ment requires registration.) * h a 

80944 (Nnv). Bamraa v Radliahat ■£• .050 Hyd 
ei (A I R V .37 C 13 P 1) : I L R (1951) Hyd 
169 (DB), Rajjidal v. J alaluddin. 


41. 1950 Hyd 61 (A I B V 37 C 13 P 1) : I L R 
(1951) Hyd 189 (DB), Bajjulal v. Jalaluddin. 

44 1953 .\:ad 830 (AIR V 40 0 315 P 3) : I L R 
(1953) Mad 1196 (DB), Bechtiri Suryaprakasa 
Rao V. GoitnniulcJcala Venkatraju (1946 Mad 
456 (AIR V 3.} C2J2) (l)B), Venkata Subb 
Rao V. Vecrasioami. Roil.) ►P 19.52 All 200 
(A I R V 39 0 77 P 13, 17. 18) (DB), Qayu-mu- 
nissa V. Rashidul AlaWi 4* 1953 Mys 105 (Pr 2) 
(A 1 R V 40 0 48) : ILR (1952) M^s 247. Hayat 
Saheb v. Bharanianna. 

45, 1964 S C 345 (Pr 6) (A I R V 41 0 83) : 1956 
S C R 174 (SC), Chunchun Jha v. Ebadat Ali 4* 

1952 All 209 (AIRV 39 0 77 P 2. 17, 18) 
(DB), Mst. Qayumtennissa v. Bashidul Malik * 

1953 Mys 105' (Pr 2) (.4 I R V 4U C 48) : I L B 
(I9.i2) Mys 247, HayoA Saheb v. Bharamanna. 
^ ; 946-52 I D 89789 (Nag). Maroti Parashram 
V. Fattelal •i. 1950 Kng 198 (AIR V 37 0 58 
P 6) : I L R (1950) Nag 719. Bhaiyalal v, 
Kishorilal (Prima facie, an absoluto convey- 
ance coutainiug nothing to show that the rela- 
tbn of debtor and creditor is to exist between 
the parties does not cease to be an absolute 
conveyance -and become a mortgage merely 
becaa?e the vendor stipulates that he shall have 
a right to repurchase.) 

46. 1954 SC 34.5 (I’r 20) (A I R V 41 C 83) : 
19-55 S 0 R 174 (SC), Chunchun Jha v Ebadat 
Ali. {Held, on construction of the document 
and taking everything into consideration that 
the deed wns a incrtpage by conditional sale 
under S. 58 (c)) "S' lw5-l Nag 19.3 (Pr 18) (A I R 
V 41 C 62 j (DB), S'.rinaravan Bamlilas v. 
BhasJiar IVavnan, (The cardinal test which 
is to be applied in all such eases is whether the 
relation of a debtor and creditor is preserved 
between the vendor and the vendoo ) "i* 1962 All 
2Jt) (A I R V 39 0 77 P 18) (DB)- Mst Qauu- 
inunissa V. Bashidul Malik. (Htdd that trans- 
actiou was Ji.n out and out sole and not a 
mortgage.) •5* 1951) Nag 19d lA I R V -il C 58 
P 6) : I Ii R (i06w) Nag 719. Bhaiyalal v, 
Kishorilal. 

' Add after Pt. 8 : 

[Pt 8a] A mere cltlay in launchio" the 
suit for re.lomptrion "will not make the 
transaction a sale which from its very 
inception was a mortgage. 1951 Orissa 
302 (A I B V 38 C 87 P 45): I L R 
(1951) Cut 281 (FB), Nilamoni Bewa 
Y. Mrutunjaya Pradhan (Per Bay C. J. 

X)as J., W)is, however, of the view that 

delay in seeking redemption is a circum- 
stance which must call for scrutiny. Un- 
explained delay must receive its clue weight 
as 006 of the relevant circumstances, by 
way of conduct where such conduct is 
admissible.) 

Add after Pt. 1 6a at the end of the para : 

[Pt. 16b] See also the undermentioned 
case to the same effect decided after the 
above Privy Council decision. 1952 Pat 
4 -Hl (AIRY 30 P 0,7) (DB), Bhagwat 
Rai V. Raviasis, 
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Add after Pt. 36b as a separate para : 

[Pt. 16c] Ifc has beon held th-it evidence 
of an oral a^reoment ns to the condition 
of reconveyance is adnoissible and is not 
excluded by S. 92, Evidence Act. 1953 
Nag 337 Pr 9 ) (AIM V 40 0 145), 
Lakhmichajid v. Yasodabai. 

Add as item No (5a) after Pt. 28 : 

(5a) [Pt. 28a] Wbero however, posses- 
sion was handed over to the purchaser in 
furtherance of an agreement to guarantee 
interest, h was held that the handing over ' 
of possession indicated a mortgage rather . 
than a .sale. 1954 Nag 193 Pr 36) ' AIR 
V 41 C 6'4) (DB), ShrinarayanRambilas 
V. Bhasker Waman, 

Add after item (12) and after Pt 32d : 

(13) [Pt. 32e] An express provision for 
the postponement of mutation of the 
grantees s name in the landlord’s papers 
till after the time for repayment expires, 
is decisive of the transaction being a mort- 
gage. lOol Orissa 362 ( A I R V 38 C 87 \ 

.* Z /> i? {1951) Cut 281 
(FB), Nilamcui Bcioa v. Dhutunjaya I 
Pradhan. (But in cases ot transfer of occu- I 
pancy holdings before they were made I 
transferable by Orissa Tenancy (Amend- 

ment) Act, 1938, postponement of mutation | 
is inconclusive.) ! 

Add after item (13) : I 

(14) [Pt, 32f] A covenant for refund of 
the consideration money with interest on 
dispossession or distu' bance of possession of 
thevendee not attributable to the vendor’s 
defective title is indicative of a mortgnge, 
rather than a sale, whereas such a covenant 
in the ease of dispossession due to vendor’s 

title is inconclusive. AIR 

V38 C 87 P 15, 34, 48) : I L R (1951) 
Cut 281 F B), Nilamoni Beica v. 
iunjaya Pradhan. I 

After Pt. 42. under the heading “Effect of I 
Proviso * ad • after ihe fir^t sentence : I 

[Pfc 42a] The proviso DOW Gxpres-^ly pro. 

yides that where the agreement to reconvey 
18 not embodied in the same document 
which effects or purports to effect the sale 
tno transaction shall not ho dpcniGd to bo I 
a mortgage 1952 IDA 17146 (Nag 

Sitaram v, Laxminaraynn (Sale I 
and agreement to reconvey on same day I 
on different papers — They cannot be 
regarded as one document for purposes of 1 
proviso ) I - 1954 S C 345 (Pr 8) (A IR 
V 41 C 83 f : 1955 SCR 174 (SC), 
Chunchun Jha v. Ebadat Alt (Under the 
proviso if the sale and the agreement to I 


repurchase are embodied in separate docu- 
ments then the transaction cannot be a- 
mortgage whether the documents are con- 
temporaneously executed or not.) 1954 
Nng 193 (Pr 18) (AIR V 41 C 62) 
(DB), Shrinarayan Ramhilas v. Bhaskar 
Waman f 1952 Mys 56 {AIR V 39 P 3)- 
ILR(1951) Mys 427 (DB), Tendala Mu. 
niswamappa v. Nanjundachari. ^ 1946- 
52 I D 30948 (Nag), Ramrao v. Md. 
Ismail. (Sale of land to secure loan with 

separate agreement to reconvey Vendor 

remaining in possession as lessee Tran- 

saction is not mortgage by conditional 
sale in view of proviso ) ^ 1946-52 I D 
39789 {Nag), Maroti Parasliram v Fa. 
ttelal.^ 1953 Nng 337 (Pr 2) (AIR 
V 40 C 145) Lakhmichand v. Yasoda^ 
hai 1951 Orissa 362 (AIR V 38- 
C 87 P 13) : I LB {1951* Cut 281 
(FB\ Nilamoni Beiva v. Mrzitunjaya 
Pradhan. f 1950 Nag 198 (AIR V 87 
G 58 P G) : I L B (1950) Nag 719, 
Bhiiyalal v. Kishorilal. 4- 1950 Nag 22 
(AIR 37 C 8 P 14) : I L R(1949)Nag 
933 ( DB), Govi7idsa Marotisa v. Ismail,. 

Adi after Pt. 47 : 

[Pt 47a] A Pull Bench of the Orissa 
High Court has held that where the docu- 
ment which effects or purports to effect the 
ostensible sale contains the third condition 
menlioned in the section, viz., *‘on such 
payment being made the buyer shall re- 
transfer the property to the seller,” it is 
to be presumed a mortgage and the party 
who asserts to the contrary must prove it*. 
Ray C. J. was also of the opinion, thongh 
the observation is obiter, that if a docu- 
ment contained either the first or the- 
second condition mentioned in the section,^ 
the transaction evidenced by the document 
must conclusively be held to be one of 
mortgage by conditional sale and not an 
out and out sale. Das J. was, however, of 
the opinion that even in such cases the- 
true nature of the document would depend 
upon the intention of the parties to be 
gathered from the other terms of the docu- 
ment and by the surrounding circum- 
stances. 1951 Orissa 862 (AIBV38 
C 87 P 14, 15, 31, 32, 34 & 43) : I L R 
(1951* Cut 281 (FB), Nilamoni Bewa 
V. Mrutwijaya Pradhan* 

[See also (’49) I L R (1949) 1 Cot 776 (779)> 
(DB), Gouri Pradhan v. Bhagahan Pradhan* 
(Ihe proviso makes the transaction prima faoie- 
a mortgage by conditional sale where the terms 
of repurchase are made a part of the same doca-. 
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ment which Ggures as deed of snlo. In case of 
difficulty of construction or of ambiguity the 
presumption should be that the transacticn is a 
mortgage by conditional sale and the onus of 
proof that it is an absolute sale lies on the party 
who asserts it )] 

Add after Pt. 47a : 

[Pfc. 47b] In Dehi Suifjh v. Jagdish 
Saran Singh the question came up for deci- 
sion before a Full tench of the AUahai'ad 
High Court. It was held by the majority 
(Agarwala and Chandiramani JJ./ that the 
effect of the addition of the proviso was to 
lay down a conclusive statutory test and 
that if a deed effecting or purporting to 
effect a sale contained any one of the three 
conditions mentioned in the clause it is in 
every case a mortgage by conditional sale 
irrespective of the intention of tne parties 
Beg J.; however, took a contrary view and 
held that the effect of the proviso was 
merely to limit the Court’s power to en. 
quire into the question whether the trans 
action is a mortgage only to cases where 
the condition is embodied in one document 
and to bar it in cases of muUiple docu- 
ments. 1902 All 716 (AIR V 30 P 106) : 

I LB (1952) 2 All 200 (FB), Dehi Singh 
V. Jagdish Saran Singh. 

[Pt. 47bb] The Supremo Court has 
not held that persons who, after the 
amendment, choose not to use two docu- 
ments do not intend the transaction to 
be a sale unless they dis^ lace that pre 
sumption by clear and express words; and 
if the conditions of S. 58 (c) are satisfied 
then the deed should be construed as a 
mortgage. In view of tbeso observations 
the majority view in the Allahabad deci- 
sion must be held to be overruled. 2904.- 
S C 345 (Pr 8) (AIR V 41 C S3) : 1905 
SCR 174 (SC)y Chunchnn Jha v. Eba. 
dat AH. 

Add as a separate para : 

[Pt. 47c] The proviso is not retrospec- 
tive and therefore the statutory test laid 
down therein is applicable only to trans- 
actions after the amendment. 1952 All 
716 (AIRY 39 P 7) : I L R (1952 • 2 
All 200 (F B), Dell Singh v. Jagdish 
Saran Singh. (1935 Rang 212 (AIR 
V 22), Ma Sein Nyo v. Maung San Pe 
and 1947 Pat 345 (AIR V 34 G 116) : 
25 Pat 666, Jaggarnalh Singh v. Butto 
^rishto, Rel. on.) 

Add after Pt. 47c : 

[Pt. 47d] Proviso under S. 68 (c), T. P. 
Act, was not added to the section in the 
Bhopal T. P. Act and aa such in order to 


raise a plea of the transfer being a mort- 
gage, it was not necessary that the condi- 
tion of reconveyance should havo been 
embodied in the document of sale itself. 
1953 Bhopal 18 (A I B V 4009 P 9), 
Ghhuttu v. Kayan Khan. 

Note 35 

Add in the Foot Notes indicated \ 

1. 1953 Kutch 4 (A I R V 4«) t* 7>, Kandvanc. 
Jat"sJiaiih'ar v. Jiva Vasan, (The VHtaotar 
transaction in Kutch ha?? all t.bese characteri-tics 
and thus amounts to a unufructuary murtgflge.l 
6a. 1955 NUC (Pepsu) 267 (A I tt V 42) (DB|. 
Waryam Singh Deota Tulsi. (Mere posses- 
sion of the land does not make the iDort<'age a 
usufructuary one o as to make the mortgage- 
money an interest l^earing loan unless it is 
shown that the income of the land was to be 
appropriated towards payment of interest or 
partly towards payment of ti.e principal and 
partly toward} interest.) 

7. 1951 Tiav-Co 154 (A I R V 38 C 53 P 2) (DB), 
Pothen Uthu-ppan v. Nilkanta Iyer. (Even i£ 
the moi'tta.or agrees to receive only a portion 
of the rent.) 

7a. 1953 Tmv Co 63 (AIR V 40 C 22 P 2) ; T LK 
(195-21 Trav-Co 696 (DE) Ittaman v. Bkaskara 
Menon. (Mortgage with po3se3?ion and lease 
back under two difierent deeds — Held tbat 
parties intended the right and liabilities arising 
out of the two deeds to i e separate and distinct 
in themselves and therefore the two deeds could 
nob amount to a simple mortgage.) 

11a. 1952 Mad ^5o {A I R V H9 P -), Subbarayc. 
Sarma v. Siibrnmanyatn 1950 Ajmer 59 (AlR 
V 37 C 73 V 7), Chaiith Mai v. Hiralal. (Deed 
mentioning delivery ol poasessiun though no- 
actual delivery of po.-sossion given.) 

16. 1954 Trav.Co 7 (A I R V 41 0 4 P 7) ; I ti K 
(1952) Trav-Co 138 {DBi, Eanian Pxllai v. 
Bhagavathi PlUai, (Under a deo i the difrerenv 
branches of the tiirwad h:id to pay p.rticular 
amounts to A as viilns of improvements due to 
him and he WHS allowed to bo in possession of 
the properties till ho was paid those amounts. 
If the a .. ount payable by each brunch was not 
paid within 4 ymis the right to recover posses. 
Sion of tho i rot erty allotted to the share of that 
brancli wag to be forfeited at <1 A was to acquire 
full right to I he same— I/cfcf, that the deed 
amounted to a usufructuary mortgage as defined 
in Section 68 (d) of the Transfer of Property- 
Act, in favour of .1.) 

25. See also 1955 NUC (.indhra) 3G0S (AIR V 49) 
Oodugunuri Padmanibhachari v. Annavtrajn 
Sitapathi Rao. {Held, tbat tnoogh tho deed o: 
usufructuary mortgage did not eny whether the 
usufruct should bo appropriated towards princi- 
pal or interest, the recit il therein clearly indi- 
cated that the intention of the parties was that 
it should bo opproprialed only towards the 

principal.) , . ^ 

26. Bm see ('49) 63 Cal W N 96 (97, 98), 
Towahir AH r. Md. Moniruddin, (In the 
alaence of a plain expression tbat the rents and 
profits of the land were to be approp iated 
toward interest, the incention of the parties- 
tbat they were to be ao appropriated could no^ 
be taken into acconnt.) 
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28, 1953 Mp.db B 9 (A I R V 40 C 6 P 13) : ILR 
(1953) Madh B 104, Ainarji Nagaji v. Joravar 
Singh ‘P 1952 Assam 19 (AIR V 39 C 10 P 15) : 
ILI% (1950). 2 Assam 444 Ilnpcsxcari Chautini v. 
iiridhariOrulia. (Ibesence of personal covenant 
either express or impjhed rr akes it an anomalous 
ncrtc7a"fe.)'f'19cO Assam 18 (AIR V 37 C 7 P 9) I 
TLB (1949) 1 Assam 107, Tiahiviuddin Chau^ 
dhary v. Kaj,an Chand Das. (Mortgage with 
possession containing stipulation for repayment 
v.ithin speciticd time — It is not out and out 
usufructuary mortgage but anomalous mort- 
cage.) 

30. Sec also (’49) 53 Cal W N (ID R) 62 {54, 
G5). 7faji Dahiinuddin v. Nasimaddi Sheikh 
(UsufructuaiT mortgage creates a lianility.) •i* 
(’49) 53 Cai W N (1 D H) 15 (17), Mallick 
Tasenaddin SJieikh v. Asiraddi. (Even a 
usutructuary mortgage creates a liability which 
is to he wiped out in some manner or other in 
accordance with the contract between the 
parties before the mortgagor can get back poe- 
session. The question whether euch n liability 
amounts to a debt or not under S. 2 (S), Bengal 
Agricultural Debtors Act is to be decided by the 
Board and is not open for investigation by a 
Civil Court.) 

33. 1951 Trav.Co 154 (AIR V 38 C 63 P 3) 
(DB), Pothen VihuiJ 2 'an v. Nilkanta Iyer. 

34a. 1953 Mad 13 (A I R V 40 C 5 P 8) : I L R 
(1952) Mad 993 (DB), Piav.akkavial v. 
rathnam ,lyer ij’ 1952 Assam 19 (.\ I B V 39 
C iO P 15): ILR (195lj) 2 Aseam 444, Pujeswari 
Choutini v. Ciriahari Chulla 'P 19.1,2 Mad 866 
(AIR V 39 ]’ 10), Sziblaraiia Sarina v. Subra- 

vianyajii. 

Add alter Pt, 14 : 

[Pt. 14aa] or for recovery of the mort- 
gage. money under S. G3, clause (d) of the 
Act. (See aP.o S. C8 Note 5) 1952 Alad 
650 (AIB V 39 P 10), Subbaraya Sarma, 
V. Suhrainanyavi. 

After Ft. 17, under the heading “Appre- 
/ priaiion of rents and rroMts,” in (c) ad I 
figure 17a at tlic end ol the words “in lieu of 
principal” and the following: as foot note : 

17a. See 1950 Ajmer 59 (AIR Y 37 L 73 P 6, 7), 
Choxiih Mai v. Iliralal. (There rnny he a 
usufructuary mortgage providing for the utiliza- 
tion of the profits towards the mortgage money 
and the iatere^t. It is not necessary for the 
validity of a usufructuary mortgage that some 
amount should remain outstanding as principal.) 

Note 36 

I 

Add in the Foot Notes indicated : 

3. See (’50) 1950 All L Jour 453 (461), Bhagivati 
p7-asnd V. Pam Avadh. (In the case of a real 
zarficsbgi lease the lessor is entitled to recover 
possession after the expiry of the fixed period 
without payment of anything. In the case of 
the lease disguised as a mortgage the sum 
originally borrowed or whatever may be found 
tobet’ue on accounting must be paid back before 
the lessee is asl-ei to quit. 12 Lah 161, Rol. on.) 

4. (’49) I L R (1949) 1 Cal 487 (494), Satish 
.Chandra Nag v, Riyasat Hossain 

9. 195:^ Madh B 9 (A I R V 40 C 6 P 131 : I L R 
(1953) Madh B 104, Aaxarji Nagaji v. Jorawar 
Singh. (Mortgige with possession — Mortgages 


to remain in possession for 12 years and appro- 
priate income determined at a certain amount 
towards discharge of debt Debtor binding him- 

self to pay mortgage debt with interest in case 

debt was not discharged Held it was on 

anomalous mortgage and not a zuri-i-peshgi 
lease.) * 1952 Pat 312 (A I R V 39 P 15), Pam- 
auiar Mahton v. Laiak Bihari Singh. (A mort- 
gage deed is always executed by a mortgagor. 
Where, therefore, a person on payment of a 
Zarpeshgi amount takes settlement of a land by 
ezeenting a registered Eabuliyat and agrees to 
pay annual rent, the Kabuliyat does not confer 
on such person the status of a mortgagee and 
the landlord cannot get possession of the land 
on paying the Zarpeshgi amount to him.) 

Note 37 

Add in the Foot Notes indicated : 

1. 1955 N U 0 (Mad) 695 (AIRY 42), Eatavath 
Mammu Kutti v. Pathinharayil. (The kanom 
partakes of the nature of both a mortgage and 
a lease.) 

[See also 1954 Trav-Co 392 (Pr 4) {AIRY 41 
C 137) (DB), Naraynan Namburi v. Ouseph* 
(Giving of the name 'po8.qesscry mortgage’ to a 
document which otherwise satisfies the require- 
ments of a kanam and which is itself a renewal 
of an earlier demise which is a kanam cannot 
operate to convert the transaction into a pos- 
sessory mortgage ) <i> (.964) 1 M L J 43 - (441, 
44‘-<). Eatavath Mammu Kutt v. Palinharayil 
Cheira Chathu Eump. (Naturo of kanom ez- 
rlained )-!« l9.'-2 Trav-Co 433 (AIR Y 39 P 14) : 
ILR (1952) Trav.Co 336 (F B), Saiiku 
Krishnan V. Hari Prabhu. (Vain features of 
distinction between kanom and an ordinary 
usufructuary mortgage pointed out )] 

2. 1958 Trav.Ck) 273 (AIR V 40 C 100 P 3) 
Mariamma v. Paman. (Disticction between 
kanom tenure and possessory mortgage pointed 
ouDhMOOI Mad 187 (AIR Y*38 0 P 9) : ILR 
(■952)Mad92(PB), Parvaihi, P. v. N. Makkam 
Amnia . 

4. 1953 Trav-Co 273 (AIR Y 40 C 100 P 2), 
Mariamma v. Paman *!• (’50) ’950 Trav-Co L R 
137 (18, 189) (DB), Israel Chellappan v, Pad- 
mannhha Pilla. (Where the kuzi kanom deed 
contains an express provision that whenever the 
piopcriy is redeomed on demand bnng made 
by the mortgagor the mortgagee will be paid 
the mortgage amouft as well as the value of his 
improvements, the mortga. -or could' demand re. 
demption at any time before 12 years.) 

5. 1951 Mad l87 (A I R Y 38 0 18 P 9) : I L R 
(1952) Mad 9 j (FB), Pravathi v. Makkam 
Amma. 

Add after Pt. 4 : 

[Pt. 4al He ia entitled to hold even 
aftet the expiry of term fixed as long as 
the kanom amount remains unpaid whe- 
ther it pleases the landlord or not. (’49) 
1919 Trav-Co L R 50 ( 54) (D B), Para- 
mestvaran Navibooth>ripad v. Variathu, 

Add after Pt. 6 as a separate para : 

[Pt. 6al Where a document described as 
kanom kuzhikaiiam contains all the terms 
that are generally found in a kanom deed, 
the fact that parties agreed to one or more 
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terms that are net ordinarily found in a 
kanom deed does not make it any the less 
a kanom* 1960 Mchd 612 (AIR Y 37 
C 258 P 3), Madhavi Amma v. Kalaihil 
Suoheela. 

Add after Pi. 7 : 

[Pt. 8] See also the undermentioned 
case, 1952 Mad 176 (A TRY 39 G 81 
B 6)t Raman Nambudiri v. Karthiya 
Yani» (On the expiry of a prior kanom 
the parties executed a document titled 
‘panayam kychit’ and an amount of 
Es, 250 was fixed by the parties as pura- 
pad payable on the date of the execution 
of the document. The document, however, 
did not make it clear wbotber Rs. 250 
payable on the date of its execution ^ere 
paid as a renewal fee but in the acc lunt 
books of the parties the amount was shown 
to be ‘avakasam' — Held that it was not a 
kanom but a usufructuary mortgage.) 

Note 37b 
Add after Note 37a ; 

37b. Chitham. 

[Pt. 1] It is a kind of anomalous mort. 
gage prevalent in Kutch. Its main iuci- 
dents are (i) interest in some specified 
property is transferred as a security for 
the loan; (ii)-it contains a stipulation that 
if the mortgagor failed to pay within the 
time stipulated the mortgagee is entitled 
to take possession of the property and 
enjoy it till redemption. 1952 Kutch 65 
( A I E Y 30 P 7), Bhagwonji Jtiha v. 
Thacker Parshottam LaLji. 

\_See also Kutch 4 1 K V 38 0 2 P 4), 

Devidan Mnlani v. Shaniji Vishravi (ChUhaui 
mortgagee are not derioect anywhere; S. tbi of 
the Digest of Local Laws and Customs iverciy 
describes the incidents of tbe.-e inortyagcs and 
refers to model forms of conveyances printed 
at pages 160 and J 61. These forms are, how- 
ever, merely illustrative and it cannot be said 
• that a conveyance, wblcb otborwise fulfil?? the 
conditions of a mortgage, is invalid ns a mort- 
cage merely because it does not cjnform to 
these forms.)] 

[Pt, 2] The difference between chitham 
and a simple mortgage is that in chitham 
on failure lo pay the mortgage amount on 
due date, the mortgagee becomes entitled 
to recover possession and to enjoy the 
usufruct, either in lieu of interest or other. 

• wise as might have been agreed between 
the parties, till the mortgagor chooses to 
redeem. 1952 Kutch 65 lAIR Y 39 P 4 
Bhagwanji Jetka v Thacker Parshottam 

Lalji. 

. [Pt. 3] A chitham being in its nature an 
Anomalous mortgage, the qur stion whether 


it contains a personal liability to pay haa 
to be determined with reference to the 
terms of the deed itself. 1052 Kutch 65 
{A I R Y 39 P 6), Bhagwanji Jetha v. 
Thacker Parshottam Lalji, 

[Pt. 4] A provision in a Chitham mort- 
gage that in case of default to pay within 
the sti;;ulated time the mortgagee is en- 
titled to remain in possession as a vatantar 
mortgagee till redemption by the mortgagor 
negatives, by implication, a personal liabi- 
lity. It cannot be construed to give an 
option to the mortgagee either to take 
vatantar or to sue for recovery of mort- 
gage-money. 1052 Kutch 65 (A IR Y 39 
P 7), Bhagwanji Jetha v. Thacker Par- 
shottam Lalji. 

Note 37c 

Add after Note 37b : 

37c. Vatantar Mortgage. 

[Pt. 1] This kind of mortgage is preva- 
lent in Kutch. Section 615 of the Digest of 
Local Customs which is regarded as autho- 
ritative and binding in Kutch says that in 
a vatantar trausacticn, a person lends 
money on (security) of immovable pro- 
pevty; the property remains in possession 
of the lender, the lender uses the property 
or enjoys its rent or profit in lieu of inte. 
rest; the preperty is returned totheborro- 
wer on payment of the principal amount 
borrowed, 'iheso characteri.stics of a vatan- 
tar prima facie show that it is a mortgage 
transaction. Vatantar is thus a transfer of 
inteiost, as distinguished from ownership, 
in specific immovable property as security 
for loan and is not a transaction called 
mortgage by conditional sale as property 
is not ostensibly sold. Further, a vatantar 
has all tbo principal characteristics of a 
usufructuary mortgage and thus amounts 
to a usufructuary mortgage. Kutch 4 

(AIRY 40 C3P4 to 7), Nandvana 
data Shankar"^. Jiva Yasan'i'1953 Kutch 
8 (A J R Y 40 C 5 P 7), Jeevandas Iqji 
V. Jadeja Karubha Dujajee. 

[Pt. 21 Though in some vatantar tran- 
saebions time limit called bandhi is pro- 
vider], it is not universal and cannot, 
therefore, be regarded as characteristic of 
the transaction. It is merely a covenant 
entered into by the parties to these parti- 
cular transactions and cannot convert it 
into an anomalous mortgage. 1953 Kutch 
4 (AIR Y 40 C 3 P 8), Nandavana data 
Shankar v. Jiva Vasan, 
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Note 38 

Add in the Foot Not: indicated : 

27. 1954 Eom 81 (A I R V.40 C 17 P 3): I L R 
(1953) Bom 1153, Pctro v. Goolhar 

NadirshauK (The mortgage may provide that on 
the mortgagor committing a certain default the 
mortgagee would be entitled to enter into actual 
po8ses3:oD. In such a case the stipulation amounts 
to the permission being withdrawn or thelicence 
heir g terminated on the default taking place. 
Under sucdi circumstances the mortgagee is 
entitled under S. 41, Presidency Small Cause 
Courts Act (1882) to institute proceedings, for 
ejectment. (1831) 6 Q.B.D. 345, Heath v. Pugh, 
Relied on.) 

Note 39 

Add in the Foot Notes indicated: 

77. 1950 S O 272 (A I R V 37 C 20 P 3, 4, 6) ; 
1950 SCR 548 (S C), Bachpal Mahamj v. 
Bhagtoandas Darulia. \ 

78. 1950 S 0 272 (A I R V 37 C 20 P 3, 4, 6) : 
1950 SCR 548 (S C), Rachpal Maharaj v. 
Bliagwandas. 

87. See 1953 Cal 208 (A I R V 39 C 71 P 7), 
Nityananda Qhose v. Eajpur Chaya Bani 
Cinema Ltd. '(By the combined operation of 
S. 90 and S. 58 (b) an equitable mortgage must 
be held to be a mortgage where the mortgagor 
binds himself personally to pay the mortgage- 
money.) 

Add after Pt. 42 and item (6) : 

[Pt. 42a] (7) Land revenue receipts for 
a holding are merely evidence of the per. 
sons having been in possession and are 
not documents of title. ('40) 1040 Bur 
LR(H 0)563(550), V.B.A. Vecrappa 
Chettyar v. U Po Nge. 

[Pt. 42bJ (8) A counterfoil for alienee 
from the Register of Reports of Aliena- 
tions of Land, Lower Burma, which is only 
an aoknowiedgmont by the Thngyi of a 
report of alienation having been received 
by him cannot be regarded as a document 
of title to the immovable property. The 
mere fact that there is a reference iu it to 
a registered deed ot gift cannot convert 
the Thugyi’s acknowledgment of receipt 
into a document of title. i'40) 1040 Bur 
Jj Pt ( H 0) 553 (555), \ . Pt. ,4. Peercippa, 
Ghettyar v. U Po Nge. 

IPt. 42cl (9) A life insurance policy. 

( 50) 54 Ca.l TV N 710 (712), Pioneer 
Bank Ltd. v. Bamandev Banerjee. 

Note 40 

Add in the Foot Noies indicated : 

3. 19 4 Mys 177 (Pr 6) (A I K V 41 C 74) (DB), 
Hutchapya v. ^^allapl)a. (A mortgage deed 
after reel ing that a sum of Rs. C5i) was re- 
ceived from the mort agee and that the pro- 
perties were left in his possession for a period 
of two years, stated that immediately after the 
expiration of the said period the mortgagor 
■would pay the amount to the mortgagee and in 
case of default the mortgagee may continue to 
be in possession of the properties— H'tfW that 


mortgagee under such a mortgage had a right 
to sue lor realisation of the mortgage debt by 
by sale of the mortgaged property.) 

5. 1953 aiad 13 (AIR V 40 C 5 P 71 : ILR (1962> 
Mad 993 (DB), Eamaklcamal v. Suibaraihnam 
Iyer. (Mortgage with possession^Mortgagee to 
enjoy property in lien of interest -Mortgagor 
entitled to pay mortgage amount within four 
year and get back property but in case of 
default mortgagee to continue in possession as 

mortgagee till redemption Mortgagor also 

stipuiaiing to pay on demand ths principal with 
interest at specified rate from date of default to 
date of payment — Mortgage held anomalons.jfi 
1951 Orissa 147, (AIK V 38 C 39 P 4). Narendra 
Bhoi V. Bluigaban Das. (Where the mortgagee 
is put In possession of the mortgaged property 
in lieu of interest and besides, there is a perso- 
nal covenant by the mortgagor to pay the 
mortgage amount through the sale of his other 
properties and further tne mortgagor holds 
nimself primarily liatle for the mortgage debt, 
the mortgage is au anomalous mortgage.) 

6. 1930 Assam 107 (A I R V 37 C 42 P 21) (DB), 
Dharmesluoar Sarma v. Lakhayadhar. (Pos- 
session given to the mortgagee — Provision that 
if the mortgagor failed to piy the mortgags 
money within the stipulated period the mort- 
gagee would be entitled lo eujoy the mortgage 
land as security — Mortgage is anomalous.) 

Add betore Pt 5 and after item (7) : 

8. Chitham mortgage prevailing in Kutch 
and Saurashtra— .As to the incidents of such. 
■»norttage see Note 37b. 

Note 41 

Add in the Foot Notes indicated ; 

3. 1953 Mad 13 (AIR V 40 C 5 P 7) : ILR (1952) 
Mad 993 iDB), llamalikamoX v, Suhharathnam 
Iyer •£• 1952 Assam 19 (a. I U V 39 0 10 P lo) : 
ILR (1950) 2 Assam 444 (DB), Eupeswari- 
OhoiUhii V. Giridliari Chulia. (Usutructuary 
mortgage with stipulation to redeem by pay- 
ment of mortgage debt at the end of five years- 
•—Mortgagee to remain in possession in lieu of 
interest — .mortgage is anomalous.) 41950 Assam 
10/ (A I U V 37 C 42 P 21) (DB) Darmeshtoar 
Sarvia v. Lakhayadhar 19 *0 Assam 18 (AIR 
V 37 0 7 P 9; : 1 L R (1949) 1 Assam 167 (DB), 
Eahimuddin Chandhary v. Nayan Chand Das. 
(Mortgage with possession containing stipula ion 

for repayment within specified time It is »iOt 

usufructuary mortgage butanomalous mortgage.)- 

5. 1953 Mad 13 (AlK V 40 C 5 P 7) : ILK (19 »2) 
Alad 993 (DB), Eammakkamal v. Stibbaraiii^ 
nam Iyer -f* 1952 Mau 85o (AIR V 39 P 10, 11), 
Suhharaya Sanna v. Subramanyam if 1930 
Assam 18 (A I R V 37 C 7 P 9) : I L R (19l9) 1 
Assam 167 (DB), Eahimuddin Chaudhary v. 
Nayan Chand Das. 

9. 1953 Madb B 9 (A I R V 40 C 6 P 13) : I L R 
(1953) Madh B 104, Aviarji Nagaji v. Joravar^ 
singh. (Where under a deed possession was 
given to the creditor on the understanding that 
he WAS to retain the land lor a period of 12 
years and appropriate the income determined at 
Rs. 100 a year towards the discharge of the debt 
and in the same document the debtor also bound 
himself to pay the mortgage debt with interest 
at a specified rats in the event of the debt not 
being repaid, it was held that the deed was an 
anomalous mortgage.) 
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Note 44 

Add in tbe Foot Note indicated : 
a. (’49) I L R (194?^) 1 Cal 487 (494), Saiish 
Chandra Naff v. Riyasat Hossain (Question 
•whether transaction is lease or mortgage has to 
he determined according to intenlion of parties 
expressed in docntnent.) 

SECTION 59 

Insert in remark [a] under S. 59— 

For exemption from the operation of 
this section in Himachal Pradesh, see Gaz. 
India. 1951, Part Il-Sec. 3, P. 2040 
(S. R. 0. 1873.) 

Note 2 

Add alter Pt. 3 : 

[Pt. 3a] Prior to the passing of the 
Transfer of Property Act, there was no 
provision of law that the mortgage deed 
•should be attested and, therefore, the spe- 
aial rule of proof in regard to documents 
required by law to be attested did not 
apply to a mortgage executed prior to the 
year 1882. In case of such a mortgage it 
would be enough to prove that it was exe- 
cuted by the mortgagor in favour of tbe 
mortgagee mentioned in the deed. 1955 
NUC (Andhra) 3608 (AIR V 4-2), Godu- 
gunuri Padmanahhachari v. Annamraju 
Sitapati Rao. 

Add after Pt. 9. 

[Pt. 9aa] The Act does not apply to 
Kutch and though the Courts may follow 
:t in spirit in matters not provided for by 
a statute of Kutch, the formalities pres, 
oribed by that Act cannot bs imported in 
Kutch. 1946.52 ID 40005 (Kutch), Karu 
Keshavji v. Galalchand Gopalji. (In 
Kutch, there is no statutory requirement by 
which chithara documents are required to 
be attested.) 

[Pt. 9aaal The technical provisions re. 
garding attestation of mortgage deeds were 
also held inapplicable in the former 
State of Bikaner where Transfer of Pro- 
perty Act was not in force. 1955 Raj 39 
(Pt 5) (AIR V 42G13) (DB), Bithaldas 
V. Chandratan. 

[Pt. 9aaaal It was so held in the case 
of Vindhya Pradesh also. 1955 Vind Pra 
6 (Pt 9) (AIRV 42 C 5), Nathulal v. 
Phool Chand. (The Transfer of Property 
Act, 1832, came into force in Vindhya 
Pradesh on 15th May 1949.) 

Note 4 

Add in the Foot Notes indicated ; 

6. 1963 Pat 134 (A I B V 40 0 43 P 2) (DB), 
Stmna Kumhar ▼. Ckamtu Pahan. (Usafrac- 
toary mortage) ♦ 1963 Hyd 6 (A I R V 39 C 3 
P 4, 6) : I li B (1962) Hyd 361, Vishwanatha ▼. 


Fatima Bi, (Subsequent oral agreement allow- 
ing usufructuary mortgagee to romaia in pos- 
session for a further period in lieu of interest on 
debt of Rs. 500 incurred subsequent to moct« 
gage It is an additional usufructuary mort. 

gage.) 

7. 1962 Hyd 5 (AIR V39C3P5):ILR (1952) 
Hyd 351, Vishioa7ialha’ v. Fatima Bi. 

Note 8 

Add in the Foot Notes indicated : 

19. 1955 NUO (Assam) 688 (A I R V 42), Moslet 
Hussain v. Kulcari Ravani. (Neither the pro. 
viso to S. 68 nor S. 70 of the Evidence Act can 
assist the mortgagee, where the mortgagor 
alleges that tbe mortgage deed was not duly 
attested.) 

21. 1946-62 I D 40009 (Nag), Lachman Prasad 
V. PI. Laxman Prasad. (Mortgag© deed nob 
attested by two persons — S. 18 of Evidence Act 
is of no assiEtancc.) 

Add aite* Pt. 2a in separate para : 

[Pt. 2b] A party to a document could 
be a valid attesting witness also for the 
same document. Thus, where A signs as an 
executant of a mortgage deed under a 
power of attorney from B, B is the- exe- 
cutant of the deed and though physically 
a diffeient person from A, B cannot be 
treated as an attesting witness of the deed. 
1954 Mad 126 (A I B V 41 G 48 P 10), 
Gomathy Ammal v. Krishna Iyer. 

Add after Pt. 14 : 

[Pt. 14a] Where the defendant admits 
that the document executed by him was 
an instalment bond and vehemently op- 
poses that it was a mortgage deed or was 
intended to operate as such tbe plaintiff 
must prove the attestation. 1946.52 I D 
40008 (Nag), Lachhman Prasad y. Pt. 
Laxman Prasad. 

Note 13 

Add after Pt. 3 : 

[Pt. 4] A mortgage bond becomes an 
effective document after its duo execution 
and registration — Delivery of the same is 
not an essential part of it unless it is 
specifically agreed to between the parties 
to tbe deed that title would not pass unless 
the deed is delivered. 1951 Pat 566 (AIR 
V 38 G 160 P 7) : 30 Pat 391 (DB), 
Ram Rup Singh v. Jang Bahadur Singh. 
(1944 Pat 3 (AIRY 31), Sultan Ahmad 
V. Maksad Hussain, Bel. on.) 

Note 14 

Add in the Foot Note indicated : 
lb. 1952 Pep3u 66 (AIR V 39 C 34 P 2) ; 2 Pepsu 
L R 619, Harichand v. Kartar Singh. 

SECTION 59-A 
Note 2 

Add in the Foot Note indicated : 

1. See also 1961 Mad 660 (Pr 12) (A 1 R V 41 
G 226) : I L B (1951) Mad 6S4 (D B), Karup- 
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■pannan Servai v. Daivasigamania Pillai. (Sec- 
tion 59 A is only statutory recognition of what 
had been already laid down as the la.v.) 

Note 3 

Add in the Foot Noti indicated : 

1. See also I9l.) Ajruev 52 (A 1 K V 36 C 25 
P 5), KisJian Lai V . Oouri Shankar. (Purchaser 
from mortgagor can ^.lead want of considera- 
tion.) 

Delete the full rtop a ter Pt. la and add 
• [Pt. laa] “anJ the word ‘mortgagee’ wrald 
include a purchaser of the mortgagee rights’ ; 
Add the lollowing as foot note : 
laa. l9-;i2 Bom 217 (AlB V 39 P 9) (DB). Motilal 
Fulchand v. Giia liavia. 

Add after Pt. 3 : 

[Pt, 3a] In a case decided by that Court 
after the amendment it has been held 
that a mortgagee for the purpose of re- 
demption would include all persons who 
derive title from him and it is immaterial 
whether that title is derived by sale in 
invitum or by private treaty or whether 
it is by act of parties or by operation of 
law. 1954 Mad 650 (Pr 12) (A I RV 41 
G 226) \ 1 LR (1954) Mad 604 (DB), 
Karxippannan Servai v. Daivasigamania 
PtUai. 

SECTION 60 
Note 3 

Add in the Foot Note indicated : 

2, 1951 Punj 4U4 (A I l\ Y S8 C 119 P li) ; ILR 
(195L‘) Punj 2(1 (OB), Som Noth v. Desni. 

Note 3, lines 3 and 4, alter the words? “In 
case ari-jing in ibese provinces, where there is 
no specific pvovi.-jicn of law applicable” place a 
figure al. and befi vc foot note 1 oi the same 
Note insert the fcllowing : 
al. Such as tbe Redemption of Mortgages (Pun- 
jab) Act, 1013 (2 of 1913). 

In Pt. 2, place figure la after the words 
“Noith-\Ve&t Frontier Province” and add the 
following as loot-note : 

la. 1949 P C 330 (A I R V 36 C S3 P 11) (PC), 
GJiuIq.7h Sarwar Khan v. Abdul Wahab Khan. 
(The genera] principle that the mortgage secu- 
rity is indivisible exceib by the agreement bet- 
ween the mortgagee anrt ihe mortgagor is 
applicable to the North-\Ycst Frontier Pro- 
vince.) 

Add after Pt. 2 : 

[Pt. 2a] and Saurasntra. 1051 San 53 
( A I R V SS C 26 P i), Jayjiivan Popat 
V. Jilubha Dhirubha. 

[Pt. 2b] and Travar.eore also. 1955 
Trav.Co 130 i Prs 7, 9) ( (S) A I R V 42 
C 47 ) (DB), Bhageeraihi Pihai v. Nara- 
yanan Prabhakaran. (Mortgage created 
by operation of law — Held suit for re- 
demption could lie.) 

Note 4 

Add in the Foot Note indicated ; 
la. 1953 All 620 (A 1 R V 40 C 3i0 P 5) : ILR 
(1954) 1 All 691 (DBJ, Sita Lam Singh v. Gaya 
Irasad. (Though a mortgage may not be a self- 


liquidating mortgage in the fir?t instance, it 
may become a self-liquidating mortgage at a 
Inter stage, c.g , by virtue of statutory provi- 
sions such as those contained in the Debt Re- 
de.npticn Act reducing the rate of interest 
and providing that the usufruct shill be 
calculated and its excess over the interest will be 
taken in satisfaction of the principal amount.) 

Note 5 

Add in the Foot Notes indicated : 

6. 1954 .\l:id H3 (AlU V 41 G 79 P 8), Dhanam- 
inal V. Il.Tjii Graniatii. (Usufructuary mort- 
gage deed oi 1832 fixing period for payment of 
mortga-.e money ) 

8. (’51) 29 .Mys L Jour 51 (53) (D B), Kasi 
Badhahrishna v. Sutbarnuia Sast7’i. * 1949 
East Punj 3S9 (AIR V 36 0 97 P 5), Shib 
Narain v. Chitru. 

11. 19-55 Gal 19-1 (Pr 22) ( (S) A I R V 42 C 51) 

' (DB), Ourga Prasad V. Mario Galstaun 

, 18. 1935 Cal 194 (Pr 23) ( (S) A I R V 42 C 51) 
(DB), Durga Prasad v. Afario Galstatin. 

17. 1952 Trav-Co 286 ( 5. I R V 39 P 2) : I L R 
(19-31) Trav.( o 414 (DB), Omanakutly Amma v. 
Podian Nadar. (Mortgage styled as Otii and 

Kuzbikanom Provision to pay compensation 

for trees planted, on redempti-m — Mortgagee to 
surrender property on demand on redemption— 
Mortgagee does not get right to be in possession 

for twelve years Redemption suit can be died 

any time after execution of deed.) •i«19ol Trav- 
Co 170 (AIR V 33 C Gl P 5) (DB), Savariimithu 
I Nadar v. ^[ai^thanadan Nadar •if (’50) 1950 
Trav-Co L R 137 (138, 139) (DB), Israel Chei- 
iapp.in v. Padvianabha Pillai. 

21. 1954 ^fys 18/ (Pr 6) (A I R Y 41 C 81), 
Paremajalu v. Paltangerx. 

Add after Pt. 18 : 

[Pfc. 18a] See also tbe undermentioned 
ca3?s : 1051 Tmy-Co 71 (AIR 3S 
C 21 Prs 6 7) : 1949 Trav Co L R 264 
(FB), Kurieiiw. Lakshmi Amma. (Mort- 

gage lerm for renewal — Effect — Held 

there was no renewal — Suit for redemp- 
tion held not premature.) ^1952 Trav-Go 
3SG (AIR V 30 P 2) (DB), Krishnaru 
Narayanarn v. Krishnaru Paramestvar^ 
arn. (Superior mortgage for certain 
period — Direction to redeem pre-existing 
mortgage — Suit to redeem such mortgage 
after such period was over — Maintain- 
ability of suit.) '^('51 ) ID R (1951) Trav- 
Go 28-2 (284) (D B) Matha Panickan v. 
Ouseph, (Pandaiapattom lands — Irre- 
deemable tenure — Malabar law.) 

Add after Pt. 19 ; 

[Pt. iOa] Section 7 of the U. P. Debt 
Redemption Act, 1940, provides that a 
mortgage may be redeemed at any time 
after the commencement of that Act. It 
. was held that the effect of the section was 
that from the commencement of the Act 
all mortgages which had not become due 
on the date of commencement, become due 
on that date. 1951 All 392 (AIR V 38 
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G 69 P 23) (D B), Mohammad Khan v. 
Mohammad Salim, 

Note 7 

Add alter Pt. 3 : 

[Pt. 3a] It has been held by Travan. 
core-Cochin High Court that where the 
mortgage consideration consists oE paddy, 
in spite of a suit or a decree for redemption, 
the mortgage continues to subsist until re- 
demption is sought to be enforced by tender 
of the redemption price. It is only at the 
moment of such tender that the mortgage 
is sought to be extinguished and it is 
only then that the paddy portion of the 
redemption price becomes payable. 1954t 
TravXo 4>73 (Pr 19) (AIR V 41 C 169 ) : 

I L B (1954) Trav-Go 427 (FB), Ouseph 
Ousephv. S, Thomman, ((’49) 1949 Ker 
Ij T 187, Lukkachacko v. Neelakantan 
Moothathu, Overruled.) 

Note 10 

Add in the Foot Note indicated : 

3a. See also 195'2 Trav-Uo 92 (A I R V 39 C 30 
P 6) L 1950 Trav-Co L R 39^ (DB), Bceya- 
thumnia v. Lak^hmi Amma. (Usufructuary 
mortgage aad lease back to mortgagor— Interest 
clause in lease dead — Mortgage and lease held 
did not form one transaction— Moitgagee could 
not demand inierest or. mortsage-moncy.) 

Note 17 

Add alter Pt. 2 : 

[Pt. 2a] A mortgagee in possession is 
bound to surrendot: possession only to 
a person entitled to redeem and not to 
any pewon who institutes a suit for 
redemption. He is entitled to be in pos- 
session of property mortgaged to him 
and to retain that possession until re- 
deemed by the person competent to do so. 
1955 NUG (Trav.Go) 1075 (AIR V 42), 
Rudra Warrier v. Neelacanta Kurup, 
(A wayfarer cannot offer the mortgage 
money and seek redemption from a 
mortgagee.) 

Note 22 

Add in the Foot Notes indicated : 

1. 1952 Kutch 1 (.A I R V 39 C I F 7). Bhailal 
Oanpatram v. Keshavji Motichand. (From the 
fact that no objection was raised on behalf of 
the heirs of the mortgagors to the property 
being sold as of the ownership of the mortgagee 
it cannot be inferred that the property was sold 
to the mortgagee by the mortgagor and the 
MUity of redemption was extinguished.) 
la. 1954 Punj b6 (.A I K V 41 C 4J P 6) : I D R 
(1964) Punj 3S5. Sugha Singh 7, Nighaga Ram. 
(Mortgage of ocoopancy tights in favour of land- 

lord Mutation in favour of landlord — Bight 

of redemption in mortgagor is not defeated.) 

6. 1966 Mye 88 (Pr 8) ((9) AIRV42C15), 
CMkJcannasujamy v. Eayai Khan. (Thoogh the 


mortgagee may choose to keep it alive for bis 
own defence against a puisne mortgagee.) 

7. 1952 Kutch 1 (A I R V 39 C 1 T 6a), Bhailal 
Qanpatram 7, Keshavji ]\[oiichaud. (When a. 
mortgage alleged is either admitted or proved, 
it may be pre.^umed in a f.roper case having 
regard to the circumstances of the ease, that it 
is a subsisting mortgage, if it is B>iown that the 
equity of rodeoiption therein was not extin- 
guished by oooration of law.) 

7a. 1950 F C'i (.A I R V 37 C 1 P li) : 194-> F C 
U 18-1, Chinna Suhbi Rao v. Metlaoalli Raju. 
(Mortgagor agreeing to convey mortgaged pro- 
perties to mortgagee— Conveyance not executed 

Hight of redemption is not extinguished ) 

rSfiC also 1952 Madh B 6 (A I R V 39 C'4 P 4), 
Kuhaji V. Misvi Lai •!« 193 1 Nag 171 (A I R 
Y 33 C 34 P 22) : I L R (1950) Xag 61S, Bal- 
hrishna 7. Rangnatk, (Simple mortgage — 
Subsequently mortgagee taking possession of 
mortgaged property under oral agreement in 
satisfactioa of nis debt — Subsequent vendee 
from mortgagor can bring suit for redemption.)] 
15. 1^55 NUG (.Mai) '<4 ,A I R V 42), Jadaya 
Goundan v. Maklca Goundav. (Where in a suit 
for redemption, by consent of parties the rights 
of the mortgagors to redeem the parties had 
been settled by allowing the mortgagors to 
reJeem one of the properties and denyin.;' their 
rights to redeem otiier properties it was held 
that by reason of the agreement ths right of 
redompliou in rerp^ct of the other properties 
was extioguiahed.) "i* 1953 Bom 42 1 (A I li V 49 
G 132 P li) : I L R (i 'oy) Bom 1033 (DB). 
Gangadhar Balhrishna v. Dattatraya Balirain. 
(Execution of a mortgage decree against a minor 

judgment-debtor His mother, acting as the 

guardian ad litem, entering into compromise 
with decree-holder without sanction of the 

Court Mortgaged properties sold to the decree- 

holler in full satisfiictma oi the decree — Suit 
for possession by redemption of the mortgaged 
properties brought by minor after three years 
from the date ot his attaining majority without 
setting aside the traosier — Held, that the 
transfer was binding on him and as a result of 
the transfer of the equity of redemption the 
right to redeem, became extinguished by act of 
parties.) 

Add after Pt. la : 

[Pt. lb] Of delay ia enforciog right of 
redemption. 1962 Kutch I (A I R V 39 
G 1 P 12), Bhailal Ganpatram v. 
Keshavji Motichand. 

Add after Pt. 5 : 

[Pt. 5a] Further, when the extioguieh- 
ment of the right to redeem is by act of 
parties the act must take the shape and 
observe the formalities which the law 
prescribes. Thus, if the agreement ia to 
transfer immovable property exceeding 
Ba. 100 in value, then writing and registra. 
tion are necessary because without that 
title cannot pass from one person to the 
other and mere delivery of possession 
under au oral agreement is not enough. 
1951 Nag 171 (A 1 B V 38 C 34 P 11) : 
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I L M (1900) Isag 61S^ BalJcrishna v. 
Mangnath* 

Add after Pt. 5a as a separate para : 

[Pt. 5bj Where the mortgagee has 
agreed to accept in tisfaction of his mort- 
gage debt tbo conveyance of certain lands 
to him by the morteagor and not merely 
the promise to convey the lands the mort. 
gflge security or debt is not discharged cill 
either payment in redcmiition is made or 
lands are traosforred to the mortg'^gee. 
195i Nag 84 ( A I R V 41 G 34 P 42 ) • 
TLB (1953/ Nag 797 (DB), Daloo 
Vttlio^a V. Vtnkitrao Tuharam, 

Note 23 

Add m the Foot Note^ indicated : 

S. 19r.3 Trav-ro (AIR V 40 C 14-5 P 4) : ILR 
(1953) Trftv-Co 3i:8, Augmlingu Xavier v. 
Pethru Anlha. 

8. 1954 Mys 187 (Pr 3) (AIR V 41 C 31), Pare- 
majalu v. Pattangcri. (Where a usufructuary 
mort,-;:agee who is bound under tbo terms of the 
mort^iage to pay the land revenue to the 
Goveinmont, tinidulently allows the property 
to be sold for an ears of Government revenue 
and purchases the propertv benarai in the name 
of a third person, neither S. 106 (4) nor S. 14-5, 
Coorg Land Revenue Act, can operate as a bar 
to the mortgagors* suit for redemption and 
possession of the mortgaged property.) •i* 1953 
Pat 27 (AIU V 40 C 8 P 5) (DB), Satdeo SUigh 
V. Kamal Singh h 1052 Pat 476 (AIR V 39 P 8), 
Barmr Shigh v. Durga Gir 1952 Trav Co 63 
(AIR V 39 C 18 P 6. 11) (DB), Krishna Pillai 
V. Cheriaii Abraha7n. (Mortgagee bound to pay 
michavaravi due committing default and pur- 
chasing mortgaged property beuami ) * 1953 
Nag 259 (AIU V 40 G 109 P 13) : ILR (1952) 
Nag i.CG (372) (DB), Mtinnahi v. Mohanlal. 

Add after Pt 2 : 

[Pt 2a] An auction-purchaser in the 
sale held in pursuance of a mortgage decree 
for sale obtained in a suit upon a simple 
mortgage, in which the plaintiff in whom 
the equity of redemption was entirely 
vested was not a party, acquires no inter, 
est. His entry on the property becomes 
the entry of a trespasser. 1950 Pat 206 
(AIR y 37 0 49 P 6) (DB), Battik Pra. 
sad, V. Rudra Das. (For remedies open 
to the parties in such a case, see 0. 34. 
E. 1, N. 19 in App. I.) 

Add after Pt. 9 : 

[Pt. 10] See also the undermentioned 
case. 1954 S C 336 (AIR V 41 G 80 
P 8) (SG), Sidhakmal Nayan Ramanuj 
Das V. Bira Naik. (Sale of mortgaged 

tenancy in execution of decree for rent 

Purchase by mortgagee in possession 

Right of tenant to redeem Held not 

extinguished.) 


Note 26 

Add in the Foot Notes indicated : 

1. 1954 Mad 650 (Pr 3) (AIR V 41 C 926) 
ILR (1954) Mad 664 (DB), Earuv- 

^annan Servai v. Daivasiganiania Pillai. 
(The decree of Court contemplated in S. 60 is 
the final decree in a mortgage action forcQlosing 
the mortgagor of his right to redeem.) 

[See also 1955 N U C (Mad) 84 (AIR V 42), 
Jadaya Gonndan v. Maltha Goundan. (The 
Earlier suit was a suit for redorTiption and 
redemption wag asked for in respect of the 
several properties. By reason of the com- 
promise between the vendors and the vendee, 
the relief for possession was agreed upon to 
to granted only in respect of one of the items 
of the properties covered by the said traneac- 
tione. 

Held that there was an order of court in an 
earlier suit for redemption, where relief was 
a^ked for in respect of several properties and 
relief was granted in respect of one of those 
properties, aud the right of redemption in 
respect of the other properties must be deemed 
to have been extinguished by an order of 
court.) 

lb. 1950 P C 88 (90) (AIR V 37 C 34 P 16): ILR 
(1951) 1 All 199 : 77 lad App 63 (PC), Autar 
Singh v. Sir Mohatninad Ejaz. (Anomalous 
mortgage — Final decree for foreclosure in ac- 
cordance with agreement passed Court has no 

jurisdiction to reopen the decree and to extend 
time for redemption on equitable grounds.) 

2. 1953 Trav-Co 265 (AIR V 40 0 94 P 1), .4rd- 
than Nadar v, Lakshnianan Nadar. (First suit 
for redemption dismissed because of sanction 
of Government under S. 8, Travancore Civil 

C— Travancore Civil P. 0., superseded by 
Indian Civil P, C. — Fresh suit for redemption 
is maintainable,) •i* 1953 All 503 (AIR V 40 
C 243 P 4, 5), Loknalh Misir v. Smt. Daulata 
Kuer. (A preliminary decree passed nnderO. 34, 
R. 7 (as it stood before its amendment in 1929) 
by itself does not put an end to a mortgagor’s 
right to redeem even if it purports to say so.) 
'if 1950 All 88 (AIR V 37 0 29 P 4) : I L R 
(1951) 1 All 117. Suraj Bali v. Batig Bahadur 
Singh. 

[See also 1954 Mad 650 (Pr 4) (AIR V 11 C 226): 
ILR (1954) Mad 664 (DB), Karuppannan 
Servai v. Dewasigatnania Pillai. (If the 
decree passed is not one of foreclosure, proceed- 
ings taken iu execution of that decree could 
not extinguish the right of redemption.) 

3. 1965 Trav-Co 9 (Prs 1, 6) ( (S)AIR V 42 C 6) : 
ILR (1964) Trav-Co 675 (FB), Madhava Shenoi 
V. Yasodabai. 

4. 1963 Orissa 17 (AIR V 40 C 12 P 8) : ILB 
(1952) Cut 493 (DB), Shedbalak Misra v. Suraj 
Prasad. 

17. 1952 Nag 202 (AIR V 39 C 67 P 17) : I L R 
(1949) Nag 626 (DB), Gangaram Bamchandra 
V Daburao Kalusao. (Mortgage by father on 
his own behalf and on behalf of his minor son 
— Sait on mortgage — Minor son's share ezolnd. 
ed from suit — Decree against father— In ezeen- 
tion property purchased by mortgagee himself 
— Minor son cannot redeem mortgage unless 
and until be sets aside sale.) 
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Add after Pt. 17b t } 

[Pfc. 17o] This decision of tho Full 
Bench of the Bombay High Court is ap. 
proved by the Federal Court. While 
reversing tho decision given by the Madras | 
High Court, their Lordships of the Federal 
Court have held that provisions like O. 9, 

B. 9 or O. 23. R. 1 of Civil P. C.. do not 
debar the mortgagor from filing a second 
suit for redemption, because, as in a parti- 
tion suit, the cause of action in a redemp. 
tion suit is a recurring one. The cause of 
action in each successive action, until the 
right of redemption is extinguished or a 1 
suit foe redemption is timo-barred, is a 
different one. 1950 F G 1 (A I R V 37 I 
1 P 13) : 19i9 FOR 484 (FG), 
Ghinni Subba Bao v. Maitapalli Baju. 
(Redemption suit — Date fixed for argu- 

ruent Court on such date informed that 

plaintiff was not proceeding with case — 
Held, case was governed by 0. 9, R, 8 
and nob by 0. 9, R 9 or 0. 23, R. 1, Civil 
P. C. — 1945 Mad 225 (A I R V 32) : ILR 
(1945) Mad 803. Mattapalli Raja v, Ven- 
ktaa Kaghavayya, Reversed.) 

[Pfc. 17d] See also the undermentioned | 
decision to the same effect. 1935 N U C 
(Mid) 84 (AIR V 42). Jadaya Goundan 
V. Makka Goundan. Uf the right of re- 
demption is not extinguished in the 
manner provided in section 60 the provi. 
eions oE O. 23, R. 1. Civil P. C. is no bar 
to a second suit for redemption — 1950 F C 
1 (AIR V 37 C 1): 1949 F C R 484 (FC), 
T. C. Subba Rao v. Mattapalli Raju, Foil.) 

Note 27 

Add in the Foot Notes indicated ; 

2. 1951 Mys 167 (Pr 2) (A I R V 41 0 81). 
Paremaialu v. Paltangeri. (Whore a asuirii- 
ctuary mortgagee who is bound under the terms 
of the mortgage to pay the land revenue to the 
Government, fraudulently allows the property 
to be sold for arrears of Government revenue 
and purchases the property benami in the name 
of a third person, neither S. l«6 (4) nor S. 145, 
Coorg Land Hevenue Act, can operate as a bar 
to the mortgagor’s suit for redemption and pos- 
session of the mortgaged property )'i‘1951 Pat 
668 (AIR V :»8 C 160 f 9, 10) : 30 Pat 391 (DB), 
Bam Bup Singh v. Jang Bahadur Singh. 

{Ses also 1953 Trave Co 563 (A I R V 40 C 219 
P 17) (D B), Narayana Pillai v. Baghavan 
PiUai. (Where the rights of a purchaser at a 
revenue sale become vested in another person 
whose default occasioned the sale, then the 
immunity from obligations that the property 
would have enjoyed bad it remained with the 
stranger purchaser, would cease and the obli- 
fistioDB would agato aitaoh to the property 
when It comes back to the defaulter. The 
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principle is that a man 'cannot be allowed to 
take advantage of his own wrong.)) 

3. 1951 Pat 568 {A I R V S8 0 IGO P 13): 30 Pat 
391 (DB), Bam Bup Singh v. Jang Bahadur 
Singh, 

In Pt. 2, after the sentence “A revenue sale 
.... right of redemption,” place figure la 
and add the following as Foot Note 

la. 1949 P 0 330 (A I R V 36 C 83 P 10) (P C), 
Ohulam Sarwar Khan v. Abdiil Wahab KhanSf 

1953 Nag 259 (A I R V 40 C 109 P 13) : ILR 
(1932) Nag 386 (373) (DB), Munnabi v. Mohan- 
Inl, (Piirchiser at sale of property under S. 141 
(e), Berar Land Itevenuu ('ode, obtains an 
absolute title free from all encumbrances, grants 
and contracts, unless made by him, but a |:ur> 
chaser under S. 141 (d) gets only the right, 
title and interest of the defaulter.) 

[See however 1952 Nag 341 (A I R V 39 P 19, 
22) ; I L R (19-52) Nag 211 iF B), Maulabax v. 
Sardarmal. (Purchase at revenue sale is free 
of encumbrances only when tho property is sold 
for recovery of arrears of pubi c revenue for 
the land is first security by statutory declara. 
tioQ and in all other erses tho purchase is not 
free of encumbrances.)] 

1946 52 ID 40024 (Nag), Ch.aroo v. MaUhan. 
(Mortgagee of tenancy — ejectment order against 
tenant — I^Iortgcgee in {ossession paying rent 
arrears — Tenancy right of pUintid not extin- 
guishe;! and he can redeem ) 

Add at the end of the Note : 

[Pt. 5l Although the mortgagor’s rights 
in the Zamiadari property have vested 
free from all enoumbrances by reason of the 
provisions of S. 3 (1), Madhya Bharafc 
Zamiudari Abolition Act, 1951, he may 
yet be entitled, ou payment of mortgage 
money to tho raortgageo, to the mortgage 
deed and all documents relating to the 
mortgaged property and be can still claim 
an acknowledgment in writing from the 
mortgagee that any right in derogation of 
bis interest transfurred to him had been 
extinguished. Moreovor, under certain con- 
tingenci -s, a proprietor may be entitled to 
possession of a property even under that 
Act as bis Khud Khasta. Hence, the 
mortgagor’s right to continue tho suit for 
redemption cannot be taken away unless 
the law specifically provides for the samo. 

1954 Madh B 193 (Pr. 33, 34) (A I R V 
41 C 8G (FB), Sheodhari Bai v. Suraj 
Prasd Singh. 

[Pb. 6] See also the undermentioned 
case. 1955 NUC Sau) 743 (AIR V 42 
Soni Parahottam Nami v. Dave Sada 
Shankar Sunderji. 

(Mortgaged property in possession ot 
legal representative of mortgagor withont 
obtaining probate according to law in force 
in the State (Jind State before formation 
of Saurashtra) ~ Property forfeited to 
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State— State recognizing right of legal re. 
presentative to redeem — Property resold 
to legal representative — Forfeiture, held 
did not involve extinction of mortgage 
and the mortgage was kept alive — Resel- 
ling of property to the legal representative 
did not make any difference. 

Note 28 

Add in the Foot Notes indicated : 

5. 195i Trav-Co 165 (AIR V 41 C 62 P 4): I L K 
(1953) Trav-Co b71 (DB), George Malhai v. 
Mathetv Daniel. (Any provision inserted in the 
deeo of mortgage, which is repugnant to or in- 
coneietent with the mortgagor’s right of redeem- 
ing the security, will be deemed to be a clog or 
fetter on the equity of redemption and treated 
as void.)i'19o4 Trav-Co ll2 (A I R V 4l C 51 
P 4) : I LB (1953) Tiav-Co 999 (F B). Nara- 
yanan v. Kochuyennit (A stipulation in a 
mortgage, that in default ol payment of tbo 
mortgage mooey on the date fixed, the mort. 
ga^or shall sell the pi operty to the ruortgagee 
at a fixed price or a pt'ce to be settled by an 
umpire is invalid as a clog.) 

6. 1963 Bom 408 (A 1 R V 4') C 127 P 3) : I L R 
(19o3) Bom 773, Vadilal Chhaganlal v. QoliaU 
das. 

7. 1953 Bom 408 (A I R V 40 0 127 P 7) : I L R 
(1953) Bom 773, Vadilal Chhaganlal v. QokaU 
das Mansukh. (The amount advanced under 
the mortgage, the nature of the security offered 
by tbc mortgagor, the circumstances in which 
the mortgagor was compelled to secure the 
amount, the terms and conditions ou which the 
amount was in fact advanced and the other 
alternatives to which the mortgagor could have 
taken recourse for oktHtning the sum advanced, 
would Lave to be considered before it is held 
that a particular term amounts to a clog because 
it is uDie^iSOuably long.) 

8a. See also 1954 Ajme- 53 (1) (Pr 3) (A I R V 41 
C 51) Uynrao Kunivar v. Misrilal. (Any deci- 
sion on the question whether the particular 
conditions of the mortgage-deen amount to a 
clog on the equity of redemption or not can 
only be a decision on the particular facts of the 
appeal in which it is given and cannot be a 
decision as to the law.) 

12. 1954 Trav-Co 7 (A I R V 41 C 4 P 7): I L R 
(1952) Trav.Co. 438 (DB), Baman Pillai v. 
Bhagavathi Pillai. (Agreement that the inoit- 
^ogee would acquire title to the property if 
there is default in payment of value of improve, 
ment hel i a clog.) 

13 1954 Trav.Co 165 (AIR V 41 C 62 P 4) I 
1LR(1953) Trav-Co. 871, George Mathaiv. 
Matheios Daniel, 'if 1952 Assam 19 (A I R V 39 
C ID P 15) : 1 L R (1950) 2 As^am 444 (DB), 
Rupeswari Chutiani v. Giridhari Chutia. 

15. 19 3 Trav.. o 670 (A 1 R V 40 0 220 P 2) 
Vaidyanath Chotdy v. Janaprakasam Tesu- 
vaniyan. (A p ovision in the mortgage deed 
that it would only be open to the mortgagee to 
ask for the return of the mortgage amount and 
that the mortgagor would not seek redemption 
is a clog on the equity of redemption — (’48) 
194S Trav, L R 6.56 (F B), Paimanabha Pillai 
V. Umamdkestoara' Jyer Poll ) 4* 1951 Siuoii 
(AIR Y 33 O 26 P 4),/a^jiu;an Popat v. Jilubha 


Dhirubha. (A condition that after redemption 
the mortgagee should continue in possession as 
a permanent tenant is invalid ) 4* (’53) 1953 
Trav-Lo. L R 496 (493) (DB), Soosa PiUay v. 
Azhakianambia Pillay. (Othi mortgage for 
specified period, providing that if redemption it 
not effected when period expires, mortgagfe may 
treat transaction as sale, is clog on redemption 
— (’48) 1948 Trav L R 556 (F B), Padmat^ha 
Pillai V. U mamaheswara Iyer, Poll ) 

Add after Pt. 6 : 

[Pt 6a] The oontentiou that if the 
mortgagor permits the mortgagee to adopt 
a device which would impede or prevent 
his right of redemption, he is precluded 
from appealing to the doctrine of the clog 
on redemption in protection of his right to 
redeem cannot therefore be accepted. 1963 
Bom 40$ (A IB V40C 127 P 5): IL B 
(1953) Bom 773, Vadilal Chhaganlal v. 
Gokaldas Mansukh. (Agreement that re. 
demptioQ should be after 99 years and 
mortgagee may build any structure on the 
mortgaged plot after spending any amount 
held clog on redemption.) 

Note 29 

Add in the Foot Note indicated : 

2. 1955 Vind Pra 4 (Pr 3) (AIR V 42 0 3),. 
Nanhku Babulal v. Millal (Where a document 
which is essentially a simple mortgage with an 
express personal covenant to pay contains a 
term under which the mortgaged property Is- 
to be deemed to have been sold out-right on 
failure of payment of the principal money with 
intere;t by a certain date, such a term in the 
mortgage amounts to a clog on the equity of re- 
demption under S. 60 and is void: 1921 Mad 12 
(A I R V 8 (FB). K. Venkiah v. Pillayi and 1922 
P 0 17 ( A I B Y 9) (PO) Mahomed SherKbau v. 
Raja Seth Swami Dnyal, Ref. to.) <i> 1954 Trav- 
Go. 7 (A I R V 41 C 4 P 7) : I L R (1952) Trav- 
Co 438 (DB), Raman Pillai v. Bhagawaihi 
Pillai. (The principle relating to clog on the 
equity ol redemption embodied in S. 60 applies 
even to anomalous mortgages — 1922 P C 17 
(AIRY 9), Mohd SherKhan v. Stoawi Dayal, 
Rel. on.) 4- (’60) 1930 Trav-Co L R 496 (493) 
(DB), iSoosa Pillay v. Azhakianambia Pillay.. 
(Othi mortgage — Clog on redemption — 1948 
Trav.Co L B 556 (FB), Padmanabha Pillai v*. 
Umamahestvara Iyer, Foil.) 

Note 30 

Add in the Foot Notes Indicated : 

1. 1951 Mad 524 (AIR Y 38 C 162 P 2) (DB), 
F. X, D. Pinto V. Sheenappa MaUi 4« 1951 Pai 
327 (AIR V 38 C 75 P 2, 3, 6) (D3), Manik 
Ckand Raut v. Baldeo. (Stipulation in mortgage 
to peli property to mortgagee — Clause held in- 
valid as clog on redemption.) 

6. 1951 Mad £24 (AIR Y 38 0 152 P 3) (DB), 
F. X. D. Pinto V. Sheenappa MaUi, 

Note 32 

Add in the Foot Notes indicated : 

6. 19-53 Sau 193 (AIR V 40 0 93 P 4, 6), Sidi 
Munja V. Giga Kama (The original period of 
61 years exteniied by the subsequent mortgagee 
for further period ol 80 years held did not 
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amoant to a clog on redemption.) ^ 1946 52 I D 
40066 (All), Jaioahir ▼. Nand Lai, (Stipulation 
of Ion 4 period for redemption — Absenee of 
fraud or duress — S<ipulation is not a clog.) 4* 
1960 Pat 173 (AIR V 87 0 36 P 2), Hasar 
Aii V. Ajodhaya Sah. 

7. 1963 Sau lb3 (AIR V 40 C 92 P 4, 5), Sid* 
ifunjo V. Giga Kama, 

Add after Ft. 7 : 

(Pt. 8] An agreement that a mortgagor 
will nob redeem the mortgage until the 
happening at an uncertain period of a 
certain event wag held a clog on the eauity 
of redemption. 1949 Mad 76S (AIR V 36 
G 343 P 4), Ponna Viyyanna Sarma v. 
Beddi Manikyam., (Agreement to pay 
mortgage money after death of Hindu 
widow.) 

Note 33 

Add in the Foot Note indicated : 

17. 1965 Pepsu 87 (Pr 4) (S) A I R V 42 C 20) 
(DB). Charan Dass v. Shadiram. (The stipula- 
tion that tbe mortgagor shall pa? the cost of 
“ebaka^ht” (breakage) and 'rekhat* (destruc- 
tion) only means that the mortgagor takes upon 
himself to pav tbe cost of repairs or rebuilding 
in case of breakage or destruction, which a e 
dne to natural deterioration or by some other 
act of nature bsj ond the control^ of the mort- 
gagee and not undertaken by him at his own 
initiative and out of his own sweet will. That 
would he nutborising tbe moitgagee to improve 
out the mortgagor of his estate and thus clog 
the right of redemption ) ('49) 2 Sau L R 215 

(217), Bai Ra nbhabai Thakershi v Prabkulal 
(A condition or covenint in mortgace deed 
anthorising mort’agee to build as he liked i-t 
not in tne nature of a clog on equity of re- 
demption.) 

Note 34 

Add in the Foot Note indicated : 

2.1955 All 319 (Pr7U ({^)AIR V 42 C 97) 
(DB , Ram Charan v. Bhagioan Dei, 

Note 37 

Adi (n the Foil Note in iicated : 

6. 1964 Tra'.Co 443 (Pr 5) (A I R V 41 C 154) 
(DB) Gndananda Brahamayida Doothi Sivami. 
yar v Korah Thommi. (Travancore Jenrai and 
Kudian Act (V of 1071 M E.i, S. 3 (1). The pro- 
visions for renewal will not by itself be suflici' nt 
to create an irredeomiblo te-iure. That provi- 
slon will be satisfied and exhausted with the 
grant cf one renewal and thereafter the own?r 
of the property will be entitled to enforce bis 
risbt of redemption ) •§• l9-'4 Tra:'-Co 7 (A I R 
V4104 PIO): I LB(i952)Trav-Co4't3(DB), 
Raman Pillai v. Bhagioath Pillai. (The provi- 
cion in a co npromise decree relating to the for- 
leitare of the right of redemption does not ceiso 
to be a contract between the partiea even though 
it is embodied in the decree end the decree is no 
bar to the p'rtie^to the contract o-ntending 
that tbe agreement is illegal and onenforoeatle 
ha law.) 

Note 39 

Add in the Foot Note indicated : 

1. Also *ee 1951 Ajmer 28 (AIR V 38 C 19 
P 16), Shankarlal v. Qangadhar. 


Note 40 

Add in the Foot Note indicated : 

7. 1961 Punj 404 (A I B V 38 O 119 P 8): I L B 
(1950) Punj 271 (D3), Som Nath v. Desai L. D, 
(Notice addressed jointly to mortgagee and his 
tenant sent by post — Notice returned as refused 

by tenant There is no service of notice on 

mortgagee.) 

Add after Pt. 9 : 

[Pt. 9a] Absence of notice of intention 
to redeem is not a bar to a suit for re. 
demptioD. 1951 Punj 404 (A I B V 38 
C 119 P 11) : XL B (1950) Punj 271 
(DB), Som Nath v. Desai L, D. 

Note 41 

Add in the Foot Notes indicated : 

1. 1949 P C 330 (A I R V 36 C 83 P 11) (P C), 
Qhulam Sarwar Khan v. Abdul Wahab Khan, 

2. 1955 N U C (Punj) 1355 (A I R V 42), Our. 
charan Singh v Subedar Saioan Singh, (This 
provision of the Tranf-fer of Property Act is not 
affected by the principles of customary law.) * 
1952 Pepsu 6 (A I R V 39 G 5 P 3, 4) : 3 Pepsu 
L R 484, Bagga Singh v. Lai Chand. (Mere 
fact that each branch of mortgagees’ family is 
recorded as having definite share does not en. 
title mortgagors to get only part of mortgage 
redeemed.) 

3. 1954 Trav Co 251 (A I R V 41 C 94 P 4) (DB), 
Oovinda Pilla'' Basiuara Pillai v. Ahmed 
Moosa. (Mortgagees can re«ist their claim for 
redemption of any item only if they have ac- 
quired the eiuity of redemption of that item.) 

4 But se-? 1950 Kutch 36 (AIR V 37 C 23 P 6), 
Agaria Nurmnmad Alu v, Ahcr Marand Vira 
Sheja. (Case from Kutch— .Sait for redemption 
— Suit hv Fome of co-owner? of mortgaged pro. 

pertv They can redeem only their share.) 

7. 19.54 Mad 818 (Pr 6) ( \ I R V 41 C 273) : ILR 
(1955) Mnd 274 (DB), Paruhulti Amma v. C. 
Balameenakshi Amma (Tbe only way by which 
the in'egriiy w>;ul»i be broken is in tbe manner 
laid down in tbe la^t clause in S. 60. Bun that 
is only when there is no modiSoation of the 
mortgage by consent of the parties.) 

12. 1953 Kiiich H (AIR V 40 C 5 P 8), Jeevandas 
Ibji V. Jadeja Karubha Dujajee. (When some 
of tbe CO- mortgagors extend tbe period of a 
vatantar (usufructuary mortgage), other co. 
mortsagors are entitled to redeem to tbe extent 
of their share.) •£« 19 >2 Nag 341 (A I R V 89 
P 20. 48) : ILR (1952) Nag 211 (FB), Maula. 
bax V. Sardarvial (It was held that tbe 
mortgage was deemed to have been split up ) •!< 
1956-52 I D 40092 (Trav-Co) IDB), Qnpala Pillai 
v Krishna Pillai. (A suit for partial redemp- 
tion is maintainable where tbe mortgagee re- 
cognizes a partition of the mortgaged property 
among tbe co- mortgagors.) 

Add after Pt. 7 at the end of the paragraph : 

[Pt. 7a] Where there are more than 
one mortgagors all of them mn^t be 
parties to the agreement allowing piece, 
meal redemption. 1955 N U C (Andhia) 
4462 (AX BY 42), Kavvi KortAayya v. 
Atchayamma. (Where in a suit against one 
of the mortgagors and the leasee, the lessee 
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enters into a compromise with the mort- 
g9.ge0 regarding one of the items of the 
property, the mortgage cannot be deemed 
to have been split up by reason of the 
compromise.) 

Add after the sentence— “This agreement . . . 

b/ subseqaent agreement (See S. 67 (d)).” 

[Pt. 7bl Where with the consent of all 
the parties interested in the mortgage 
including the mortgagee, the amount due 
under the mortgage liability in respect of 
it was apportioned between the two sets of 
properties, that is 2/5bh share owned by 
the plaintiffs and the 3/5t;h share owned 
by the second defendant, thereby in effect 
and substance constituting what was one 
mortgage originally, into two distinct and 
separate mortgages, it was hold that the 
principles laid down under S. 60, had no 
application to the case and the second 
defendant was no longer a co-mortgagor 
with the plaintiffs entitled to redeem the 
entire mortgage as contemplated by S. 9-A 
(8). Madras Agriculturists Relief Act (4 of 
19.18) and therefore tbs plaintiffs were 
entitled to have the mortgage amount 
scaled down. 2954 Mad 818 (Prs 5^ 6) 
(AIRY 4,1 0 273) : I LE (1955) Mai 
274 (DB)y Parukutti Amma v. C. Bala. 
7neenakslii Amma. 

Adi after Pt. 12 : 

[Pt. 13] Uadsr the general law, a mort- 
gage deciee is one and indivisible subject 
to certain recognised exceptions. The 
Madras Agriculturists’ Relief Act which is 
a special statute intended to give relief 
only to agriculturists trenches upon the 
general law in so far as it expressly pro. 
vides that a debt owing to an agriculturist 
shall bo scaled down under the Act Thus, 
in case of a mortgage-debt when the loan 
has been advanced to more than one 
person, if one of the debtors happens to 
bo an agriculturist while others are not, 
the agriculturist debtor is entitled to have 
his debts scaled down under the provisions 
of that Act in spite of the provision of the 
general law which prevents a mortgagor 
from denying the liability of the interest 
which he owns in the mortgaged property 
to satisfy the entire mortgage-debt There 
is, therefore, nothing wrong in law in 
sealing down a mortgage decree in favour 
of one of the judgment-debtors, while as 
regards others the decree is kept intact. 
1951 S C 189 (A I B V 38 G 30 P 10) : 
1961 S C E 292 (S G), Bamaswami 
Aiyengar v. Kailasa Thevar. 


[Pt. 14] Where the melkanomda^s had 
a valid title to thirteen out of the fourteen 
items of property granted to them in 
melkanom it was held that a partial re- 
demption could not be granted; bub they 
might be allowed to pay the whole morU 
gage amount including the cost of the 
improvements on the thirteen items and 
get redemption of only thirteen items, 
leaving the fourteenth item for appropriate 
future proceedings 1955 Mad 260 (Pr 4) 
((S) AIR V 42 G 71) (DB), Kunhi 
Kalanthan v. P. Madhavi Amma. 

Note 42 

Add in the Foot Note indicated : 

2a. 1955 PuQj 96 (Pr 4) ((d) A I R V 43 0 82), 
Narain Singh v. Teja Singh, 

Note 43 

Add in the Foot N-Jte indicated : 

1. Ses 19 >3 Trav-Co 233 (AIR V 40 0 104 P 6) ! 

I L R (lO.^a) Trav-Co 2.'8 (DB), Ahammathunni 
V. Subramonia Iyer. (No release of portion of 
mortg'ige debt —No raer;.^er of intereat^ of mort- 
gagor and mortgagee in respect of portion—. 
Owner of portion of mortgaged property cannot 
claim rateable abatement.) 

8 1955 Mad 439 (Pt 14) (AIR V 42 0 119) (DB), 
Subbarama Beddiar v. Baghava Beddi, 

. Note 44 

Add in the Foot Notes indicated : 

2. 19-.4 '‘adh B 67 (A I R V 41 0 41 P 78) : ILR 
(19.53) Malh B 1 17, Ghash'am v. Siralal, 

3. 1931 Madh B 67 ( \ I H V 41 0 41 P 7, 8) : 
ILR ('953) Madh B 117, Ghasiram v. Hiralal. 

4. See 1951 Trav-Co 10 . { A I R V C 37 P 4) : 
'9>0 Trav Co L R 633 Eapen Cherian v* 
Manacheekhan. 

5. i9*>3 Mad 720 ( \ I R V 40 0 277 P 2) : I L R 
(1953) Mad \2 '0, NaraynnastvaTni Gounda^ v* 
Perumal Chetliar. (.icquisition of one-fourtb 
share of mortgagor by mortgagee — Intt-grity of 
mortgage is broken by merger — Other mort- 
gagors are entitled to sue for partition and fer 
re lorr ption of their own share.) •i* 1954 Madh B 
67 (A I R V 41 O 41 P 7. m):ILR (l9o3) Madh B 
147, Ghasiram v. Hiralal. ■P 19.^3 Kutah 8 
(A I R V 4'j C .3 P R), Jeevendas Ibji v. Jadeja ‘ 
Karxtbha * 1953 Nag 259 (A I R V 49 0 109 
P 13) : ILR (1952) Nag '66 (373, 374) (OB), 
Jifwn«a6i v. Mohanlal tThis principle does 
not apply to ca«e of mortgagee who purchases 
part of mortgaged property at revenue sale 
free from any encumbrance.t 19>2 Pat 101 
(A I R V 39 0 43 P 14, 21) : 27 Pat 572 (DB). 
Piirna Chandra v. Oovifida. (iCsecntion of 
mortgage decree -Mortgagee decree holder pur- 
chasing mortgaged pro erty — Person interested 
in p-Ttion of mortgaged property not impleaded 
in suit — Suit for redemption by such person — 
Held that he was entitled only to pa tial 
redemption.! •I' 195? IDA I7i69 (Nag), Stt»- 
darbai v Laxmichayid. (A mortgagee cannot 
deny the status of the mortgagor named in the 
document.) f 19.51 Trav-Co 212 (2) (A I R V 33 
C - S P 4) (DB!. Onseph v. Partneswaran. 

6 ;954 Madh B 67 (AIR V 41 0 41 P 7, 8);1LB 
(L9S3) Madh B 147, Ghasiram v. HiraiM1969 
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Nbr 841 (A 1 B V 39 P 39):ILB (1962) Nag 211 
(FB), Maulahux v. Sardaramal. 

8. 1954 Puni Sl(A I B V 41 C 36 P 14) : I L R 
(1968) Punj 271 (DB), Pala Singh v. Attar 
Singh, 

Add aiter Pt. 23 : 

[Pt. 24] B mortgaged fields Nos, 2 and 
3 'with N and subsequently fields Nos. 1, 

2 and 3 with F. V assigned his mortgage 
to plaintiff on 12-3-36 and subsequently 
on 21-10-3) paid off the amount of N’s 
decree and foreclosed fields Nos. 2 and 3. 
In the suit by plaintiff on the assigned 
mortgage the transferee of field No. 1 from 
B claimed that there was splitting up of 
the mortgage security and that he could 
therefore redeem piecemeal so far as his 
field was concerned. It was held that on 
the date of foreclosure by V bo was no 
longer a mortgagee claiming under the 
mortgage in suit and that whatever he did 
could not affect the mortgage security 
which at that date was owned by plaintiff: 
1946-52 I D 4Q080 J/t. Maina- 

bai V. SJc. Jalal, 

Note 46 

Add in the Foot Note indicated : 

1, 1963 Trav-Co 335 (AIR V 40 C 123 P 6),A7joon 
Sait V. Anantha Naikcn (Suit for redemtition 
by two a.ortgagors A and B — B obtaining re- 
demption of entire property — Second suit by A 
for redeeming hia ebaje and for partition by 
metoB and bounds iQ not barred.) •h 1953 >i’ad 
366 (All* V 40 0 127 P 7), liahimansa liotvther 
V. Madras Jslainia Educational Institution, 

Vellam, 

Note 48 

Add in the Foot Notes indicated ; 

6. 1*49) 1949 Bur L R (H C) 50 (54), Maung Tha 
Yan V. U Myat Maung. 

10. 1966 Trav-Co 9 (Pr 1, 6) ((S) AIR V 42 C 5): 
I L R (1954) Trav-Co 676 iFB), Madhava 
Shenai v. Yasodabai >3* 1950 F C 1 (A I B V 37 
0 1 P 12) : 1949 F C R 4-4 (F C), C?iinna 
S«66o liao V. Maitappalli Baju. (1945 Mad 225 
(AIR V32) : I L R (1946) Wad S03. Mattapaili 
Baja V. Venkata Ragbavayya, Revetaed.) 

Add after Pt. 7 : 

[Pt. 7a] The Calcutta view is followed 
by the Madhya Bharat High Court. 1955 
N U C (Madh B) 203 (A I B V 42), 
Ghasilal v. Deebai. (A suit for redemp- 
tion is in substance a suit for possession 
of immovable property. The plaintiff is 
entitled to recover possession of the house 
on the basis of his title, even though a 
suit for redemption is not maintainable.) 

Note 49 

Add in the Foot Notea indicated : 

1, 1963 Trav-Co 423 (AIR V 40 0 162 P 4) 
fDBl. Kaliva PiUai v. U. Kamaiamtnal * 1952 
Srav-Co 996 (AIR V 89 P 20) : I L R (1952) 
S|?tav>6o. 152 (DB), Pakavathi Nttlahantan v. 


TJmmini Pillai. (Putting excessive value on ini- 
provements is nob misconduct — Mortgagee how- 
ever claiming more than what was largainod for 
in mortgage deed, and also potting plaintiff to 
prove hie title to redeem, when there was no 
doubt about hia title — Mortgagee allowed only 
one fourth of oosts incurred by him.) »i* 1946- 
52 I D 40109 (T-C) (DB), Puniioosc Ckacko v. 
Punnuoose Kuriakose. 

9. 1954 Trav-Co 313 (AIR V 41 C 112 P 6) : ILR 
(1953) TtftV-Co 828, Naravanayi Kaimal v. 
Sanku Kesavan. (Where the Court finds that 
the mortgagee had put forward untenable con- 
tentions costs may be refused to him.) 1051 
Trav-Co 17 (A I R V S8 C 7 P 9) (DB), Aseekkal 
Sri Veerah Dei^aswivi v. U viviar Scit Abdullah 
Sait. 

Note SO 

Add in the Foot Notes indicated ; 

1. 1952 Kutch 1 (A I R V 39 C 1 P 6), BJiailal 

Ganpatram v. Keshavji Motichand. (Morlpage 
alleged is cither admitted or proved— Presump- 
tion having regard to circumstances is that 
mortgage is subsisting ) 1946-6'2 I D 40104 

(Pepau), Jtudra Nand v. Ilati Bam. 

2. 1954 Ajmer 47 (4?) (Prs 2, 3) (AIR V 41 C45), 
Mangi v. Ghisa. (Meld, th.-.t tho^ plaintiff’s 
allegation that the property in suit b<>d been 
mortgaged with the defendant was not satisfi^c- 
torily proved. As such Ibo plaiutiff was not 
entitled to succeed.) •i* 1951 Ajmer 21 (A 1 R 

V 38 C 14 P f), Mangilal v. Ram Dayal. 

9. See 1950 Knich 30 (A I R V 87 C 28 P 4, 5), 
Agaria Ifurmamad Alu v. Aker Maraud Vira 
Sheja. 

13. See also 1955 N U C (Mad) 77 (A I R V 42), 
^cZant Kutty v. Fuihia Vcettil Paru Amma. (It 
is open to » mortgagor in a suit for redemptmn 
of a usufructuary njortgago to rely upon his 
title and recover possessicn, if it ia found that 
the mortgage relied upon ia void.) 

Add after Pt. 14 : 

[Pt. 14a] The High Court of Rajaethaii 
has also taken the same view. 1950 Baj 
47 (A I R V 37 C 19 P 18) (DB), Kan. 
haiya Lai v. Jamna Lai. (1938 Oudh 16 
(AIRY 25), Gaiiri Shankar v. Lala, 
Relied on.) 

(Pt. 14b] A similar view has been taken 
by the High Court of Travancore and 
Cochin. 1955 NUG (Trav-Co) 1906 (AIB 

V 42), Kurien Kurien v. Neelakanlan 
Narayanan Chakkiar. (Where the plain- 
tiff brings a suit to redeem a specific mort- 
gage (kanom) mentioned in the plaint he 
is bound to prove that mortgage and if ho 
fails to do so ho cannot succeed in the 
suit even if it is found that the defendant 
is in possession of the property as a mort- 
gagee : 1943 All 393 (A I R V 30) (FB), 
Gur Saran v. Shib Singh, Poll.) 

Note 53 

Add after Pt. 2 as a separate para : 

[Ft. 3] By his adverse possession and 
prescribing against a usiifructaary mort- 
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gagee, the trespasser does not acquire any 
rights against the mortgagor. So far as 
the mortgagor is concerned, he cannot 
be subrogated to the position of his mort- 
gagee and he cannot be compelled to 
claim redemption from the trespasser. As 
against the mortgagor he continues to be a 
mere trespasser and the mortgagor’s right 
to sue him for possession starts only 
after the redemption. 1953 Pepsu 101 
(AIR V 40 C 43 P 5), Ram Lai v. 
Chetu, (Contractual relationship of mort- 
gagor and mortgagee is not created between 
the trespasser and the mortgagor.) 

SECTION 61 
Note 2 

Add in the Foot Notes indicated : 

9. See also 1952 Trav-Co 363 (A I R V 39 
P 4) (DB), Qirt'adis Kunjuvariathu v. Chacku 

Vareethu, (Usufructuary mortgage Further 

advance — Provision making the advance charge 
on property — Mortgagee, held could consolidate 
the two documents and could claim the amount 
doe thereunder.) 1952 Trav-Co 295 (AIR 
V 39 P 8) : I L R (1952) Trav-Co 152 (DB), 
Pakavathi Neelakantan v. Ummini Pillai. 
(Notwithstanding the fact that the Transfer ot 
Property Act wag not law in Travancore and 
Cochin before its introduction there, the prin- 
ciple which S. 61 (before its amendment in 
1929) impliedly recognised was applicable to 
Travancore and Cochin; hence all the mortgages 
over the same property in favour cf one and 
the same person must be simultaneously re- 
deemed, and the mortgagor is not entitled to 
redeem one without redeeming the other or 
others.) 

Note 5 

Add in the Foot Notes indicated : 

2. See also 1952 Trav-Co 652 (A I R V 39 P 7) 
(DB), Kurien Chacko v. Bamahrishna Iyer, 
(By agreement of parties, four documents were 
allowed to be consolidated. The mortgagee was 
allowed to treat all the four transactions as 
one and it was therefore competent for him to 
decline to be redeemed as to any unless he was 
redeemed as to all. He could thus treat all the 
four transaotioDs as component parts of the 
same mortgage.) 

In foot- note 3 take after AIR 1947 Lah 278 
(FB)_ 

3. 1952 IDA 17172 (Punj), Phanyat i?ai v« 
Tulsi Ram. (Do.) 

Note 6 

Add in the Foot Notes indicated : 

1. 1952 Trav-Co 150 (A I E V 39 P 2, 3, 4) (DB), 
Narayana Menon v. Raman Namhoodriyad, 

2. 1962 Trav-Co 295 (AIR V 39 P 10) : I L R 
(1952) Tifty^Oo 152 (DB)| PdJcavcLthi Nccldhciim 
tan V. Ummini Pillai, (The fact that an nnsuo* 
cessful attempt was made to realise the puram- 
kadam amount is no bat at all to permit the 


SECTION 62 

Note 2 

Add in the Foot Note indicated ; 

2. 1963 All 33 (AIR V 40 C 9 P 8) (D B), Parasu 
ram Shukul v. Bindeshari Pandey, 

Add after Pt. 8 as a separate para : 

[Pt. 9] Though a mortgage may not be 
a self-liquidatiug mortgage in the first in- 
stance, it may become a selt-liquidating 
mortgage at a later stage, o. g., by virtue 
of a statutory provision like that contained 
in the U. P. Debt Redemption Act, 1940, 
which by reducing the rate of interest and 
providing that the usufruct shall be cal- 
culated and its excess over the interest will 
be taken in satisfaction of the principal 
amount, has in a way, effected a revolu. 
tionary change in the terms of all sub. 
sisting usufructuary mortgages. In a sense 
they may be said to have become self- 
liquidating mortgages: 1953 All 620 (AIR 
V 40 G 310 P 5): ILR (195i) 1 All 691 
(D B), Sita Ram Singh v. Gaya Prasad. 
(Mortgages must be subsisting on the date 
on which the Debt Redemption Act came 
into force. If the right to redeem the 
mortgages had already expired before the 
Act came into force, there is nothing on 
which the Act will operate.) 

Add as a separate para : 

[Pt. 10] A suit under this section pre- 
supposes that the mortgagor’s right to the 
property subsists. Where the mortgagor’s 
title to the property is extinguished by any 
rule of law, he cannot maintain a suit 
under this section. 1955 NUC (All) 1763 
(A I R V 42), Nahbu v. Shamshad Ali. 
(There is nothing in the provisions of the 
Debt Redemption Act which has the effect 
of reviving an extinguished title.) 

Note 3 

Add at the end of the Note as a separate para: 

[Pt. 4j It has been held in the under- 
mentioned case that it is open to a mort- 
gagor in a suit for redemption of a usu- 
fructuary mortgage to rely upon his title 
and recover possession, if it is found that 
the mortgage relied upon is void. 1965 
NUC (Mai) 77 (AIRY 42), Adam 
Kutty V. Puthia Veettil Paru Amma, 
(Notwithstanding the melkanom a Jenmi 
continues to be the owner of the property 
and his title is not transferred by virtue 
of a melcharth or a mel kanom. Where, 
therefore, a mel kanomdsr brings a suit 
for redemption but the mel kanom is found 
to be void, he being in the position of a 
person entitled to only a limited right to 
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xedeem the mortgage is not entitled to re« 
cover posseasion of the suit property.) 

Note 5 

Add in the Foot Note indicated : 

13. See also 1950 All 466 (AlR V 37 0 182 P 2), 
(D B), iJobhare Singh v. Bam Suhhag. (Appli- 
cation for redemption on the ground that 
usufruct has satisfied whole mortgage debt — 
Barden lies on mortgagee to pro^e how much 
is due to him.) 

•Put Pt (9a) at the end of the sentence Thus 
where the mortgagee. . . for the term fixed” 
and add the following case in the Foot 
Notes : 

9a. 1954 Mys 187 (Pr 6) (A I R V 41 C 81), 
Paremajalu v Paitangeri. (Where a usufru- 
ctuary mortgagee who is entitled to appropriate 
the usufruct of the property for a period of 60 
years in discharge of the mortgage debt allows 
the mortgaged property to be sold for arrears of 
revenue wbioh he was bound to pay under the 
terms of the mortgage and the mortgagor brings 
a suit for redemption and possession of the 
mortgaged property before the expiry of the 
period, the mortagee is not entitled to resist the 
suit on the ground that it is premature.) 

SECTION 83 
Note X 

Add in the Foot Note indicated : 

5. (’49) 1 Pepsu L U 430 (432, 433) (DB). Sardar 
Jai Singh v, Badha Kishan. (The ejectment of 
the tenants by the mortgagee at the most can 
be considered to be an accession to the land 
which under 8. 63 must go. in the absence of a 
contract to the contrary, along with the land 
on its redemption.) 

Note 2 

Add in the Foot Note indicated : , ^ ' 

J. See however 1962 Trav-Go 552 (A I R V 39 
P 6) (D B), Kurien Chacko v. Bamkrishna 
Iyer. (Mortgage of plaint item 1— Partition in 
mortgagor’s tarwad — By partition mortgagee , 
obtaining jenmom right over 3/8 of the whole ; 
property and plaintifi getting right over 6/8 j 
share of the same — Plaint Item '2 which was ; 
Hirkar Puramboke land obtained on registry • 
by mortgagee by virtue of his position as naort- , 
gagee of neighbouring land - Mortgagee be d | 
entitled to 8/8 share and mortgagor to 6/8 
share of the accretion of item 2— Neither ol 
them held could claim exclusive right ) 

Note 3 

Add after Pt. 1 after the words “See illustra- 
tion (b) to that section” : 

[Pt. laa] But where a site only is mort- 
gaged without the building thereon or 
where after the mortgage of the site a 
building is constructed thereon by the 
mortgagor and the mortgagee becomes the 
owner of the sit© in execution of the mort. 
gage-decree. he is entitled to get possession 
of the site after removal of the building 
I9S0 Trav-Co 78 (A I ^ V 37 C 35 P 
(DB), Anthony Ouseph v. M. George. 


Note 7 

Add in the Foot Note indicated : 

2. 1961 Trav-Co 94 (AIR V 38 C 84 P 4,6): 1960 
Trav-Co L R 668 (D B). Parvathi Amma v. 
Cheriyan C/j<jriyan.(Thefact that the mortgagor 
after ten years of persistent endeavour to get the 
registry in favour of bis tarward, as against the 
mortgagee, withdrew from the contest evidently 
allowing the registry to be made in favour of the 
rival claimant cannot lead to the inference of 
any sharp practice by the mortgagee. At best it 
will only amount to a consent given by the 
mortgagor’s tarwad to the claims of the mort- 
gagee for the registry of the land in his favour 
in bis own independent right.) 

Note 9 

Add in the Foot Note indicated : 

1. (’49) 1 Pepsu L R 430 (432, 433), Sardar Ja% 
Singh v. Badha Kishan. (Ejectment of occu- 
pancy tenants by mortgagee— Mortgagee not 
authorised to spend for cjectment—Accession 
not capable of separate possession or enjoyment 
without detriment to mortgaged property— Nor 
necessary to preserve the property from des- 
traction, forfeitnre or sale mortgagee held not 
entitled to the costs of acquisition ) 

SECTION 63A 

Add in the synopsis after Item 8 : 

9. Law prevalent In Malabar, Travancore 

and Cochin. 

Note 1 

Add in the Foot Note indicated : 

2. 1962 Mdh B 6 (AIR V 39 C 4 P 6), Kukaj* v. 
Misrilal. (The mortgagee held entitled to 
recover from his mortgagor the reasonable and 
proper costs incurred in making lasting im- 

provements.) , . 

Page 1163— Note 1, last para, hnea 3 and 4: 
Place figute 8 after the words ‘‘to the costs of 
the improvements” and add the following as 

1°1949’ All 681 (AIR V 36 C 265 P 4), Bam 
Asray v. Hiralal. 

Note la 

Add after Pt. 1 as a separate para : 

[Pt 2] See also the undermentioned 
case from Jammu and Kashmir in which 
the compensation for improvement was 
allowed to the tenant of the mortgagee. 
1953 JdK U (AIR V40 C7 P 2) : 
llJd K L B 134, Mohd. v. MukhU. 

Note 2 

Page 1163— In Note 2, line 7 place figure la 
alter the words “is however diiierent” and 

edd the following as Foot t^te : 

la. (’50) 1950 Trav-Co L R 6X1 (617) (FB), 
Maihai Koahi v. Oeevargheae Kathanar, (Prior 
mortgagee sning on his mortgage without im- 
pleading subsequent mortgagee and purobaeiog 
mortgaged property in execution— Subsequent 
sale of property — Transferee making improve- 
ments bona fide — As against subsequent mort- 
cacee. transferee Is entitled to costs of improve- 
ments— (Minority view in 1931 All 277 (AIR 
V 18) (FB), Nannumal v. Bamohender, Ap- 
proved ) 
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Note 3 

Add in the Foot Note indicated : 

I. 1955 Pepsa 87 (Pr 9) ( (S AIR V 42 C SO) 
iDB), Charan Dass v. Shadirain •!« 1951 Ajoeer 
10 (AIR V 33 C 7 P 7), Fai. az Hussain v. Shafi 
Hussain. (Constinction of a well may improve 
the value of the land but it docs not follow that 
a well is always nccesfary to preserve agcicultu- 
ral land.) 

Add after Ft. 2 as a separate para : 

[Pfc. 3] The costs of a suit instituted for 
recovery of possession of property do not 
come within any of the purposes mention- 
ed in S. 63.A (2) and cannot be considered 
an improvement and hence the mortgagee 
would not be entitled to them befoie re- 
demption. 19^4 Mad 89 (AIR V 41 C 29 
P 6), Paloni Sri Dandayuthapani v. 
Mohammad Gani Rotvther. 

Note 4 

Add in the Foot Notes indicated :• 

1. 3 966 Popsn 87 (Pr 9) ( (S)AIR V42 C 20) (DB). 
Charan Dass v, Shadiram. (Section 63A applies 
where there is no condition between tho parlies 
with regard to improvements mado by the 
mortgagep.) 1951 Ajmer 28 (AIR V38 C 19 
P 12), Shankar Lai v. Oangadhar. (Section 63A 
applies only if tbore is do contract between ths 
partioR. But where the mortgacc-deed makes an 
express reference (o improvements, in that the 
mortgagor will be liable to pay for the money 
8^nt by the mortgagee on improvement and 
there is no stipulation about payment of 
interest on this money then the imerest on the 
money spent on improvorrents is not payable by 
the mortgagor ) •*. 1950 Kutch 74 (AIR V 37 
C 69 P 1) Velji Narshi v. Shah Ashpar 
Mensht. (Mortgage of house with possession — 
Mortgagee to get annual maintenance and 
repair costs— Sait for redemption after about 
16 years — A'ortgagee held entitled to special 
repair costs incurred in keeping house in sound 
condition.) 

^ 215(217), Bai Ramhhabai 
Thakersht v. PrabhulaU (Covenant that mort- 
gagee has the authority to build as ho liked.) 

((S)AIR V42 C20). 
(DB), Charan Dass v. Shadiram. (Where there 
ia a etipuJation between the parties to mortgage 
that certain spcoific and no other improvements 
can be made and that they shall be subject to 
such terms as are agreed upon, the right of the 
mortgagor to improvements and the right of the 
mortgagee to cost thereof are subject to the 
ooDtraot into which the parties have entered in 
respect thereof.) 

5;J955 Pepsu 87 (Pr 4) ( (S)AIR V 42 0 20) 
(DB), Charan Dass v, Shadiram, 

Add after Pt. 3a : 

[Pt. 3b] The stipulation that the mort- 
gagor shall pay the cost of “ehakashfc” 
(breakage) and 'rekhat* (destruction) can- 
not be taken to mean that the mortgagor 
thereby binds himself to pay the expenses 
■which the mortgagee may incur in break- 


ing or demolishing the mortgaged property 
and then in rebuilding the same. Reasom 
ably interpreted, the stipulation only 
means that the mortgagor takes upon 
himself to pay the costs of repairs 
or rebuilding in case of breakage or 
destruction, which are due to natural de- 
terioration or by some other act of nature 
beyond the control of the mortgagee and 
not undertaken by him at his own initia- 
tive and out of his own sweet will. 195S 
Pepsu 87 (Pr 4) ( (S)AIR V 42 0 20) 
(DB), Charan Dass v. Shadiram. 

Note 5 

Add alter the first sentence in the Note : 

[Pt. la] The mortgagor is liable to pay- 
only those costs of improvemeuts which 
have beau properly and reasonably 
incurred. 1955 Pepsu 87 (Pr 0){(S)AIR 
V 42 C 20) (DB), Charan Dass v. Shadi- 
ram. 

[See also 1955 N U C (Trav.Co) 544 (AIR V 42), 
Narayanan Karunahara Eartha v. George 
Peter. (No hard aud fast rule cau be laid down 
in the matter of dedtiotion for droppings* The 
droppings would depend upon the nature of the 
soil and the fertility of the land. Thus where 
the property is situated close to a backwater 
aod the land does not require special watering 
for the plantations allowing a deduction cf 
only one-tenth of the cocoanuts for the drop- 
pings is not wrong.) 

[Pt. lb] Even in the case of natural 
decay or destruction of the mortgaged 
property by some unforeseen calamity, the 
expenditure on its repairs or rebuilding 
should be reasonable. What constitutes a 
proper and necessary expenditure is a 
question of fact depending upon the cir- 
cumstances of each case. Among other 
things regard must be had to the nature 
situation and value of the property mort- 
gaged, financial condition and position of 
the mortgagor, the amount that he coul^ 
and would have himself spent under the 
circumstaaces and the intentions 

of the mortgagee. 1956 Pepsu 87 (Pr 6) 

( ( S)AIR V 42 C 20) (DB), Charan Dass 
V. Shadiram, (Where the entire structure 
of three shops mortgaged for Rs. 2,000/- 
was demolished from its very foundation 
and a new double storeyed building was 
raised in its place at an alleged expen-^ 
diture of Hs. 13,000/- that ia more than- 
six times the mortgage- debt and with the 
addition of interest claimed thereon the 
liability of the mortgagor went to morA 
than twenty times the debt. . - i 



T. P. ACT — SCPPLESIEKT [8. 63A, N. 5-^8. 95, N. s] 89 


I, Seld^ thafc the huge expenditure on the 
new oonstruotion could not be regarded 
leaeonable.) 

Add after Pt. 2 as a separate para : 

IPt. 3J It has been recently held by the 
Judicial Commissioner’s Court at Eutch 
that a purchaser from the mortgagor must 
pay the mortgagee the. costs of the im- 
provements if he claims possession of the 
property as it stands. 1950 Kutch 14 
(A I It V 37 G m P 6), Visaria Uara- 
kka Devaraj v. Boricha Daya Naya, 

.Add at the end of the Note : 

[Pt. 3a] See also the undermentioned 
case. 1955 N U G (Trav-Go) 544 (AIR 
V 42), Narayanan Karunakara Kartha 
V* George Peter, (Ihe usual practice in the 
Kottayam District, as in other parts of the 
State, is to allow the tenant or the mort- 
gagee three. fourths of the value of improve, 
ments effected by him. Where extraordin. 
ary expenses had to bo incurred in raising 
the level of the land m order to make it 
fit for plantation some separate allowance 
must be given for the levelling and as a 
rough rule one. third of the cost of levelling 

might be allowed in such case3.) 

Add at the end cf the Note : 

[See also Note 1.] 

Note 6 

Add as a separate para : 

[Pt. 2] The burden to show, what the 
expense of improvement was, is on the 
mortgagee. 1946-52 I D 40131 (Raj) 
(DB), Motilal v. Bastimal. 

Add after Pt. 2 as a separate para : 

[Pt. 3] There is no justification for res- 
tricting the value of improvements pay. 
able to the usufructuary mortgagee to the 
amount advanced under the mortgnge. 
1953 Trav.Go 441 (AIR V40 G 175 P 3) 
(DB), Francis v. Ouseijh. 

Note 7 

Add in the Foot Note indicated : 

3. 1961 Ajmer 28 (AIR V38 C 19P12), Shanler 
Lai ▼, Qangadhar. (No eipress refercnco to 
iiDprovementa in mortgage deed — No stipulation 
about payment of interoiit or money spent for 
improvements — Interest not payable by tho 
mortgagor.) 

Note 9 

Add the following Note after Note 3 : 

9. Law prevalent in Malabar, Tra- 
vancore and Cochin 

[Pt. 11 According to tho custom preva. 
Int m Malabar. Cochin and Travancore 
9h% sight of possosaory mortgagees to get 
UAloa of improvements effected by them, 


independent of any agreement in that 
behalf but in the absence of an agreement 
to the contrary, has been recognised. 1951 
Trav.Co 109 (A I BV 38 C 40 P 23): 
ILB (1951) Trav.Co 209 (FB), Ghandi 
Avira v. Thomman Varkey. (Improve- 
ments by sub-mortgageo holding under a 
usufructuary mortgagee ) 1952 Trav.Co 

607 (AIR V 39 P 3), Narayan Pappu 
V. Easiuaran Krishnan. (Deduction to- 
wards dropping of cocoanuts.) * 1952 
Trav Co 295 (AIR V 39 P 14, 15) : ILB 
(1952) Trav, Co 152 (DB), Pakavathi 
Neelakantan v Ummini Pillai. (Stipula. 
tion for improvements to be effected by 
mortgagee — Only some of improvements 
effected — Mortgagee not en tilled to more 
than rateable proportion.) 1952 Trav Co 
191 (AIR V39 P 3) (DB), Devassy 
V. Sankaranarayan. (Redemption suit — 
Mortgagee claiming value of improvements 
— In previous suit by him against tenants 
for their eviction, raort-gagee denying 
liability for improvements — Mortgagor 
pro forma party to it — Held there was 
neither estoppel nor res jwlicata barring 
his claim.) * ('51) ILR (1951) Trav-Co 
282 (285) (DB), Maiha Panickan v. 
Ouseph* (Fruit bearing trees — Valua. 
i\ov,) ^ 1946-52 I D 40135 (T.C) (DB), 
Cheriichi v. Govinda Menon. (Llxpress 
stipulation prohibiting mortgagee from 
making improvements by plantation — 
Mortgagee held was not entitled to value 
of cocoanat trees — Held further that bunds 
and water channels were no improvements ) 
^ 1946.52 ID 40136 iT C) (DB), Ouseph 
Kuriseko v. Namhiathen. (According to 
mortgage. deed mortgagee entitled to one- 
half the value of improvements — Commis- 
sioner while assessing improvements de. 
ducting “ono. fourth on account of Jenmi. 
koor — Assessment held not propor-l-F 
1946.52 I D 40137 (Trav.Co.) (DB), Au. 
gusfina Fran is v. V. Narayana Mench. 
(Mortgagees claiming value ot trees planted 
on reclaimed area — They cannot after- 
wards claim cost, of reclamation.) * (’49) 
1949 Ker L Tim 92 (98) (DB), Nara^ 
yanai Ckempakakuitu v. Chidambara 
Bamalchshmi AmmaU (Specific sum pro- 
vided for well and building — Entire value 
of well and building could not bo claimed.) 

SECTION 6S 
Note 3 

Add after Pt. 1 : 

[Pt. la.] A single Judge of the Calcutta 
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High Court has, in the undermentioned 
case, expressed a contrary view. He has 
held that covenants under this section are 
instances of covenants running with the 
land and are binding upon the transferee 
irrespective of any question of notice. V4S) 
I L B (1948) 1 Cal 492 (497), Bhupati 
Bhusan Trihedi v. Birendra Mohan 
Singha ChaudkuH. 

Note 4 

Add in the Foot Note indicated ; 

2. 1949 Nag 81 (A I R V .36 C 27 P 4, 5} : I L R 
(1943) Nag 290 (DB), Shanta Bai v. l^arayan^ 

TOO. 

Note 10 

Add after Pt. 2a : 

[Pt. 2b] 'The mortgagee when deprived 
of a part of the mortgaged property may 
if he chooses file a suit on ihe breach of 
contract for damages represented by the 
value of the property of which he has been 
dispossessed instead of suing for the entire 
mortgage money after repudiating the 
whole contract of mortgage and surrender- 
ing the remaining property. Qhis right is 
not in any way taken away by S. 68. 1949 
Pat 487 (AIR V 36 C 146 P 8) : 28 Pat 
359 (DB), Mi. Parhaii Kuer v. Durga 
Prasad Missir, (Suit is not one under 
S. 68 but one under S. 73, Contract Act.) 

Note 11 

Add in the Foot Note indicated : 

2. 1954 All 348 (AIR V 41 C 155 P 6), MU 
Sundama Devi v. EamJirishnn Lai (Transfer 
of equity of redeiopt ion— Money kept with 
vendee for payment of debt when sued — Mere 
retention of money does not create trust — 
Vendee held to be mere agent of vendor — No 
fresh suit lies against vendee for recovery of 
debt.) 

SECTION eSA 

Note 1 

Add in the Foot Notes indicated : 

1952 H C 401 (AIR V 39 P 6, 6) : 1958 SCR 
108 : 81 Pat 1020 (SC), Kamakshaya. Narayan 
Singh V. Chohan Earn. (19l7) Cal 222 (AIRV 
4), Madan Mohan Singh v. Eaj Kishore, Ap- 
proved ; (’68) 10 Suth W R (Civ.) 325, Bailee 
Persad v. Beet Bhunjan Singh, Explained;1916 
Cal 870 (AIR V 8), Balmuhund v. Matilal, Not 
approved.) 

7a. 1951 Assam 101 (AIRV38 C 62 P 16) : 
ILR (1949) 1 Assam 198 (DB), Surjya Kumar 
Dhar v. Girish Chandra. (Suit by mortgagee 
for mere declaration that the lease is not bind- 
ing on him is not competent — liis suit must 
be one for sale so as to afiord an opportunity to 
lessee to redeem the property.) 

S. 1950 Bom 71 (A I R V 87 C 20 P 4 & 10). 
Mallappa Eachappa Shetgan v. Shicappa 
Tammanna Hadnur, 

Add after Ft 8 : 

[Pt. 8a] The Supreme Court has how- 
over recently held, in Kamakskaya Nara~ 


yan Singh v. Chohan Bam, that even in 
such cases the question has to he decided 
not on a distinction between an English 
mortgage and a simple mortgage or on 
considerations germane to S. 66 but on 
general principles with reference to the 
authority of the mortgagor as bailiff or 
agent of the mortgagee to deal with the 
property in the usual course of manage- 
ment. 1952 S C 401 (A I B V 39 P 12) : 
1953 SCB 108 : 31 Pat 1020 (S C), 
Kamakshaya Narayan Singh v. Chohan 
Ram (S. 66 has no applicability to leases 
of mortgaged property.) 


Note 2 

Add in the Foot Note indicated : 

1 1950 Bom 71 (AIR V 37, C 20. P 4), Mattappa 
Eachappa Shetgan v. Shieappa Tammanna 
Hadnur. 


Add after Ft. 5 : 

[Pt. 6a] It is for the lessee, if be wants 
to resist the claim ct the mortgagee, to 
establish that the lease in his favour was 
granted on the usual terms in the ordinary 
course of management. If he fails to raise 
that plea and establish it he can have no 
defence to an action by the mortgagee for 
a declaration that Ihe lease is not binding 
on him. 1952 SC 401 (AIR V 39 
P 13) : 1953 SC BIOS : 31 Pat 1020 
(SC), Kamakshaya Narayan Singh v. 
Chohan Bam. (Case of grant of permanent 
lease.) 

Add after Pt 6 

[Pt. 6a] The Supreme Court has, how- 
ever, recently held that considerations 
germane to S. 66 have nothing to do with 
the question of the binding nature of a 
lease granted by the mortgagor and that 
the only consideration relevant in such 
cases would he whether, the mortgagor in 
possession having the authority to deal 
with the property in the usual course of 
management, the lease granted by him 
can rightly be deemed operative against 
the mortgagee. 1952 S C 401 (AIR V 39 
P 10, 11 ) : 1953 SCR 108 : 31 Pat 
1920 (SC), Kamakshaya Narayan Sirigh 
V. Chohan Bam. {Permanent lease of 

land Lessee not pleading that it was a 

dealing in the usual course of management 
by mortgagor — In absence of plea mort- 
gagee held not bound.) 

Add alter Pt, 7 ; ^ 

[Pt. 8] An executor’s powers in the 
course of management of the estate of the 
deceased cannot be restricted by reference 
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io tb© meaning of the word “management” 
in this section or S. 76 (a). (*60) 1950 
Bur LB (EC) (163) (177),Esoof Golam 
Mohamed Piperdi v. Ariff Mokamed 
Bham. (He can sell testator’s property in 
accordance with an agreement to sell 
entered into by the testator himself.) 

Note 7 

Add la the Foot Notes indicated : 

1. Ses dl$o 1955 N TJ C (All) 1691 (A I R V 42), 
Devi Ghand v, L, Har Kishan Das. (By reason 
of having executed a simple mortgage a mort- 
gagor's right to grant lease of his property does 
not come to an end.) 

5. See also (’66) 1955-1 Mad L Jour 322 (334) 
(DB), Abdul Bahim v, Swaminatha Odoyar. 
(Even if the lease for seven years offended the 
provisions of 8. 65-A of the T. P. Act, the 
lessees would be tenants from year to year for 
they were inducted into possession by the then 
landholder, as bis tenants and they continued : 
to be in possession on the date when the Third . 
Amendment Act (18 of 1936) came into force.) 

Add at the end of the Note : 

[Pfe. 7] Though the lease may not he 
binding on the mortgagee, as between the 
lessor and the lessee, the lessee is not 
entitled to say that the lessor bad no 
power to grant the lease on the ground 
that he had not obtained the coneent of 
the mortgagee in granting the lease as 
provided in the mortgage. 1955 N U C 
(All) 1691 (AIBV 4S), Devi Chand v. 
L. Ear Kishan Das. 

SECTION 66 
Note 1 

Add before Pt. 1 : 

[Pt. la] The section is a statutory en- 
actment of the powers of the mortgagor in 
possession in regard to waste of mortgaged 
property. 1952 S C 401 (A I B V 39 
P 10) : 1953 S GB 108: 31 Pat 1020 
(SC), Kamakshaya Narayan Singh v. 
O^o^an Ram. 

Add after Pt. 4 : 

[Pt. 5] Section 6G has nothing to do 
with the mortgagor’s power to lease the 
mortgaged property. 1952 S C 401 (AIB 
V 39 P 10) ; 1953 S C B 108 : 31 Pat 
1020 (S C), Kamakshaya Narayan Singh 
Y. Chohan Bam. 

Note 3 

Add after Pt. 1 : 

[Pt. la] The mortgagor in possession is 
not liable for what in terms of the I'jiglish 
Law ol Real Property is known as permis- 
stY© waste, that is for omission to repair 
or to preYent natural deterioration. He is, 
however, liable for deatmotiYe waste, that 


is, acts which are destructive or per- 
manently injurious to the mortgaged pro- 
perty if the security was insufficient or 
would be rendered insufficient by such octa. 
1952 SC 401 (AIB V39 P 10) : 1953 
S C B 108 : 31 Pat 1020 (S C), Kamak- 
shaya Narayan Singh v. Chohan Bam. 
(This section, therefore, has no application 
to the grant of a lease by the mortgagor 
in possession.) 

SECTION 67 


Note 3 

Add in the Foot Note indicated : 

1 1953 Mad 32 (AlR V 40 C 14 P 22), Ammen- 
umma v. Chelavipiriyarath, (A mortagagee has 
a ri^bt under S. 67 of the T. P. Act to file a 
Boit for sale subject only to the condibions pres- 
cribed therein and of course subject to the law 
ol limitation and such a suit is not barred under 
8. 11, Civil P. C., by reason of a decree for sale 
passed on the same mortgage in a prior buU and 
under S. 100 of the T. P. Act the same principle 
applies to a second suit for eale to enforce a 


charge.) 

Note 5 

Add in the Foot Notes indicated ; 

3. 1955 Cal 194 (Pr 22) ( (S) A I R V 42 C 51) 
(DB) DurgaProsad v. Mario Galslaun, (Where, 
therefore, the mortgagor can pay the money 
whenever it is convenient to him to do so, 
then he can pay even before a demand is made 
and hence it cannot be said that the mortgage 
money would become due only when a demand 

4? (’61) 29 Mys L Jour 61 (53) (D B), Xosi 
Badhakrishna v. Svbbarama Sastry. 

5. 1955 Cal 194 (Pr 23) ( (S) A I R V 42 C 61) 
(DB). Dtirga Prasad v. Mario Oalstaun. 


Note 10 

Add In the Foot Note indicated : 

I. 1951 Nog 171 (A I B V C 34 P 21) : I L R 
(1950) Nag 618, Balkriahna v. Bangnath. 


Add after Pt. 2 : 

tPfc. 2a] But where a simple mortgage 
without possession expressly stipulates that 
the mortgagee is entitled to foreclose the 
property on default in payment of the 
mortgage money a suit for foreclosure is 
maintainable. 1953 Eyd 137 (A IB V 
40 C 59 P 2) : I L B (1951) Eyd 91 
(93), Baji Bao y. Ganaji. 


Note 14 

Id In the Foot Note indicated : 

I9f)0 Nag 83 (A I R V 37 0 26 P 16) : I L R 
L950 Nag 321 (DB), Kuwarlal Amritlal v. 


I 


Note 15 

Add In the Foot Notes indicated : 

3. 1959 Mad 8C6 (A I B V 39 P 8), Subbaraya 
Sarma v. Subramanyam. (If under the mort- 
gage deed the mortgagor expressly or by impli- 
cation binds himself to deliver possession of the 
mortgaged property to the mortgagee the traos- 
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action is a nsufractuary inortgage sotwitb- 
standing that actual posGCSsion has not been 
delivered and the mortgagee cannot institute a 
suit for sale.) 

6. 1954 Mya 177 fPr 5) (A I R V 41 C 74) (DB). 
Hutchaj^pa v. Mallappa, 1952 Mys 125 (AIR 
V 39 P 0) : I L R (1953) 61ys ], Ba7nacha7idra 
Jiao V. Sarvajaiia Vardhini Co. Ltd, 

Note 18 

Addin the Foot Note indicated ; 

1. 1953 Mod 13 (A I R 40 r 5, P 7, S) : I L R 
(1952) Mad 993 (DB), Jiamakhanial y. Subbara. 
ihnam Iyer, (ilortgagce to enjoy property in 
lieu of interest — Personal covenant to pay 
— Possession not given to mortgagee - Mortgage 
held anomalous and herce mortgagee held en- 
titled to decree for sale — Even otherwise the 
existence of personal covenant gave mortgagee 
right to sue for sale.) 1952 Mad 856 (A I R V 
39, P 10, 11), Sulhnraya Sar^va v. Suhra- 
manyam. (Mortgage deed w<is held a combina- 
tion of a simple morti ago and usufructuary 
mortgage btcause of Iho personal covenant 
contained therein and that because of that 
personal covenant a decree for sale could be 
made under S. 67.) 

Note 19 

Add in the Foot Notc-s indicated : 

3. 1953 All 14/ {Mil V 40 C 65 P 3) (DB), 
Shavi^hcr Bahadur v. Lai Batulc. 

5. ]965 N U C (Madh B) 1309 (\ I R V 42). Shri 
Qoyind v. Chiranjilal. (The ofier made by the 
putsno mortgagee to tcdec-ra the property or an 
agreement to purchase tho decree of the prior 
mortgagee held did not esiinguish bis right to 
redeem the prior mortgage.) 

Note 20 

Add in the Foot Note indicated : 

2. But see 1954 Mad 266 (AIR V 41 C 110 
P 1), Bogi Arijisah v. >Kanniappa Mudaliar. 
(In a contest between an auction purchaser in 
execution of decree on prior mortgage to which 
subsequent mortgagee was not a party and an 
auction purchaser in execution of decree on 
subsequent mortgage to which prior mortgagee 
is not made a party first purchaser is entitled 
to retain possession— 1953 Mad 683 (A I It V 
20) (FB). Eel. on.) 

Note 21 

Add in the Fort Note indicated : 

4. 1953 AH 296 (i I R V 40 0 130 p 13) ; l L R 
(1951) 1 All 515 (D B), Eadha Krishna v. Par. 
shottam Das. 

Add after Pt. 4 : 

iPfe. 4a] So also it is open to a sub- 
mortgagee in an action to enforce his 
mortgage to obtain a decree foreclosing the 
right of not merely his mortgagor hut 
also of tho main mortgagor to redeem and 
a final decree passed in such an action 
would operate to extinguish the right of 
redemption. Mad 650 (Pr 3) (AIR 
V41 C 226): ILE (1954) Mad 654 (DB), 
Karuppannan Servai v. Daivasigamania 
Ptllai. (Decree made it clear that original 
mortgagor was only a pro forma party to 


the action by tho sub-mortgagee. Decree 
mentioned the amount due to the sub- 
mortgagee from his mortgagor and directed 
that in default of payment the “ hypothe- 
cated property ” should be sold and that 
any balance remaining after payment of 
the amount due to the plaintiff should be 
paid to the mortgagee. No adjudication of 
the rights of parties under the original 
mortgage. Amount due by the original 
mortgagor to the mortgagee not declared 
and no provision for any payment of sur- 
plus sale proceeds to him. Period fixed foe 
redemption not expired. Held that decree 
could not be read as declaring the right of 
redemption in respect of original mort- 
gage ) 

Add alter Pt, 5 : 

[Pt. 6a] Where however the original 
mortgagor sells away the property and 
has no interest at all on the date of sub- 
mortgagee’s suit for sale of property, he is 
not a necessary party to the suit, 1953 
All 296 (AIB V40 C ISO P 10): ILR 
(1951) I All 515 (D B), Badha Krishna 
V. Parshotiam Das. (Mortgagor selling 
property to prior mortgagee — Considers, 
tion consisting of amounts due on his 
mortgage and subsequent mortgage — 
Amount of subsequent mortgage kept with 
vendce.mortgagee for payment to subse- 
quent mortgagee — Suit by sub-mortgagee 
of subsequent mortgagee for enforcement 
of his mortgage for sale of property— 
Original mortgagor owner is not necessary- 
party.) 

Note 27 

Add in the Foot Notes indicated . 

3. 1955 Trav-Co 17 (Prs 1, 2) (A I R V 42 C 9), 
jllathcw Alaxander v, Chanda PtUai. 

4. 1951 Pepsu IB (A I R V 33 0 4 P 6) 3 Pepsa 
L R 373 (DB), Mt Devki Devi v. Devi Doss. 4* 
1950 All 698 (A I R V 37 C 234 P 25) (P B), 
Eameshwar Bux Singh v. Ganga Bux Singh 

6. 1950 All 598 (A I R V 37 C 234 P 25) : I L P. 
(1951 2 All 475 (F B), Rameshicar Bux Singh 
V. Oanga Bux Singh. 

Add after Pt. 29 

[Pt. 30] Bat where the severance of 
interest between the mortgagees has been 
effected without the consent, expressed or 
implied, of tho mortgagor and the sever- 
ance is not binding on the mortgagor it 
has been held that the remedy of one of 
the mortagees is to sue for the whole of 
the mortgage amount with tho consent of 
the co-mortgagee, and if such consent 
cannot be obtained, his remedy is to add 
in that suit the co-mortgagee as a defen- 
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dant and to seek for the proper mortgage 
decree which would provide for all the 
accounts and ^^^ym 0 nta. 1965 Trav.Co 17 
(Prs It 2) (A I B, V 4.^2 G 9), Mathew 
Alexander v. Chanda Pillai, 

Note 28 

Add In the Foot Notes indicated : 

2. 1964 Mad 640 (A I R Y 41 C 202 P 2). Dag- 
gireddi Venhataranga Reddi v. Nandiraju 
Velugotiah. 

3. 1051 Trav Co 101 (A I R V 38 C 37 P 3. 4) : 
1950 Trav-Oo L R 683 {D B), Eapen Cherian v. 
Manacheehhan^ (Purnbaso by hjpothccatee of all 
ite na of property — Purchase ia respoct of some 
items if it proves iofructnous breaks the iates;- 
rlty of mort-.gaf;e — Charge over the items the 
purchase of which has become infruebunus con- 
tinaee and can be enforced agaiast them.) 

SECTION 67.A 
Note 1 

Adi in the Foot Note indicated : 

10. 1953 Ajmer 5 » (2) ( aR V 40 C 54 P 3), Fra- 
hhulai Shri Ram v. Sm. Oodawari. (Suit on 

mortgage Objection to suit oa ground that it 

being oa only one of two raoitgagos held by 
plaintiS wa.s not maintainable — Held, that 
amondment of plaint was rightly allowed.) 

Add after Pt. 12 : 

[Pfc. 13] The section does not contem- 
plate the combination in the same suit of 
a claim relating to a prior charge which is 
not created by any mortgage and a claim 
on the basis of a mortgage 1062 IDA 
17191 (All) (D B)t Purshottam Das v. 
Batey Krishna, 

Add alter Pt. 13 : 

[Pb. 14] The bar of suit under the sec- 
tion must be pleaded. In tbo absence of 
such plea, tbo Court cannot go into the 
question. 1946 62 I D 40166 (Nag), Mt. 
Mainahai v. Sht. Jalal (Suit by assignee 
of mortgage Defendent not raising plea 
that assignee was benamidar of assignor 
who had another mortgage in his favour 
but merely pleading that assigoeo had no 
to BGO the assignment having been 
made, without consideration — Held that 
the Court could not go into the ques. 
tion of benami and hold that suit was 
barred by 3. 67-A on the ground that the 
assignor had another mortgage in his 
favour the claim on which was not includ- 
ed in the suit.) 

Note 6 

Put Pt. (la) at the end of the sentence: **A11 
the mortg%ge3 .... to enforce all the niort- 
gagea *' and add the following case in the foot 
n:te : 

la. 1964 Madh B 166 (Pr 6) (A I R V 41 0 78), 
haxmi Kwnar v. Krithnaram Baldev Banh, 
(The proviaioD) of this leotion do not amend 
6. 16, 0. P. Oode) 


SECTION 68 
Note 1 

Add in the Foot Note indicated : 

5. 1950 Modh B 72 (A I R V 37 C 33 P 37), 
Onpiram Kashiram v. Shanltar Bao. (.Vfortgags 
with posBesaioQ — Mortgagee leading back pro- 
perty to mortsflgot for an iadefinite period 

Sale of property by mortgagor to third person 

and delivery of property to each person 

Mortgagee’s suit for ejection of transferee as 
trespasser and mesne profits is not maintain. 
abIe.-..Court dismissing the suit but entitling 
mortgagee to receive mortgage money — Decree 
held improper as no decree for morbgiige money 
could be passed as be ha-i not sued for it.) 

Add after Pt. 4 : 

[Pt. 4a] An executory contract can dis- 
charge validly a mortgage debt, and, after 
such discharge of the debt it would not be 
open to the mortgagee to sue for the debt 
irrespective of whether the contract is 
subsequently carried out or not. 1946-62 
I D 40164 (Nag) (DB)t Hiralat v. 
Dattatraya. (Agreement to sell part of 
property in consideration of mortgaged 
property being released.) 

Add after Pt. 5 : 

[Pt. G) This section does not take away 
the right of the mortgagee to claim dama- 
ges for the breach of an implied contract 
under S. 65, when ho is deprived of a part 
of the mortgage security. 1949 Pat 487 
(A I B V 36 G 146 P 8) : 28 Pat 359 
(DB), Mt. Parbati Kiier v. Durga Pra- 
sad Missir. (Such a suit is one under 
S. 73, Contract Act and not under this 
section.) 

Add after Pt. 6 : 

(Pt. 7J Mortgagee's right to recover the 
mortgage money by sale of the hypothe- 
cated property cannot in any way be 
affected by a mere decree obtained by a 
stranger against the hypothecator declar- 
ing that he is not the owner of the pro- 
perty. The stranger does not, by such a 
decree, acquire the rights of the hypothe- 
cator. 1953 Mys 111 (AI B V 40 G 53 
P 6) : I L R i 1953 i Mijs 98, Doidarang. 
appa V. Kenchagoiuda, (193-5 All 361 
(A I R V 22), Mt. Kafcori v. Om Prakash, 
Bel. on.) 

Note 2 

Add in ths Foot Note indicated : 

2. 1953 Cal 208 (A I R V 40 C 71 P 7), Nilya- 
nanda Ohose v, Bajpur Chaya Bani Cinema 
Ltd. (In an equitable mortgage, the mortgagee 
has a right to sue for the mortgage. money with- 
in the meaning of S. 68 (1) («) and further 
under each an equitable mortgage the mort- 
gagor binds himself to repay the mortgage- 
money within the meaning of S. 68 (1) (a). ) 


94 [b. 68, N. 2-5] 


T. P. ACT — SUPPLEMENT 


Add after Pt. 14 : 

[Pt. 14a] The mere fact that the mort. 
gagee acquires the mortgaged property 
would not debar him from recovering hia 
debt under the personal covenant in the 
mortgage deed unless the acquisition has 
the etTect of extinguishing his debt. 1949 
Naj 354- (AIR V 36 C 140 P 24, 25) ; 
I L R (1949) Nag 284 (DB), Ramgopal 
Baghunathdas v. Ramchandra Krishna, 
rao. (Acquisition by simple mortgagee of 
mortgaged property by succession to auc- 
tion-purchaserof property under mainten- 
ance decree against mortgagor — Mortgage 
debt is not extinguished — S. 60 has no 
bearing on question.) 

Note 3 

Add alter Pt. 12 as a separate para : 

[Pt, 12a] (5) Where one co-aharer mort- 
gages the entire property and the other 
co-sharers obtain a decree declaring that 
the mortgage is not binding on their 
shares. 1954 All 314 (A I R V 41 C 148 
P 4), Gulab Singh v. Hiralal, 

Note 4 

Add alter Pt. 18 : 

[Pt. 18a] In the under-mentioned case 
it has been held that the mortgagee in 
such a case can repudiate the contract of 
mortgage and relinquish possession of the 
part still in his possession and sue for the 
entire mortgage money and obtain a 
simple money decree or hold to the con- 
tract and sue the mortgagor for the 
breach of contract measuring the damages 
suffered by him, having regard to the 
value of the property from which he has 
been dispossessed. 1949 Pat 487 (AIR 
V3GG146P8) : 28 Pat 359 ( DB), 
Mt. Parhati Euer v. Durga Prasad 
Missir. {Held that the suit for damages is 
not one under this section but under 
S. 73, Contract Act.) 

Note 5 

Add In the Foot Notes indicated : 

4 . 1949 Pat 487 (A I R V 36 0 146 P 8) ; 28 Pat 
359 (DB), Mt, Par'oaii Kuer v. Durga Prasad 
Missir. (Mortgagee dispossessed of part of seoa- 
rity can repudiate contract, relinquish possession 
of the other part, sue for whole mortgage- money 
and obtain money decree.) 

7. 1953 Hyd 231 (A I R V 40 C 111 P 4) : I L R 
(1953) Hyd 331 (DB), Panha v. BansifoZ. 

9 . 1953 Hyd 231 (A I R V 40 C 1 11 P 4) : I L R 
(1953) Hyd .^31 (DB), Ranha v. Bansilal, 

[See also 1954 Hyd 41 (A I R V 41 C 15 P 7) : 
ILR(1953)Eyd 642 (DB), Venha Appa v. 
Jagannaih, (Anomalous mortgage providing 
for foreclosure on -default of payment of mort- 
gage-money— .Foreclosure not possible — Held 
mortgagee ooald only claim mortgage money 


by way of compensation for breach of eon- 
traot.)] 

10. 1955 N U C (Pat) 231 (A I R V 42). Anjani 
Kumar v. Mt. Sanjoga Kuer. (In a suit 
broaght before the expiry of the term of the 
mortgage the mortgagee is entitled to obtain a 
decree for possession and the decree cannot be 
refused on che ground th-it the mortgagor was 
not in possession on the date of the ezeention of 
the mortgage.! 1953 h’yd 231 (A I R V 40 
0 111 P 4) : I D R {19-53) Hyd 331 (DB), Banba 
Y. Bansilal. (Mortgagee granting lease to mort- 
gagor — Possession not delivered back to mort- 
gagee after expiry of lease — Mortgagee can sue 
for possession on basis of lease deed.) 

25. 1950 Pat 34 (A I R V 37 C 13 P 2, 3) (DB), 
Surju Mahton v. Parbhu Chand Sao. (Sabse- 
quent simple mortgagee dispossessing prior usn- 
fractuary mortgagee in execution of his decree 
to which latter was not party — Xjatter can bring 
suit against former (or possession and ia not 
confined to suing for mortgage-money.) 

Add after Pt. 3 : 

[Pt. 3a] The right of mortgagee to pos- 
Bession besides being one to which be is 
entitled under the terms of the mortgage 
must also be one which is in accordance 
with law. 1952 KiUch 18 (A I R V 39 G 
12 P 5), KanaUjalal Pranjivan v. 
Dharji Gokalji. (Mortgagee of undivided 
share of co-parcenary property is not 
entitled under Hindu law to joint posses- 
sion an ! cannot recover mortgage money 
under S. 68 (1) (dh) 

Delete the lirst case i. e. (’47) 34 A 1 R 1947 
Bom 152 from Note 5 F. N. 7. 

Add after Pt. 10 : 

[Pt. 10a] It has been held in the under, 
mentioned case that where the mortgagor 
fails to deliver possession and the mort- 
gage deed also specidcally provides a 
personal covenant to pay, the mortgagee 
may either exercise his option under S. 68 
(l) (d) or may act under the terms of the 
personal covenant itself. If the option is 
exercised by him under S. 68 (1) (d), the 
mortgage amount becomes due and the 
mortgagor will have to submit to a decree 
for the payment of the said amount. If 
the ootion under S. 68 (1) is not exercised 
by the mor-gagee, the amount cannot be 
said to be due and the mortgagor will 
have to wait for the expiration of the 
stipulated period before he can redeem 
the property. 1954 Bom 407 (Pr 5) (A I 
RV41G 111) : ILR (1954) Bom 717 
(DB), Sidramaya v. Danava. (1947 
Bom 162 (AI R V 34 0 47), Onyanoba 
Gaugaram v. DattobaBalappa, Overruled.) 
Add after Pt. 16 : 

[Pt. 16a] Where A, B and G executed a 
zaripesgi mortgage in favour of D and 
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later on D granted a lease in favour of A 
and B only and A and B remained in 
possession after the expiry of the lease it 
was held that this seotion did not apply 
as there \fra3 no dispossession by O even 
though possession of A and B would 
amount to a dispossession of D. 1954 Pat 
304 (Pr 5) (A IB V 41 G 106), Jai- 
narain Choudkary v. Biseswar Prasai. 
Add after Pt. 25 : 

[Pt. 26] He may also, where he has 
been deprived of a part of the mortgage 
aeourity, sue for a part of the mortgage 
money, proportionate to the value of the 
property of which be has been deprived of, 
as damages for the breach of the implied 
contract under S. 65i 1949 Pat 487 (AIB 
V 36 C 146 P 8) : 28 Pat 359 (DB), 
Mt. Parbali Kuer v. Durga Prasad 
Missir. (Such a suit is one under S. 73, 
Contract Act.) 

Note 8 

Add in the Foot Note indicated : 

9. See also 1954 All 348 (A I R V 41 C 155 P 6), 
Mst. Sudama Devi v. Bamkriskna Lai. (Sale 
of equity of redemption — Money kept with 
yendee for payment to mortgagor — No ob'iga- 
tion between mortgagee and purchaser is creat 

ed Parchaea ie merely an agent — Fresh suit 

against porchaaer by mortgagee for mortgage, 
money cot maintainable.) 

Note 12 

Add In the Foot Note indicated ; 

3. See also 1952 Mys 12S (\ I R V 3S P 4. 6) : 

ILR 19 3) '^lys Eaina^handra Rao v Sarva- 
.jana Vardhini Co. Ltd. lUsufroctuary mort. 
gflgee with personal covenant to pay after 
• stipulated period _ Transaction is composite 
mortgage styled as “simple mortgage usufruc- 
tuary^’* Money becomes p\T able under this 

seotion after expiry of etipulated period.) 

Add after Pt. 2 : 

[Pt. 2a3 Iho Madras High Court in a 
recent case, however, has taken the former 
view and held that the section applied to 
the case of an anomalous mortgage. 1053 
Mad 13(AIBV40C5 P 7) : I L B 
(1952) Mad 993 (DB), Bamakkamal v. 
Subbaralhnam Iyer. 

Note 14 

Add fn the Foot Note indicated : 

7. 19.54 Sau 93 (Pr 3) (A I B V 4n 41'. Mo^hi 
Mulji Valfi v. Acharya Dolatram. (Where a 
mortgage-deed contains two distinct agree, 
ments, cne for t ie payment of the half yearly 
Interest in advance to be recovered personalty 
from the mort^aizor and the other for the pig- 
ment of the piiodpaltogether with the unpaid 
interest and any other sum due under the 
mortgage, the cause of action for reco/ering the 
half yeirly interest In advance is not tie same 
•0 the one for recovering the priooipi!. In snob 
ji caae. therefore, O. 2, B. 8 doee not apply.) 


Add In Pt. (6) : 

After the words ‘barred by limifca- 
t-on* in Pt. f6) add the words “or under 
O. 2, R. 2, Civil P. C.” and include the 
following case in Foot Note 0. 1954 Sau 
93 (Pr 3) (AIB V 41 G41), Mochi Mulji 
Valji V. Acharya Dolatram. 

Note 16 

Add after Pt, 4 : 

[Pt 5] In a recent decision, it has been 
held by the Full Bench of the Allahabad 
High Court that where under the mortgage 
deed the mortgagor has undertaken a per- 
sonal responsibility to repay the loan only 
if the mortgaged property was found in- 
sufficient for the purpose and this provi- 
sion has been interpreted by the decree in 
the mortgage suit to indicate that the pro- 
perty should be found on a sale taking 
place to be insufficient, the mortgagee is 
nob entitled to a personal decree where no 
sale has taken place at all. Further, S. 68 
(2) makes clear that the remedy granted 
by this section is bv way of suit. 1951 All 
195 (AIB V 38 G 21 P 29, 30) (FB)^ 
Sukra V Bam Ilarakh. (1928 All 71 
(A I R V 1')) (D8), Sahu Bishesbar Nath 
V. Chandu Lai, Overruled.) 

Note 17 

Adi in the Foot Note indicated ; 

11. 1954 Mys 177 <Pr 5) ( A I R V 41 0 74) (DB), 
Hutchappa v. Mallappa. 

Note 18 

Add after Pt. 2 : 

[Pt. 2a] If the mortgagor chooses to 
create a personal liability by independent 
transaction like a promissory noto, a 
cheque or other independent engagement 
completely dissociated from the mortgage, 
then he does not come within the scope of 
S 68 (1) (a) nor within the principle that 
security should be called up first before 
personal liability is enforced. In such a 
case the suit to enforce that personal liabi- 
lity is not one by the mortgagee for morb. 
gage-money and such a suit cannot be 
stayed under S. 68 (2) 1953 G U 208 (AIB 
V 40 G 71 P 8 9, 11. 12\ Nityananda 
Ohose V. Bajpur Chaya Bant Cinema 
Ltd. (The right which belongs to the mort- 
gagee is in his capacity as a mortgagee 
only and not in a totally different capa- 
city ) 

Add «(fer Tt 4 : 

[Pt 5] A mortgagor who wishes to avail 
of the benefit of sub-s. (2) can only do so 
on the tacit assumption that there is a 
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valid mortgage. He caonoti deny the mort* 
gage and at the same time invoke to apply 
tbo discretionary relief under S. 68 (2). 
1953 Cal 208 (A I B V 40 C 71 F 15), 
Nityanan'la Ghose v* Eajpur Chaya Bani 
Cinema Lid. 

SECTION 6^ 

In Section 69, in sab.s. (1), the words 
“notwithstanding anything contained 
in the Trustees’ and Mortgagees* 
rowers Act, 1886,*’ shall be omitted. 

— Omitif'd bv the P.^pealing and Ameuding Act, 
XLVIII of 1052 (S. 3 and Second Sche- 
dole.) [2.8-1952] 

In the same sub-section, 

in clauses (a) and (c) for the words 

'Provincial* the word ‘State’ and in 

clause (b), for the w’Ord 'Crown' 

the word 'Government,* shall be 

substituted. 

Sulstiiuted by A. L. O., 1950. 

Note 3 

Add after Pt. 7 : 

[Pt. 8] There must be some substantive 
legislation which takes away the right of 
sale given to the mortgagee by the mort- 
gage deed. Once a suit is, filed by a raort. 
gagor who is an agriculturist under S. 15D 
of the Dekkban Agriculturists’ Relief Act, 
the mortgagee cannot exercise his power 
of sale given under the mortgage deed so 
long as the suit remains pending. But once 
the decree is passed declaring an amount 
and the mortgagor has not exercised his 
option of redemption and the mortgagee 
has not exercised his option to ask for 
decree for sale, then the mortgagee cannot 
be prevented from exercising his right of 
sale under the mortgage deed. 1950 Bom 
49(AIR V 37 G 15 P 6) (DB), Govind- 
ram Bros. Ltd. v. Official Assignee 
Bombay. 

[Ft. 9] Under a mortgage deed it was 
provided that the mortgagees shall have 
the power to realise the amounts due 
under the mortgage by selling the pro. 
perty w'hich was situated within the limits 
of the city of Madras in public auction or 
by private treaty under the provisions of 
S. 69 of the Transfer of Property Act. De- 
fault having occurred in the payment of 
the mortgage amount, the mortgagees 
sought to bring the property to sale in 
pursuance of the power granted as afore- 
said, The mortgagor applied for the issue 
of a writ of mandamus to the mortgagees 
to stop the sale on the ground that while 
simple mortgagees of properties situated 


ontside the City of Madras could enforco 
the mortgage only by instituting a suit 
thereon, the mortgagees of properties- in 
the City of Madras were empowered by 
8. 69 of the Transfer of Property Act to 
realise the amounts due to them without 
the intervention of Court and that was a 
discrimination against mortgugors within 
the City of Madras and therefore xe- 
pugnant to Art. 14 of the Constitution. 
It w’as held that the writ was not taken 
out against the State in which alone 
Art. 14 casts a duty and as what the 
mortgagees, who were citizens of the 
Union of India like the mortgagors, pro. 
posed to do was to enforce the contract 
entered into by them with the mortgagors, 
Art. 14 could obviously have no applies, 
tion. As the mortgagees were seeking 
merely to enforce private rights a writ of 
mandamus would not lie. 1955 N U C 
(Mad) 1828 (A IB ¥42). T. S. Rama, 
swamy Iyer v. Gajiqadhar Bhatt, 

[Pt. 10] This section does not offend 
Art. 14 of the Constitution. 1955 Mad 
135 {Ft 24) ((S) A I B V 42 C 33), 
Narasimhachariar v. Egmore Benefit 
Socity, 3rd Branch Lid. 

[Pt. 11] The power of the mortgagee to 
sell under 8. 69, does not in any way 
interfere with the freedom of the mort. 
gagor to acquire property or dispose of 
property or hold property. On the other 
hand, this is a case of the mortgagor 
under the freedom guaranteed under 
Art. 14 of the Coostitution holding pro. 
prerty and subject to a freely negotiated 
contract by him, acquiring funds thereon 
providing for the disposal of the pr perty 
in the event of his not being able to dis- 
charge the mortgage in the manner 
agreed to by him Therefore, S. 69, does 
not offend Art. 19 (l) (f) of the Consti- 
tution. 1955 Mad 135 {Pr 25) (fSl AIR 
V 42 C 33 ). Narasimhachariar v. Egmore 
Benefit Society. 3rd Branch Ltd. 

Note 18 

Add after the first sentence : 

[Pt la] Thus, it has been held that a 
mortgagee’s sale in exercise of the power 
reserved in that behalf in the mortgage is 
not liable to be impeached on acoonnt of 
want of publicity or want of notice as re- 
quired by law. 1955 Mad 331 (Pr 12) 
(iS) A I It V 42 G 90) (BB), Bang^ 
natkan y. Qovt. of Madras, 
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Add at the end as a separate para : 

[Pt. 4] A sale by a mortgagee or re. 
oeiyer for debenture holders effected in 
pursuance of the power vested in him in 
that behalf by the mortgage deed or the 
debenture trust deed as the case may be 
without the sanction of the Court cannot 
he avoided as falling under either S. 171 
or 232 of the Companies Act. A secured 
creditor realising his security without 
seeking the assistance of the Courtis, thus, 
outside the winding up and no leave of 
Court is needed when a receiver appointed 
by a mortgagee exercises his power of sale 
under S. 69 (3), T. P. Act. If there is no 
allegation of want of 'bona f ides' or reck, 
lessness or fraud against the receiver in 
exercising such a power, the sale held by 
the receiver is valid and effectual to convey 
title to tbe purchaser and such a sale 
cannot be avoided on tbe ground either of 
want of due notice given by the receiver 
before effecting the sale or on the ground 
of undervalue. 1955 Mad 331 (Pr 17, 18) 
((S) AIR V 42 G90)(DB),Banganathan 
V. Govt, of Madras. 

Note 23 

Add in the Foot Note indicated : 

5. 1955 Mad 331 (Pr 12) ((S) A I R V 42 C 90) 
(DB), Ranganathan v. Govt, of Madras, (A 
mortgagee’s sale in exercise of the power re. 
eerved in that behalf in the mortgage is not 
liable to be impeached on account of want of 
pablicitj or want of notice as required either by 
the instrament of mortgage or by the law.) 

SECTION 69-A 
Note 5 

Add at the end of third paragraph after the 
words ’‘the removal of the receiver” i 

[Pt. 2] The provisions of S. 69.A (2) 
would cover a case in which it is alleged 
by the mortgagor that there is no debt 
outstanding and therefore there should be 
no receiver. A mortgagor can make an 
application for the discharge of receiver 
on the ground that the debt due under the 
mortgage had been wiped out on an appli- 
cation of the provisions of S. 13-A of tbe 
Madras Agriculturists' Relief Act. 1954 
Mad 896 (Pr. 6) (A I R V 41 G 308) : 
IL B (1954) Mad 1231 (DB), V. Ven. 
katanarayana Rao v. Champalal Saran-. 
sukha. 

SECTION 70 
Note 2 

Add In the Foot Note indicated : 

-4b. 1946'52 1 D 40193 (Nig), Visheshwar v. 
Anant* (Mortgage of plos and structure — Sub. 
seqnentiy pipe connection taken — Suit by 
.mortgagee for pcssession of property — Pipe 
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oonnection is accession to property and mort- 
gagee entitled to it.) 

SECTION 72 
Note 2 

Add after Pt 7 as last but one para ; 

[Pt. 7al The proviso to S. 72 which 
was introduced by the Amendment Act of 
1929 is not retrospective in operation. A 
mortgagee who had paid prior to 1929 the 
municipal taxes on the property which 
the mortgagor was bound to pay under the 
contract, is entitled to add that amount to 
the principal under S. 72 even if he had 
given no notice to the mortgagor as re- 
quired by the proviso. 1953 Mad 720 
(AIRV 40 C 277 P 3) : I L E (1953) 
Mad 1200 (DB), Narayanasioami Goun- 
dar V. Pentmal Chettiar. 

Note 3 

Add in the Foot Notes indicated : 

1. 1955 Pepsu 87 (Pr 10) ((S) A I R V 42 0 20) 
(DB), Charan Dass v Shadiram ^ 1950 Maci 
333 (A I R V 37 C 149 P 4, 9), Vasudavayya v. 
Bhagirathi Bai. (Mortgagee p tying up charge 
decree to prevent sale. Tbe words “add such 
money to the principal” in S. 72, T. P. Act, do 
not exclude the personal right of suit of the 
mortgagee under S. 69, Contract Act.) 

6. 1955 Pepsu 87 (Pr 10) ((S) A I R V 42 C 20) 
(DB), Charan Dass v, Shadiram. 

9. 1951 Mad 187 (A I R V 38 (J 18 P 5) : I L R 
(1962) Mad 92 (FBi, Parvathi P. v. N. Uakkam 
Amma. ( \ kanomdac is entitled to be pvid the 
value of improvements effected by him .un. 
fettered by the restrictions imposed by S. 72, 
T. P. Act, and has a right to remain in posses, 
sion for the period of 12 years and even there- 
after, until he is paid tbe kanora amount 
together with the value of improvement8.)4'1949 
P 0 68 (A I R V 36 C 26 P 4) : 75 lod App 160: 
ILR (1948) All 343 (P O'. Ratti Ram v. Motilal, 
(Prior mortgage and lease of factory and pre- 
mises hy A io B — Subsequent decree for debt 
by C against A — C atiacbing factory and 

removing and selling part of roodng C held, 

was liable in damages to B for hie wrongful 
action — Damages to be measured by loss of 
value of mortgaged premises caused by C's 
wrongful action.) 

10. See alsj 1953 Nag 259 (AIR V 40 C 109 
P 4) : ILR (1932) Nag 366 (370) (DB), Munnabi 
V Mokanlal. (Right of mortgagee not in posses- 
eioD to pay land revenue cannot be converted to 
obligation.) 

Add after Pt. 1 : 

[Pt. la] The proviao, however, is not 
retrospective in operation. Hence a mort- 
gagee who has paid prior to 1929 the 
municipal taxes ou tbe property which the 
mortgagor was bound to pay under the 
contract, is entitled to add that amount to 
the principal under 72 even if he had 
not given notice to the mortgagor as re- 
quired by the proviso. 1963 Mad 720 
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(AIBV 40G 277 P 3) : I LB (1963) 
Mad 1200 (DB), Narayanasioami Qoun- 
der V. Perumal Chettiar, 

Add alter Ft. 13 : 

[Pt. 13a] After a mortgage is made the 
property is comprised of two parcels, the 
equity of redemption and the mortgagee 
rights. If a person puts to sale the equity 
of redemption in execution of a simple 
money decree, the rights of the mortgagee 
under the mortgige and the mortgage 
security remain unaffected. Section 72 
would not cover the case of the mortgagee 
paying the money decree amount to save 
the property from sale in execution of the 
morey-decree. 1954 All 420 (AIR V 41 
C 173 P 6)t Mohd, Sulenian v. Maqsood 
Hussain. 

Note 4 

Add alter Pt. 5 : 

[Pt. 6] Where the mortgagee obtains a 
decree for costs of the salt incurred in de- 
fending the title of the mortgaged property 
but makes no attempt, to recover the 
same from the other party be is not en- 
titled to debit the mortgagor in his ac- 
counts with these costs. 1961 Bom 19 
(A I B V 38 G 8 P 6J : I L R (1961) 
Bom 209 (DB)t Nana Salcharam v. 
Vadaji Ba^ncliandra. 

Note 5 

Add in the Foot Note indicated I 
4a. 1953 Mya 114 (A I R V 40 C 55 P 19) : I L R 
(1951j Mys 503, liamhrishnaiah v. Chandra- 
sekhara Mao. (Bight of mortgagee to possession 
resisted and challenged Mortgagee filing suit 
— Buit decreed and mesne profits and costs 
awarded — Mortgagee can only claim actual 

costs incurred by him in bis suit He is not 

entitled to add amount of mesne profits to 
mortgage debt.) 

Add after Pt. 5a : 

[Pt, 5da] The mortgagee is not entitled 
to the expenses incurred by him in regard 
to certain criminal proceedings which had 
taken place between the parties in regard 
to the mortgaged land as it cannot be said 
in such a case that they were incurred by 
him for the purpose of making his own 
title good against the mortgagor. 1966 
Mad 245 (Pr 2) ((S) A IB V 42 0 66) : 

I L B (1955) Mad 570^ Benjamin v. 
Leva Doss^ 

Note 11 

Add in the Foot Note indicated : 

5. 1960 Kutch 90 (A I R V 37 C 70 P 12, 13), 
Bhabhanbai v. Kanji Raoji, (Mortgagee in 
possession but mortgage not usufiuctuary — . 
Interest on cofts of improvement has to be 
calculated but interest on interest is not to be 
taken in any form — Cost ol improvement first 


has to be deducted from gross produce antk 
balance only applied to rednotion of intorestj 

SECTION 73 

Note 1 

Add j'n the Foot Note indicated : 

6. 1953 All 147 (A I R V 40 0 65 P 4, 6) (DB), 
Shamsher Bahadur v Lol BatnJc, (Usofraotaarj” 
mortgage of zamindari rights and air i* n d , 
Loss of zamindari rights — Mortgage attaefaea. 
to esproprietary tenancy — But when the ex- 
proprietary tenancy is not transferable under 
the appropriate Bent Act, no valid mortgage can 
be created by the application of the doctrine of 
substituted security and the mortgagor zamindar 
can claim back possession of the property from, 
the mortgagee.) 

Add after Pt. 3 : 

[Pt. 3a] The doctrine, however, cannot 
be applied to cases where altogether diffe- 
rent and distinct items are allotted. Tbus^ 
where, notwithstanding the acquisition by 
the Municipality of a portion of the pro- 
perty and its substitution by a distinct plot 
as a compensation to the owner, a decrees 
is passed purporting to create a charge over 
the entire property making no mention of 
the substituted property and the entire 
property is proclaimed for sale and pur. 
chased in execution by the decree-holder,, 
the sale certificate making no reference to 
the substituted property, neither S. 73, in 
terms nor the principle of substituted secu- 
rity is applicable and the decree-holder 
auction-purchaser is not entitled to claim 
any title to the substituted property. 1952- 
Mad 263 (AIR V39G 106 (9)PS),NaUa^ 
muthu Pillai v. Aravamudhu Iyengar. 

Note 2 

Add in the Foot Note indicated : 

3. 1951 All 654 (A T R V 38 0 178 P 1, 8, 9, 11),. 
Naubat Singh v. Hi/ra. 

Note 10 

Add alter Pt. 9 : 

[Pt. I'a] Thus if before the final deoreo 
is passed mortgaged property is substituted 
by another security in the form of com- 
pensation money it is a case of one mort- 
gaged property being substituted by another 
security and a final decree directing pay- 
ment out of this fund may be justified and 
on an application made on behalf of the 
plaintiff mortgagee the original Court can 
award final decree against the substituted 
security. But where final decree is already- 
passed as against the original property it 
has been held that the directions pertain- 
ing to the mortgaged property can appro- 
priately be read as those pertaining to the- 
substituted security by reason of S. 73 (2), 
and the Court executing the decree can. 
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secure renlizatioa and application of the 
fund standing as substituted security. The 
doolrine of substituted security can be ap. 
plied in execution. 1054 Madh B 181 
(Prs 19, 20) (A IB V 41 G 82) (FB). 
Nahbobai v. Hasan Gani. 

SECTION 76 

Note 1 

Add alter Ft. 7 : 

[Pt. 8j This section, which relates to the 
liabilities of a mortgagee iu possession, has 
no application in determining the powers 
of an executor in the management of the 
estate of the deceased testator. ('50) 1950 
Btir LR(H C) 1G3 (177) (DB), Esoof 
Golam Mohamad Piperdi v. Ariff Moha- 
med Bham. (An executor can, in the course 
of the management of the estate of the 
deceased testator, sell any property in the 
said estate in accordance with an agree- 
ment for sale thereof which was entered 
into by the testator himself ) 

Add after Pt. 8 as separate para : 

[Pt, b] Section i3 of U. P. Agricul. 
turists’ Kelief Act (27 of 1934) has not 
changed the substantive law in S. 76. 1953 
All 472 (AIR V 40 0 223 P 6, 9) : ILR 
(1954) 1 All 147 {DB), Ram Piari v. 
Ram Adhin. (Civil Revn. No. 644 of 1945 
VI- 1-10-1018 (All), Bhagwati llisir v. 
Ram Ugrah Misir, Overruled.) 

Note 4 

Add after Pt. 5 : 

(Pt. 6] The section will not apply where 
the mortgage is deemed to be extinguished 
by operation of law. Once the Court is 
required to assume notionally that the 
mortgage is extinguished, possession after 
the date of such notional extinguishment 
of the mortgagee would not be possession 
during the continuance of the mortgage 
so as to attract the application of clauses 
(g) and (h) of 8. 76. 1955 NUG (Orissa) 
954 (A I B V 42), Banaynali Mahapatra 
V. Ghirivuri Venkayamma. 

Note 6 

Add in the Foot Notes indicated t 
1, 1952 8 G 205 (AlH V 39 P 6) : 1952 3 C R 775 
(SC), Mahabir Qope v. Harbans Narain Singh. 
6 . 1954 All 16 (A I R V 41 0 13 P 6, 8) (DB), 
Hardei v. Wahid Khan. (A mortgagee io pofises- 
aion of shop baa a right to let oat shop aad room 
appertaining thereto on a monthly tenancy and 
on relemplion of mortgage the tenant continues 
to be a tenant and does not become trespasser )fi 
1963 AU 472 (A I R V 40 C 22J P 6, 9) : I L K 
(1954) 1 AU 147 (DB), Bam Piari v. Bam 
Adhin (Section 12, U. P. Agricnltarists’ Belief 
Act baa not changed the sabstantiTe law — Mort- 
gagee given fall power to let out land —Mort- 


gagee letting out land — Tn such a caso banding 
ovt:r poBBessioQ upon redemption to mortgagor 
means such possession as the property capable 
of when redemption took place— Civil Hevn. 
No. 644 of 1945. D/- I.IO 194S (All), Bhagwati 
ilfistrv. J?rtm Ugrah Misir, Overruled ) 

11. 1952 8 0 205 (A I R V 3d P 6) : 1952 S C U 
775 (SC), Mahabir Gape v, Harbans Narain 
Singh * 1950 Pat 246 (AIR V 37 C 61 P 0, 9) : 
29 Fat 180 (DB), Jhalltx Prasad lihagat v. 
Bachxdal, (Mortgagee in possession of bhaoli 

bolding Commutation of bhaoli into nakdi rent 

— Amalgamation of tbo holdings with other 
lands during continuance of mortgage by him 
without consent of mortgagor will not bo bind- 
ing on mortgagor after redemption of the mort- 
gage.) 

13. 1952 8 C 205 (AIR V 39 P 6) : 1932 SCR 
775 (SC), Mahabir Gaps v. Harbans Narain 
Singh- 

14. 1962 S G 205 (A I R V 39 P 7) : 1952 SCR 
775 (SC), Mahabir Qope v. Harbans Naram 
Singh, (Bat a tenant who has been eettied by 
the mortgagee in possession under a bona fide 
and permissible settlement and in whose favour 

■ rights conferred or created by a statute, based 
on the nature of the land and possession for the 
requisite period, have sprung up, cannot be 
ejected by the mortgagor evtn afier redemption. 
The exception however will not apply where 
terms of mortgage prohibit the mortgagee either 
expressly or i>f. plied ly from making any aettie- 
ment of tenants on the land ]4'1952 Trav Co 395 
(A I R V 39 P 2. 4, 5) : I L R (195:?) Trav-Co 61 
(DB). Varlicy Chacltov.Thuppan Narayanan. 
(Mortgagor landlord is not bound to recognise 
lease of the holding granted by his mortgagee 
beyond tlie limits of the obligation created by 
the mortgage transaotion itaelf — His right to 
recover possession on redemption is not in any 
way allected by S. 4, Tiavancore Coebin rlold- 
ings (Stay of Execution Proctedings;) Act, 1950.) 

Add after Pt. 13 : 

[Pt. 13a] it was held in the undormen- 
tioned case that S. Ill (c) does not moan 
that, if iu the exercise of due management 
as a person of ordinary prudence thomort- 
gagee has entered into an agreement of 
tenancy, on the mere redemption of the 
mortgage without the mortgagor exercising 
bis option of putting an end to the tenancy 
the tenancy automatically and ipso facto 
lapses on the date of redemption. 1954 All 
16 (A I R V 41 G 13 P 6, 8) (DB); 
Hardei v. Wahidkhan. (1952 8 0 205 
(AIR V 39) : 1962 8 0 R 775 (SC), Maha- 
bir Gopo v, Harbans Narain, Rel, on,) 

Note 7 

Add in the Foot Notes indicated : 

5. 1950 Pat 379 (AIR V >.1 C 104 P 19) : S9 
Pat 645 (DB), Gajadhar Marwari v. Baidya^ 
nath MandaJ.. (Mortgagee with full right of 
realising profits should account for what has 
not been realised due to bis wiliul default.) 

7. 1950 Kuteb 77 (A I B V 37 C 01 P 4). Damji 
Htmchand v. Devshi Anopchand. (Usufruo- 
tuary mortgage of property fetching rents — 
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Property lying vacant £or some period — Mort- 
gagee allowed interest during the period —Credit 
for fair rent should be given to the mortgagor 
for that period.) 

10. See also 1952 IDA 17207 (All), Abdnl Satlar 
V. Briji Raj Singh. (U. P. Agriculturists’ 
Belief Act (27 of IfSi) S. 12 — Application under 
for redemption — Mortgagee in possession failing 
to produce accounts — Mortgagee allowing 26% of 
gross ren al to become unrealisable — Inference 
of negligence— Court is entitled to take gross 
rental of mortgaged property into consideration 
for purpose of accountieg ) 

15. See also (’51) 1951 All L Jour 328 (330), Ram 
Ilasari v. Sheo Amber Singh, (The words ‘The 
Det profits with the exercise of ordinary dili- 
pence might have been realixed” by a mortgagee 
occurring in S. 9 (1), U. P. Debt Eedempuon 
Act, 1910 are inapplicable to a ease where non- 
realisation of the profits is occasioned by the 
act of the mortgagor himself.) 

17. Sec also (’51) 1951 All L Jour 328 (331), Ram 
Haeari v. Sheo Amber Singh. (Case decided 
under S. 9, U. P. Debt Redemption Act. Mort- 
gagor-lessee held could not take advantage of 
bis own default^, in making payment of rent 
and say that if mortgagee had enforced his 
rights and had exercised diligence be might 
have realised the money, and therefore that he 
the mortgagor should get credit for it.) 

18. 1951 Bom 19 (\IR V 38 C 8 P 6):TLR (1961) 
Bom 209 (DB). Nana Sakharam v. Dadaji 
Ramchandra. (Mortgagee however was held en- 
titled to stipulated rate of Interest.) 

Note 8 

Add in the Foot Notes indicated : 

1. 1951 Nag 254 (A I R V 38 C 67 P 7) : I L R 
(1950) Nag 862, Jhalliran v. Daulat Singh. 

5. See also (*51) ILR (1951) Trav-Co 282 (288)(DB), 

^ Hatha Panickan v. Ouseph. (The normal rule is 
that the mortgagee should pay the taz.)i'1953 Mys 
114 (AIR V 40 c 55 P 18) : ILR (1951) Mys 503 
(DB), Bamakrishnaiah v. Chandrasekhar Rao 
(If the arrears of taxes due on the suit property 
related to the period prior to mortgagee coming 
into possession of the property and if he has 
paid the arrears due to save the property he 
may claim the re payment of that amount at 
the time of redemption.) ■i* 1919 All 681 (AIR 
V 36 0 255 P 7', Ram Asray v. Bira Lai 
(Mortgagee in possession — Rent to be set o5 
against principal and interest — Mortgagee 
paying n.unicipal taxes — Mortgagee is entitled 
to recover amount so paid from mortgagor.) 

13. 1946-52 I D 40227 (Trav-Co) (DB), Cheruchi 
V. Govinda Menon. (Mortgage deed providing 
that out of pattom fixed mortgagee was to ap- 
propriate certain sum towards the interest and 
pay the balance to mortgagor for the payment 
of the tax due on the mortgage properties — The 
mortgagee is not liable to pay any enhanced 
tax.) 

17. 1951 Nag 254 (A I R V 38 C 67 P 7) : I L R 
(1960) Nag 862, Jhalliran v. Daulat Singh. 

18. 1952 Pat 286 (A I R V 39 P 5) : 31 Pat 365 
(DB), Deo Saran Singh v. Barhu'Singh. (Mort- 
gage of holding with possession— .Deed of mort- 
gage silent as to liability to pay rent to landlord 
—Mortgagee is liable.) 


21. 1934 Bom 134 (136) (AIR V 21) (FB). ((’05) 
ILR 29 Bom 391 (DB) Vithal v Shriram. Over- 
ruled.) 

And delete the following case which is given as 
[Bat see (’C5) ILR 29 Bom 391(399)(DB), Vithed 
V. Shriram.^ 

26. 1951 Ohesa 300 (AIR V 38 C 74 P 3) : I L R 
(1949) 1 Cut 121 (DB), Bira Naik y. Mdhant 
Sidhdkamal Nayan Ramanuj Das. (A statu- 
tory u.ortgagee of property such as one under 
S. 225, Orissa Tenancy Act is under same obliga- 
tion as a usufructuary mortgagee under S. 76(o) 
of this Act.) 

30. 1954 Trav-Cj 63 (AIR V 41 C 21 P 3) : I L R 
(1953) Trav-Co 835 (D B), Eochukunju ▼. 
Sankara Pillai. (Mortgagee to pay Sirkar tax 
and michavaram to jeumi—Jenmi’s inaction to 

recover Claim for michavaram >barred It 

enures for the benefit of mortgagee and not 
mortgagor.) 

31. 1951 Nag 254 (A I R V 33 C 67 P 8) : I L R 
(1950) Nag 862, Jhalliran v. Daulat Singh. 

[See also 1953 Mys 114 (A I R V 40 C 55 P 18) : 

ILR (1951) Mys 603 (DB), iJama/cmlmoiafc 
y. Chandrasekhara Rao. (Payment of taxes is 
duty of mortgagee. He cannot affect right of 
mortgogor by purchasing property at a sale for 
such taxes.)] 

Add after Pt. 21 as separate para, under same 
sub-heading “rent” : 

[Pt. 21a] Where the mortgage was exe- 
cuted pendiog the suit filed by the jenmi 
for enhancing the michavaram, the mort. 
gagor and the mortgagees are both bound 
by the decree in that suit. If the mort- 
gagees take the mortgage fully knowing 
that the jenmi's claim for enhancement of 
the michavaram was pending adjudicatioUi 
on the principle recognised in S. 76 the 
mortgagees are bound to pay the enhanced 
michavaram and cannot claim any com. 
pensation from (.he mortgagor on account 
of the enhancement of the michavaram 
during the currency of the mortgage. 1954 
Trav.Go 251 {AIR V 41 C 94 P 5) (DB), 
Govinda Pillai Baswara Pillai v. Ahmed 

Moosa. 

% 

Add after Pt. 31 : 

[Pt. 32] So also where the mortgagee 
allows the property to be sold at rent sale 
in default of payment of rent and himself 
purchases the property at the rent sale, 
the sale does not affect the equity of re- 
demption of the mortgagor-tenant. 1951 
Orissa 300 (AIR V 38 C 74 P 4, 11, 17): 
ILR (1949) 1 Cut 121 (DB), Bira mik 
V. Mahant Sidhakamal Nayan Ramanuj 
Das. (Statutory mortgagee under S. 226, 
Orissa Tenancy Act.) * 1952 Pat 421 
(AIR V 39 P 6) (DB), Deo Saran Singh 
v. Mahanth Mishra, (Mortgagees, if they 
have defaulted in payment of rent, cannot 
take advantage of any such default to 
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purchase the property in the name of a 
person ■who has been established to be a 
benamidar of the mortgagees.) 

Note 10 

Add In the Foot Notes indicated ; 

1. 1952 SC 2l5 (A I R V 39 P e) : 1952 SCR 
775 (SC), Mahahir Oope v. Harbans Naratn 
Singhs (Mortgagee caanot during the sub. 
Bistence of mortgage act in detriment of mort. 
gagor’a interest and create leases which may 
enable the tenant to acquire permanent or oceu. 

nancy rights in the land.) ^ 

7. See however 1951 Trav-Co 109 (A I R V 33 
C 40 P 24) : I L R (1951) Trav Co 209 (FB), 
Chandi Avira v. Titomman Varkey. (Cutting 
timber and clearing the ground for purposes of 
improvement would not constitute waste.) 

13. (’49) 1949 Ker L T 130 (131, 135) (DB), John 
Francis Carlos v. Lekshmikutty Amnia. (Mort- 
gagor is not entitled to ask for piecemeal 
accounting from mortgagee in possession— Usu- 
fructuary mortgagee obtaining decree for pos. 
session and arrears of rent against mortgagor 
to whom property was leased back — Execution 
of rent decree by sale of equity of redemption — 
Mortgagor cannot ask in that proceeding for 
assessment of compensation for waste for satis- 
faction of the decree would not result in the 
redemption of the mortgage and to grant him 
that relief would be to allow him to obtain 
piecemeal accounting.) ^ , 

14 1951 Trav.Co lo9 {A I R V 38 0 40 P 24) : 
ILR (1951) Trav-Co 209 (PB), Chandi Avira v. 
Thomman Varkey. 

Add after Ft. 9 ; 

[Pt, 9al Grant of a lease which enables 
the tenant to acquire permanent or occu- 
pancy right in the land defeats the right 
of the mortgagor to khas possession and is 
therefore an act which comes within the 
prohibition of cl. (e). ^1952 S C 205 (AIH 
V 39 P 6): 1952 S C B 775 (SC). Maha- 
bir Gope v. Barbans Narain Singh. 

Add after Pt. 18 ; . 

[Pb. 19] The burden of proving active 

waste by the mortgagee is on the mort. 

gagor who claims oomponsation on that 

ground. 1946-52 I D 40220 (Tra-Go) 

(DB), E. Angustina Francis v. V. Bara. 

yanamench. 

Note 12 

Add in the Foot Notes indicated i . 

1. 1953 Pat 27 (AIR V 40 C 8 P 6) (D B), Satdeo 
Singh v. Kamal Singh. (The provisions of S. 76 
(g) of T. P. Act relating to the mortgages acply 

to statutory mortgage JS) 

of the Bihar Tenancy Act.) * 195*2 Pat 155 (AIR 
V 89 0 55 (6) P 51 (DB), Ganshul Fatma v. 
Badri Singh. (Same rule applies to Btatutory 
mortgages as for instance one 8. 17^ 

Bihar Tenancy Act.) * 1951 Orissa JJO (A I R 
"V 88 C 74 P 10) ; I L R (1949) 1 Cut 121, Bira 
Naih-v.Bahant Sidha Kamal Nayan 
nuj Das. (Statutory mortgagee under 8. 
Orissa Tenancy Act.) 


3. See also 1950 Trav.Co 105 (A I R V 37 C 44 
P 3) (DB), Kerala Varman Thirumulpad v. 
Parniesioaran Othikhan. (Mortgagee purchaser 
of property under his mortgage decree — Fro- 
perty under prior charge — Charge-holder in 
possession of projerty having purchased the 
same in execution of the decree upon a puisne 

mortgage In suit for redemption of prior 

charge, charge-holder is bound to account from 
date of purchase of property by mortgagee 
under his decree.) 

6. 1955 NUC (Raj) 296 (AIRY 42), Bash Bavt 

V. Sewaram. , „ 

8. (’50) 1950 Ker L T 356 (361) (DB), Kesava 
Pillai Madhava Pillai v. Narayanaru Sanka. 
rant. (Possessory mortgage — Suit for redemp- 
tion and arrears of michavaram payable to 
mortgagor under the mortgage — Decree for 
amount due from date of mortgage to date of 
suit was proper and ^machiavaram cannot be 
limited to period of six years prior to suit.) 

Add after Pt. H : 

[Pb. 14a] It is not necessary that a 
separate account should be maintained of 
the mortgage in question. The accounts 
relating to it contained in the general ac- 
count books of the mortgagee can be relied 
upon. 1950 Kut'Ji 90 (AIBV37G70 
P 5, 6. 7). Bhablianhai v. Kan]i Bavji. 
(Observations relating to keeping of ac- 
count books made.) 

Add after Pt. 20 : 

(Pt. 21] A person who has taken posses- 
sion under a void mortgage is not under 
any liability to account. His duty under 
law is but to deliver up possession, to the 
person entitled to be in possession, with 
mesne profits. 1950 Trav-Co 33 (A IB 
V 37 G 17 P 7), (DB), Koyahuiii v. 

Kunhipathu. 

[Pt. 22] Under S. 3 (b) of the Madras 
Estates Abolition and Conversion into 
Kyobwari Act XXYI of 1948, on and 
from the notified date, the entire estate 
stands transferred to the Government and 
vests in them free of all encumbrances. 
Consequently, where such estate is mort- 
gaged with possession, on and from that 
date, the mortgagor ceases to be the owner 
of the property, and has no right what- 
ever to claim the rents and profits from 
the property as and from the said notified 
date, though the relationship between the 
mortgagee and the mortgagor may conti- 
nue in spite of the notification and the mort- 
gagee in possession may continue to be liable 
to render an account in accordance with the 
terms of 8. 76, Transfer of Property Act. 
1955 Mad 266 (266) (Pr 2) (A I B V 42 
G 75), Kalieti Muniiswami Setti v. Mup- 
pirala Jagannadham. 


102 [6. 76, N. 13-22] 


T. P. ACT— SUPPLEMENT 


Note 13 

Add in the Foot Note indicated : 

1. (»19) 1910 Ker LT 130 (134, 135) (DB), John 
Francis Carlos v. heltshviihntiy Amma 

Note 15 

Add in the Foot Notes indicated : 

1. 1951 Pepsu IS (A I B V 38 C 4 P'6) : 3 Pepsu 
I L R 373 (DB), Mt. Devlci Devi v. Li, Devi 
Dass * 1950 Pat 370 ( A I R V a7 0 104 P 19) : 
29 Pat 546 (DB), Gajadhar Manvari v. 
Baidya'>iat?i MandaL 

3. 1951 Pepsu 16 (A I R V 33 C 4 P 6) : S Pepsu 
I L Ik 373 (DI3j, Alt. Devki Devi v. L. Devi 
Dass. 

7. See also 19-55 N U C (Raj) 297 (AIRY 42) 
Aihal Ckand v. Rekhraj. iJ* (1951 Baj L W 9 
Premsukh v Prithviraj, Foil ) ^ (’61) 1951 
Raj L W 0 (10) (D B). Premsuk/i v. PrUhvi 
Jiaj, ([( the mortgagor, who has taken the pro- 
I’erty mortgagel on leaso from the mortgagee, 
is proved to have been in possession of the 
mortgaged property and paid no rent to the 
mortgagee or interest on principal amount, no 
presumption can be drawn against the mort- 
gages for his failure to keep accounts as required 
by S. 76. In such a case, the mortgagee is 
entitled to recover the interest as atipuhiied in 
the mortgage-deed for the extra period.) 

Note 16 

Add in the Foot Note indicated : 
la. 1960 Kutcb 90 (A I R V 37 C 70 P 1, 11), 
IShabhanbai v. Kanji Ilaoji. (Mortgagee cannot 
charge loss in his agricultural operation to debt 
account but must bear it himself— Costs of 
cultivation if allowed to carry interest from 
date of incurring them, monthly income of rent 
should also be allowed to bear interest from 
date of receipt.) 

Add after Pt. 8 ; 

[Pt. 9] The statutory obligalioil of mort- 
gagee under S. 76 (h) is not limited to any 
period of time. ('60) 1960 Ker L -Tim 
056 (301) (DB), Kesava Pillai Madhava 
Pillai V. Narayanaru Sankararu ^ 1952 
Trav-Co. 562 (AIR V 39) (DB). Kurien 
Chacko V. Ramakrishna Iyer, 

Note 18 

Add in the Foot Note indicated : 

3. 1951 All 613 (A I U V 33 0 176 P 42, 72, 75) 
(F B), Daro v. Mathura. (Case decided under 
b. 9 (1). U. P. Debt Redemption Act in which it 
was held that ‘net’ profits in that section should 
be interpre ed in the same sense in which fair 
ocenpation rent is used in this section Deci- 

sions 1944 All 283 (AIRY 31), Sant Earn v. 
Earn Bilas ; 1950 All 192 (A I R 3? 0 7J); 

1 li R (1950) All 228. Nand Kumar Lai v. 
Kuber Lai ; Civ. Revn. No. 197 of 1945, D/. 
5-1-1949 (All) end C. R. No. 100 of 1946, 
D- 10-2 1950 (All), Overruled and observations 
of Bind B:isni Prasad J. in 1948 All 344 (AIR 
V 35 0 143) : I L R (1948) All 310, Kashi 
Prasad v. liaghunandant dissented from.) 

Add after Pt. 4 : 

[Pt. 4a] What is the amount which the 
mortgagee would have realised if ho had let 


out the land on the best terms available is 
in each case a question of fact. 2951 All 
643 (AIRV 38 C 176 P 5, 60) (FB). 
Dara v, Mathura. (Mortgage of proprie- 
tary or under-proprietary land Calcu- 

lation on the basis of sanctioned rent rates 
gives fair occupation rent, when there is 
no other evidence.) 

Note 19 

Add in the Foot Notes indicated : 

5. 1950 All 105 (A I R V 37 C 42 P 4, 6), Shri 
Thakurji Maharaj Thakur Dicara v. Jangoo 
Singh. (But there must be proof that costa were 
actually incurred in making the collections. If 
the lower Court disallows the costs of collections 
for want of such proof revision is not maintain- 
able.) 

9. (’51) 1951 All li 7our 281 (282) (DB), Fazulal 
Hag V. Pyare Lai. 

Note 20 

Add in the Foot Note indicated 
l.^See also 1955 N U C (Mys) 217 : (A I R V 42). 
Sreenivasa Qowda v. Sidrarne Gowda. 

Add after pt. 4 : 

[Pt. 5] It has been held that the provi- 
sions of Bs. 11 (1) and 17 of the Orissa 
Money Lenders Act 3 of 1939 will over- 
ride the provisions of this clause with res. 
pect to matters specifically dealt with 
therein but as respects matters which are 
not covered by these provisions the provi- 
sions of this clause would continue to 
regulate the right between the mortgagor 
and the mortgagee. 1965 N U C (Orissa) 
954 (AIRV 42 Banamali Mahapatra 
v. Chirivuri Venkayamma. 

Note 22 

Add in the Foot Note indicated ; 

5. 1954 Bom 417 (418) (Pr 12) (AIR Y 41 C 113): 

I L R (1954) Bom 1131, Qenuji liamji v. 
Murlidhar Laxman* (A subsequent suic for 
compensation for the alleged demolition of the 
mortgaged property by the mortgagee while 
in possession will be barred under O. 2,'B. 3, 
C. P. Code, if such a relief is not claimed in a 
prior suit for redemption brought by the mort* 
gagor. 1922 Bom 156 (2) (AIRY 9). ^Inand- 
rao V. Bhihaji. Eel. on ; (1910; I L B 33 Mad 
71. Sivaehidamhara Mudaliar Kamatchi 
Animal, Dissented from.) 

Add after pt. 2 : 

[Pt. 2a] As to the period of limitation 
for such a suit see the undermentioned 
case 1954 Bom 417 (419) (Pr 14) (AIR 
V 41 C 113) : IL R (1954) Bom 1131. 
Genuji Ramji v. Mtirlidhar Laxman 
(A suit for compensation for the loss occa- 
sioned to the mortgagor by the wrongful 
act of the mortgagees in possession is a 
suit which would not be governed by Art. 
36 but would be governed by Art. 120 of 
the Limitation Act. And the cause of action 
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Will arise on the day the mortgagor de- 
auands redemption and is refused. (1910) 
1 li R S3 Mad. 71, Sivachidambara 
Mudaliar v. Kamaichi Ammal, Dissented 
from.) 

SECTION 77 
Note 1 

Add in the Foot Notes indicated : 

.2. 1955 N U C (Raj.) 296 (AIR V 42). Jiasli 
Ram V. Sewararn- (S. 77 is ft proviso to S. 76.) 
13. 1956 N U C (Rftj) 296 (AIR V 42). Basti 
Bam V. Setvaram. (VV’here according to the 
terms of the contract between the parties, the 
possession of the property was delivered against 
the loan of certain amount and the profits 
were to be enjoyed in lieu of Interest thereon, 
th') mortgagees are not liable to account for 
any prefita arising oat of the property so long 
us they are entitled to remain in possession, i.e., 
till the full amount of the mortgage is repaid.) 

SECTION 78 
Note 11 

Add in the Foot Note indicated: 
i. 1953 Mad luOJ (A I R V 40 C 391 P 7), 
Thanubuddi Venkatapp'i v. Gopavarapu Brah- 
mayya. (Existence of prior mortgage not dis- 
puted but genuineness attacked by subsequent 
mortgagee — Burden is on subsequent mortgagee 
to show that prior mortgage ia a sham and 
bogna one created with intent to defraud bim.) 

SECTION 7B 
Note 2 

Add alter pt. 2 : 

[Pt. 2a] Tho effect of Ss. 79 and 93 
ia that where a mortgage to secure future 
advances expresses tho maximum to be 
secured, but after certain advances with- 
in the maximum have been made, a second 
mortgage is executed, tho second mort- 
gageo, if be had notice of the prior mort- 
gage will have to yield to the prior 
mortgagee in respect of further advances 
made by the latter up to the maximum 
stated, although such advances may be 
made with knowledge of a subsequent 
mortgage: but if no maximum was ex- 
pressed or if the subsequent mortgagee 
had no notice of the prior mortgage, the 
prior mortgagee making further advances 
after the second mortgage will have no 
priority in respect of such advances. Sec- 
tion 9J is thus complimentary to S. 79. 
1955 Gal 194, (204) (Pr 39) ( (S) AIM V 
42 0 51) (DB). Durga Prosad v. Mario 

’QaUtaun. 

LPt. 2b] These two sections deal with a 
case where there are two different mort. 
gagees and determine their respective rights 
and priorities in the circumstances men. 
tioned. They have no relevancy in a case 
where there is only one mortgagee and do 


not apply to the question relating to the 
character or constitution of tho said mort- 
gage. 1955 Gal 194 (199) (Pr 18) ( (S) 
A IB V 42 C 51) (DB). Dxirga Prosad 
V. Mario Galstaun. 

SECTION 81 
Note 6 

Place the figure la after the end of the first 
sentence in para 2 viz, “Again the person 
claiming the right under this section must be 
a subsequent mortgagee” and add the follow- 
ing as foot note : 

la. 19\5 Mod 208 (209) (Pr 4) ( (SI A I R V 42 
C 53), Kuppiiswami Qmtndar^. K, Muthuswami 
Qoundan. (Section does not apply to a subse- 
quent purchaser of one of the items.) 

Note 7 

Add in the Foot Note indicated : 

1. But see 1950 Dacca 9 (A I R V 37 C 3 P 3) 
(DB), Sm- Jashoda Sundar Debi Sumanta 
Chandra Kangsha Bani?:ya {Properties and 

Y were mortgaged to A and then property Y 
was mortgoged to B. B obtained a decree for 
sale OQ bis mortgage and purchased property 

Y in execution. A then sued on bis mortgage 
impleidiog B and obtained a decree for sale. 
In exeention of that decree, B applied, oeten- 
sibly under S. 81, T. P. Act, that property X 
should be sold first : Held that, no question of 
marshalling arose as A was entitled to execute 
his decree against anv of the properties X and 

Y and thore was no other mortgage in exist- 
tence.) 

SECTION 82 
Note 2 

Add in the Foot Notes indicated : 

I. 1955 N U 0 (Pat) 224 (A I R V 42) (D B), Aft, 
Raio Kuer v. Urij Bahari Prasad. 

II. 1955 N U C (P.U) 224 (AIR V 42), ML Raja 
Kuer V Brij Behari Prasad. (1930 P 0 103 
( ^ I R V 17) (P C), Gineshilal v. Thakucebaran 
Bingb, Foil.) 

Note 6 

Ad i in ihc Foot Notes indicated : 

1. 1952 S C 47 (52) (A I R V 39 0 11 P 30, 43, 
49) : 1962 8 0 R 179 (30), Kcdarlal v, Martial. 
6. 1952 My8 99 (A I R V 39 P 12) : I LR(1952) 
Mys 259 (DB). Kempe Qowda v. Lahkegowda..] 
13. J949 East Punj 264 (A I B V 36 G 68 P 6, 7, 
8) (DB), Oanesh Lai v.Joli Parshad. (Redemp- 
tion by one co-mortgagor — Amount paid for 
redemption far less than amount actually due 

Other co mortgogors can claim their share by 

paying proporlionate bhares of amount actually 
paid for redemption — Bodeemiog co-mortgagor 
is not entitled under subrogation to claim ad- 
vantages and benefits which he may personally 
derive by act of redemption.) 

Note 7 

Add in the Foot Note indicated ; 

1. 1952 8 C 47 (A I R V 39 0 11 P 30. 48. 49) ; 
1962 8 O R I79 (S C), Kedarlal v. Barilal. 
(There being no contract to the contrary, only 
remedy wsks under 8. 92 of the Transfer of Pro- 
perty Act read with 8. 62.) 
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Note 12 

Add in the Foot Notes indicated ' 

1. 1950 Daoca 9 (A I K V 37 0 3 P 4) (DB), Sm. 
Jashoda Sundari Debi v. Sumanta Chandra 
Kangsha Banihya (This light cannot be avail* 
ed of against the moitgagee or the auction*pur. 
chaser.) 

3. 1951 Hyd 167 (A I R Y 38 C 60 P 3. 4) : ILR 
(1252) b yd 23 (DB), Mahammad Abdul hehman 
V. Mohammad Shamsuddm. ('•econd mortgage 
created on two pr:tperties by the mortgagor — 
One of the pioperties sold in execution of the 
decree on the first mortgage and was not avail* 
able to the second mortgagee — Later on the 
mortgagor sold the other property to another 
person^Held second mortgagee was entitled to 
recover the whole of the debt from the property 
sold by the mortgagor.) ^ 1949 Nag 340 (AIR 
V 36 C 137 F 4) : ILR (1949) Nag 376, Delan 
Singh Qanpat Singh Lodhi v. Darbarilal. 
(Mortgagor cannot claim contribution In the suit 
for foreclosure but must file a separate suit.) 

Note 13 

Add in the Foot Note indicated : 

1. l946-3'2 I D 4<)2P4 (All) iD B), Nageshioar 
Sahai v. Shyam Bahadur, 

Note 14 

Add in the Foot Nt tes indicated : 
la. 1950 Pat 174 (A I R V 37 C 36 R 14): 28 Pat 
955 (D B), Bameshwar Prasad Missir v. i?om. 
nath Khemha (The owner of the properties has 
an option either to pay his rateable share or to 
allow it to be realised out of the properties.) 

2. 1949 Pat 622 (A I R V 36 C 160 P 10, 11): 28 
Pat 325 (DB), Qopinath v. Baghubansh Kumar 
Singh, 

5. 1949 Pat 522 (AIR V 36 0 160 P 10, 11): 28 Pat 
325 (DB), Oopinaihy.Baghubansh Rmnar Singhs 
Add after Pt. 7 : 

[Pt. 8] In Kedar Lai v. Hari Lai it 
has now been held by theic Lordships of 
the Supreme Court that when the right to 
contribution arises out of a mortgage, 
S, 82 will exclude the applicability of 
S. 43 of the Contract Act unless there is a 
contract to the contrary. The decisions 
above-mentioned holding that the mort* 
gagor paying in excess of his share can 
claim personal relief against others, there, 
fore require reconsideration. 1952 S C 47 
(AIB V 39 C llPrs 31, 39^. 1952 S G E 
179 (S C), 

Note 15 

Add in the Foot Note indicated : 

3. See also 1946 53 I D 40267 (All) (D B), Nage^ 
swar Sahai v. Shyam Bahadur, (By opera* 
tion of law joint mortgage coming to an end 
and one of the mortgagors and his property 
relieved of all liability — Proportional liability 
falls to be determined at the date when joint 
liability ceases_l947 Mad 86 (AIR V 34 C 37), 
Manjappa Goundan v. Pacha Goundan, Foil.) 

Note 16 

dd after Pt. 2. 

[Pt. 3] Where in a proceeding started 
under the U. P. Encumbered Estates Act 


the entire mortgage amount is realised 
from one of the joint.debtors, he can 
maintain a suit for contribution from bis- 
co-debtors under this section even though 
he has failed to implead the co. debtors or 
to get the debt apportioned between him- 
self and the co.debtors in the said pro. 
ceeding. Such a suit is not barred by any: 
provision in the U. P. Encumbered Estates 
Act. 1950 All 53 (A IB V 37 CUPS, 
6) : ILB (1950) All 1150 (LB), Sheoda-n- 
Singh v. Bamesh Singh, 

Note 17 

Add in the Foot Notes indicated : 

11 1949 Pat 522 (AIR V 36 C 160 P 2, 4, 5, 6) ; 
28 Pat 325 (DB), Qopinath v, Baghvhansh 
Kumar Singh, 

12. 1950 Pat 174 (A I R V 37 0 36 P 6, 13, 19) : 
28 Pat 955 (DB), Bameshwar Prasad JIftssir 
Bamnath Khemha, 

Add alter Pt. 10 : 

[Pt. 10a] A and B were co-owners of 
certain property. B sold his share to G 
leaving a portion of the consideration in 
the hands of C with direction to pay it to 
a mortgagee in possession. G converted 
the possessory mortgage into simple mort* 
gage and entered into possession and thus 
redeemed it. It was held that the pay» 
ment made by C to the mortgagee was 
merely as the agent of bis vendor B and 
therefore he could not claim any contriba* 
tion under S. 82 in his own right from A* 
1951 All 596 (A I B V 38 C 152 P 10) 
(DB), Baj Bahadur Lai v. Sitla Prasad*. 

Note 18 

Add in the Foot Notes 'indicated : 

1, 1953 Mad 873 (AIR V 40 0 842 P 3. 4), Soor- 
needi Sathiraju v. Batchu Venkata Boo, 

2. See also 1962 Trav-Co 487 (A I R V 39 P 8, 9, 
10) : ILR (1962) Ttav-Co 115 (DB), Mammon 
Matkai v. Oeeverghese Zacheria. (Subsequent 
moitgagee obtaining decree on his mortgage and 
purchasing in execution mortg^ed property 
subject to prior mortgage — Prior mortgagee- 
obtaining decree on his mortgage — Debt directed 
to be realised personally from mortgagor — 
Puisne mortgagee purchasing decree obtained 
by prior mortgagee and taking out execution — 
By purchase of equity of redemption decree 
held was extinguished pro tanto.) 

6. See also 1952 Trav-Co 487 (A I R V 39 P 0, 2* 
10) : I L R (1952) Trav-Co 116 (DB), Mammon 
Mathai V. Oeeverghese Zacheria, (Vesting of 
part of equity of redemption in the mortgagee 
is tantamount to discharge of proportionate 
part of mortgage-debt — Execution Court can go 
inf-o qnestion of extent to which decree has been 
satisfied.) 

Add after Pt. 2 as an independent para : 

[Pt. 2a] Though such purchase would 
operate as a partial discharge of the zhorU 
gage debt, tbe discharge is not the re^li 
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B payment made by tbe debtors. More, 
over, after the purchase of the equity of 
redemption by the mortgagee, the debtor 
ceases to have any interest in it and any 
reduction of the liability of the mortgage 
by appropriation of the rateable value 
fixed under the section, does not enure to 
the benefit of the mortgagor. 1953 Mad 
873 (AIB V 40 0 342 P 5. 4), Soorneedi 
Sathiraju v. Batchu Venkata Bao. (The 
amount appropriated towards the mortgage 
liability under S. 82 is, therefore, not a 
payment within the meaning of S. 8 (2) 
of the Madras Act, 4 of 1938.) 

Note 19 

Add in the Foot Notes indicated : 

1 . See also 1953 Trav-Co 283 (A I R V 40 G 104 
P 6) : ILR (1963) Trav-Co 206 (DB), Ahaunna- 
thummi ▼ Subramonia Iyer. (No release of a 
portion of a mortgage debt and no merger of 
interests of mortgagor and mortgagee in respect 
of the portion — Owner of the portion of the 
mortgaged property cannot claim rateable abate, 
meat.) 

2. 1963 Assam 82 (AIR V 40 0 34 P S, 8) : 
ILR (195 0 4 Assam 113, Nrijiendra Ktiviar 
Nedhi v. Maumoni Das. 

Note 26 

Add after Ft. 2 : 

[Pt. 3] Where by operation of law, the 
joint mortgage came to an end and one of 
the mortgagors as well as his property was 
relieved of all liability it was held that the 
proportionate liability fell to be determined 
at the date when the joint liability ceased 
because the property of one of the mort- 
gagors was no longer liable for the interest 
that fell due subsequently and thus that 
interest was not a part of the mortgage 
money qua that property. 1946-62 I D 
40267 (All) (DB), Nageshwar Sakai v. 
Skyam Bahadur* 

SECTION 83 
Note 2 

Add in the Foot Note indicated : 

4 . 1955 Hyd 168 (159) (Pr 3) ((8) A I R V 42 
0 40); ILR (1955) Hyd 147 (DB), 5iddi(za 
Begum v. Mirza Hussaini Beg, 

Add after Pt. 8 : 

[Pt. 9] Section 83 is wide enough to 
cover both the types of mortgages — simple 
and usufructuary. 1953 All 33 (AIR 
V 40 G 9 P S) (DB), Parasram Shukul 

V, Bindeshari Paniey. 

Add after Pt. 9 as separate para : 

[Pt. 10] Section 12 of the U. P. Agri. 
cuUurists’ Belief Act (27 of 1934) has not 
changed the substantive law in S. 83. 
1963 All 472 (AIR V 40 G 223 P 6,9) \ 
ILB (1954) 1 All 147 (DB), Sm. Bam I 


Piari v. Ram Adhin. (Mortgagee letting 
out land within powers given by deed — In 
such a case handing over possession to 
mortgagor upon redemption means such 
possession as the property is capable of 
when redemption took place — 1949 All 
689 (A I R V 36 G 214) : I L R (1949) 
All 803, Jagarnath Sahu v. Srikant Dube 
and Civil Revn. No. 644 of 1946, D/- 
1-10-1948 (All), Bhagwati Misir v. Ram 
Ugrah Misir, Overruled.) 

Note 8 

Add after Pt. 6 : 

[Pt. 6a] Similarly where a mortgagor 
after making a deposit filed a suit for 
redemption insisting in the plaint that the 
payment should extinguish bis liability 
under the mortgage as well as for the rent 
due to him as a lessee from the defendant 
mortgagee, it was held that the deposit 
could be taken only as one in terms of the 
plaint and that the tender could not be 
neld to be a valid unconditional tender of 
the mortgage money. 1955 N U C (Trav- 
Co) 1671 (A I B V 42), S. K. Mahadeva 

Iyer V. A. Narayanan Nair. 

After Pt. 9, in the last para of the Note, place 
figure 9a after the words “under the section 
actual deposit is necessary” and add the 
following as foot note ; 

9a. 1950 Madh B 72 (AIR V 37 C 33 P 34) (DB). 
Oopiram Kashiram v. Shankar Rao. 

Note 10 

Add alter Pt. 1 as a separate para : 

[Pt. 2] The rule that where the mort- 
gagee is unwilling to accfpt the mortgage 
money from the mortgagor, the latter is 
under no obligatien to deposit it during 
the pendency of the redemption suit, 
applies only when there has been a valid 
unconditional tender of the mortgage 
money and such a tender has been refused 
by the mortgagee. 1955 N UG (Trav-Co) 
1671 (AIB V 42). S. K. Mahadeva Iyer 
V. A. Narayanan Nair, 

Note 17 

Add in the Foot Notes indicated : 

1. 1955 N U 0 (Raj) 287 (A I R V 42). Achal 
Chand v. Rehhraj * 1946-52 I D 40278 (Trav- 
Co) (DB), Cheruchi v. Qvoinda Menon. (Where 
there is a deficiency in the mortgage amount 
deposited by the mortgagor, there is no proper 
tender.) 

2. 1955 N U C (Raj) 28? (A I R V 42), Achal 
Chand V. Rehlraj -i* (’49) 1949 J L R 97 (DB), 
Saaarmal v, Jwalasahai. 

3. 1955 N U C (Kaj) 287 (A I R V 42), Achal 
Chand v, Rekhraj. (The mortgagee is at liberty 
to ignore an insufficient tender, and is entitled 
to recover interest at the contract rate up till 
the date of the redemption suit.) * ('49) 1949 
J L B 97 (DB), Sagarmal v. J waiasahai. 
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39. l955Hydl68(159)(Pr3)((3) AIR V 42C40): 

1 L U (19r)5) .llyd 147 (DB) Siddiqa Begu-tn 
V, Mirza JIussaini Beg (Once a tender ie made 
it is not for the Court to decide whether the 
amount deposited is actually due to the 
creditorr.) * 

Add after Pt. 1 : 

[Pt. lal The mere circumstance that 
the mortgagee had filed a suit in respect of 
a portion of the amo^iot due at such date 
w iW not exonerate the mortgagor from bis 
responsibilitv to deposit the fitll amount 

due. 19o5 N U C (Ilaj) i^87 (AIB V MS), 
Achat Chand v. Uekhrag. 

Add after Pt. 19 at the end of para ; 

[Pt. yo] Where a deposit is made under 
this section, all that the Court has to do is 
to pay the amount tendered to the mort- 
gagec after completion of the prescribed 
formalities. It has no power to divert 
either the whole or part of the deposit to 
any other use. 1950 Uyd 158 (150) 
(Prii) ((S) A lliV 42C40)'. 1 L R 
(1950) Uyd 1M7 ( DR )^. Siddiqa Bejum 
Y. Mirza Uussaini Beg» 

Note 20 

Add in the Foot Note indicated ; 

3. [SeeahoV^Q) 54 Mys OCR 13C (139). Sunja- 
varayana Jiao v. iSrinirasn liao. (It ;s not open 
to Court to decide or pass any order on any 
ixjints of dispute in case the mortgagee files 
objections.)] 

Add before Pt. 1 * 

[Pt. la] W'here an application under 
S. 83 is hied, it is only when a verified 
petition with documents contemplated in 
the latter part of the section is filed by the 
mortgagee that the Court can allow him 
to receive the money. ('49) 54 Mys HCR 
130 (139), Suryanarayana Raoy. Srini. 
rasa Rao. 

Note 21 

Add in the Foot Note indicated : 

1. (’49) 54 Mys ft C R 18G (139), Suryanarayana 
Jiao V. iSrinivrtSrt Jiao. 

Note 22 

Add in the Foot Note indicated : • 

2. (’49) 54 Mys HOU 136 (139), Stirianara- 
yana liao v. Srinirusa Itao. (Even when a 
verified petition by mortgagee is filed the Court 
shall before paying him the amount deposited, 
direct him to deliver possession.) 

SECTION 84 
Note 3 

Add after Ft. 3 : 

[Pfe. 3aa] When the purchaser of equity 
of redemption from the mortgagor tenders 
the mortgage amount in full to the mort- 
gagee in possession, the mortgagee cannot 
refuse to accept the tender and claim bis 
right to remain in possession, on the 


ground that the vendee had not paid the 
entire purchase money to the vendor- 
mortgagor. 1953 Mad 821 (AIR V 4D 
G310P 3) (DB),Venkataperumal Uaidu 
V. Rithnasahhapathi. ( ('04) I L R 27 
Mad 28 (DB), Subrahmania Ayyar v. 
Poovan, Nob followed.) 

Note 5 

Add in the Foot Notes indicated : 

3. 1955 N U C (Trav.Co) 1 671 (AIR V 42). S. K. 
Mahadeva Iyer v. A. Narayanan Nair. (Pur- 
chaser of property from mortgagor giving notice 
to assignee of mortgagee that he was preyed 
to tender amoont on condition that assignee 
promised to indemnify him for any loss duo to 
conduct of original mortgagor — Held condi- 
tional tender is not valid.) •f' 194B-52 I D 40267 
(Trav-Co) (DB). Punnoose Chacko v. Punfioose 
Kurickose. (In order to stop interest there 
should be full and unconditional tender of 
mortgage-money.) 

10 1946.52 I D 40287 (Trav-Co) (DB), Punnoose 
Chacko V. Ptennoose Kuridicose. (In order to 
stop interest there should be full and uncondi- 
tional tender of mortgage money doe.) 

26. 1964 Nag 193 (205) (Pr 40) (AIB V 41 C 62) 
(DB), Shrinarayan Pambtlas v. Bhasiier 
Waman. (Mortgagor sending notice to mort- 
gagee offering to redeem — Mortgagee declining 
offer and characterising notice as absurd— No 
actual tender or deposit made — Interest does 
not cease from date of notice ) 

36. 1952 Raj V2 (AIR V 39 P C). Narain Doss v. 
Rikhahchand 1949 Bur 'L R (HO) 68 

(61), Moung Zato Nyuii v. Ma Mai Kka, 

43. See also 1965 NUO (Trav-Co) 1671 (AIR 
V 42), S. K. Mahadeva Iyer v. A Narayanan 
Naxr. (AB8i;inment by mortgagee Bank in liqui- 
dation Purchaser of mortgaged property who 

bai undertaken to tender mortgage amount, 
filing application to liquidation court for per- 
mission to deposit mortgage amount — ^No notice 
to assignee from mortgagee— Held no valid 
tender.) 

Add after Pt. 31 : 

[Pt. 3 la] Where the mortgagee Bank 
went into liquidation and a purohaier of 
the mortgaged property from the mort- 
gagor asked the assignee of the mortgagee 
Bank to move the liquidation court for 
fixing the amount payable to him and 
offered to pay the same in cash or to 
execute a security bond charging the pro- 
perty it was held that this did not amount 
to a valid tender. 1955 N U G (Trav.Co) 
1671 (AIB V 42), S. K. Mahadeva Iyer 
V. A, Narayanan Nair, 

Note 6 

Add after Pt. 2 as a separate para : 

tPt. 3j A mortgagee in his raife on 
mortgage is justified in not accepting the 
deposit made by a purchaser of a porjaon 
of the hypotheoa because the latter's tilde 
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yraa in dispute and also because of the 
Gondition attached to the deposit and, 
therefore, there would be no cessation of 
interest on the amount of deposit. 1054 
Mad 830 (831) (Pr 2 ) (AIR V41C 279) 
(DB)^ Venku Reddi, In re, (1931 Nag 91 
(AIR V 18), Sitaram v. Ramrao, Rel. on.) 

Note 8 

Add in the Foot Note indicated : 

6. 1946*62 ID 40287 (Tiay*Co) (DB), Punnoosc 
Chacko V. Pnnnoose Kuria^ose (Tender should, 
Id order to be effective, be followed bj a full 
deposit in Court along with the suit.) 

Add after Pt 11 as a separate para : 

[Pt. 12] In the undermentioned case 
the mortgagor sent a notice to the mort- 
gagee offering to redeem the mortgaged 
properties but the mortgagee declined the 
offer oharacteriaiug the notice as absurd. 
The mortgagor did not actually tender or 
deposit the amount. It was held that 
interest did not cease to run from the 
date of giving the notice. 1954 Nag 193 
(200) {Pr 40) (AIR V 41 G 62) (DB). 
Skrinarayan Rambilas v. Bhasker 
Woman. 

Note 11 

Place figure 3a at the end of first para and 
add the following as foot note : 

3a. See 1952 Trav Co 23C (AIR V 39 P 2, 3) 
(DB), Jandki Ammar. Mathiri. (Under S. 83 
deposit of mortgage amount in Court bj the 
mortgagor will operate as a valid tender of 
mortgage-money only when notice of deposit 
is given to the mortgagee.) 

Note 16 

Add in the Foot Not 3 indicated : 

3. 1952 Trav.Co 92 (AIR V 89 C 39 P 9 10) : 
1950 Trsv-Co L R 393 (DB}, Beevnthuvm v. 
Lalcshmi Amma. 

Note 19 

Add in the Foot Nutes indicated : 

1. 1046-62 ID 40279 (Trav-Co) (DB), Kunju 
Krishna v. Varghese. (In the case of a usufruc. 
toary mortgage, mesne pro&ts prior to the date 
on which the mortgagee bad notice of the 
deposit cannot be claimed — So also, the mort- 
gagee’s liability to account for the profits does 
not arise before be is in a posi lion to draw tbe 
money from Court ) S* 1952 Trov-Co 236 (AIR 
V 80 P 2. 8) (DB), Janahi A7nma v. Maihiri. 
(Mortgagor who baa obtained a decree for 
redemption can claim mesne profits only from 
the date of service of tho notice of de^wsit on 
the mortgagee, till tbe date of actual delivery of 
poKees on to tbe mortgagor.) 1953 Mad 821 
(AIB V 40 0 810 P 8) (DB), Venhataperumal 
Naidu V. Rathnaeabhapathi. ( (*04) ILR S7 Mad 
26 (DB). Babrahmania Ayyar v. Poovan, Not 
followed.) 

SECTION 91 
Note 3 

Add in the Foot Notes indicated : 

1. 0M also 1955 WO (Mad) 8208 (A I B V49). 
.IHahfUUi Hair t. Ddkshayani Amma. (Under 


B. 91 it is open to any co-sbarer to redeem a 
mortgage ezecnlcd by himself and other co- 

3. 1951 Cal SOI (A I R V 38 C 35 P 13) : I L R 
(195i) 2 Cal 309 (DB), Baj Kumar Bai Maka- 
patra v. Mritunjoy Das. 

4. 1951 Cal 202 (A i R V 38 C 85 P 13) : I D R 
(1951) 2 Cal 309 (DB), Baj Kamar iini Mdiui- 
patra v. Mritunjoy Das. (But the mortgagor 
cannot actively enforce his right to redeem 
when sued upon tho personal covenant.) 

Add alter Pt. 5 : 

[Pt, 6] The prior mortgagee brought a 
suit on his mortgage without impleading 
the puisne mortgagee. A decree was passed 
and the property was sold in execution, 
tbe auction purchaser sued the puisne 
mortgagee in possession for tho sale amount. 
It was held that by merely instituting such 
suit the auction purchaser did not lose bis 
right as auction purchaser, and be could 
not be deemed to have abandoned his 
right under the Court purchase. There was 
no revival of the equity of the redemption 
in the original owner so as to entitle him 
to sue for redemption. 19S4 Trav.Co 384 
(Pr 10. 11) (AIR V41 C 134) (D B). 
Gtriyamman Narasimhan v. Ramchand. 
ran Venkitarayan, 

Note 4 

Add in tbe Foot Note indicated : 
i. 19.52 IDA 17215 (Nag), Kanchltedilal v. 
Laxmihai. (Suit on mortgage dismissed as 
barred by time against purchaser of part of 
property Parchaser cannot redeem other mort- 

gaged property.) 

Add after Ft. 2a as a separate psra : 

[Pt. 2b3 It has been held that a co deb- 
tor who is not a mortgagor but who is 
personally liable for the mortgage debt 
under tbe terms of tho mortgage is a per- 
son entitled to redeem the mortgage within 
tbs meaning of this section. 1955 N U G 
(All) 1695 (A 1 R V 42), Qopi Nath v. 
Bhanu Shanker Yasjnik. 

Note 5 


I in the Foot Notes indicated : 

,955 NUC (Mad) 32C3 fAlH V 42). Krishnan 
lir V. Dahshfzyav.i Amma. (Mortg'ige by 
jarated member of tarward— Morlgagee haa a 
ht to redeem a previous mortgage binding on 
•wad)4'1953 Bom 405 (A 1 R V 40 C 126 P 6, 
: I L R (1954) Bom 10 (DB), Nagu Tuka- 
r}» Ghatulo v. Gopal Qanesh Gadg\U (Prior 
>rtgflgee obtaining decree without 
z paUne mortgagee party— Executiori-Moit- 
ze property pat to sale — Bights of puisne 
jrtgagee are not affected so long as they are 
t batied— Hifl right to redeem prior mortga- 
3 sabslsts— His claim cannot be resisted on 
B ground that tbe claim of redemption wiH 
id to conaeqoenllal relief of possession in his 
rour lUSoO Assam 69 {AIR V 37 0 31 P 35) • 
j B (1949) 1 Assam 59 (D B), Qopi KarUa 
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Bhuiya v. Kali Kanta Bhattacharjya. (Suit for 
sale by prior mortgagee— Puisne mortgagee not 

impleaded Prior mortgagee purchasing pro* 

perty in execution— Puisne mortgagee has right 
to redeem mortgage — On redemption equity 
reverts to mortgagor — (Obiter.)) 

4 . 1951 Assam 6S (A I R V 38 C 35 P 10) *. ILR 
(1950) 2 Assam 275 (D B‘, Pitram v. Lalit. 

(Obiter Per Ram Labbaya J., Thadani J., 

dissenting.) 

[See 1963 Bom 405 (ilR V 40C 126 P 6): ILR 
(1954) Bom 10 (D B', Nagu Tukaram Ghalido 
V. Gopal Ganesh Gadgil. llf the puisne it.ort* 
gagee’s right to enforce bis rights is barred the 
position may be diCerent ) ] 

Note 7 

Add in the Foot Note indicated t 

5. 1.52 Pat 321 (A I a V 39 C 56 P 5) 27 Pat 
dZo (DB), Abdid Gafoor y. Sagun Choudhary, 

Note 8 

Add in the Foot Notes indicated 

1. 1952 Mys 12 (AIR V 39 C 8 P 9) : ILR (1951) 
Mys 389 (D B), Chaluvegowda v. Chennegowda. 
(Mortgagee allowing mortgage to be redeemed 
by a person net entitled to redeem — Purchaser 
of equity of redemption can obtain a decree for 
redemption against mortgagee and such person.) 
[h’ce 1950 Trav-Co 16 (A I R V 37 C 10 P 1) 
(D B), Karihianiy Amma v. Parvathi Amnia. 
(Suit for redemption by purchaser of equity of 
redemption in tarwad property — Person who is 
stranger to tarwad and who is in the position 
of a sub- mortgagee cannot question validity of 
purchase )] 

3. 1954 Trav.Co 251 (AIR V41 C 94 P 4) 
(DB), Govinda Pillai Basirara Filial v. Ahmed 
Moosa. (Mortgagee can resist the claim for re* 
demption of any item only if he»the mortgagee, 
has acquired the equity of redemption of that 
it6ra.)4‘(’5(') 1950 Irav-Co L R 150 (162, 153) 
(DB), K. Otiseph v. Anothony. (He is entitled to 
bring a suit for redemption of the mortgage 
even without obtaining formal delivery of pos* 
session under bis sale certificate through the 
execution Court. When the property is out* 
standing in the possession of a mortgagee an 
auction-purchaser who takes no symbolical dell* 
very would not after the lapse of 12 years 
automatically lose his right to redeem.) 

Add alter Pt. 3 I 

[Pt. 3a] But a purchaser of equity of 
redemption in part of the mortgaged pro- 
perty and against whom a suit on the 
mortgage is dismissed as time barred is 
not entitled to redeem the other portion 
of the mortgaged property. 1952 IDA 
17215 (Nag)^ Kanckhedi Lai v. Laxmu 
bai. 

Note 10 

Add in the Foot Note indicated : 

5. See also 1951 Pat 25a (AIR V 38 C 52 P 10) : 
30 Pat 613 (D B), Madanlal v. Gkasiram. 
(Attaching creditor purchasing mortgaged pro- 
perty in execution of his decree during pen- 
dency of mcrtgQge suit — Sale in execatton of 
mortgage decree — tiis right to redeem is extin- 
guished.) 


Note 12 

Add in the Foot Note indicated : 
la. 1951 Assam 101 (AIR V 38 0 62 P 16) : ILR 
(1949) 1 Assam 198 (OB), Surjya Kumar Dhar 
V. Qirish Chandra. (Lessee not impleaded as 
party in suit for sale on mortgage — Bis right to 
redeem remains unafiected.) 

Add after Pt. 9 : 

[Pt. 9a] In the following case a distino* 
tion was made between the permanent 
tenants on land before the mortgage and 
those after the mortgage. It was held that 
in the former case what is mortgaged by 
the landlord is reversionary right vesting 
in him and the permanent tenant has no 
interest in it as would entitle him to re- 
deem. His interest is paramount in the 
sense that it is not affected by redemption 
or foreclosure or sale and he is not a neces- 
sary party to a suit under 0. 34, R. 1, 
Civil P. C. But in the case of a permanent 
tenant after the mortgage, it was held that 
since his rights came into existence dur- 
ing the subsistence of the mortgage, he 
is entitled to redeem. 1953 Bom 315 
(AIB V 40 0 99 P 2, 8) : I L B (1953) 
Bom 127^ Sakharam v. Pandurang 
Baghunath, ((’96) I L B 19 Mad 151, 
Paya Matalhir Appu v. Kovamel Amina; 
(’07) I L R 29 All 679, Raghunandan 
Prasad v. Ambika Singh and 1933 Bom 
97 (A I R V 20), Venkatesh v. Bhujaballi,. 
Distinguished.) 

Note 13 

Add in the Foot Note indicated : 

3. 1951 All 665 (AIR V 88 C 179 P 17, 18), 
RanikaXi v. Murlidhar. (Bhej Barari tenure.)- 

Note 16 

Add in the Foot Notes indicated : 

2. 1V62 Popsu 74 (A I-R V 39 P 2) : I L R (1952) 
Patiala 101, Bhag Singh v. Mt. Santi. 

3. 1960 Orissa 160 (A I R V 39 0 26 P 18) (DB), 
Mitrti Thapa v. Mt. Guruhari Qoudani. ( (Obi- 
ter)— Per Ray C. J. — It is always desirable that- 
when a reversioner wants to make out a case 
of an interest in the equity of redemption so 
as to be entitled to redeem, he must plead 
prove that it was necessary for the preservation 
and protection of the property.) 

4. 1950 Orissa 150 (A I R V 37 C 26 P 10, 16) 
(DB), Mitru Thapa v. Mt. Gurvbari Goudant. 
((Obiter.) — Per Ray C. J. — The words ‘‘W 
interest in the property mortgaged” or the 
right to redeem the same” would convey the 
widest possible connotation so as to include the 
particular kind of “interest” that a reversioner 
under Hindu law has in the last male owner s 

property during the subsistence of limited 
owner's tenure.) 

Note 24 

Add in the Foot Note indicated : - . 

1 . 1964 Madh B 67 (AIR V 41 0 41 P 7,8) * 
ILR (1953) Madh B 147, Oasiram v. HvraiM. 
(Mortgaged property held by A and B as tenants- 
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in eotomon — Sale of ^'s share of equity of 
redemption to mortgagee — B cannot redeem A's 
share — Mortgagee by purchase becomes full 
owner of the share.) 

Note 25 

Add after Pt. 5 as a ssparate para ; 

[Pt. 6] It has been held that when an 
attaching creditor in execution of his 
decree, purchases the property which is 
subject to a mortgage, his right to redeem 
the mortgage under the old S. 91 (f) is 
■extinguished. After the purchase, he can 
only seek to redeem the mortgage as being 
the owner of the equity of redemption. 
But, if his purchase is during the pendency 
of the mortgage suit, his interest is extin- 
guished by the sale in execution of the 
mortgage decree. 1951 Pat 254 (A IP 
V 38 G 52 P 10) : 30 Pat 613 (DB), 
Madan Lai v. Ghashiram. 

Note 32 

Add in the Foot Note indicated ; 

1. 1955 NUC (Trav.Co) 1075 (AIR V 42), Rudra 
Worrier v. Neelacanta Kurup. (A wayfarer 
cannot offer the mortgage money and seek re- 
demption from a mortgagee; (’53) 1953 Ker L T 
(8N) 18 (3), Thoma v. Prdbakaran Nair, 
Bel. on.) * 1953 Nag 4 (A I R Y 39 C 2 P 10) : 
ILR (1952) Nag 238. Eisan Jonu v Mt. 
Prayagbaiif 1952 Trav-Co 105 (A 1 R V 39 C 4? 
P21, 22) (DB), Anantha Raman -v. Aruna- 
chalam Panniker^ (Person claiming title through 
trespasser redeeming mortgage — Mortgage is 
not extinguished — Real owner can sue him for 
possession or for redemption.) 

SECTION 92 
Note 1 

Add in the Foot Notes indicated : 

5. 1950 Mad 186 (A I R V 37 C 79 P 7) (DB), 
Appa^a Naidu v. Rhimalingani, 

[See also 1955 N U C (Trav-Co) 542 (AIR V 42), 
Kunji Kutty PiUai v. Neelakanta Worrier. 
(For the application of the equitable principle 
of subrogation it is necessary not merelv to 
prove that the money advanced by the person 
who claimed the right of subrogation was in 
fact U'ili^ed for the discharge of tbe encum- 
brance, but also that there was an intention to 
keep tbe charge alive for the benefit of tbe 
person : (’39) 29 Trav L J 317, Picbandia 
Pillai Euttalam Filial v. Moideen Pillai Nagoor 
Meeran Pillai and (’39) 29 Trav L 3 1267, 
Harihara Iyer v, Thann, Foil.)] 

9. 1950 Mad 188 (AIR V 37 C 79 P 5) (DB), 
Avvala Naidu v. Bhimalingam * 1950 Pat 13 
(AIR V 87 C 4 P 6) : 20 Pat 631 (DB), Jagdeo 
Singh v. Rambilash Singh, 

Note 2 

Add i.i the Foot Note indicated : 

1. 1965 N U 0 (Pat) 243 (AIRY 42), Mt. 
Sundaroati Kuer v. Muhammad Alam. (1940 
Pat 885 (AIRY 27) (FB), Tikasao v. HarUal 

FoU.) 


Note 5 

Add in the Foot Note indicated : 

1. 1953 All 296 (A I R V 40 C 130 P 17) : I L R 
(1951) 1 All 516 (DB), RadhakrisJma v. Par- 
shotiam Das. 

Add after Pt. 6 : 

[Pt. 6a] And the Saurashtra High Court. 
1953 Sau 43 (AIR V 40 G 20 P 11, 12), 
Harbham Malde v. Parhai Veja. 

Note 7 

Add in the Foot Note indicated : 

1. 1950 Mad 186 (AIR Y 37 C 79 P 7) (DB), 
Appala Naidu v. Bhimalingam. (The right to 
subrogation will arise only on discharge of prior 
mortgage and not earlier.) 

Note 8 

Add in the Foot Note indicated : 

1. 1953 All 296 (A I R Y 40 0 130 P 19) : I L R 
(1951) 1 All 615 (DB), Radhdkrishna v. Par- 
sholiam Das. (Prior mortgagee purchasing mort- 
gaged property — Sale consideration consisting 
of amount of his own mortgage and also that of 
subsequent mortgage — Amount of subsequent 
mortgage kept with vendee —Yendee mortgagee 
not subrogated to right of subsequent mort- 
gagee.) 

Note 11 

Add in the Foot Note indicated : 

1. 1955 NUC (Mad) 3203 (AIR V 42), Krish7ian 
Nair v. Dakshayani Amma. (Mortgagee from 
separated member of tarwad redeeming previ- 
ous mortgage binding on tarwad is subrogat- 
ed to tbe rights of tbe previous mortgage.) * 
1953 Trav-Co 636 (A I R V 40 C 203 P 2) (DB), 
Koohu Cherukkan Madhavan v. Kozhupannu 
Chakki. (If there is nothing to show that the 
second mortgagee either expressly or impliedly 
indicated any intention to extinguish the prior 
charge be should be deemed to have adopted the 
course which is to his interest, namely, to keep 
the prior charge alive. He is thus subrogated to 
tbe position of tbe first mortgagee : 10 Cal 1035 
(PC). Bel. on.) 

[See also 19-50 Pat 13 (A I R V 37 C 4 C 8) : 28 
Pat 531 (DB), Jagdeo Singh v. Rambilash 
S.ngh. (Anomalous mortgagee paying mort- 
gage decree in favour of prior mortgagee — 
Payment made in order to preserve mortgaged 
property from sale— Payment made is not one 

by volunteer Such mortgagee is entitled to 

subrogation under S 92.)] 

Note 13 

Add in the Foot Note indicated : 

1. 1954 Mad 604 (A I^R Y 41 C 220 P 49) : 1 L R 
(1954) Mad 80 (D B(, Subbiah Gotmdan v. 
Bamasioami Goiindan 19^6.52 1 D 40316 
(Nag), Lalji v. Vallaahdas. 

Note 15 

Add in the Foot N tea indicated : 

3. 1965 NUC (Punj) 1355 (A I B V 42), Gur. 
oharan Singh v. Subedar Sawan Singh. (A 
co-mortgagor can redeem the whole of the mort- 
gage by paying tbe whole of tbe mortgage 
amount and be subrogated in place of the mort- 
gagee and he cannot under S. 60 of tbe Act re- 
deem hifl own share )i'1955 NUC (Trav-Co) 637 
(A I B V 42) (DB), Mathevan Nadar v. Kachan 
Nadar * 1963 SC 47 (A 1 R V 39 C 11 P 38, 
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49, 49) : 1952 S 0 R 179 (SC), Kedarlal v. 
Hariial. (Where the right to contribution arises 
eat of a mortgage, S. 92 excludes S. 43 of the 
Contract Act — There l eiog no contract to the 
contrary remedy of party Lj under S. 92 read 
with 8. 92.) 

5. 1050 Pat 174 (A I U V 37 C 36 P C, 13. 19) : 
28 Pat 955 (DB), r.ameshiL'ar PJ. l/issir v. 
Jlam-naih Kkcmka. -P 1949 Pat 622 (AIR V 36 
G ICO P 2, 4, f , Ct : 28 Pat 325 (DB), Gopinath 
V. Rajhubaiiah Kumar Singh, 

Note 16 

Add in the Foot Note indicated : 

1. 1952 Pepsu 74 (A I H V 39 P 2):I L R (1962) 
Patiala 101, Bhag Singh v. Mt. Santi. (Even 
if the reversioners redeem the mortgage during 
lifetimo of widow they would be in the position 
of volunteers.) "J* 1062 Trav-Co 105 (A I K V 30 
C 47 P 19, 21, ^2] (BH). Ananlha Raman V, 
Arundchalam Panniker, (Where a person who 
has ateoluteJy no title to the property mort- 
gaged sells it, the purchaser’s position is no 
mere than that of an intruder between the 
mortgagee and the true owner of the equity of 
redemption ) ■P 1050 Orissa 150 (AIR V 37 C 25 
P S, iO, 22, 27) (DB), Mitru Thapa w Mt. 
Gurulari Goudani, 

Note 17 

Add in the Foot Ncte indicated : 

1. 1952 Tiav.Co 105 (A I R V 39 C 47 P 19, 21, 
22) (DB), Auantha Raman v. Arnnachalain 
Panniher, (Where a person who has no title to 
the property mortgaged sells it, the purchaser’s 
position is no more than that of an intruder 
between the mortgagee and the true owner of 
the equity of redemption.) 

Note 19 

Add in the Foct Notes indicated ; 

2. 1955 N U C (Orissa) 1850 (A I R V 42), 
Krishnachavdra v. Rahindra Narayan Das. 

8. 1955 N U 0 (Pat) 242 (A I R V 42), Mt. 
Sundarbati Kiiar v. Muhavimad Alam. (S. 92 
has merely crystallised the law on tlte subject 
with this difierence only that now subrogation 
will not be grauted unless the mortgagor has by 
registered instrument agreed that the persen 
who has advanced money to him with which 
the mortgage bfts be Ml redeemed shall bo sub- 
ordinated to the rights of the morlgagee whose 
mortgage has been redoomed: 1940 Pat 385 
(AIR V 27) (FB), Tikasao v. Barilal.) 

Note 20 

Add at the end of the Note : 

[Pt. 9] The expression will include per- 
sons deriving title from the original mort- 
gagor. 1951 Mad 917 (AIR V 38 G 327 
P 11) (DB)^ Shambhatta v. Narayana 
Bhatta. 

Add after Pt. 9 : 

[Pt. 10] It has been held that mortgagor 
in Para. 3 does not necessarily mean all 
the mortgagors ‘where there are more than 
one and that one of them can by a cove, 
nant, give the right of subrogation. 1951 
Mad 917 (AIR V 38 C 327 P 17) (DB), 
Shambhatta v. Narayana Bhatta. 


Note 22 

Add in the Foot Note indicated : 

4. 1953 All 996 (A I R V 40 0 ) 30 P 19) : I L R 
(19cl) 1 All 515 (DB), Radlia Krishna v. Par. 
shottarn Das •h 1951 All 598 (AIR V 38 0 159 
P 8) (DB), Raj Bahadur Lai v. Sitla Prasad 
1950 All 683 (A I R V 37 U 267 P 41, 43) : ILR 
(1951) 2 All 384 (FB), SUa Ram v. Sharada 
Narain Singh •£• 1950 M.^d 186 (AIR V 37 C 79 
P 7) (DB), Appdla Naidu v. Bhimalingam. 
(Where a puisne mortgagee pnicbases the morU 
gaged property and the consideration for such 
sale is the amount due on bis own mortgage and 
also the amount due on a prior mortgage which 
be undertakes to discharge, the case falls within 
the third para, of S. 99.) 

Note 23 

Add in the Foot Note indicated : 

1. 1955 N U C (Andhra) 4462 (AIR V 42), Kaxvi 
Kondayya v. Atchayavinui. 

10. 1933 Trav.Oo 69 (AIR V 40 0 24 P 9 , 3) : 
ILR (1962) Trav-Co 911, Ncelahania PiUai v^ 
Sankara PiUai. (Plaintiff is entitled to the 
benefit) of 8. 92 in respect of the amount paid 
by him in partial discharge of the prior mort- 
gage provided the whole mortgage has been 
extinguished.) 

Note 24 

Add in the Foot Note indicated : 

3d. 1953 SCI (AIR V 40 C 1 P 9, U, 17):1963 
SCR 243:1 L R (1952) Pun) 495 (SC), Ganeshi 
Lai V. Joti Porshad. (1940 Bast Punjab 254 
(AIR V 36 C 50), Ganeshi Lai v. Joti Pershad, 
Affirmed.) 

Note 31 

Add after Pt. 1 as a separate para : 

[Pt. 2] A plei of subrogation depending 
upon investigation of facts cannot be raised 
for the first time in second appeal. 1954 
Andhra 15 (16, 17) (Pr 6)(AI R V 41 
C 10), Rathiah v. Sanihamma. 

SECTION 93 

Note 3 

Add at the end of second para but before Pt. 1: 

[Pt. la] The effect of Ss. 79 and 93 is 
that where a mortgage to secure future 
advances expresses the maximum to be 
secured, but after certain advances with 
in maximum have been made, a second 
mortgage is executed, the second mort- 
gagee, if he had notice of the prior mort- 
gage will have to yield to the prior 
mortgagee in respect of further advances 
made by the latter up to the maximum 
stated, although such advances may be 
made with knowledge of a subsequent 
mortgage; but if no maximum was ex- 
pressed or if the subsequent mortgagee 
had no notice of the prior mortgage, the 
prior mortgagee making further advances 
after the second mortgage will have no 
priority in respect of such advances. Sec- 
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tion 93 is thns complimentary to S. 79. 
1966 Cal 194 (204) (Pr 39) ((S) AIR 

V 42 G 51) (DB), Diirga Prasad v. 
Mario Galstaun. 

[Pt. lb] These sections deal with a case 
where there are two different mortgagees 
and have no relevancy in a case where 
there is only one mortgagee and do not 
apply to the question relating to the 
character or constitution of the said mort- 
gago. 19-55 Cal 194 (Pt 18) ((S) AIR 

V 42 G 51) (DB), Durga Prasad v. 
Mario Galstaun. 


SECTION 95 
Note 1 

Add in the Foot Note indicated : 

12. 1965 MUG (Trav-Co) 537 (AIR V 42) (DB), 
i£cdh$van Nadar v. Kochan Nadar. 


SECTION 96 
Note 2 

Pace 1530— Place ligure 1 after the words “by 

deposit of life deeds” with Which the first 

sentence in Nolc 2 ends and add the lollow- 
ina as Fpot Note : 

1. 1953 Cal V08 (A I R V 40 0 71 P 7), Nxtxja- 
nandaOhose v. Bajvv-r Chaya Bant Cinema 
Ltd. (By the combined operation of B. bo ana 
9 . 68 (b) an equitable mortgage is a mortgage 
where the mortgagor binds himself personally to 
pay the morlgage-mouej.) 

SECTION 98 
Note 3 

Page 1533— Place figure la after the words 
“should not be applied” in the seventh line 
of Note 3 and add the following as Foot 

la!^1950 Pat 13 (A. I B V 31 C 4 P e, 1) : 23 Pat 
631 tDB). Jagdeo Singh v. Jlambilash Singh. 
(Where a mortgagee is compelled to pay a pre- 
iious inortgage.debt in order to obtam posses- 
sion of the mortgaged property, he is entitled to 
the riebt of legal subrogntion under S. 92 (1) 
where such a right is not curtailed by the terms 

195*^ Midh B 9 (AIR V 40 C 0 P 15) : 
ILK (19^8) Madb B 104, ^marji Nagaji v. 
Joravarsingh. (Deed tranalerring i^saession 
of land to creditor for a certain period towards 
disoharge of debt— Debtor also contracting for 
personal liability— Deed held anomalous mort- 
gage -Mortgagor’s right to redeem held was 
implied in condition that mortgagee s right to 
land was to cease after the expiry of stipulated 

period.)] ^ 

Note 5 

Add in the Foot Note indicated : 

8 . 1963 Mad 13 (AIR ^ ° ^ ^ 

Mad 993 (DB), Bamakkammal v. O. O. Suo- 

barathnam Iv*r. 

Note 7 

Add in the Foot N.^tes indicated • ^ ^ 

1 1965 N U C (Mad) 696 (AIB V 42), Katavath 

PatMnhmyxU 


la. 1955 N U C (Mad) 695 (AIR V 42), Katavath 
Mummu KiiUi v. Pa: Ain/iamyil. I" (1954) 1 
Mad L J 439 (442), KatavMh ^^atnmu Kutti v. 
Palhinharaijil CheriaCJuuhu Knmp, 

2 1965 N U C (Ma-l) 695 (AIR V 12), Katavath 
Maxnmu Knttt v. P(dhinharayil.'i.\ transaction 
which otherwise fulfiJi the rciiuirementa of a 
kanom as defined in S. 3 (1) of the 6IaJabai* 
Tenancy Act does not cease to bo a kanom 
Birap'y because the renewal foe calculated ac- 
cording to the provisions of the Act comes to 
nothiug.) 4* 1951 Aiad 187 (AIR V 88 C 18 1’ 9); 
I L R (1952) Mad 32 (FB), Parvathi P. v. N. 
Mahicam Antma. (Though a jenvii could have 
instituted a suit for recovery of tbe rent from 
the kattomdar as and when it fell due during 
the subsistence of the 7ranom, atUl the rout iu 
arrear becomes a matter of account to be taken 
between the jennii and the kanomdar in a suit 
for redemption of the 7:cnovi. The fact that the 
kanomdar had porappad or michaivaram every 
year does not exempt him from liability to pay 
it at the time of redemption if he failed to pay 
it at the stipulated time.) •h (1954) 1 Wad L J 
439 (411, 442), Katavath Mammu KiUti v. 
PaihinharayilCheriaChaUiu Kump. (Nature 
ot kanom transaction, rigUts and liabilities of 
parties, indicated.) 

Note 8 

Add in the Foot Note indicated : 

1. 1955 N U G (Trav-Co) 543 (AIRY 42) Siva- 
grirapandran Nadar v. Chudalayandi Nadar. 
(The deliberate avoidance of the term ‘kanom’ 
in I he document and the conscious use of tho 
expression 'Oora Otti’ denoting a p^rtioular Upe 
of mortgage, would go to show that at least the 
executant of the document wanted to reserve 
with him the right of redemption.) 


SECTION 100 


Note 1 

Add in the Foot Note indicated J 

1. 19.n Cal 308 (A 1 R V 38 0 102 P 11) (DB), 
Chandurnm v. The Municipal Commissioners 
of Kterseoxty. 

Page 1S33 Place the figure 2a after the wo.ds 

‘or by operation of law’ in the sentence im- 
mediately following the quotation marked 
as Pi. 2 and add the following foot note as : 

2a. 1940 62 I D 40342 (Nag), Rikhiram v. Ram- 
2 >ra$adm 

Note 4 


Add in the Foot Nr.te indicated : 

1. 1953 Bom 101 (AIR V 40 0 33 P 1),Faiechand 
Tarachand v. Parashram Maghammal. (The 
rule of English Law as stated in Holroyd v. 
Marshall, (1801 62) 10 H L C 191 : 11 B R 999 
and Oollyer v, Isaacs- (1881) 19 Ch D 342 : 51 
L J Ch 14 applies to India. Bence a charge on 
fnture property operates upon such property as 
soon as it comes into existence.) * 1961 Assam 
58 (A I R V 38 C ‘29 P 0): I L R 1961 8 Assam 
1 (DB), AUcashali Khalifa ?. Nath Bank Ltd. 

Note S 


dd in the Foot Notes indicated : 

1951 Pat 264 (A I R V 38 C 52 P 6) : 30 Pat 
;i3 (DB), Afadon hal v. Qhasiram. (Com- 
iromiee in terms of which decree ia passed 
mbodying agreement that certain property shall 
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remain under atUchmeot till satisfaction of 
decree and be liable to be sold — Held no charge 
■was created as it did not show intention to 
make the property security.) •P 1953 Cal 323 
(AIR V 37 C 12 P 6) : I L R (1951) 1 Cal 507 
(DB), Naresh Ch'indra Bay v. Dhirendra Na'.h 
Dey. (hecitals in jaminnama making it clear 
that defendant’s vatni interest was made secu- 
rity for payment of money due to plaintiff in 
respect of darnatni rent— .Document creates a 
charge within S. 100 ) -P 1950 Pat 478 (AIR 
V 37 C 120 P ''') (DB), Gangamoni Devi v, 
Kuniud Chandra. (Even if document fails as a 
lease it could be treated as creating a charge on 
lease-hold i property where in clear terms it 
creates a charge.) 

4. 1949 All 539 (A I R V 3G C 196 'P 3) : I L R 
(1949) All 790 (DB), II. C. Mukerji v. Badha 
Mohan. 

23. 19-34 Aimer 77 (77. 78) (Pr 2, 3) (A I R V 41 
C 75). Mukan Kamcar v. Umrao Mai. (Where 
Cl. (5) of the agreement arrived at between the 
parties provided . . the properties movable or 
immovable, partitioned or unpartitioned, self- 
acquired or joint, left by tbe late Rai Bahadur 
which shall be the absolute property ‘of party 
No. 2 to be utilized by him in the manner he 
may think fit, subject to his discharging the 
obligations mentioned above « . and Cl. (-3) 
contained the obligation to pay a certain main* 
tenance allowance : 

Held that all the properties allotted to p.arty 
No. 2 under the agreement became subject to 
the charge for payment of the raaintenance.) •P 
1962 Trav-Co 62 (A I R V 39 C 23 P 4. B) 
(DB), Velayvudha Kurup Narayana Kurup v. 
Govinda Pillai. (Partition deed — Direction to 
sell part of property and utilize cash towards 
paymeot of debts —Charge on items of property 
directed to be sold was not intended to be creat- 
ed.) -P 1949 All 539 (AIR V 36 C 196 P 3, 4, 6) : 
I L R (1949) All 790 H. C. Mukerji v. Badha 
Mohan. (Suit for arrears of rent compromised — 
Arrears made payable in instnlments^Defen- 
dant agreeing not to remove or dispose of stock- 
in trade remaining in the premises before entire 
decretal amount was paid — Any attempt on part 
cf defendant only entitling plaintiff to tike out 
execution for entire decretal amount Com- 

promise also providing that defendant was not 
to quit premises before payment of decretal 
amount and that if he did so without providing 
adequate security, execution for entire amount 
could be taken — Absence of clear erpeession of 
intention to create charge on stock-in-trade — 
Held that no charge was created ) 

Note 9 

Add in the Foot Notes indicated : 

1. 1953 Tra Co. 344 (A I R V 40 C 128 P 5, 7) : 
I L R (1953) Tra-Co 293 (DB), Richard Facey 
Hunter Croxotker v, Pakkiana'.han Jnanabha. 
ranom. ( (’ll) 11 Ind Cas 629 (.vJad), Balasubra. 
mania Nadar v. Sivaguru Asari; 1918 Mad 674 
(AIR V 5) Imbichi v. Achampat Avukoya 
Eaji and 23 Trav. L J 466 (FB), Krishna 
Vadhyarv.Karthiyayani.Foll.; {’87)ILR 14 Cal 
637. Madho Misser v. Sidh Binaik Upadbya and 
1932 Cal 451 (AIR V 19). Mohini Debt v. Puma 
Bashi, Not foil.) « 1952 Madh B 16 (A 1 R V 39 
C 10 P 3) (DB), Shriniwas Das Batoari v. 
J amanadas. 


2. 1952 Madh B 18'.(A I R V 39 C 10 P 3) (DB), 
Shriniwas Das Bawari v. J amanadas. 

4. 1953 Trav-Oo 344 (AIR V 40 C 328 P 7) : 
I L R (1953) Tra-Co 298 (DB), Bichard Facey 
Hunter Crowlher v. Pakkianatham Jnanabha- 
ranom. { (’ll) 11 Ind Cas 629 (Mad), Balasubra. 
mania Nadar v. Sbivaguru Asari; 1918 Mad 674 
(AIRY 5), Imbichi v. Achampat Avukoya Haji 
and 23 Trav L J .63 (FB), Krishna Yadbayar 
V. Karthiyayani, Foil.; (»87)ILR 14 Cal 637, 
Madho Misser v, Sidh Binaik Upadbya and 1932 
Cal 431 (AIRY 19), Mohini Debi v. Fnrna 
Sashi. Not. f^ll.) •P 1952 Madh B 16 (AIR Y 39 
C lO P 3) (DB), Shriniwas Das Bawari v. 
Jamanadas. (Direction in decree that amount 
shall be realisable from a certain property if 
mortgaged property was t found in efficient 
creates a valid contingent charge.) 

Note 10 

Add in tbe Foot Note indicated : 

19. 1935 Mad 331 (339) (Pr 19) ( (S) A I R Y 42 
C 90) (DB), Banganathan v. Govt, of Madras. 
(Where the debenture holders appoint a receiver 
and such receiver takes possession of the assets 
of ths mortgagor company comprised in the 
fioating charge, it becomes crystallised and 
fixed on those assets and there Is no question of 
any floating charge to which the provisions of 
S. 230 (3) can apply after that date. (1941) 
1941 Cb 129: 110 L J Gb 51, Tetley <& Son Ltd^ 
V. Griffin Hotel Co. Ltd., Rel. on ) 

Note 12 

Add alter Pt. 2 : 

[Pt. 2a] So also a charge under S. 74, 
Orissa Tenancy Act, is not a charge with- 
in the meaning of this section. 1951 Orissa 
41 (A I E V 38 C 16 P 9): ILE (1950) 
Cut 195 (DB), Girdh iri v. Abdul khan. 


Note 13 


Add in tbe Foot Notes indicated : 

5. 1950 Nag 117 (A I R V 37 C 41 P 29) : I L R 
(1949) Nag 802, Bapurao v. Narayan -if (*iS) 
I L R (1948) 1 Cal 492 (498). Bkupati Bhusan 
V. Birendra Mohan. (Charge only gives a right 
to payment out of a particular fund or property 
without transferring that fund or property.) 

ISce also 1J60 Lah 64 (A I R Y 37 C 15 P 12) : 
Pak L R (1949) Lah 595, Allah Ditta v. 
Jhanda, (Tbe creation of mere charge in the 
legal sense being not a transaction which in. 
volves the transfer of an interest in land Is not 
avoided by S. 19, Punjab Colonisation of 
Government Lands Act, 1912.)] 

8. 1950 Nag 117 (A I R Y 37 0 41 P 29) : I L R 
( 1 949) Nag 802, Bapurao v. N aray an 'if i’^S) 
ILR(1948) ICal 492 (m), Bhupati Bhusan 
V. Birendra Mohan. (A mortgage creates a 
right in rem and is good against a subsequent 
transferee. In a charge no right in rem is creat- 
ed but the right is sometbiug more than a per- 
sonal obligation, and is a jus ai rem which is 
good only against a subsequent transferee with 
notice or a volunteer with or without notice.) 


9. (’48) ILK (19l8) « Cal 492 (498), Bhupati 
Bhusan v. Birendra Mohan. (An agreement to 
pay annuity to a person and to continue to pay 
to bis descendants from generation to genera- 
tion making it a charge over property creates a 
charge and not a mortgage, as. the intention o£ 
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the parties is to create a liability In perpetuity 
not capable of being redeemed absolutely at any 
time.) 

Note 14 

Add in she Foot iNoie indicated : 

2. 1946 6*^- I D 40365 (Kuteh), Thacker Hirji 
Dharamshi v. Hubal Dosal Habhani. (Transac- 
tion intended to be mortgage of movable — Con- 
tention that it did not amount to mortgage on 
the ground that there was no delivery — Held 
even so, there was a O'jarge and transferee with 
notice was bound.) 

Note 16 

Add in the Foot Note indicated : 

5. 1952 Pat 73 (AIR V 39 C 30 P 14, 15) : 30 
Pat 1161 (DB), Sheobachan Pandey v. Madho^ 
saran. (Ekrarnama creating further charge on 
mortgaged property requires registration — If 
unregstered, neitner the document nor oral 
evidence of its contents is admissible in evi- 
dence.) 

[But see 1950 Nag 117 (AIR V 37 C 41 P 32. 38, 
39) ; I L R (1919) Nag fe02, Bapuraa v. 
Narayan.^ 

Add alter Pt. 6 : 

[Pt. 6a] It has also been held that in 
such cases the fact that the compromise 
creating the charge bad not been attested 
would not render the charge or the decree 
invalid. 1952 Mad 163 (A I B V 39 G 73 
P 2), Batcha Sahib v. Periyanayagam- 

maL 

Note 17 


Add in the Foot Notes indicated : 

2. 1952 All 315 (A I R V 39 C 90 (30) P 16), Bar 
Ckaran Lai v. Agra Municipal Board, Agra. 
(Ooarge under S. 177, U. P. .siunicipahties Act 
— Charge is indivisible and cannot be split up 
by apportioning the liability for taxes among 

various persons.) , 

10. 1952 Trav-Co 639 (AIR V 39 P 4) (DB), 
Avera Kurian v. Vengu Ammal. 


Add after Pt 11 : , , • 

LPb. 12] The charge already created in 

favour of the creditor would continue to 
subsist so long as the same has not been 
extinguished or abandoned by express 
words to that effect. 1951 Tra-Go 17 
(A IB V 38 G 7 Pi’) (DB). Azheekhal 
Shree Varaha Devasiuami v. Ummer Sait 
Abdulla Sait. (Lease back in favour of 
mortgagor - Pattom charged on property 

Surrender of lease by release deed under- 

taking to pay arrears of pattom — No 
express words showing intention to ex- 
tinguish earlier charge — Charge is not 
extinguished ) 

Note 22 

Add in tre Foot Not: s indicated : 

3. 1951Cal39r(AIB V 3H C 102 P 11) (DB). 
Ohanduram v. MunicipalCommrs. of Kurseong 

(A I R V 37 C « P 9): I L B 
(1940) Nag 803, Bapurao v. Narayana, 

T, P. Act (3upp.) D.F. 8 


Note 24 

Add in the Foot Notes indicated : 

1. 1953 Pat 58 (AIR V'40 C 18 P 6) : 31 Pat 722 
(DB), Bajkishore Lai v. Sultan Jehan* 

3. 1953 Pat 58 (AIR V 40 G IS P 5) : 31 Pat 722 
(DB), JRajkishore Lai v. Sultan Jehan. 

Note 25 

Add in the Foot Notes indicated: 

1. 1946-52 I D 40369 (Nagl, Rikki Ram v. Ram 
Prasad. (Passing of preliminary decree and 
then dual decree is not usual — Decree passed 
is tantamount to decree under 0. 34, R. 5 (3).) 
3. 1951 Mad 32 (A I R V 40 C 14 P 22), Amme- 
numma v. Chelampiriyarath. (Decree for sale 
to enforce charge passed in prior suit — Second 
suit to enforce charge by sale is not barred.) 

Note 28 

Add in the Foot Notes indicated : 

1. 1950 Nag 117 (A I B V 37 O 41 P 61) ; I L R 
(1949) Nag 802, Bapurao v. Narayan. 

2. 1950 Nag 117 (A I R V 37 C 41 P 51) ; I L R 
(1949) Nag 802, Bapurao v. Narayan, 

10 1950 Nag 117 (A I R V 37 0 41 P 51) : I L R 
(1949) Nag 802, Bapurao v. Narayar, (Adjust- 
ment of decree by making decretal amount 
charge on immovable property — Adjustment 

certified by Court Charge held one under 

S. 100 and did not bind purchaser without 
notice of it— liven if charge be regarded not one 
created by decree, same results would follow — 
Agreement made charge as one by act of parties 
and subsequent incorpbration In order of Court 
made no diderence.) 

11. 1961 All 141 (A I R V 38 C 16 P 17, 18, 39, 
40 43, 49) : ILR (1963) 1 All 21:4 (PB). Mahesh 
Prasad v. Mundar ML (Word ‘charge* used in 
se-ond para must have reference to the charge 
mentioned in Erst para, namely, charge created 
by act of parties or by operation of law.) 

12. (’49) ILR (1949) 1 Cal 392 (337) (DB), 
Cnandra Nath Dawn v. Sm. Him Nalim 
Dassi. 

14. 1951 All 141 (A I R V 38 C 16 P 50) : ILR 
(1953) 1 All 284 (FB), Mahesh Prasad v. Mt. 
Mundar. 

ISee also (’49) ILR (1949) 1 Cal 392 (397) (DB), 
Chandra Nath Dawn v. Sm. Him Nalini 
Dassi. (Decree creating charge satieded — 
Charge sought to be enforced not by way of 
execution of decree but by way of operation of 
law of subrogation — Law of estoppel cannot 
operate and transferee without notice is pro- 
tected.)] 

15. 1953 Vad 7l (A I R V 40 C 23 P 8) (DB), 
Arunachalam Iyer v. Lingiah, K N. 

16a. (’5')li 51 Nag L Jour (Notes) lf6, S. P. 
Tnoariv. Jamunabai. (i’urchascr at auction 
sale is affected by Us pendens — Charge created 
by maintenance decree binds (be purchaser 
during pendency of the suit for maintenance in 
which a charge on the property was claimed.) 
Place figure la after the words “decree of 
Court * in line 3 and add the following as toot 
not:: : 

la. See l953 Trav.Co 193 (AIR V 40 C 64 Pr 7) : 
ILR (1952) Trav-Co. 241 (DB), Sankararu 
Bhattathiri v. Dakshayani Amma. (Where it is 
expressly stated in the judgment that the 
amount decreed would not be a charge on the 
plaint properties, the direction that the decree 
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amount could be realised from the properties of 
the defendants’ family cannot amount to creat- 
ing a charge ou those properties.) 


Add after Pt. Oa : 

[Pt. (ibj The question whether a charge is 
created by the decree itself or by the com- 
promise stated by the Counsel before the 
Court, is naturally a question of fact which 
has to be decided on the interpretation of 
the statement which is made by the Coun- 


sel. 1953 All 588 I B V dO C 290 
P 6) (DB), Katcshlendra Pratap Sahi v. 
Messrs. Sen ani Sanyal. 

Place figure 18a after the words “when it is 
executable’” in line 2, in last but one para and 
add the fallowing as foot note : 

18a. 1953Cal 676 (AIR V 40C 257 P 16,21) (DB), 
Manindra Nath Bisioas <■. Radhasyavt Biswas, 
(When a charge is created by tho decree and is 
enforceable in osesution under the terms 
thereof, the statutory impeclioient, contained in 

0. 34,Br. 14 and 15 of the Civil Procedure 
Code, does not apply and no suit is necessary 
or imporalive in that behalf under the law.) 


Note 29 

Add in the Foot Note indicated : 

1. 19o2 Pat 81 (A I R V 39 C 33 P 6) : 27 Pat 
421 (DB), Hi'idaynarain v. Haricharan. (Prin- 
ciple doe? not apply to a c;tao where r be person 
who claims salvage lien had. no interest in the 
prop'^rties before he made the payment.) 1953 
Orissa 103 (Pr. C) (.\ I U V 40 47), Atahhdhi 

V, Bhagabhat Naik. 


Add after Pt. I2b : 

(Pt. 12b.l] In a recent case, a siugle 
Judge o£ the Madras High Court, however, 
expressed the view that where a person in 
whose name the patta stood paid the 
Government revenue for an item of pro- 
perty which in fact belonged to another 
and claimed a charge on the property such 
a claim could not be allowed. 1950 Mad 
39 (AIBY 37 G 23 P 2), Saraswati 
Madthi v. Bama Shetty. 




Note 30 

Add after Pt. 7 : 

[Pt. 8] So also where in a suit for 
maintenance hied in forma pauperis, a 
decree creating a charge on property for 
arrears of maintenance was passed, the 
charge so created was held to take preced. 
ence over the rights of the purchaser at 
the sale held in enforcement of the statu, 
tory charge under O. 33, R. 10, for arrears 
of court-fee in that suit. 19^9 Pat 466 
(A IB V 36 C 137 P 8, 11, 12) : 28 Pat 
336 (DB), Mt, Bhagerna Ktcer v. Bain* 
devi Bai, 

SECTION 101 
Note 4 

Add in the Foot Note indicated : 

5. See also 1952 Cal 749 (A I R V 39 P 6) Saila 
Bala Devi v. Qauri Bala Devi. (Where the 
mortgagee purchased the entire mortgaged pro- 
perty and sub.scqucntly it transpired that the 
vendor was entitled to only 8 anna share in the 
property the only remedy ' of the mortgagee is 
to sue the vendor for damages. He has no right 
to bring a suit for enforcing the 8 anna share 
of the mortgage.) 

Note 9, 

Place figure la at tbe end of the 1st para 
and add the following as Foot Note : 
la. 1953 Mys 122 (AIR V 40 0 57 P 2b) : I L R 
(1952) Mys 2'i7 (DB), Nanjundasetiy, 8. v. S, 
Vcnkaiachar. (The mortgagee cannot be consi- 
dered to bo trustee in any sense by becoming 
the purchaser of the property.) •& 1051 Nag 164 
(A I R 38 C 33 P 44) : I L R (1950) Nag 698 
(DB), Bhagirthi Dai v. Manshar. (Section does 
not confer rights against owners of the property.) 

Note 10 

Add in the Foot Note indicated : 

2. 1953 Nag 200 (A I R V 40 C 76 P 35, 46): 
I L R 1.1952) Nag 684 (697) (DB). Balwant Bao 
Laxmanrao v. Dhondba. (Decree by prior mort- 
gagee — Puisne mortgagee not made party — 
Suit by latter — Prior mortgage can be used as 
shield even though a fresh suit to enforce it 
would be barred by tiae.) * 


Volume III 


SECTION 105 
Synopsis 

Add in the synopsis — 

6A. T..ease or mortgage — Distinction— See 
S. 58, N, 4. 

Note 1 

Add after Pt. 3 : 

[Pt. 3a) In Namdeo Lohman Ladhi v. 
Narmadabai, their Lordships of the 
Supreme Court held that the statement in 
Brahtnayya y. Sundaramania, 1948 Mad 
275 (A IB y 35 0 140) : ILB (1948) 
Mad 757 (FB) that Ss. 105 to 116 are 


founded upon principles of reason and 
equity cannot be accepted either as correct 
or precise. It was, however, held that to 
the extent that these sections give statu- 
tory recognition to tbe principles of 
justice, equity and good conscience, they 
are applicable to cases not governed by the 
Act. 1953 S G 228 (AIR V 40 G 55 
P 23) : 1953 SOB 1009 (S C). 

Add after Pt- 7 : 

[Pt. 7a] See Namdeo Lohman Ladhi 
V. Narmadabai, 1953 SC 228 (AIR V 40 
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0 55 P 20) : 1953 BOB 1009 (SC), 
referred to above. 

Add aUer Pt. 7a, as independent para : 

[Pt. 7bl Section 2 (d) clearly excludes 
the application of the provisioos of S. 105 
to the relationship Tvhich has been created 
by a decree. The provisions of the section 
would, however, be invoked as matters of 
justice, equity and good conscience. 1951 
Bom 370 (Pr 16) (A I B V 41 0 107) : 
ILE (1954) Bom 615 (DB), Bamjtlhat 
Virpal V. Gordhandas Maganlal, 

Note 2 

Add in the Foot Notes indicated ; 

1. 1952 IDA 17256A (Nag), Khubbi Dulare v. 
Lac/ioo. \Righb to enjoy must be exclusive.) 

2 . See also 1951 Bom 127 (AIR V 38 C 25 P 6, 
10) ; I Ij R (1951) Bom 692 (DB), Eamchandra 
Annappa Hedge v. Subraya Timmaya. (Lease 
is a transfer of immovable property within 
meaning of S. 53A). 

Note 3 

Add in the Feet Notes indicated : 

1 . 1951 Bom 127 (AIK V 38 0 25 P 6, 10) : ILR 
(1951) Bum 092 (DB), Bamchaiuh a Annappa 
Hedge v. Subraya Timmaya Hedge. (l^Ierely 
because the section defines a leaee as a transfer 
of a right to enjoy immovable property it does 
not follow that a transfer of the benefit to ai be 
out of land, viz., the right to enjoy immovable 
property is not a transfer of interest in immov- 
able property.) 

2. 1954 Pat 219 (AIR 41 C 90 P 11) : S2 Pat 
897 : 1954 Ori L Jour 6C4 (DB), State of Bihar 
V. Ishri Bhagat. (Right to construct platform 
on drain granted by Municipality on payment 
of annual rental — It is merely right to do some- 
thing on drain— It does not create any interest 
in the drain itself — Grantee is not a lessee ) 
J953 8au 73 (AIR V40‘C 31 P 4) (DB), 
Samsicdin Jharer v. wdssisfanf Cnsicdiaa 
1952 Nag 32 > (AIR V H9 P 16) : I L R (1952) 
Nag ‘j 64 (DB), Sanirathmal Dkanrnj v. Sim- 
derbai * 1951 Pat 190 (AIK V 38 C 33 P 9) 
(DB), Jai Narain v. Syed AH Murtaza •?' 195i 
IDA 1725(3 A (Nag', Khubbi Dulare v. Laehoo. 

Page 1605 : In Note 3 line 4, after the wer-Zs 
“It will only be a I'.cence” and before "(See 
Note 13)’’ add figure 2a and add the follov. ing 
as foot note — 

2a. (’5;f) 1952-1 All E B 1199 (12n) : (1952) 
1 T L R 1037, Cobh v. Dane •i' 1951 Pat 199 
(AIR V 38 0 33 P 9) (DB), Jai Narain v. Syed 
AH Murtaza. 

Note 4 

Add in the Foot Note indicated : 

2 . 1955 Nag 170 (173) (Pr 13) (AIR V 42 C 39) : 
ILR (1955) Nag ISl (DB), Trivenibai Jilangilal 
V. Leelabai Vrijpalji. (The relevant portions of 
a document were in these terms: “I have, this 
day given to you that laud described below 
which is owned by me. Now you have bvcome 
occupancy tenant of the same. You may enjoy 
the same in any way you like from geueration 
to generation. My estate and heirs or myself 
shall have absolutely no right thereto. You 
shall become the owner of the said land from 


1-6-1914. I will have absolutely no right thereto 
after the said date. The estate has been given 
to you in lieu of your Rs. 8,700 duo to you, 
subject to the condition that in case your 
amount has not been paid to you on 1-6-1944, 
you may fully enjoy the estate described above 
in any way you like from ceneration to geuera- 
tioii." The document was not signed by both 
the parties nor was it witneshcd by any other 
persons. Possession was neither intended to be, 
nor was as a matter of fact, given on the date 
the document was executed or on any subse. 
quent date: 

Held,^ that the transaction amounted not to 
an agreement to lease within the n.eaning of 
S. 2 (7), Registration Act but simply to an 
agreement for a future lease on the non-happen- 
ing of a certain event, viz , the non-payment of 
the amount advanced. The parties never in- 
tended that this document created in praesenti 
an interest in the fields mentioned therein, 
though the enjoyment of the property may be 
deferred tu a future date.) 

Add alter Pt. 3 : 

[Pt. 3a] A document purporting to be a 
lease but signed by the lessee alone cannot 
create a lease. Such a document must be 
considered as an agreement to lease (*50) 
1950 Bur L R (U G) 71 (13) (DB) 
Alaung Maio v. U Ba 1 hive. 

[Pt. 3b] An instrument is usually con- 
strued as a lease if it contains words of 
present demise. It is construed as an 
executory agreement, not 'vithstanding that 
it contains words of prosenb demise, where 
certain things have to be done by the 
lessor before the lease is granted, such as 
the completion or repair or improvement 
of the premises, or by the lessee, such as 
the obtaining of sureties. 1954 SC 496 
(498) (Pr G) (AIR V 41 C 115) : 1955 
SOB 153:1954 Gri L Jour 1333 (SC), 
Tolaram Belumal v. State of Bombay. 

Note 5 

Add in the Foot Note indicated : 

5. 1932 I D A 17256A (Naa), Khubbi Dulare v. 
Lachhoo * 1952 IDA 17242 (Cal), Bharat 
Sabai Grass Ltd. v. State of M. P. •!» 1961 
Trav-Co '189 (AIR V 38 C 73 P 4) (DB), 

Paranchu Ouseph v. Pakku Kaujatku 'll I960 
.Vag 107 (AIR V 37 C 37 P 7) : ILR (1950) Nag 
218, Baldeo Prasad v, Reivaram '!« (’30) 1950 
Bur L R (SC) 64 (65), Indian Starch Products 
Ltd. V. The Controller of Rents, Rangoon. 

Page 1609 — In line 1 from top, add la after 
the word ‘enjoyment’ ondadd the following as 
foot-note — 

la. 1950 East Punj 296 (AIR V 37 C 67 P 26) 
(DB), Qovernor.General in Council v. Shrimati 
Indar Mani. 

Add alter Pt. 2a : 

[Pt. 2b] But he can lease out the rever- 
sion. (’51)60 Cal WN 86(87) (DB), 
Sreenarayan Maiisiugka v. Durga Dutt. 
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Add aiter sentence after Pt. 7 as a separate j 
para : 

[Pt. 7a] It is not necessary that actual 
possession of the property should be given 
to the lessee by the lessor himself. For 
transfer of possession of immovable pro. 
perty, the transferee need not be put in 
physical possession of the property by thi 
person who executes the deed of transfer. 
Transfer of the right to be in possession 
amounts to transfer of possession. 195.2 
Trav.Go 333 (AIR V 39 P 5, 6) (FB), 
Sanku Krishnan v. Hari Prabhu, 

Place after the words “also transferred” at 
the end of last para figure 8a and add the 
following as foot-note : 

3a. 1950 East Punj v96 (AIR V 37 C 67 P 26) 
(DB), Governor^General in Council v. Shriniati 
Indar Mani Jatia, 

Note 6 

Page 1611 In first line, after the words “in 

such a case” place figure 2a and add the 
following as foot-note : 

2a. 1951 All 655 (AtR V 3B C 179 P 17, 18), 
liamkali v, M urlidhar. 

Add after Pt. 5 

[Pt. 5i] In construing a transaction 
one has to look beneath the verbiage and 
scertftin what are the real rights which 
re being transferred. 1949 Nag 389 
(AIR V 36 G 1S8 P 6, 7, 9, 11) : I L R 
(1949) Nag 849 (DB)^ Balram Nasare 
V. Mahadeo Panduji* 

Add after Pt. 6 : 

[Pt. 6a] But the encumbrances created 
by the tenants also pass to the landlord 
and the landlord is entitled upon reversion 
to redeem the mortgage. 1951 All 655 
(AIR V 38 G 179 P 17, 18), Ramkali v. 
Murlidhar. 

Add the following words after Pt. 8 in the 
same para : 

“(See also Note 67 and S. 63, Note 4.)” 

Add after Pt. 8 as a separate para 

[Pt. 8a] "Where a proprietor holding sir 
rights parts with only occupancy rights in 
a held and not ownership outright and 
the parties agree that aspecihed rent shall 
be paid in respect of those fields, then 
whatever the parties may choose to call 
the transaction in law the transfer 
amounts to a lease. 1949 Nag 389 (AIR 
V 36 G 158 P 6 , 7, 9. 11): IL R (1949) 
Nag 849 (DB), Balram Nasarev. Maha- 
deo Panduji. 

Note 6A 

Add after Note 6 : 

6A, Lease or mortgage — Distinc- 
tion— See S. 58, Note 4, 


Note 66 

Add after Note 6a : 

66. Lease and sub-lease — Distinc- 
tion. 

[Pt. 1] There is no difference in legal 
character between a lease and sub-lease. 
It is true that in the case of a lease, the 
proprietor is the transferor, and in the 
case of a sub-lease the lessee is the trans- 
feror. But this does not affect the legal 
character of the transaction. A lease is 
the transfer of a right to enjoy immovable 
property made for a certain time and 
where the agreement (whether it is called 
a lease or a sub-lease) vests in the grantee 
a right of possession for a certain time, it 
operates as a conveyance and is a lease in 
the eye of law. 1954 Pat 340 (342)(Pr 5) 
(AIR V41 Gll9i:ILR 33 Pat 198 
(DB), Mineral Development, Ltd, v. 
Union of India. 

Note 7 

Add in the Foot Notes indicated : 

1. 1953 Sau 73 (AIR V 40 0 31 P 4) (DB), 
Samsuddin Jhaver v. Assistant Custodian. 

8. 195 ■ All 661 (A I R V 37 C 259 P 3), Chote^ 
lal v. Mt. Durga Bai. 

Add after Pt 1 : 

[Pt. la] The law requires that a deed 
of lease should be executed by the lessor 
and the lessee both. 1950 All 661 (AIR 
V 37 G 259 P 3), Ghotelal v. Mt. Durga 
Bai f ('SO) 1950 Bur LB (BG) 71 
73 (DB), Mnung Maw v. U Ba Thwe. 
(Instrument of lease contains covenants 
by both the lessor and the lessee.) 

[Pt. lb] The contract may be express 
or may be implied from the acts and con- 
duct of the parties which indicate that the 
landlord intended to divest himself of the 
possession of the premises and that the 
tenant intended to assume possession 
thereof One of the most important oir. 
cumstances from which this inference 
may be drawn is the payment of rent, for 
although rent is not an essential, it is a 
normal incident of tenancy, and the fact 
that a person in possession of the premises 
paid rent to the owner thereof indicates to 
an extent at least that the relationship of 
landlord and tenant exists between the 
parties. On the other band the fact that 
no rent was paid would lead one to a 
contrary conclusion and negative the exis- 
tence of such relationship. 1955 Punj 37 
(39) (A I R V 42 G 13 P 10) (DB), 
Ammar Ahmad Khan v. Union of Indian 
1955 Punj 34 (36) ((S) A I B V 42 
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G 12 P 12) (DB), Gurcharan Singh v. 
Ohairmant Delhi I. Trust. (Rent is a 
usual, though not an essential, incident of 
the relationship of landlord and tenant 
and payment of rent by the occupier to 
the owner of premises raises a presump- 
tion that the relationship ot landlord and 
tenant has come into existence. The pre- 
sumption however is a rebuttable one and 
may be rebutted by showing that the acts 
and conduct of the parties are inconsis- I 
tent with its existence.) 

Add after Pt. 4 : 

[Pt. 4a] So also a unilateral unregis- 
tered agreement by a person to occupy a 
house and pay a certain monthly rent, is 
nothing more than a karar or agreement 
undertaking to pay rent for use and occu- 
pation and not a lease. Such a document 
is admissible in evidence and the executant 
is bound by its terms. 1951 Mys 24 (AIR 
V 38 G 12 P 2, 4), Ilassun Sait v. Mir. 
chawiani. 

Add alter Pt. 7 : 

[Pt. 7a] The revenue Courts have no 
power to change the terms of the contract 
between the parties and to lay down a 
different date for the commencement of 
the tenancy. 1953 Nag 219 (A I B V 40 
G 84 P 10) : I L B (1954) Nag 147, 

llahibux v. Munir Khan. 

[Pt. 7b] A Court cannot reconstitute a 

contract of tenancy beoween the lessor and 
the lessee. Thus where the demised premises, 
specified portions of which aie in possession 
of different tenants, are destroyed by fire 
and af<er the reconstruction of the premises 
the whole of it is given to one of the 
tenants on a fresh lease, tbe Court has not 
got— much less the rent control authorities 
—jurisdiction to direct a sub-dtviaion of 
the fresh tenancy and to compel him to 
confine bis lease to the area originally 
occupied by him. 1955 NUG (Nag) 1236 
(A I B V 42), liambai Ban Ktsan v. 


Champalal. 

Note 8 

Add in the Foot Notes indicated : 

2. 1963 Siau 73 (A I B Y 40 C 31 P 4) (DB), 
Samsuddin Jhaver v. Assistant Custodian 
(Payment received from perton under mia^. 
preseatation that each pereon was tenant— No 

(Pr 12) ((S)AIBV« 
0 12) (DB), Ourcharan Singh v. Chairman, 
Delhi I. Trust. (Payment of rent by occupier to 
owner of premises raisea a rebuttable presunop- 
tion as to relationshio of landlord and tenant.) 
*1966 Punj 37 (39) iPr lO) (A I B V 42 0 13) 
(DB), Ammar Ahmad Khan v. t7nto»» of Jndta. 


4. 1950 All 661 (A I R V 37 C 259 P 3), Chotelal 
\. Mt. Durga Bai. 

6. 1950 Assam 17 (A I B V 37 C 6 P 12) (DB), 
Hanuman Bux Agaricalla v, Bibhuti Prosad 
Singh. (Where pending the completion of sale 
of a house by the appellant’s agent to the res- 
pondent on the former’s oblaining tbe required 
authority from the appellant, the respondent 
agreed to pay rent to the appellant, held that 
there was a contract of tenancy between the 
appellant and the respondent and the latter was 
liable for rent.) 

Add alter Pt. 1 • 

[Pt. la] Such payment may only prove 
permissive occupation not amounting to 
any right or title to possession. 1954 S C 
758 (Pr 5 ) (A I H V 410 175) (S G), 
Sheodhari Bai v. Suraj Prasad Singh. 

Page 1613_ln line 10 from the top, after the 
words “of possession’! place the ligure 4a 
and add the following as foot note : 

4a. 1953 Cal 349 (.\IB V 40 0 130 P 11, 12. 14). 
Murlidhar Euthia v. Tara Dye. (Lease of pre- 
misea invalid for want of registration — Lessee 
in possession paying rent and lessor accepting 
same —There is tenancy from month to month.) 

Note 9 

Add in the Foot Notes indicated : 

1. 1963 All 493 (A IK V 40 C 240 P 14). SAiu 
Dutt V. Ghasita U950) All 661 (A 1 R V 37 C 
259 P 3), Chotelal v. Mt. Diirga Bai. 

2. 1955 N U C (Cal) 844 (AIRY 42), Bhaba- 
ianni Dassi v. Manmohan Palsai. (Where 
tenant alone oxcouted and registered a unila- 
teral document of lease of thika tenancy for a 
term, tbe lease would not operate as valid lease 
or contract.) * 1955 N U C (Madh B) 1553 (AIR 

V 42), Balbimrao Balasahib v. liar Prasad * 
1952 All :-44 (A I R V 39 C 90 (42) P 7) (DB), 
Dau Dayal v. Brij Mohan * 1953 All 499 (AIR 

V 40 C 240 P 14), Shio Dutt v. Ghasita * 1961 
Mys 24 (A I H V 3« C 12 P 2, 4), Hassan Sait 
V. Mirchandaiii. (Unilateral agreement to oc- 
cupy house and pay rent.) ^ 1951 Mys 13 (AIR 

V 38 C V P 3, 4). Ilamannn v. H. S. Eanga- 
sivavty. (Rent chit by ti-n'iDt.) 1950 All 661 
(A I K V 37 0 269 P 3) Chotelal v. Mt. Durga 
Bai*(’5f') 1950 Bur L U (HC) 7U73) (DB), 
Moung Maw v. U Ba Thwe. 

3. 1951 Mys 13 (AIR V .38 C 7 P 9,4), Ramanna 
V. H. .S’. Rangaswamy. (Rent c'oit would be 
admissible in proof of admission of lease and 
suit for rent by landlord on the basis of the 
rent chit will bo maintsinable.) 

4a 1951 Mys 21 (AIR V ?8 .>12 P2, 4), Harsan 
Sait V. Mirchandani * (’50) 1950 Bur L K (HO) 
71 (73) (DB), Maung Maw v. U Ba Thioe. 
(Document signed by lessee alone must be con- 
fiider^ as agreement to lease.) 

5. 1955 NUG (Madh B> 1563 (AIR V 42), Bal- 
bimrao Ba'asahib v, Har Prasad. (Rent note 
for one year does not require registration under 
S. 17 (1) (d) Registration Act.) 

Add after Pt. 3 : 

[Pt. 3a] The kabuliat is nevertheless 
admissible in evidence for the purpose of 
determining the nature of possession. 1950 
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All 611 (AIR V 87 C2o9 P 3), Oiotelal 
V. ML Durgahai. 

Note 11 

Add in the Foot Note indicated : * 

I- See also (1954) 1954-2 All K R 601 (0C4), 
Montague v. Brouning. (A landlord had let bis 
dwelling house to a tenantat ICs. a week as rent, 
the arrangement being that the tenant was to 
perform the duties of a caretaker of the land, 
lord’s premise?. The rental of ICs. to be paid 
per week was arrived at by deducting the 
tenant s wages of £40 a year fro »i the agreed 
rental value cf the house, i.e., £60 a year. 
Subsequently, the landlord decided to increase 
ni3 wages to i;66 aad informed tbe tenant that 
he would not have to pay the reut of 10s. a 
week any moro. The tenancy was subject to 
the Rent Restriction Act, 

Meld u) that in the circurastancos it could not 
he held that a new tenancy came into force 
when the landlord decided to increase the wages 
by 10s. a week, so as to talie the tenancy one of 
the operation of the Rent Restriction Act, 
(l9>o) 1 K B 514 : 94 L J K E I'SO, Honisby v. 
May7ia7-d, dist.) 

Note 13 


Add in t.'.e Foot N^otes indicated : 

3. {’52) i‘j52.i All E R 1199 (1201): (1952) 
1 T L it 10B7, Coib v. Lane, 

12. 1954 .\iys S9 (91) (Pr g) (A I R V 41 C 41) : 
I L R (1953) Mj's 578, Thivimarayappa v, 
Narayanappa ^ 1951 Pat 190 (A I U V 38 0 33 
P 9; (DB), Jai Narain v. Syed All Muriaza. 

14 1953 Uud 453 (AIR V 40 C 173 P 3, 4), 
PuMia^nana 11. v. Lahkaraji Veyxkala. 

In line 6 of the Note place figuie ‘la’ after 
the word heasc;’ and add the following as 
toot cote : 


la. 1954 Bom 370 (Pr 9) (A I R V 41 C 107) : 
^^3! Bom 615 (D13), Ramjhibhai Virpal 

w Go7'dhaHc^as ^agan Lai. (Besides riyho to 
exclusive possessioo aud eo^oyrnfriit there must 
be other eqaallj imimrtant ingredients men- 
tioned m b. 105 ) 1954 Pat 249 (A I R V 41 

p 90 P 11 ) ; 32 Pat 887 : 1954 Cri L Jour 664 
(DB), State of Bihar v. Ishri Bhagat. (Right 
to coast: u; 6 platform over drain by Manici* 
p3.1hy on conoiticn of payment of annual rent 

— It 18 merely a right to do something on drain 

— It does not create any interest in drain 
itself—Grantee is net lessee.) 

In line 10 of the Note place figure lb after the 

words “in property” and add the following 
as loot Note: 


lb. 1952 IDA 17253 A (Nag), Khubbi Dulare 
V. Lachnoo, 


In line 14 of the Note place figure *lc’ after 
the words "the right is a lease” and add 
the following as Foot Note : 

l c. 1953 fciuu 137 (A I R V 40 C 68 P 2. 3) (DB), 

Faramroz M. Marolia v. Dave Baviskanker, 
(Case of sub- lease.) 

In line 20 cf the Note, place the figure Id after 
the words “but a licence” and add the 
follov/ing as Foot Note : 

l d. 1954 Bom 370 (Pr 9) (AIR V 41 0 107) : 

I L R (1954) Bom 6l5 (DB). Ra^njhibhai Yirpal 
V. Gordhandas Magan Lai, (Eacluslve posses- 
sion is compatible with licence — English law 
indicated.) , 



AJd after Pt. 14 ; 

[Pt. 14a] The reason for this distinction 
between a lease and a licence is apparent. 
In the case of a licence except in the two 
cases mentioned in S. 6!j{a) and (b) of the 
Easements Act it is revokable at tne will 
of the owner. For that reason, unlike in 
the case of lease, the Legislature did not 
provide for forfeiture in the case of a 
licence. 1953 Mad 456 (AIR V 40 G 173 
P 4), Punnamma B. v. Lakkaraju 
Venkata. 

Note 14 

Add in the Foot Notes indicated : 

1. 1952 IDA li242 (Oal), Bharat Sahai Grass 

Ltd. V. State of M. P. -i* 1950 East Punj 296 
(A I R V 37 0 6i P 23) (DB), Govermr-Qeneral 
in Counzil v. Shrimati Indar Mani * 1960 
Nag 107 (A I R V 37 C 37 P 7, : 1 L B (1950) 

Nag 218. Baldeo Prasad v. Bewaram. (Regard 
must be had to the substance of the agreement.) 
'b (’50) 1950 Bur L R (S C) 64 (6-5), Indian 
Starch Product Lid. v. The Controller of 
Bents, Bangoon. 

2. 19.55 N U C (Punj) 1357 (A I R V 42), Shri- 
viati Devi v Bam Eishen -b 19-52 IDA 17256A 
(Nag), Khubbi Dulare v, Lachhoo * 1952 IDA 
17242 (Cal), Bharat jSaiai Grass Ltd. v. Stale 
of U. P. •£• 1951 Xrav-Co. 189 ,A I R V 38 C 75 
P 4) (DB), Paranchu Ouseph v. Pakku Kan- 
jalhu v* 1950 Cal 23 (AIR V 87 C 6 P 28) : 
X L R (195 J) 2 Cal 443 (DB), Rimpratap Kayan 
V. The National Petroleum Co. Ltd. v 1950 
P:a5t Punj 296 (AIR V 37 0 67 P 28) (DB). 
Governor-General in Cott,ncil v. Shrimati 
Inaarmani -b 1950 Nag 107 (AIR V 37 0 37 
P 7) : I L R (1950) Nag 218, Baldeo Prasad v. 
Reicaram, (If accocUing to the contract, the 
land is to be used in a certain way and on cer- 
tain terms while its possession and control 
remains with the owner himself the right con- 
ferred would bs merely a licence and nothing 
more.) (’50) 1950 Bur L R (S 0) 64 (65), 
Indian Starch Products Ltd, v. The Controller 
of Beil’S, Rangoon, (Right of way as a mere 
personal liconoe.) 

3. 1956 N D 0 (Punj) 1357 (AIRY 42), Shri- 
mati Devi V. Ram Kishen 1* 1953 Cal 149 (AIR 

V 40 0 48 P 2) (DB), Kali Prosad v. Jaqadish 
Pada. (Agreemeot conferring ezclnsive right to 
enjoyment of furnished premises in consi.lera- 
tion cf a lump sum per month.) b 1950 Cal 23 
(A I R V 37 0 6 P 26) ; 1 L R (1950) 2 Cal 443 
(DB), Ram Pratap Kayan v. National Petro- 
leum Co. L'.d. * 1950 East Punj v98 (AIR 

V 37 C 67 P 28) (DB), Governor General <n 
Council v. Shrimati Indar Mani Jalia. (On 
construction, held that the agreement did not 
amonat to a lesse.) 

4. 1952 IDA 17256A (Nog). KhubH Dulare r. 
Lachhoo- (A grant of a mere right to cultivote 
singada in a tank of which the grantee has not 
been given exclusive posssssion U not a lease 
but a licence.) 

5. 1954 Mys 89 (91) (Pr 6) (A I B V 41 0 41) : 

I L R (1953) Mys 678 Thimmarayappa v. 
Narayanappa, (Right to vend fruits in certain 
mnnicipal area.) *1* (’62) 1952-1 All B R 1189 
(1201) : (1952) 1 T L R 1037, Cobb v. Lane, 
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6. 1951 Trav.Co 189 (A I R V 36 0 75 P 4) (DB), 
Paranchu Ouseph v. Pakku Kanjathtu (Right 

to cultivate “vaount space” given Location 

or area not mentioned Grantor exercising 

right of possession by planting trees Trans- 

action held not lease, though styled as Pattam* 

cheettu and though rent paid was Pattam 

AIR Commentary on T. P. Act, approved.) >!• 
(’601 1950 Bur L R (H C) 1 (13) (OB). Gur^ 
tachan Singh v. Jos. E. Pernando. (A docu- 
ment contained the terms that F would allot O 
shares in bis business premises for carrying on 
radio businsss, that for allotting those shares 
G would pay F a sum of Rs. 100, as “guaran- 
teed commission” on G’s bu^-ioe.-s and that both 
of them were to observe strictly the samo 
business hours. Held that the document was 
one evidencing the licensing of a portion of F’s 
premises for a speoldc purpose.) 

7, 1955 Bom 175 (176) (Pc 8) {A I R V 42 C 46) : 
I L R (1904) Bom 1256, Narayan Ramchandra 
V. Gangadhar Keshav, (Compromise decree in 
suit for possession providiug that the possession 
of the property might bo retained with the 
defendant for a spccltied period on a coadition 
to pay a rent of Re. 1 a year and if the defen- 
dant failed to give posscssio;i after that period 
the piaintiQ should take possession by executing 
the decree and that on this condition the defen- 
dant bad left his contention.s in the suit. Held 
that the parties intended to create a lease and 
not a license.) -h 1953 C'jI 149 (A f U V 40 0 43 
P 2) (DB), Kali Prosad v. J/igaiish Pada (A 
agreeing to give Ti use of furnished ciueina 
house — B allowed the use of furniture, 
machines, house, etc. — B to pxy lump sum 
monthly and all taxes and rates — B entitled 
to spend money for improvement, tho sum to be 
advanced being treated as lo-in to be set otf 
against premium — B held given exclusive right 
to enjoyment AgreeiXient held amounted to 
letting of preinisea.) >i« 1951 Pat 190 (A 1 11 
V 38 C 33 P 9) (DB), Jai Narayan v. Syed AH 
Mnrtaza. (A obtaining lease of land from Muni- 
cipality for lixing petrol pump — A transferriug 
to B exclusive right of nisnagement of pump 
for premium of Rs. 20 P. AI. — A undertaking 
to get lease of pump from oil company in B’s 

name A removing his materials from shop 

and B constructing new shop — li to bear all 
taxes, charges and expenses of management — 
No interest left for A except receiving monthly 

premium Document held created a sub-Icuss 

and not a licence in favour of B.> 19-50 Cal 23 

(A I R V 37 C 6 P 26) : I L R (1950) 2 Cal 443 
(DB), Ram Pratap Kayan v. National Petrols, 
um Co. Ltd, (Grant for manufacturing process 
involving installation of costly machines by 

grantee Premises to bo returned on expiry of 

term in same condition in which it was banded 

over Alteration with permission of grantor 

permissible — Grant held lease and not licence. 

( obiter . Nag 107 (AIRY 37 C 37 P7, 8): 

I L R (1950) Nag 218, Baldeo Prasad v. Rexoa. 
ram (Ooenment styled as lease in perpetuity fur 
"nistar” of chotta grass land in occupancy 
right Yearly rent liable to revision at next 

settlement Lessor still to have right of taking 

away wood for fuel and doing every other kind 

of nistar Transaction held lease and not 

lloenoe, nature of the act required to be done by 


[g. 105, N. 24J IIB 

tho grantee being such as to require exclusive 
possession.) 

Add after Pt. 1 : 

[Pt. lb] Farther the clocaraent must be 
read as a whole and it would not bo right 
to lay emphasis oa a part of the documont 
and to ignore the other part. 1955 Bom 
175 (176) (Pr 6) (A I BY 42 0 46) ; 
I L B (1954) Bom 1256 Narayan Bam- 
chandra v. Gany xdhar Keshav. 

[Pt. lb.] There is no inference of law 
which compels one to say that a man 
must be regarded as a tenant at will 
because one finds him, living in a house as 
if it was his home. It depends upon the 
intention of the parties whether relation- 
ship of landlord and tenant is created 
between them. In ascertaining tbo inten- 
tion, the Court will look into the circum- 
stances in which tho person claiming to be 
tenant went into occupation to find whe- 
ther the conduct ot parties shows that the 
occupant was intended to have an interest 
in land or merely a personal privilege 
without any such interest. ('52) 1952-1 
All E B 1109 (1201) : (1952) IT LB 
1037 Cobb V. Lane. 

In line 10 place fi.^ure ‘2a’ after the words 
“only a licence” and a rd the following as 
Foot Note : 

23. (’50) 19-50 Bur L R (S C) 64 (C5. 66), Ixxdian 
Starch Products Limited y. The Controller of 
Rangoon, •if 1952 IDA 17212 (Cal.), 
Bharat Sabai Gvtss Ltd. v. Slate of M. P, 
(B.'iciusiye poase.-sion should be intruded to be 
vested in the traugferco.) -i* 1951 Trav Co. 189 
(.i. 1 R V 38 C 75 P 4) (DB), Paramchu Ouseph 
V, Palikii'Kanjalhu. (’50^ 1950 Bur L R (liC) 

1 (DB), Gnrbaohan Singh v. Jos. E. Fernando, 

In line 14 oi the Note place iigure 2b aftf.r the 
words “in the lessor” andadl the following 
as Foot Note : 

2b. 1953 Sau 137 (A I R V 40 C 08 P 2) (DB), 
Faramroz H, lilarolia v, Dave llavishanlcer, 

Add after Pt. 3 : 

[Pt. 3a) The exclusive pos.iossion would 
be taken to have been given if tho nature 
of the acts to be done by the grantee was 
such as required a right of exclusive occu- 
pation. 1950 Cal 23 (A IB V 37 G 6 
P 26) : I L B (1050) 2 Cal 443 (DB), 
Bam Pratap Kayan v. The N liional 
Petroleum Co. Ltd. (Grant of shed for 
purposes of erecting costly miohinery.) 
1950 Nag 107 (A IB V 37 C 37 P 7) : 

I L B (1950) Nag 218, Baldeo Prasad v. 
Bewaram. (If the nature of the acts to be 
done by tha grantee requires that he 
should be in exclusive possession the pro- 
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per inference to be drawn would be that 
it is a lease.) 

Page 1620— At the end oi Item 4, alter the 
words ’licence” place figure 3b and add the 
foJlowiniz: as toot note ; 

3b. 1952 Nag 325 (Alii V 39 P 16) : ILK (1952) 
Nag 464 (DB), Samralhmal Dhanraj v. 
Swulerbai. 

Page 1621 — In line 4 from the top after the 
word “granted” place figure 9a and add the 
following as foot note : 

9a. See (’52; 1952-1 All E R 1199 (1201): (1952) 
IT L li 1-37, Cobb v. Laiie, 

Add after Pt. 10 ; 

[Pt. 10a] Where a qabuliat exhibits a 
contract between the parties to pay a 
certain amount every month in lieu of the 
occupation and is executed by one of the 
parties only it is not a lease but is a 
licence. 1932 All 344 (AI B V 39 G 90 
(42) P 7) {PB), Dan, Dayal v. Brij 
Mohan ('52) 1952 B D {HO) 14 (16), 
Shiv Dull V. Ghjsita. (Where possession 
was allowed for unspecified period and 
there was no valid lease deed, the position 
of the occupier was that of a licensee.) 
Addaft rPt ICa : 

[Pti lOb] A theka of lakh parsadi for 
extracting lac, with a delivery of posses- 
sion to ti:e grantee does not create an 
interest in the land and does nob amount 
to a lease. 1952 Nag 325 (A IB V 39 
P 16, 17) : ILB ( 1952) Nag 464 (DB), 
Samralhmal Dhanraj v. Sunlerbai, 
(Grantees are not “thekadarsof proprie- 
tary rights ’ within meaning of S. 2 (11) 
(b). C. P. Ten. Act, 1920.) 

Add after Pt. 13 : 

[Pt. 13a] For distinction between a 
tenant and an occupier, see the undermen- 
tioned decision. 1952 Cal 915 (AIR 
V 39 P 20) (DB), Dinendro Mullick v. 
Union of India. (There must be contract 
of tenancy before a person can be a tenant. 
But if there is no contract, and the posses, 
sion of person is permissive, then it is a 
case of an occupier. Kent is realisable 
from the tenant. Profit, on the other hand, 
is payable by a person for the use of 
another’s property with his consent, when 
the rent or the period is not fixed. Occu- 
pier is not a tenant. When the rent has 
been agreed, the tenant pays the agreed 
rent. Where the rent has not been fixed, 
the occupier must pay such sum as the 
occupation is worth.) 

Add after Pt. I3a : 

[Pt. 13h] Where a person is in posses, 
sion for a long time and there is no proof 


of tenancy, no inference that he is in 
possession as a licensee can be made. (*49) 
1949 Nag L Jour ( Notes) 262, Govinda 
v. Syed Baza, 

Note 15 

Add in the Foot Note indtcatei : 

4. 1950 Raj 56 (A I R V 37 0 22 P 6), Bal 
Chandra y , Banshi Dhar ■ (In this case, it waa 
held on tbe construction of the deed that a 
relationship of landlord and tenant was created 
between tbe parties.) 

Add after Pt. 2 : 

[Pt. 2a.l In the undermentioned case, it 
was, however, held that exclusive posses- 
sion for indefinite period is not the test of 
the occupier being a tenant-at-will and 
that such a possession is not inconsistent 
with the fact of the occupier being a 
licensee. (*52) 1952-1 All E B 1199 
(1201) : (1952) IT LB 1037, Cobb. v. 
Lane. (Intention of parties is real test.) 

Note 17 

Add in the Foot Note indicated : 

2. 1954 Mys 89 (91) (Pr 5) (A I R V 41 C 41) : 
I L R (1953) Mys 578. Thimviarayappa v. 
Narayanappa. (Plaintiff applying to Munici- 
pality for grant of a lease-right for vending 
fruits on monthly rental -.Deed reciting that 
by resolution Municipality had agreed to lease 
the land to plaintiff —Recital in deed held was 
incorrect — Resolution held permitting applicant 
to vend fruits on the specified land and not 
granting land on lease —Deed held was merely 
a licence and not a lease.) 

Note 19 

Add in Foot Note indicated : 

8. 1954 Pat 304 (308) (Pr 4) (A I R V 41 0 106) 
Jainarain Choudhary v. Bistsxoar Prasad, 
(Registered kabuiiyat and patta eseented but 
valid lease not created duo to non-compliance 
with S. 107 — Decree for oompensation for nse 
and occupation can bo passed against person in 
possession under that lease.) 

Note 24 

Add after Pt. la : 

[Pt. lb] Where there is no evidence as 
to tbe date when a person was actually 
admitted to tenancy the date of the occu- 
pation cannot be taken as the date of the 
commencement of the tenancy. 1955 NUG 
(Ajmer) 321 (AIR V 42), Panchulaly. 
Attimal. 

Add after Pt. 2 : 

[Pt. 2a] The Bevenue Courts have no 
power to change the terms of the contract 
between the parties and to lay down a 
different date for the commencement of 

the tenancy. 1953 Nag 219 (A I B V 40 
C 84 P 10) : I L B (1954) Nag 147, 
Ilahibux y. Muniz Khan, 
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Note 25 

In Ifne 10 of the note place figure 2b after the 
words ‘the lease* and add the following as 
Foot Note : 

2b. 1954 Assam 58 (A I R V 40 0 15 P 10) : ILR 
(1963) 5 Assam 207, Hamida Khatoon v. Shiba- 
nanda Bhandari* 

Note 26 

Add in the Foot Note indicated : 

1. 1950 Bom 161 (A i R V 37 C 42 P 3) (DB), 
ii. S. Ba7nmohanrai Jaswantrai Dessai v. 
Somabhai. (Unles there are words indicating 
grant of perpetual lease.) 

In line 4 of the note place figure la after the 
sentence, “It may be implied” and add the 
following as Foot Note : 

la. 1954 Assam 58 (AIR V 40 C 15 P lOj : I L R 

(1953) 5 Assam 207, Hamida Khatoon v. Shiva^ 
nanda Bhandari ■i' 1954 Bom 267 lA I R V 41 
C 76 P 3, 5. 6. 13. 14): I L R (1954) Bom 448 
(BB), Bavasaheb Walad Mansui saheb v. West 
Patent Prtss Co Ltd, (Tenancy for building 
purposes—Tenoncy is not intended to be one at 
will but either permanent lease or one for life 
time of lessee ) 1953 Tra7 Co 353 (A I R V 40 

C 132 P 9), Easicara Pillai v. Krishna Prabhii 
(Custom relating to cultivation of Punja lands— 
Transaction of .lease comes to an end as soon 
as har?Gst is over and paltara is paid to the 
lessor. No particular formality of surrender 
is required— Fresh arrangement has to be en- 
tered to do agricultural operation for next 
crop.) 

In line 5 of the note place figure lb after the 
words ‘‘by law or usage” and add the follow, 
ing as Foot Note : 

lb. 1954 Aesara 58 (AIR V 40 C 1.5 P 10) : I L R 
(19t3} 5 Assam 2U7, Hamida Khatoon v. Shiba- 
nanda Bhandari. 

In line 7 of the note place the figure Ic after 
the words ‘ purpose of the lease” and add 
the following as Foot Note : ' 

l c. 1954 Assam .58 (AIR V 40 C 1.5 P 10) : I L R 
(1953) 5 Assam 207, Hamida Khatloon,'^. Shiba^ 
nanda Bhandari. 

In line 15 of the note place figure Id aft.-r f e 
words ‘‘is to continue” and add the lollow. 
ing as Foot Note : 

l d. 1954 Assam 53 (AIR V 40 C 1.5 P 10) : I L R 
(1953) 6 Assam 207, Hamida Khatoon v. Shiba- 
nanda Bhandari. 

Note 27 

Add in the Foot Notes indicated : 

2. 1954 Boin 2-57 (AIR V 41 C 7.5 P 3, 6, 6, 10 
14):IXiR (1954) Bom 440 (DB), BavasaJub 
Walad Mansursahib V, West Patent Press Go. 
Lid. (1926) Bora 374 (AIR V 13) (DB), Bai Sona 
V. Bat Hirgavri, Dissented from.) 

6. See however 1954 Bom 257 (AIR V 41 C 76 
P 8, 6. 6, 13, 14) 1 I L R (19.54) Bom 448 iDB), 
Bavasaheb Walad Mansursaheb v. West Patent 
Press Co. Ltd. (Such a leoso is not a tenancy, 
at-will. It is not also a permanent leiise— This 
is a tenancy for Hfe-time of lessee: 1926 Bom 
374 (AIB V 13) (DB), Bat Sona y. Bai Hirgavri, 
Dissented from.) 

In Foot Note 1, after the words ‘disapproved 
in A I R 1943 Bom 148* add “and 1954 Bom 
257 (AIR V 41 C 75) : ILR (1954) Bom 448 


Add after Pt. 9 at the end of the para : 

[P6. 9aJ On this view of the Inatfce^^ 
such a lease creates a hereditary interest. 
See the undermentioned case. 1950 Bom 
161 (AIB V37 C42P 6) (DB). B. S. 
Bammohanrai v. Somabhai. (A com. 
promise decree containing the terms of a 
lease provided that the defendant was to 
continue as a tenant so long as he abided 
by the conditions about the payment of 
rent and rendering certain service to the 
plaintiff. The rent was to be revised after 
every twelve years and -the right of culti. 
vation was not to be assigned. In case of 
assignment, the landlord was entitled to 
take possession. It was held that though 
the lease was for an indefinite period, 
taking into consideration the terms of 
lease, the surrounding circumstances and 
the subsequent conduct of the parties, a 
hereditary interest was created by the 
lease.) 

Note 29 

Add after Pt. 5 : 

[Pt. 6] In the undermentioned case, it 
was held that wheie the lessee continues 
in possession after expiry of the lease and 
pays rent which the lessor accepts, the 
tenancy becomes a tenancy. at-will and the 
death of the lessee determines it. 1950 All 
583 (AIB V 37 C 228 P 12) : 1 L B 
(1952) 1 All 85 (DB), Bamlal v. Dhag- 
wan Das. 

Note 30 

Add after 2n(l para, as a separate para : 

[Pt. 3] A lease frem month to month 
or monthly tenancy torminablo by a 
notice to quit by either party, is not a 
lease for a term. To such a case S. 110 
has no application. 1950 Orissa 1 (AIB 
V37 Cl P9):ILB (1949) 1 Gut 
231 (DB), Banchh'inidhi Samantrai v. 
Lachminarain Agarivala. 

Note 31 

Add in the Foot Notes indicated : 

3. (’52) 1952-2 All E U 492 (495, 496) : (1952) 2 
Q B 788, Leek and Moorlands Building Society 
V. Clark. (A periodic tenancy renews itself 
unlegB either side brings it to an end.) 

9. 1962 Kutch 1.3 (AIR V 39 C 0 P 2), Valla- 
bhaji Bhanji V. Jivandas Murarji. (Even if 
tenant cjniiDues after espiry of 12 months, 
tenancy remains one at will.) 

10. 1052 Kutch 13 (A I R V 30 C 6, P 2), Valla- 
bhaji Bhanji v. Jivandas Murarji. 

14. 1955 NUC (Cal) 7.56 (AIR V 42), Lachmi 
Narain v. Amulyadhan Auddy, (A monthly 
tenar.cy does not come to an end on the terrai. 
nation of every month. A cbaracterietio of a 
periodical tenancy is that as each period com. 
mences. it is not a new tenancy; it is really an 
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accretion to the old tenancy. A. inontbly tenancy, 
that is a tenancy subject to a month’s notice (in 
India to hfteen days notice), creates in the first 
instance a tenancy for two months certain. But 
as soon as the third mouth commences, that is 
not a new tenancy; it turns the original tenancy 
into a three months’ tenancy and when the 
fourth month begins, the tenancy becoiiies a 
four months’ tenancy, and so on.) 

Add alter Pt. 17 : 

[Pt. I7a] The reafc payable at the end 
of each month or year does not constitute 
a debt which arises by reason of an obliga- 
tion which is incurred at the beginuing of 
each month or year. The true position is 
that the rent is payable by reason of an 
obligation which arose on the date on 
which the monthly or yearly tenancy was 
created. 10-55 NUC (Oal) 75G (AIR 
V 42), Lachmi Naraya.ii v. Amulyadkan 
Auddy. 

Place figure 18 after the v;ords “month to 
month” in the last line oi the Note and add 
the following as Foot Note t 
18. 1954 Assam 58 (Alfl V 40 C 15 P 1^) : I L R 
(1953) 5 Assam 207, Ilamida Khatoonv.Shiba- 
nanila Bhandari. 

Note 32 

Add in the Foot Notes indicated ; 

2. 1952 Kutch 13 (AIll V 39 CO P 2), Vallahhaji 
Bhanji y. Jivandas Murarji, (Although an 
annual rent may be resoryetl in the lease.) •£• 
1952 IDA 17251 (Punj), Baldcv Jnder Singh v. 
Bachan Singh. (Lease for 11 months — Provi- 
sion that landlord would get possession and 
tenant could give up posseision by giving 
15 days’ notice before expiry of the period — 
This is not fcnancy-at.will.) 

7. 1955 NUC (Trav-Co) 765 (AIR V 42), Rara. 
yannn Thayyan v Govinda Menon, 

15. 3950 All (AIU V 37 0 2*8 P 12) : ILR 
(1952) 1 All 85 (DB), Ramlal v. Bhagican Das. 
(Death of tenr.nt-at-will—Tennncy is determin- 
ed— Possession of heirs is adverse— Notice to 
quit is not necessary ) 

Add after Pt. 2 and at the end cf para. I : 

[Pfc. 2aj But exclusive possession for 
indefinite period is not the test of the 
occupier being a tenant-at-wfill, such pos- 
session being not inconsistent with his 
being a licensee. (*52) 1952-1 All E R 
1199 (1201) : (1952) 1 T L R 1037, 
Cobb V. Lane, 

Add after the end of first para after Pt. 2a as a 
fresh para : 

[Pt. 2b] A tenancy at will arises by 
implication of law in cases of permissive 
occupation when a person is in possession 
of premises with the consent of the owner. 
It may also arise when the tenant oz> 
pressly agrees to vacate whenever possession 
is demanded by the landlord. 1955 NUC 
(Sau) 983 (AIR V 42), Jivandas Dkarshi 
V. Andarji Manelichand., 


Add after Pt, 5 : 

[Pt. 5d] Where in the case of a lease 
for a term certain with a provision for 
continuation thereafter, the lessee conti- 
nues in possession after the expiry of the 
term and pays rent which the lessor 
accepts, the tenancy becomes a tenancy- 
at-will and the deatu of the lessee deter, 
mines it. 1950 All 583 (AIR V 37 0 228 
P 12) : I L R (1952) 1 All 85 (DB), 
Ramlal v, Bhagwan Das. 

Add after Pt. Sa as a separate para ; 

[Pc. 5bi Whore the lease merely states 
that there was no ‘Bandhani,’ the expres- 
sioQ ‘Bandhani’ obviously means that the 
lease was not for a fixed term of years 
and not that it was without any terms or 
conditions. Unless the contract of the 
lease itself contains a condition to put an 
end to the lease at the will of the landlord 
or the tenant, the tenancy cannot be a 
tenancy at will. 1955 NUC (Orissa) 985 
(AIR V 42), Bahan Rana v. Narshing 
Sxuar. 

Add after Pt. 8 : 

[Pt. Sal Death of the lessee also deter- 
mines the lease. 1950 All 583 (AIR V 37 
C 228 P 12): ILR (1952) 1 All 85 
(DB), Ramlal v. Bhagiuan Das. 

Note 34 

Page 1646— In line 4 of the note, after the 
words “under this section” and before “see 
Note 25)” place figure la and add the follow- 
ing as Foot Note : 

la. 1946-52 ID 40120 (All), Ibne Hasan v. Masih 
Ullah, (Where a le.’.se provided that the lessee 
will cultivate and pay the agreed rent year 
after year to the lessor, held that the lease 
could be operative during the lifetime of the 
lessor.) 

Note 35 

Add in the Fcot Note indicated : 

6. (’48) ILR (1918) 2 Cal 107 (168), Ambika 
Charan Chalirabarii v. Bai Bajan Bay. (A 
provision in the lease to the effect that, in case 
the landlords wish to let out the lands after the 
expiry of the terms of the lease, the tenants 
would have the right of taking the renewal 
lease, cannot bo construed as conferring on the 
lei^sees a right of renewal of the lease.) 

Page 1648— In Foot Notes Col. 2 after the 
words also see S 111 Note 3. place figure 
6, before 1947 Cal 378 (382) (AIR V 34). 

Add after Pt. 5 

[Pt. 5a] See also the undermentioned 

case. ('50) 1950 1 All E R 436 (440), Be 
Greenwoods Agreement. (A covenant in a 
lease of premises for three years providing 
for renewal on the terms and conditions 
‘ as are herein contained including the 
covenant for renewal,** is one for perpetual 
renewal.) 
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Add after Pt. 7 : 

[Pt. 7al In the uudermentiouecl case, it 
was held on the construction of the 
renewal clause that this clause gave 
an option of refusal to the lessee, 1949 
Assam 78 (AIR^ V 36 0 37 P 6, 8 11) 
Girindra Chandra JDas v. Kamini 
Nath Roy. (A lease for a period of 5 years 
at an annual rent contained a renewal 
clause as follows : 

“After expiry of the first lease, I shall 
take second lease of these lands by paying 
proper rent. I shall not be entitled to 
claim possession of the lands without 
taking settlement. After expiry of the due 
date, I shall give up possession of the 
lands without notice” — Held that the 
provision was intended to give an option 
of refusal to the lessee, and the suit for 
ejectment upon expiry of the term of the 
lease without giving the lessee the option 
of refusal of a fresh settlement was not 
maintainable.) 

Note 36 

Add in the Foot Notes indicated : 

1. 1954 Orissa i lU (Alii V 40 C -U P 5, 7) : ILH 
(1954) Cut 1 (DE), liadhahamal v. Puri 
cipality. 

4. 1954 Ori?S4 110 (AlP. V 40 C 33 P ?, 7) : ILR 
(1954) Cut 1 (DB), liadhahamal v, Puri 
cipality. 

Note 38 

Add after Pt. 5 : 

[Pt. 6] In case of a Kanorn tenancy 
under which the tenant is eniitlod not 
only to hold it for the period of twelve 
years generally bat also to bold it so loog 
as the Kanom amount remains unpaid it 
is not true to say that his title becomes 
extinguished by the expiry of the term. 
Nor can it bo said that ho is a person 
who holds over without the consent of the 
landlord for he is there by reason of the 
charge without payn)ent of which be is 
not liable to be turned out. He is entitled 
to hold it whether or not it pleases the 
landlord. Such tenant cannot therefore be 
treated on the simo footing as a tenant at 
sufferance. (’49J 1949 Trav-Co L R 50 
(54) (DB), Parameswaran Naniboodri- 
pad V. Variathu. 

Note 39 

Add after the words “acceptance of rent” and 
before ‘(see Note 38)” in the last line of the 
iirst para : 

[Pt. la] Where in case of a lease for 
fixed term oontaining a renewal clause, 
the lessee holds over after the expiry of the 
lease without asking for resettlement and 


I the lessor does not accept rent, merely 
asking for renewal of the lease should not 
be deemed to have the effect of renewal of 
the lease, when there is nothing to show 
that the landlord assented to it. 1954 Pat 
41 (AIR V 41 G 16 P6), Tarah Chandra 
Dutia v. Jagdish Chandra Deo. 

Note 40 

Add in the Foot Notes indicated : 

1. 1953 Ajmer 24(2) (A I H V 40 C 26 P 7), Gopi 
Kishan v. Murlidhar. (He is not liable to pay 
the rent but tj com pensile the landlord for the 
dAmag,e3 suUoro.i b,' Lii/i.) >4* 1953 Trav-Co 369 
(A I It V 4e 0 142 P 3) (DB). Najamony 
Kumarasivamy v. S. Thiriichitlambalam. 

2. Sec 1953 Ajmer 24 (2) (Alft V 40 G 26 P 7), 
Goi/i Kishan v, Murlidhar. (Tenant holding 
over without landlord’s consent is not liable to 
pay rent but to o.mpeasate the landlord for 
damages suilered by him —The Court will in 
each casoj have to determine the amount of 
damages.) 

[5,'e also 1955 N U C (Madh B; £2 (AIR V 42), 
Santsaran v. Bankelul Ilamlal. (It is a matter 
of discretion resting wiih tbo trial Court to 
decide whether the former tenant who oontu- 
muciously held over should ^e penalised or not 
to the ertenc of making him pay double the 
lent as compeusutiou for u.e and cecupHtion.)] 
[3ut see 1949 Nag 330 (AIR V 36 C 129 1’ 10) ; 
ILR (1949 Nag 432, Bahan Purnaji Kale v. 
Cha7npabai. iSuu lessee remaining in posses, 
sion after expiry ol lease — Lessor not assenting 
— Sub lessee is liable for damages, for use and 
cc'.-upation.)] 

In line 6 of tnc Note place figure la aiter the 
words '‘ostv.'fcen the parties”, and add the 
following as F-ot Nmc : 

1.1. 1953 Ajmer 24(2) (Alii V 40 C 2G P 7), Gopi 
Kisan v. Murlidhar. 

Note 41 

Add after the words ‘ not a permanent lease” 
in the last sentence, and before words ''see 
Note 23” in para 1 ; 

[Pt. ba] Lease for building purposes 
may prima facie be a pormauent lease. 
1954 Bom 257 (A I R V 41 G 75 P 3, 5 
6, 13, 14) : ILR (1954) Bom 448 (DB), 
Bavasaheb Walad Mansursaheb v. West 
Patent Press Co. Ltd. 

Note 42 

Add in the Fcot Notes indicated : 

5. 1954 iMad 131 (AIR V 41 0 62 P 1, 2, 6), 
Govinda Reddi v. Paltati Hama lieddi. (Inam 
means in its ordinary and accepted sense a grant 
of a freehold interest. Where ti'e deed does not 
divest the transferor of bis ownership, there can 
be no inani, however eitensive tbo interest 
which might be conveyed to tbe transferee.) 

8. *934 Mad ifil (AIR V 41 C62P1. 2, 5), 
Govinda lieddi v. Pattabhai Hama Reddi, 
(Deed not diveaiing ownership — Provision for 
payment of rent and for cancellation of lease 
upon breach of any condition—Traosaction held 
lease and not ‘-inam” within meaning of S. 3(2) 

(d) of Madras Estates Land Act, 1908.) 
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Add after Pt. 7 : 

[Pt. 7a] See also the undermentioned 
case — 1952 Orissa 99 (AIE V 39 G 24 
P 24) : I L B (1949) 1 Gut 139 (DB), 
Tirtha Nazk v. Lai Sadanania Singh. 
(Where the contractual relation created is 
in the nature of perpetual tenure rather 
than the creation a relationship of ‘land- 
lord’ and ‘tenant’ and the position is really 
that of a ‘grantor’ and ‘grantee’ the law 
of forfeiture on non-payment of rent is 
not applicable in the absence of proof of 
a definite contract to that effect.) 

Add after Pt. 12 : 

[Pt. 13] In the undermentioned case, 
holders of bhej Barari tenure of Tind- 
wari village paid an amount ^hich actual- 
ly amounted to land revenue together 
with cess, in proportion to the land in 
their possession. The settlement of propor- 
tionate land revenue was directly made 
with them at the time of the settlement 
and their names were entered in the ap- 
pendix to the khewat of the village. They 
possessed right to mortgage their holdings 
without the consent of the zamindar but 
they had no right to sell the land in their 
possession. It was held distinguishing 
Sonet Kooer’s case” that Bhej B irars of 
village Tindwari were a kind of sub-pro- 
prietors and not tenants of the lands held 
by them but that the Bhej Barars were 
to be assimilated to the position of a 
permanent lessee wirh a limited right of 
disposal of their holding and that, there- 
fore, the holding reverted to the zamindar 
on the death of the Bhej Barar tenant 
without leaving any heirs. 1951 All 655 
(A I B V 38C 179 Pl7, 18), Bam Kali 
V. Murlidhar. ( (’75-76) I L R 1 Cal 391 
(PC), Sonet Kocer v. Mirzah Himmut 
Bahadoor, Dist; (’97) ILK 24 G.il 440. 
Kally Bass v. Monmohini Dassee; (’09) 
ILR 36 Cal 1003 (PC'). Abhiram v. Sbyam 
Charan, Rel. on.) 

Note 43 

Add in the Foot Notes indicated : 

1. 1952 Orissa 165 (A I R V 39 P 3, 4) ; I L R 
(1951) Cut 134 {D3), Sudarsan Das V. Bhaju 
Sahu. (Sub-tecant of raiyati land claiming 
peririfinent tenancy.)'*' 1H5:J Pat 43 (A 1 R V 89 
0 16 P 6), Sahabu Mahton v. Hari Earn Mahto. 
4. 1952 Orissa lt5 (AIR V 39 P 3, 4) : I L R 
(1961) Cut 134 (BB», Sudarsan Das v Bhaju 
Sahu. (1920 PC 67 (AIR V 7) (PC), Selhuratnani 
Iyer v, Veukatacbalam, followed.) •h 1952 Pat 
43 (A I R V 39 C 15 P 5), Sahabu Mahton v. 
Sari Bam Mahto. 


Note 44 

Add in the Foot Notes indicated : 

3. 1952 Orissa 165 (AIR V 39 P 3, 4) *. I L R 
(1951) Cut 134 (OB), Sudarsan Das v, Bhaju 
Sahu. (No inference of permanency is permis- 
sible either from long possession or payment of 
a uniform rent. On the other band the fact 
that in two succeesive settlements the defen- 
dants have been recorded as sikimi tenants or 
sub-tenaats alone would mhilute against any 
presumption of permanence of tenancy ) •i' 1952’ 
Orissa 99 (AIR V 39 C 24 P 22) : I L R (1949) 1 
Cut 139 (DB), Thirtha Naik v. Lai Sadanand 
Singh, 

5. 1952 Orissa 99 (AIR V 39 C 24 P 22) : I L R 
(1949) 1 Cu-, 133 (DB), Thirtha Naik v. Lai 
Sadanand Singh •b 1946.52 1 D 40427 (Orissa) 
(DB), Jagannath Mahar-rabhu v. BirmalChan- 
dra Adhya. 

Place figure 4a after the words “justifies such 
a presumption” in line 11 para 3 and add 
the following as foot-note : 

4a. 1953 S C 195 (AIR V 40 C 47 P 3) : 1953 
SCRlOOl(SC), Satyanarayana v. Venkata, 
yayya. (A presumption of an origin in some 
lawful title may in certain circumstances be 
made to support possessory rights, Icng and 
quietly enjoyed, where no actual proof of title 
is forthcoming but that presumption cannot ba 
made where there is sufheient evidence and 
convincing proof of the nature of the grant and 
the persons to whom it was made.) 

Add after Pt. 5 : 

[Pt. 5a] Moreover in order to raise this 
presumption the title in dispute must have 
identically descended from one to another 
upto the date of the suit. 1946-52 I D 
40427 (Orissa) (DB). Jagannath Maha^ 
prabhu v. Birmal Ghandra Adhya. 

[Pb. 5b] See also the undermentioned 
case. 1952 Orissa 99 (A I B V 39 C 24 
P 23) : I L B (1949) 1 Gut 139 (DB), 
Thirtha Naik v. Lai Sadanand Singh, 
(Where the origin of the tenancy is un- 
known and its inception is lost in antiquity^ 
the principle of lost grant can be invoked 
by the tenant and from the conduct of the 
parties and the surrounding circumstances 
the Court can presume that the tenancy 
was permanent one.) 

Add alter Pt. 6 t 

[Pt. 6a] In the undermentioned case, 
where neither the origin of the tenancy nor 
its nature or terms were known, and it 
was in evidence that uniform rent payable 
annually was recovered from the tenants 
for the last thirty years, it was held that 
the facts gave rise to a presumption of 
permanent tenancy under S. 79, Mysore 
Land Revenue Code. ('49) 27 Mys It 
Jour 85 (87, 88) (DB) Singamma v- 
Srikantiah, 


T, P. ACT — SUPPLEMENT 


[S. 105, N. 44-48] 126 


Add after Pt. 12 at the end of the para : 

[Ft. 12a] It was held ia the uadermeD. 
tioned ease that a presumption of lost 
grant can reasonably be made where there 
has been non. realisation of rent for several 
years and where the origin of the tenancy 
is unknown. Bat where the Inana register 
shows clearly the origin of the tenancy 
and also shows that some Jodi was ac- 
tually payable to the zamindar, there can 
be no question of presuming a lost grant 
from the mere fact of non-payment in 
spite of demand. 1953 Orissa 92 (AIR 

V 40 G 42 P 5), Padmanabha Singh v. 
Arjuna Panigrahi. 

Add after Pt. 13 ; 

[Pt. 13a] Where a person was in long 
possession under a definite claim that be 
was a rent-free tenant under the Mohunt 
of Asthal, and had also been recorded as 
such in the record of rights, it was held 
by the Calcutta High Court that a legal 
necessity authorising the Mohunt to make 
the rent-free grant would be presumed and 
the presumption of lost grant would arise. 
1961 Gal 385 (A IB V 38 G 92 P 6) 
(DB),, Manohar Das v. Gharu Chandra. 
(1927 Gal 210 (AIR V 14), Kiran Ghan- 
dra V. Srinath Rel. on ) 

Add after Pt. IS as a separate para : 

[Pc. 16] The doctrine of lost grant has 
no application to the case of inhabitants 
of particular localities seeking to establish 
rights of user to some piece of land or 
water. No lost grant can be presumed in 
favour of a fluctuating and unascertained 
body of persons whoconstituted the inhabi- 
tants of a village. 1961 S C 247 (AIR 

V 38 C 43 P 11. 12): 1961 S G R 431 : 
30 Pat 871 (SC), Braja Sunder Deb v. 
Moni Behara. (1960 P G 66 (AlRV 37 
G 23)=76Ud App 271=29 Pat 1 (PG), 
Lakshmidhar Misra v. Rangalal Rel. on: 
1937 Cal 245 (A I R V 24), Asrabutla v. 
KiamatuHa, Approve!.) 

Note 45 

Add after Pt. 2 : 

[Pt. 2a] In the undermentioned case, 
where a person was in long possession 
under a definite claim that be was a rent, 
free tenant under the Mohunt of Asthal, 
and bad also been recorded as such in 
the record of rights, it was held by the 
Calcutta High Court that a legal necessity 
authorizing the Mohunt to make the rent- 
free grant would be presumed and the 
presumption of lost grant would arise. 


1951 Gal 385 (AIR V 38 G 92 P 6) 

(DB), Manohar Das v. Gharu Chandra, 
Add after Pt. 3 : 

[Pt. 3a] By this rule of presumption, 
competence to alienate will not be at. 
tribiited to one who is proved to be incom. 
petent. Such a case is, however, different 
from a case in which one has ordinarily a 
limited power of disposition but in special 
circumstances has an extended power, 
1946-62 I D 40427 (Orissa) (D B), 
Jagannath Mohaprabhu v. Birmal Ghan* 
dra Adhya. 

Note 47 

Add in the Foot Notes indicated : 

1 . 1953 Mys 29 (A I R V 40 C 13 P 6) : I L B 
(1953) Mys 92, Mutkegozoda v. Shanhhogue 
Naranappa (In the absence of any words of 
inheritance a grant cannot prima facie be oon. 
strued to create a beieditary interest, though 
the want of appropriate words conveying such 
an interest may be supplied by the purpose of 
the grant, custom or usage, appropriate lo such 
locality, evidence of long uninterrupted enjoy- 
ment at a fixed unvarying rent or by subse- 
quent recognition aod conduct of parties. These 
surrounding circumstances must however be 
unequivocal.) 

6. 1950 Bom 161 (AIR V 37 C 42 P 5) (DB), 
R. S. Raznmohanrai Jaswantrai Dessai v 
Somdbhai. (Omission of words of inheritance 
does not show conclusively that the lease is not 
hereditary.) 

8. 1954 Born 257 (A I R V 41 C 75 P 3, 5, 6, 13, 
14) I I L R (1954) Boua 44S (DB), Bavasaheb 
Walnd Manaursaheb v. West Patent Press Co. 
Ltd. 

10 . 1950 Bom 1G1(AIR V 37 0 42 P 3} (DB), 
R. S. Rammohanrai Jaswantrai Dessai v. 
Somobhai. 

11 . 1950 Bom 161 (AIR V 37 C 42 P 5, 6) (DB), 
R. S. Rammohanrai Jaswantrai Dessai v, 
Somahhai. 

Add after Pt. 6 : 

[Pt. 6a.] The words “Khayam Guttige 
Kagada” which may be translated as 
“fixed or confirmed lease deed” do not 
'per se’ imply that the lease is perpetual 
and inheritable. 1953 Mys 29 (AIR V 40 
C 13 P 8) ; ILR (1953) Mys 92, Muihe. 
goiuda v. Shanhhogue Naranappa. 

Note 48 

Add in the Foot Notes indicated : 

2. 1952 Orissa 165 (AIR V 39 P 3, 4) : ILR 
(1951) Out 131 (DB), Sudarsan Das v. Bhaju 
Sahu- 

4 . 1953 8 C 163 (AIR V 40 C 40 P 4) : 1963 
SCR 930 (SO), Bejoy Oopal Muhherji v, 
Prolual Chandra Ghose 
In line 18 of the Note place the figure 3a 
after the words “by themselves conclusive** 
and add the following as ioot note : 

3a. 1953 8 C 153 (A I R V 40 C 40 P 3) : 1958 
SCR 930 (SC) Bejoy Oopal v. Protul Chandra, 
(Permanent tenancy does not imply fixity of 
rent or occupation ) 
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Note 49 

Add in the Feet Notes indicated : 

1. 1953 S C 153 (A 1 R V 40 C 40 P 4) : 1953 
SCR 930 (SC), Bejoy Oopal v. Protul Chandra. 
(Neither posse.'.sion for generations at uniform 
rent, nor construction of permanent structure 
by itself is conclusive proot- of permanent ten 
ancy— It is the cumulative effect of these, 
coupled with sever:'! other facts ihat may lead 
to inference of perruanent. tenancy.) 1954 Mad 
412 (A 1 R V 41 C 166 P 9), In re Lakhmina- 
rayan, 

2. 1954 Mad 412 (A I R V 41 C 166 P 9), In re 
Lakshminarayan. (It is for the tenant to show 
that his holding leads to inference of permanent 
tenure.) *1* 19o2 Orissa IGi (A I R V 39 P 3, 4) : 
ILR (1951) Cut 134 (DB), Sudar&an Das v, 
Bhaju Sahu. (On the other hand, the fact that 
in two successive settlements the defendants 
have been recorded as sikirai tenants or sub. 
tenants alone would militate against any pre- 
sumption of permanence of tenancy.) 

5. 1953 SC 153 (AIR V 40 C 40 P 4) : 1953 SCR 
930 (SC), Bejoy Gopal v. Protual Chandra. 

Add after Pt. 6 in the beginning of the last 
para of the note : 

[Pti. Ga] Permanent tenancy does not 
imply fixity of rent oc occupation. 1953 
S C 153 (A I R V 40 C 40 P 3)^1953 
SOB 930 (SO), Bejoy Gopal v. Protual 
Chandra 

Note 50 

Add in the Foot Notes indicated : 

1. 1955 Orissa 64 (64) (Pr 4) (A I R V 42 0 IS) 
Jagatguru Sanlcaracharya Bharati Tir- 
tha Krishna Sicamy v. Bhagabat Disoi. (The 
kabuliyat executed by the' deieodaut recited 
that on the date of the grant the land was lying 
fallow and that the defendant took it on Jea?e 
for the express purpose o£ putting up a house 
with a stipulation that he would deliver a cer- 
tain number of Handis and kudias annually to 
the plaintiff. The document contained a fur- 
ther recital that the defendant was not liable 
to eviction though the plaintiff was given the 
liberty, in case of default in payment, to realise 
any arrears of rent through a suit. Held that 
the document purported to confer a permanent 
right of occupancy upon the defendant.) ■J* 1954 
Bom 267 ^iR V 41 C 76 P .3,5): ILR (1954) 
Bom 448 (DB), Bavasaheh WaXad Monsiirsaheb 
V. West Patent Press Co Ltd. ■!« 19^4 Mad 412 
(AIR V 41 C 166 P 9), In re Lakshminarayan. 

4. See 1954 Mad 412 (A I R V 41 C 166 P 9), In 
re Lakshminarayn. (Permanent tenancy may 
be inferred when the tenancy is made for build- 
ing purposes; but the mere fact that a lease of 
land is made for dwelling purposes does not 
make it permanent, unless there is something 
to show that the building was intended to be or 
was in fact a masonry building.) 

In line 8 of the note place figure 2a after 
the words “the inference” and add the follow, 
ing as foot note : 

2a. 1954 Mad 412 (A I R V 41 C 166 P 9), In re 
Lakshminarayan. 


Note 51 

In line 4 of the note place figure la after the 
words “a strong indication” and add the 
following as foot note : 
la. 1953 S C 153 (A I R V 40 C 40 P 4) • 1953 

fyP- ^ V- Protul Chandra, 

(Neither possession for generations at uniform 

rent nor construction of permanent structure 
by itsolf IS conclusive proof of permanent tea- 
ancy ^ It is the cumulative effect of these 
coupled with several other facts, that may lead 
to infereoce of permanent tenancy.) 

Note 58 

Add after Pt. 3 before : ‘(See Note 57)» : 

tPt* 3a] Where the lessee of salt pans 
undertakes to spend money for construct, 
ing railway siding, but no obligation is 
cast on him to effect that improvement, 
the effect of failure to effect the improve** 
ment being only to cut down the term of 
the lease, the expenditure incurred for the 
purpose is neither premium nor renti 
Similarly, the money expended for building 
new pans for getting more income is not 
rent. 1953 Mad 632 (AIR V 40 G 248 
P 6) (DB), Subfnah N'idar v. Commr. of 
I. T. & Excess Profits Tax, Madras. 

Note 59 

Add in the Foot Note indicated : 

5. 1950 Pat 284 (AIR V 37 C 70 P 6, 7, 8) (DB), 
Baja Bam Stngh v. Kanhaya i?ai. (A planting 

trees on land of B, as trespasser Agreement 

between A and B to share fruit of trees, half 
and half — - B settling land on C recognizing 0 
as tenant — C transferring his interest to D ~ 
Suit by D against A for half share in fruit — 
Held suit was not suit for rent within meaning 
of Art. 8, Provincial Small Cause Courts Act, 
1887.) 

Page 1687 — In item 3 in Para 1, after the 
word “occasions” place figure la and add 
the following as foot-note : 
la. 1952 Cal 391 (AIR V 39 C 111 P 10, 12), 
Har Mohan Duit v. C. E. Sen d Co. Ltd. 
(Advance payment is not rent — . Case under 
West Bengal Premises Rent Control (Temporary 
Provisions) Act 1918, S. 11 (1).) 

Add after Pt. 12 : 

[Pt. 12a] See also the undermentioned 
case. 1952 Madh B 56 (AIR Y 39 G 24 
P 6), Bamjilal v. Ahmad AH. (Unless 
there is an express agreement to pay 
enhanced rent, or circumstances or conduct 
from which one could be inferred, a claim 
for eubanced rent cannot stand.) 

Note 60 

Add after Pt. 5 as separate para : 

[Pt. 5a] Where the lessee of salt pans 
undertakes to spend money for constructing 
railway siding, but no obligation is cast on 
him to effect that improvement, theeffeotof 
failure to effect that improvement being 
only to cut down the term of the lease, 
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the expenditure incurred for the purpose is 
neither premium nor rent. Similarly, the 
money expended for building new pans for 
getting more income is not rent. 1953 Mad 
632 (A I B V 40 G 248 P 6) (DB), 
Suhbiah Nadar v. Commissioner of I. T, 
d Excess Profits Tax, Madras, 

Add alter Pt. 16 as a fresh para : 

[Pt. 17J It has been held in the under- 
mentioned case that rent does not include 
charges for electricity or water supply 
payable by the tenant to the landlord. 
1955 Mad 93 (95) (Pr 10) {(S) AIR 
Y 42 G 26), Abdxil Ghafoor Sahib v, A. 
M. Abdul Salam Sahib. (Case under 
Madras Buildings (Lease and Rent Control) 
Act ('25 of 19 19) — These charges must bo 
excluded in fixing standard rent.) 

Note 62 

Add in the Foot Kotes indicated ; 

1 . See also (1954) 1964-2 All E E 601 (604), 
Jdcxitague v. Broivning. tEent payable io kind 
— Patties by a^reoment quautifyiog money value 
— Sum BO quantified is reot.) 

2. 19i9 Mild 618 (AIE V 36 C 271 P 6), Krishna 
Bhalla v. Narayana Achary ( A clause in a 
mulgeni chit ran as fotlov/s : '‘Thareaftev the 
geni per annum id r>s. 44 in cash— Two kala- 
Biges of cashewDUts of the value of five annas:’' 
Held that the le.^sor was entitled to the value 
of two kaiusigea of cash-vwnuts in accordance 
with the prevailing market rate.) 

Note 63 

Add in the Foct Note indicated : 

1. 1951 Assam 86 (A I K V 38 0 42 P 5, 8, 9) : 
I Ij R (19511 3 Aasaui 171, Rudra Narayana v, 
Chintaram Hazariha, (Such a tenancy can be 
created on general principles even apart from 
the provisions of the T. P. Act and Assam 
(Temporarily Settled Dietricte) Tens cy Act.) 

Note 64 

Add in the Foot Note indicated : 

1 . 1952 Madh-B 56 (AIR V 39 C 24 P 6), Ramji. 
lol V, Ahmad Ali, (There must be express agree- 
ment to pay enhance i rent or circumstances or 
conduct from which such agreement can be 
inferred.) 

Add after Ft 1 : 

[Pfc. la.] Or unless the tenant has by 
any supervening cause incurred farther 
liability. ('51) 1951 Ker L Tim 179 
(184) (D B), Lakshmi v. Suhramania 
Iyer, 

Page 1694 — In line 5 of the Note, before the 
words “(Sec 59)’’ add : 

tPt. lb] Subsequent events including 
rise in prices are no consideration to effect 
an alteration in his liability ('51) 1951 
Ker L Tim 179 (184) (D B), Lakshmi 
V. Subramania Iyer Narayana Iyer. 

Add after first para, as a separate point : 

[Ft. Ic) A rent control law which pro- 


vides for the variation of rent agreed to 
between the parties and empowers the 
Court to fix stanlard rent cannot do im- 
pugned as invalid as being repugnant to 
the provisions of this section. 1954 Baj 
252 (256) (Prsll, 12, 13) (AIR V 41 
G 79) (DBj, Milapehand v. Dioarka Das^ 
(Sections 6 and 8 of the Rajasthan Pre- 
mises (Control of Rent and Eviction) Act 
(XVII of i950) are mersly supplementary 
to the Transfer of Property Act, and are 
not repugnant to Ss. 105 and i08 (1) of 
that Act in view of the provisions of S. 37, 
Contract Act, which clearly envisages in- 
terference with agreement by validly made 
law.) 

Note 65 

Add in the Foot Note indicated : 

2. See also 1953 Orissa 92 (A I R V 4^ C 42 
P 5). Padmanahha Singh v. Arjuna Panigrahi, 
(Distinction between acquisition of rent-free 
title by adverse possission on the one hand 
and presumption of lost grant in favour of the 

rent-free title on the other, pointed out Inam 

Register showing origin of teoancy and also 
that some jodi was actually payable to samin- 
dav — There is uo question of presuming lost 
grant from mere fact of non-payoient in spite 
of demand.) 

Page 1695— In line 2 of the Note iJace figure 
la after the words “prescription,” and'add 
the following as foot note : 
la. 1051 Cal 385 (A I R V 38 C 92 P 6) (DB), 
Manohar Das v. Cham Chan ira (Presumption 
of lost grant.) 

Add after Pt, 1 : 

[Pfc. laa] For the burden of proof, in 
cases where the defendant claims rent-free 
tenure, and for the evidentiary value of 
record of rights see the undermontiioned 
case. ('51) 55 Cal W N 21 (25, 26), 
Moslema Khatum v. Fanindra Lai Sen'. 
(Case law referred.) 

Note 67 

Add in the Foot Notes indicated : 

4. 1956 N U C (Andhra) 1767 (A I B V 42), 
Palinedi Hanumayya v. Addanhi Shrinivasa 
Rao. ( (1897) ILU 24 Cal 272 (279) (PC), Bengal 
Indigo Company v, Roghabur Das; (1903) I L R 
25 All 11.5 (119J (P C), Nidha Sah v. Murlidar ; 
(1884) I li R 7 Mad 203 (206) (F B), Reference 
under Indian Stamp Act ; (1898) I L R 21 Mad 
368 (P B). Reference under Stamp Act, Section 
48 and (1902) I L K 26 Bjui 252 (FB), Tukaram 
V. Ramcband, Bel. on.) 

8. 1956 N U C (Andhra) 1767 (A I R V 42), 
Palinedi Hanumayya v. Addanki Srinivasa 
Rao. 

9 1955 N U C (Andhra) 1767 (A I R V 42), 
Palinedi Hanumayya v. Addanki Srinivasa 
Rao. 

10. 1952 Trav-Co 104 (A I R V 39 0 46 P 2) 
(DB), Snaku Vava v. Kakutty Nambishtathiri. 


128 [S. 103, N. 67.71] 


T. P. ACT — SUPPLEMENT 


Add after Pt. 18 : 

[Pb. 19] See also the undermentioned 
case. 1955 N U O (Mai) 1826 (AIR 
V 42), Thiyyath Chakki y. Bavunni 
Nayar. (A mortgage with possession is 
normally treated by two documents, one 
the pauaya deed executed by the mort. 
gagor to the mortgagee and the pauaya 
Kycbit which evidences the possession taken 
by the mortgagee under the terms of 
the mortgage. Both constitute the mort- 
gage and it is not open to a party to these 
transactions to contend relying only on 
the pauaya kycbit that it is a lease and 
not a mortgage.) 

Note 69 

Add in the Foot Note indicated t 

3. 1954 Nag 20 (A I R V 41 0 6 P 2-5, 2H, 31. 34, 
39, 40, 41) : I L R (1953) Nog 383 (DB), Vish^ 
wasrao Aviritrao y.-Bhagwant Shivaji. (Case 
under Berar Patel and Patwaris Law (1900) — 

Grant was net personal or subsistence grant 

Laud forming appendage to otfice It is 

inalienable — It can be resumed upon aliena- 
tion — Onus is on grantee to establish that 
such grants for remuneration are not resum- 
able.) 

Add after Pt. 7 as a separate para : 

[Pt. 8] Resumption consists in putting 
an end to the grant under which lands 
are held remitting the services. On the 
exercise of the right of resumption, the 
zamindar may recover possession of the 
land, if the land itself had been the sub- 
ject-matter of the grant or if the grant 
was only of the melwaram in whole or in 
part and the grantee had been in posses. 
Sion before such a grant, he may put an 
end to the beneficial tenure and impose 
full assessment, but before he can exercise 
his right to resume or take possession of 
the land, he must establish his right to 
resume and evict the person in possession 
of the land. That depends upon the nature, 
extent and terms of the grant. 1952 Mad 
166 (A 1 R V 39 G 76 P 8), Sooramma 
V. Venkataratnam, 

Note 70 

Add in the Foot Notes indicated : 

7. 1954 Pat S04 (306) (Pr 4) (A I R V 41 C 103), 

J ainarain Oioxtdhary v. Biseswar Prasad. 
(Registered kabuliyat and patta executed but 
valid lease not created due to non-compliance 
with S. 107 — Decree for compensation for use 
and occupation can be passed against person in 
possession under that lease.) 

10. 1965 N U 0 (Punj) 1S86 (AIR V 42), L. Bam 
Narain Dass v. L. Bam Per shad. (A suit for 
recovery of rent may be allowed to be amended 
into one for recovery of damages on account of 
the use and occupation of the premises. 1961 


Nag 123 (AIR V 38 C 25A) ; I L R (1951) Nag 

279. Chintaman v. Shanker 1951 Cal 448 

(A I R V 33 C 121 ), Bimala Bala Debi v. Khoka 
Parui _ (1909) 3 Ind Cas 345 (Cal), Gobinda 
oundar Sinha v. Sri Krishna Chakravarti — 
(1913) 7 Sind L R 23, Kbiaram v. Chbatoma) 
Relied on.) ri* 954 Ajmer 85 (63) (Pr6)(AIS 
V 41 C 66). Baluram v. Bhagchand. (A suit for 
rent on the b.isis of a subsisting tenancy is 
different from a suit for mesne protits or dama. 

for use and occupation against a trespasser. 
Xhe landlord who has not come to Court claim- 
ing damages for use and occupation or mesne 
profits but has sued on the basis of a subsisting 
tenancy is not entitled to a decree fer mesne 
profits.) 

Page 1704, Para 3, line 3 — After the word 
‘landlord’ place the figure 5a and add the 
following as Foot Note : 

5a But see 1949 Nag 336 (AIR V 36 C 129 
P 10) : I L R (1949) Nag 432, Baban Pumaji 
Kale V. Ckampabai. (Sub-lessee remaining in 

possession after expiry of lease Lessor not 

assenting to his continuing in possession — 
Sub-lessee is liable for damages for use and 
occupation.) 

Page 1704, Para 5, line 3 — After the words 
“mesne profits ’ place the figure 7a and add 
the following as Foot Note : 

7a. 1953 Trav-Co 369 (AIR V 40 0 143 P 3) 
(DB), Nagamony Ku7naraswamy v. S. Thiru- 
chittamhalam. (Possession of tenant after notice 
to quit is wrongful — . He is liable for mesne 
profits — Liability is not affected by the fact 
that tenant had effected improvement against 
express stipulation in the lease.) 


Note 71 

Add in the Foot Notes indicated *. 

3. 1953 Trav-Co 353 (AIR V 40 0 132 P9), 
Easwara Pillai v. Krishna Prabhu. (Accord- 
ing to the custom relating to the cultivation of 
Punja lands no special formality is required for 
the surrender of the property after the harvest 
is taken. Although the transaction may not be 
of the nature of a mere licence it comes to an 
end as soon as the harvest is taken and paltom 
is paid to the lessor.) 

4. 1953 Trav-Co 353 (AIR V 40 0 132 P 9). 
Easicara Pillai v Krishna Prabhu. (Lease of 
Punja lands for cultivation is for period of 
harvest only — No particular formality for sur- 
rendering is required.) 

Add after P. 4 : 

[Pt. 5] Where the lessee has agreed to 
vacate the premises, whenever the land* 
lord sells the premises, it means that in 
the contingency the tenant wonld not 
insist upon other formalities essential for 
terminating a tenancy. The agreement 
does not exclude the landlord's right to 
terminate the tenancy after due notice. 
The agreement merely provides an addi- 
tional mode of termination of the tenancy. 
1951 Kutch 72 (A IB V 38 C 46 P 2), 
Vishangi Kunwarji v. Panchibai, 
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Note 72 

Add in the Foot Notes indicated i 

2- 1952 I D k 17237 (Pnnj) Baldev Inder Singh 
V. Bachan Singh, {Legal lepresentative of de- 
ceased lease would have same proteistioo as 
lessee has under East Punjab Bent. Restriction 
Act ) * 19 0 Bom IR (A I R V 7 C 42 P 3) 
(DB), B, S» Bammohanrai Jaswantrai Desai v. 
Somabhai. (In the absence of provision that 
tenancy is not to continue after grantees’ life 
time.) 

3. 1964 Bom 257 (A I R V 41 C 75 P 3, 6. 6, 13, 
14) : I L R (1954) Bom 448 (DB), Bavasaheb 
Waiad Mansur saheh v. West Patent Press 
Co. Ltd. 

4. 1962 IDA 17237 (Punj). Baldiv Inder Singh 
V, Bachan Singh. (Legal representatives of the 
deceased lessee would also have the same protec. 
tion as the lessee has under the provisions of 
the Bast Punjab Urban Rent Restriction Act.) 

6. 1964 Bom 257 (A 1 tt V 41 C 75 P 3, 5. 6, 13, 
14) : I L R (1954) Bum 448 (DB), Bavasaheb 
Walad Mansiirsaheb v. W est Patent Press 
Co. Ltd, (Such a lease is prima facie not iu- 
tended to be tenancy-at-will _ It may be for 
life time of lessee or a permanent lease.) ■£• Iv^fO 
All 683 (A I R V 37 C 228 P 12) : I L R (1952) 
1 All 86 (DB). Puimlal v. Bhagxcan Das. 

7. 1960 Bom 161 (AIR V 37 C P 3) (DB). 
B. S, Bammohanrai Jasxoantrai Desai v. 
Somabhai. 

12. 1946-52 I D 40420 (All), Ibne Hasan v. 
Masih Ullah 1950 Bo m 161 (A I R V 37 C 
42 P 3) (DB), B. S Bammohanrai Jaswantrai 
Dessai v, Somabhai. 

Add after Pt. 4 as a separate para : 

[Pt. 4a] In the undermentioned case, it 
was held that an annual patta is a lease 
ior one year which confers no right of 
transfer or inheritauce. 1951 Assam 14-0 
(AIBV 38GG4P 3)-.ILR (1951) 3 
Assam 35, Mafizuddin v. Mafiiclra 
Kumar Lahira. (Case under Assam Land 
and Revenue Regulation, I of 1886. Ihe 
lessees alone are entitled to have their 
names entered in the mutation register. 
Any person claiming a beneficial interest 
in the lease is not entitled to have his 
name mutated in the mutarion register.) 
Add after Pt. 6 as para 3 in Note 72 : 

[Pt, 6a] The tenancy rights which are 
transferable under h. 108 (j) are not neces- 
aarily heritable. 1954 Bom 257 (A I It V 
41 G 75 P 9) : I L E (1954) Bom 448 
(DB), Bavasaheb "Walad Munsursaheb v. 
West Patent Press Go. Ltd. 

Note 79 

Add in the Foot Notes indicated : 

1. (*60) e J A E L B 204 (210) (DB). Bandoo 
Mdlik ▼. AhduUdh. 

3. t’60) 8 A J E L B 204 (310) (DB). Bamloo 
MaUk V. Abdullah, (Denial of laodlord’a title.) 

4. (*49) 8 J A E L B 167 (169), Solar v. Baeab. 

X. P. Act (Sapp.) D.F./9 


Add after Pt. 6 as a separate para : 

[Pt, 6a] It is not open to a tenant by 
any unilateial act to alter his character of 
a tenant. Thus, a sub-tenant cannot by 
getting his name mutated as a tenant 
without the knowledge or consent of the 
tenant, claim to be a tenant. 1951 Him. 
Pra. 65 (A IE V 38 C 20 P 10), Kamla 
V. Mi. Nathin. 

Note 80a 

Page 1712/4 — In line 6 of the Note, after the 
words “to quit” place figure la and add the 
fohov/ing as foot-note : 

la. 1950 All 693 (A I R V 37 C v'28 P I*;?): I L R 
(1932) 1 All 85 (DB), Ramanlal v, Bhagwan 
Das. (Tenanoy-at-will — j.eath of lessee deter- 
mines lease — Suit against lessee’s heirs contiau- 
ing in possession as trespassers will lie.) 

Note 82 

Add after the second para, as a separate para : 

[Pt. iaj If there is possession under a 
void or invalid lease, (as where it is not 
registered), there is a tenancy-at-will. This 
situation generally arose in England when 
the lease was oral and offended against the 
Statute of Frauds. The law implied that, 
in the first instance, there was a tenancy- 
at-will and that it was converted by pay- 
ment of rent into a tenancy from year to 
year or from month to month as the case 
might be. (See Note 8) The law is the 
same in India. 1953 Gal 349 (A I RV 40 
G 130 P 11, 12, 13), Muraiidhar KulUiia 
V. Tara Dye. (Lease of premises invalid 
for want of registration Lessee in posses- 
sion paying rent from month to month 

Lessor accepting — There is tenancy from 
month to month.) 

Add at the end of Nets 82 : 

[Pt. 4] In the undermentioned case, it 
was held that a person in possession under 
an invalid lease is a mere trespasser and 
that therefore he cannot invoke the aid of 
the principle of constructive possession, 
viz , the possession of a part is the posses- 
sion of the whole. The doctrine is availa- 
ble to a person who has the legal title 
vested in him in the leasehold. The pos- 
session of a trespasser is limited to the 
lands which are actually in his physical 
possession. 1951 Pat 160 (A 1 E "7 38 G 
24 P 9) (DB), Hari Prosad Agarwalla v. 
Abdul Haq. 

Note 84 

Add after Pt. 2 : 

[Pt. 3] But in the undermentioned case 
it was held that the right as a tenant can 
be obtained by permanently occupying 
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land only by a custom or by grant from 
the ovpner if the latter has power to grant 
such a right, or under an Act of the Legis- 
lature. When, therefore, no custom is 
pleaded and there is no Act of the Legis. 
lature conferring permanent rights on the 
persons occupying the land and the lease 
settlement on which they rely is prohibit- 
ed by the statute, it is not open to the 
Court to hold that they had acquired right 
of tenancy by prescription. 1952 Fat 43 
(A I F V 39 C 15 P 5), Sahabu !\Jahton 
V. Bari Ram Mohto. ({’8 ) I L R 9 Bom 
198, Radhabai v. Ana7ttrav Bhaavant. 
Doubted.) 

SECTION 106 
State Amendment 

U. P. 

In 106, 

(1) The words “expiring with the end 

of a year of the tenancy” and “ex. 
piring with the end ol a month of 
the tenancy” shall be omitted ; and 

(2) For the words “fifteen days’ notice,” 

tne words ‘'thiry days’ notice”, 
shall be substituted, 

— Civil Laws (Reforms and Amecdment) 
Act, 1954, ech. 

Note 2 

Add in the Foot Notes indicated : 

5. 1932 Cal 221 (A I R V 39 C 75 (14) P 6), 
Nagendranath Karmakar v. Jotish Chandra 

Mukherjee. (Lease for maoufacturt Lease 

deed stating that lease would be determined by 
one month’s noticd*..-Six months* notice not 
necessary.) 

7. 965 Rej 1 (3) (Pr 18) ( (S) A I R V 42 C 1) 
(OB), Suraj Mai v Sita Rctti. (Tenant agreeing 
to vacate on receiving information one month 
previous to the time when it was intended to 
be vacated.) U61 Mad 406 (AIR V 38 0 121 
P 5) (DB). Arunachala Naicker v. Mahmood 
Saheb. (Lease for a period of two years on 
monthly ‘rent— Contract providing ti at lessee 
is to vacate if one month’s notice is given after 
the expiry of lease — Held notice of one month 
conld bf given at any time after expiry of lease.) 
^ 1961 Raj 88 (A I R V 38 0 37 P 4), Ghulam 
Mohammad v. Lakshmibux. 

[But set- 1953 J & K 15 (A I R V 40 C 8 P 3) 

12 J & K L R • 1, Vishzva Nath v. Bishen Dass, 
(Whert “the local law to the contrary” provi. 
des six raonths* notice in pl.ee of 15 days’ 
notice to be ^iven by » landlord to a tenant, it 
does not reli‘ ve the landlord from • hat condi- 
tion which is provided by S 106 of the Tians- 
fer of Property Act and which is that the 
notice must expire with the end of the mo ’h 
of tenanov. 1923 Lab 659 (A I V 10), Chuni 
Lai V. Chuni Lai . 1988 ( a! 656 ( \ 1 R* V 25), 
Baidayna'h Basdk Onkar Mul ; 1943 Bom’ 
306 (AIR V Zd), Utility Articles Manufactur- 
ing Co. V. Molilal Bombay Mills Ltd,, Rel, 


SUPPLEMENT 

on.) :951 Sau 64 (A I R V 38 C 32 P 3),. 
Sunder ji v, Gangubai. (If the contract con- 
tains a stipulation only as to the period of the 
notice it modiQes the provisions ol S 106 o- 
that extent but does affect the other regnire- 

ment of the section, viz., that the notice is to 

expire with the end of a month of tho tenancy, 
and this latter requirement has to be coQjplied 
with in order that the lease can be validly 
terminated.) •£« 1950 Ajmer 79 (AIR V 37 C 87 
P 6). Mukanenand v, Oulabchand, (Though 
the speeiiil contract as to notice of one month 
abrogate the fi st rule in 8. 106, regarding 
15 days’ notice still the notice had to comply 
wit the seond rule in that section and was 
invalid a- it did net expire on the last date ol 
a mouth of the ten-incy.)] 

8. 1949 All 703 (A I R V 36 C 261 P vQ) : I L B 
(1949) AO 840 (DB), Suiti Devi v. Banarasidas. 
(Original ]eas:e providing for 3 months’ notice—. 

Lease held over on same ter s Provision of 

6 month-’ notice nut applicable.) 

[ ut see 1952 Cal 465 (A I R V 39 P 11), Soilo- 
hala Dassec v. Trippassier H. A (Lc'see 
holding ovir — No agreement as to terms of 
holding over— Lease dee'ned to b( from n .mth 

to month under 8. 106-16 days’ notice os 
required by 8. 106 is sufficient even if original 
lease provides for one month’s notice ; 1934 
Cal 135 (AIR V 21), Das Rathi Kumar v Sarat 
Chandra and (’06) ILR 32 Cal 123, Trailokya 
Nath v. Sarat Chandra, Bel. on. 1953 Mad 
884 (AIR V 4 C 347 P 16) : I L B (1953) ad 
81 (DB). Baf.ayya v. V enkataraman, (Terms 
of She expireo lease c.%Dnot be imported nnder 
S. 116 when the tenant bolds over.ij 

9. 1953 Sau 119 (A I B V 40 C 60 P 6) (DB), 
Kcsharlal V rehand v. Bal Ajawali Vachhary, 
(Condition in the rent n »te to the effect that 
tenant should deliver possession to landlord at 

whatever time he makes thedemand .Condition 

merely means that tenancy is not for fixed 
term end does not amount to contract to the 
contrary ) 

Add after Pt. 6 as a separate para : 

[Pt 6a] When there is a contract 
governing the question of notice, the Court 
must read tbut contract in a reasonable 
way to ascertain what the parties intended 
by way of notice and not try to read into 
the oontract some term that would have 
to be implied onlyiftnere were no contract. 
1951 Mad 408 fA I R Y 38 G 121 P 3) 
(DB)y Arunachala Naicker v. Mahmood 
Saheb. 

Add alter Pt. 7 r 

[Pt 7a] Where a lease for manufactur- 
ing purpose specifically provides that the 
tenancy is to be treated as a monthly 
tenancy, it wonld be a valid contract to 
the contrary and on the terms of this sec- 
tion itself the tenancy would be termin- 
able by fifteen Hays* notice to quit expiring 
with the end of the tenancy 1955 Assam 
102 (104) (Pr 5) (AIBV42 G 21) (DB). 
oewan Stngh v. Mandalal Agarwalla, * 
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Add after Pu 8 at the end of the paragraph : 

See al'to S. 116 Notes 11 and 12« 

Add after Pt. 9 ; 

[Pb. 9a j The contract to the contrary, 
as contemplated by the section, need not 
be an express contract : it may be implied, 
but it certainly should be a valid contract. 
If it ii* no contract in law, the section will 
be oiierative and regulate the duration of 
the lease. 1962 S C 23 AIH V 39 0 G 
P 13) : 1962 S C B 269 : 31 Pat 21 
(SC). Ram Kumar v. Jagdish Chandra. 

Aod at th> end alter Pt 10 : 

[Pt. ll] Where the kind of agreement 
which a tenant sets up cannot be proved 
except by a registered instrument and 
there is no registered agreement, the re. 
quirement of the law that he must prove 
an agreement to tne contrary, even if such 
a contract is pleaded cannot be fulfilled. 
1966 Nag 27 (29) (Pr 8) ( (S) 4 I B V 
42 C 6) \ I L B (1964) Nag 967 (DB), 
haldeoprasad v. Dashrathlal. 

Note 3 

Add in the Foot Note indicated : 

2 ln55 N U C ( adh U) 62 (4 1 B V 42), Sant, 
saran v. Banhelal Ramlal -f* 195 t N \J C ( ' adh 
Bi IIS'? (A 1 B V 42), Wazir Pahlwan v. Bar- 
narayan Oangaram ■i* 19oS Tra.-Co 577 (AIR 
V 40 C 227 P 8) : 1 L U (lOoO) Trav-Co 706 
(DB), Bharat Insurance Co. Ltd. v. Bivathu. 

(Tenancy originally a monthly one Valid 

notioi ut termination served and accepted — 
Tenant cl iimin’. e:tteasion of time by months 
aa per Rule 9 of Cochin N.;D-hegmentiai Rent 
Control Order of 11x8 — Estension allowed by 
Bent Controller — Tenancy becomes one for 
definite lerm only and expires by eiRax of time 
—Such tenai-cy is not (.overned by 106— No 
notice terminating letjancy is necessary ) 

3 1955 N U c (Tripura) 19*5 (A B V 42), 

Kumar De v Asutosh Bhowmik. (Lease 
for a fixed term of years No pruvision in Itese 
dee>i tor any noiice to ijuit m oase ot breach of 
contract— Lessee continuing in poesesaion alter 
expiry of term ol his lease without payment of 
any rent, though be was bound to deliver 
possession to lesbor under B x08 (g), T. P. Act 
— Notice to quit >b not necessary — Any notice 
to quit served by the lessor on the lessee cannot 
be held to be defective merely because it is not 
a six montba’ notice.) 

Add as a separate para at the end of the Note: 

[Pc. 6] A unilateral document of lease 
for a term providing for ejectment with, 
out notice after expiry of term executed 
and registered by the tenant alone would 
not operate as a valid lease or contract 
dispensing wiih requirement of notice 
under this section, so as to enable the 
landlord to maintain a suit for ejectment 
without such notice on ground of expiry 
of the term of the lease. 1965 N U G 


(Cal) 844 (A 1 B y 42), Bhabatarini 
DaiiSi V. Monomohan Palsai. 

Note 6 

Add in the Foot Notes indicated : 

la. See also 1952 All 141 (AIR V 39 C 51 P 9), 
Amer Singh v, Hoshiar Singh. (Where the 
rent note provides that "in case oi the lessee’s 
failure to pay khe leut agreed, the lessor would 
be entitled to eject the defendant,” no question 
of not CO can arise at nil as, when such a con. 
tingency arises, the lessor can sue 'o eject the 
lessee straightway as a mer trespasser ) 

3 1953 C.d .-‘dvi (A I R V 40 130 P 1 ), Murli. 

dhar Kulthia v. Mt. Tara Dye. (Such a ten- 
ancy is converted by payment and acceptance 
of rent into one from year to year or month to 
month as the case may be.) 

5. 1955 N L u (Trav Co) 765 (A R V 42), Nara- 
yanan Thayyan v. Qovinda Menon. * 1952 
Kutch 3 (A 1 R V o9 C 6 R 2., Vcllahhaji 
Bhanji v. Jivandas Murarji. (According to 
rent note, rent settled tor one year — Rent to 

be paid from month to month as it fell due 

Tenant to vacate, at any time when called upon 
to do BO— Tenancy.ai.will ia created— No notice 
to quit is required — Even after expiry of 12 
months if lenant continues, tenancy still re- 
mains tenancy.ut-wilj aod does not become ten. 
ancy from month to month ) 

[See however 1951 Oris a 262 (A I R V 38 
C 63 P 1 ), Bananiali Behera v. Padmalahha. 
(Where the leuauts have put up a. dwelhog 
house and have been pro ed to have remained 
in occupation of the land for as long as 70 
years, paying a uniform annual rent, the 
tenancy caunot be termin.ited without a rea* 
sonable otice being served on them whether 
the tenancy is ai'ricuitural or not.)J 

6 . 1955 N U 0 (Trav-Co) 765 |\ I B V 42), 
Narayanan Thayyan v. Govinda Menon. 

1951 Orissa ^62 ( . 1 rt V 38 0 o3 P 10), Bana- 
mail Behera v. Padmalabha. 

7. 19 .0 All 583 (A I rt V 37 C 228 P 12) : I L R 
(1952) 1 All b 5 iDB), Raman Lai v. Bhagtvan 
Das. 

Add alter Pt. 7 : 

[Pfc 7a] But a notice not signed by the 
lessor or his agent is of no value. 1961 
^ rissa 262 ( A I R V 38 C 63 P 10), 
Banamali Behera v. Padmalabha. 

Note 9 

Add after Pt. 1 as a separate para : 

[Pt. 2] The Bombay Tenancy and Agri- 
cultural Land Act. 1948, makes it impos- 
sible for the landlord to terminate the 
tenancy either of a protected or non.pro. 
tected tenant by giving a six months* 
notice expiring at the end of the year. The 
Act is therefore a local law to the con. 
trary within the meaning of this section 
and the tenancy ot a protected tenant 
cannot be regarded as one from year to 
year. 2953 Bom 332 (A I B V 40 G 104 
P 2) (DB), Jagannath Narayan v. Va. 
sant Ramkrishna. 


132 [s. 106, N. 9.13] 


T. P. ACT — SUPPLEMENT 


Add after Pt. 2 as a separate para : 

[Pb 3] There is nothing in the Admi- 
nistration of Evacuee Property Act, 1950, 
which deprives the landlord of his right to 
give a notice to his tenant and terminate 
his tenancy umler S. 106, T P. Act. 195^ 
Bom 56(A I R V 41 G 10 P 2, 3) (DB), 
Bapasola v. Mirchandam, B. D, 

Add after Pt. 3 as separate pafas : 

[Pt. 4] Though H. 106 required that 
before a monthly tenancy could be deter- 
mined a notice under that section had to 
be given, when an order has been made 
under S, 6, sub-s. (2) or (3) of the Bengal 
Suppression of Immoral Tra£Bc Act, 1933, 
the landlord becomes entitled to determine 
the tenancy immediately and this notwith- 
standing S. 106, T. P. Act, as such power 
is given to the landlord under sub-s. (8) 
which operates ‘notwithstanding anything 
contained in any other law for the time 
being in force. 1955 N U G (Gal) 1100 
(A I R V 42)^ Nemai Ghand Sen v, 
Kumud Behari Basu. 

[Pt. 5] The statutory tenancy under 
S. 12 (1), West Bengal Premises Rent 
Control (Temporary Provisions; Act (XVII 
of 1950), would come to an end only 
under one of the different clauses in the 
proviso to sub s. (1) and no notice under 
S. 106, T. P Act is necessary 1955 Cal 
226 (229) (Pr 9) ( (S) A I R V 42 G57) 
(DB)^ Haraial Das v. Pasupati Charan 
Biswas^ 

Note 12 

Add in the Foot Notes indicated : 

2. 1955 N U C (Orissa) 935 (A I R V 42). Bahan 
Ranay- NarshUig Swar. Lease for build ng 
purpose is to be presumed to be monthly ten. 
anoy ) ^ 1953 Orissa 245 (A I R V 40 C 69 P 5). 
Chkoti Bai v. Gangadhar Misra, i* 1952 IDA 
17282 (Nag) (DB), Vijayseslia v. A. D. C», 
Akola. i 1952 IDA 17283 (Nag), Shamrao v. 
Ambadas. (Where the rent note says that on 
the date of exeoutio Rs. 6 were paid as rent for 
the year, that does not show that it is a yearly 
tenancy. Rents are paid sometimes in a lump 
sum at the end of a year even though the ten- 
ancy may be a monthly one.) 

5. 1952 S 0 23 (A I R V 39 C 6 P 13) : 1952 
S 0 R 269 : 31 Pat 21 (S 0), Earn Kumar v. 
Jagdish Chandra, 

Add after Pt. 3 as a separate para : 

[Pt 3a] The rule of construction em- 
bodied in this section applies not only to 
leases of uncertain duration but also to 
leases implied by law which may be in. 
ferred from possession and acceptance of 
rent (See also Note 18.) 1952 S C 23 
(AIRV39G 6P 13) : 1952 S C B 


269 : 31 Pat 21 (S G)^ Ram Kumar v. 
Jagdish Chandra, 

Add after Pt 5 as a separate para : 

[Pt. 6] This section cannot be read sub- 
ject to 8. 107, which deals with the crea. 
tion of tenancy from year to year by act 
of parties only by a registered instiument. 
A lease which is to be deemed to be a lease 
from year to year by operation of law is a 
very different thing from a lease from 
year to year by act of parties. Hence, it is 
incorrect to say that unless a lease is crea- 
ted by a registered document no ptesump- 
tion as to year to year tenancy can be 
drawn under S. 106. The two sections 
deal with entirely different matters and 
there is no oonffict or contradiction be- 
tween the two. 1950 Cal 23 (A I R V 37 
C6P23):IL R 1950) 2 Gal 443 
(D B), Ram Protap Kayan v. National 
Petroleum Go. Ltd. (Obiter: — Per P. N. 
Mitra J.) 

Note 13 

Add in the Foot Note indicated : 

2. 1952 Assam 103 (A I R V 39 P 2% 31) : I L B 
(195i) 4 Assam 401 (F £). Himatsingka Tiivber 
Ltd. V. Kumudini Dutla. (Tenmcy for residea- 
tial purposes and f >r staoking timber which Is 
commercial purpose — Tenancy is not for agri- 
cultural purposes — Tenancy is governed by 
Transfer of Property Act and not Ooalpan 
Tenancy Act — Notice to quit should be uniler 
T. P. Aot and not Goalpira Tenancy Act.)f<1950 
Cal 20 (A I R V 37 0 5 P 7. 8) : I L R <195 •) 2 
Cal 268 (DB), Abdul Samad v. Jitoo Chowdhury, 
(Plaintiff taking some nun-agricultural laud on 
lease from uncles auo sub-leasing some to defen- 
dant for re^^idential purposes — Upon death of 
uncles, plaintiff inheriting their interest and 
amalg imating them with some agr oultnral 
holding inherited by him from father — Defen- 
dant held did not become under rai> at, irithin 
the meaning of S. 4 (3), Bengal Tenancy Aot, 
sub- lease being nnn ag ioultural at inception and 
having retained that character throa.<hout ^ 
Notice under 3. 106 held valid.) 

In foot-note la for “A < R 1949 Mad 275** 
substitute “AIR 1948 Mad 275” and add the 
following as foot-note remark : 

‘‘I Note : Commented upon in 1963 S 0 238 
A I R V 40 C 55 P 23) 1953 SCR 1009 (SO), 
Namdeo v. Narmadabai.]** 

Add after Pt. 3 : 

[Pt. 3a] The Court must look to the 
original intention of the parties which cad 
be gathered from the deed itself and not 
to the subsequent conduct of the lessee. 
1951 All 396 (AIR V 38 G 70 P 6) 
(D B)t Manzoor AU Usmani v. Mt L<^ 
Devi. (If after taking a lease for a show* 
room the lessee, (a manufacturing con- 
cern) began to carry on any manufacuring 
operation upon the premises the lease i2 
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not converted into one for manufacturing 
purposes. The very fact that the lease vfas 
only for a period of one ye ir indicates 
t^t the original intention was not to let 
out the premises for manufacturing pur- 
poses.) 

[Pt. 3b] A lease for manufacturing pur- 
pose must be a lease which at its incep- 
tion is for that purpose by agreement of 
the parties and both parties must know 
that the lease is for manufacturing pur 
pose at the time of the grant. If that is 
not 30 the nature of the subsequent user 
by the tenant without agreement of the 
landlord will not convert it nto one for 
manufacturing purpose. 1952 Cal 320 
(AIR V 39 G 83 P 16), Sati Prasanna 
V. Md» Fazal. 


[Pt. 3c] The word ‘manufacturing’ in 
this section should be given its commonly 
understood meaning which is neither the 
•tymological meaning nor the technical 
meaning as applied to mechinical indus- 
try or commerce. The popular concept is 
that there must be production of a new or 
a different article or the process must bo 
such as converts one kind of article into 
another. In this sense printing simpliciter 
is not necessarily a manufacture. 1952 
Oal 320 (AI R V 39 G 83 P 13), Sati 
Paasanna Mukherjee v. iLfci. Fazal. 

[Pt 3d] A lease for mixed or multiple 
purpose like dwelling purpose, for setting 
up a printing press and for ordinary busi- 
ness purposes is not a louse for 'manufac- 
turing purpose’ within the meaning of this 
eeotion but is within the moaning of the 
words ‘any other purpose' in the section. 
1952 Gal 320 (A I H V 30 G 83 P 10 
Sati Prasanna Mukherjee v Md Fazal. 
* 1955 Cal 160 (172) (Pr 19) (A IR V 
42 G 43), Tj. A. Sa^mders v. Land Corpo- 
ration of Bengal. (Where the tenancy is 
for ‘residential and manufacturing pur. 
poses' as distinguished from 'mmufactur- 
log purposes these ‘mixed and multiple 
purposes' would take it outside the earlier 
clause and bring it within the later resi- 
duary clause for any other purpose'. 1952 
Cttl 320 (A I R V 39 C 83), Sati Prasanna 
▼. Md. Fazel; A F. O. D. No 52 of 1950, 
D/. 23.11-1950 (Cal.) Mohd. Fazal v. Sati 
Prasanna. Foil.) 

[Pt. 3e] The use of the word "manu- 
fiioture*’ to describa the process of prepara- 
lion of sweets though not unknown is, 
gsnerally speaking, not very appropriate 


and as a general rule it cannot be held that 
preparation of sweetmeats would answer 
the test of “manufacture’ for purposes of 
the section. 1954 Gal 224 (A I B V iO 
C 84 P 6) Brohmananda Das v. Nagendra 
Chandra Sarkar. (Held on facts that lease 
in question was at least as much for sale 
of sweets as for preparing the same in the 
disputed premises That being so, it was 
not solely for manufacturing purposes but 
was as much for other purposes as well. It 
was therefore, a lease for “any other pur- 
pose.)” 

Add at the end of the Note as a separate para'. 

[Pt. 6] Where the plaint in an eject- 
ment suit very distinctly averred that the 
tenancy was a monthly one according to 
the contract between the parties and the 
assertion in the plaint was nob specifically 
denied in the written statement; and the 
only plea which the defendants set up was 
that the lease granted to the defendant 
being a manufacturing lease, the fifteen 
days' notice was invalid, it was held that in 
the absence of any specific denial, it must 
be assumed, that there was a contract 
according to which, in spite of the nature 
of the tenancy, the parties agreed that the 
tenancy should be a monthly tenancy for 
which a monthly rent wa- payable, and 
therefore on the terms of S. lUG itself the 
tenancy was terminable by fifteen days’ 
notice to quit expiring with the end of a 
month of the tenancy. 1955 Assam 102 
(104) (Pr 5) (AIBV 42G 21) (D B), 
Jewan Singh v. Mandalal AgarwaUa. 

Note 15 

Add fn the Foot Notes indicated : 

1, 1952 S J 23 (A I R V 39 C 6 V 13): 1952 SOU 
209 : 31 Pat 21 (S C), Tintn Kumar v. Jagdish 
Cha'idra*l95\ Oris a 262 vAIR V 8S .. 03 P 9), 
Bananuili Behera 7. Badmalahha. {Annual 
rent fixed - i’enancy is not Ir.m month to 
month merely because a house stands upon tbs 
boldioR.) 

[S «0 also 1955 Assam 102 (IC5) (Pr 6) (A I R V 
42 O 21) (D B) Jcivan Singh v. Mandalal 
Aganoalla. (The mode in which rent is express* 
jy payable nllords a presumption that the 
tenancy is of a character corresponding to the 
the natnre of the monthly or the annual pay. 
ment.) 

2. 1954 Asfam 5^ (A I R V 41 0 15 P 0) : I L R 
(1953) 6 Assam 207, llavtida Khatoon v. Shiba. 
nanda Bhandaribl '52 B C 23 (AIR V 39 0 6 
P 18 ) : 1952 BCE *269; 81 Pat 21 {B C), liam 
Kumar v. Jagdish Chandra. (Lease of land (or 
building purposes for ten years fixing yearly 
rent -Lea'jo inoperative under Uw ^Aeceptanee 
of yearly rent — Tenancy from month to month 
arises by implication of law.) 
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3. ’955 N U C (Sau> 9^3 (A I R V 42), Jivandas 
DJiarshi v, Andarji ManeJcchand. lA lease of 
sfaOjis in which no term is fixe i will be deemed 
to be a leasH from inont • to month and not 
from year to year aot.vithstandiny the fact that 
rent was to be paid at the end of the year and 
was fired at an mnuai ra’e.) -P 1952 IDA 17283 
<Nag), Shamrao v. Audiadas. (Rent note in 
respect of a house atatiotj t at a certain amount 

was paid as rent for the ye ir Held it was a 

monthly and not yearly tenancy.) 

[See also 1955 N U C {As«am) t294 (AIR V 42), 
Akara Sheikh v Saf aruddin Ahmad (A mere 
reservation of an annual rent does not make 
the tenancy an annual tenancy It is the pur- 
pose of the tenancy which determines whether 
six months’ notice to quit is essent'al or a 
notice to quit terminatin'; within a fortnight 
of the expiry of the tenancy would be quite 
enough: 19i2 SC 23 (AIR V 39 C 6): 1952 S 3R 
269 : 31 Pat 21 (S Cl. Ram Kumar Das v. Jag 
dish Chandra Deo. Foil.) 

Add ,^fier the end ol Pt. 2a: 

[Pfc. 2b] It is submitted with respect 
that the decision in so far as it holds the 
lease to be valid for the 6rst year is not 
correct. In Ram Kumar v Jagdish 
Chand a, the Supreme Court had an occa- 
sion to deal with this very question. In 
that case the defendant had executed a 
registered kabuliat in favour of the plaintiff 
by which ho took a settlement of land for 
building purposes at an annual rent for a 
period of ten years. The defend mb paid 
the annual rent for the first two years 
only. The kabuliat net being an operative 
document under S, 107, the question was 
whether the tenancy created by implication 
of law was a mouth to month tenancy. 
It was held that the tenancy created 
by implication of law must be presumed 
to be a monthly tenancy under this sec- 
tion. In repelling the contention that a 
lease for one year certain might fairly be 
presumed from the p lymsnt of annual reut, 
Justice B. K. Mukherjea who delivered 
the judgment of the Court observed as 
follows 

‘'But one serious objection to this view seems 
to be that this would amount to making a new 
contract for the parties. The parties here cer- 
tainly did nob intend to create a lease for one year. 
The lea^e was intended to be for a eriod exceed 
ing one year, but as the intentioi was not 
expressed in the proper legal form it could not be 
given effect to. It is one thing to aay that in the 
absence of a valid agreement, the rights of the 
parties would be regulated by law in the same 
manner as If no agreement existed at all; it is 
quite another thing to substitute a new agree, 
men for the parties which is palpably contradioo- 
ed by the admitted facts of tho ca.^e.'* 

— 1952 SG 23 (A IB V 39 G 6 P 15) : 
1952 SGR 269 \ 31 Pat 21 (S G). 


I Note 17 

I Adi in the Foot N'..te indicated t 

la. 1955 N U C (Cal) 75R (A I R V 42). Lackmi 
Narayan v. Amulyadhan Auddy. (A montbly 
tenaocy does not come to an end on the termi. 
nation of every mon*oh. A characteristic of a 
periodical tenancy is that as each period com- 
mences it is no- a new tenancy it is really an 
accretion to the old tenancy.) 

Note 18 

Add in the Foot Note ■ indicated : 

1 1955 N U C (Orissa) 9-5 ( v I R V 42), Bohan 
Rana v Narshing Swar, Unregistered lease f?r 
a amber of year for building purpose— Tenan- 
cy created by acee.-itance of rent ma be presam- 
ed under S. 106 to be montblv tenancy.) 10i2 
S C 23 A 1 R V 39 C 6 P 19) : i9->2 SCR 259; 
3* Put 'I (S 0), Itam Kumar v Jagdish 
C/mndro4ii953 nl 34.f lAlR V 0 ) 130 P 1, 
1 I. Murlidhar Kultkia v. Tara Dye, (Lease 
invalid for ant of registration.) 

2. 19 '^5 M U Oal) 844 (A I R V 42). Bhabata- 
rini Dassi v, Monomohan Palsai (U i'aieral 
lease -.y tenant for a ter n providing for eviction 
withou'i notice is invalid — Landlord cannot 
eject le-see without notice on efflux of time on 
ground that it operates as a contract to the 
contrary which dispenses with notice to quit 
under S. lOo.) 4. 19M S 23 (A I R V 39 0 6 
P 13) ; 195f S O R 2 ’9i 31 Pat 21 (S C), Bam 
Kumar v, Jagdish Chandra. 

Note 19 

Add in the Foot Notes indicated : 

2. See also 1954 Nag 493 (293) (Pr 5) (A I R 
V 41 C 105): I L R ^19.^4) Nag 6 4 (DB), 
Bochaldas T iJeamohand v. Ratanehand Bagh^ 
mat Notice nee<i not mention exact date of 
termioition ol tenancy — It is enough if land., 
lord says that the tenant should vacate at the 
en*! of the month of the tenancy.) 

3. See ('50) 86 Cal L Jour 199 (-218, 219), 8m, 
Durgarani Devi v. Mohiuddin, (A notioe to 
quit and deliver possession “on the expiry of a 
month of your teoiney which will expire next 
after the end of one month from the service of 
this notice," held not vague and uncertain.) 

4. 195 i Nag 101 (A 1 B V 39 C 46 3) P 7). Qaya- 
prasad v. 5. S. Munnilal (’60) 66 Cal L Jonr 
19 (219). Sm. Durgarani D vi v ^ihiuddinif 
1953 Cal 352 (A I R V 40 0 131 P 13. i6), 
Jat'.ndra Nath v. Malai Ram, 

5. 1954 Ajmer 62 (63) (Pr 6) (A I R V 41 C 69) 
Hukatnehand Kishanlal v. Nathmdl, (Notice 
to quit must DOC be interpreted too technically 
or in a spirit of hair splitting.) ■£• 1952 Punj 423 
(A I tt V t9 P 4) : I L R (1953) Punj 100 (OB), 
Baxoa Singh v KundanlaX. 

6. See also 195*2 Nag lOl (A I R V 39 C 45 (3) 

P 7), Gayaprasad v, S S Munnilal * ‘SSI 
IDA 17283 (Nagf Abdul Azim v Yahubekhan'B 
(’50) 86 0*1 L Jour 198 (218), Sxn Durgarani 
Devi V Mohiuddin 4* I9i3 Cal 352 (A I B 40 
C 31 P 13, 15), JiUndra Nath v. HeUai 
Ram. 

7 95 > N U 0 (Sau) 1488 (AIR V 42). Ibra- 

him Noorbhai v, Vallaohdas M.anji, (N .tie# 
dated 9.11-19.51 asking to vacite on expiry 
one inontn from receipt of notice or on ospirT’ 
of the moiitb accoiding to dofen (ants own 
belief is valid.) * 1955 N U 0 (oau) 1492 (AIR 



T. P. ACT — BUPPLEaSENT 


ia. 106, N. 19.23J 136 


T 42), Trikamdas JV ichaldas v. Abdul Kadar. 
(A lease f r ne year coraaieiiced n Kartak 
Sad St. 2005 corresponding with 2 11 48, and 
aooo'disg to the English calendar the month 
of the tensiioy expired o the Ikt of the 
month. The notice to quit expired on 30-4.50, 
atriotly speaking, the notice should have ex- 
pired -.n the 1st of May. Held that a clerical 
error as regards the date, which did • ot mis- 
lead, -Aould rot vitiate rhe n tics. 1938 All 849 
1 R V 25) Badal v. Bam Bharosa ; 1952 All 
14t, (A I El V 39 C 51) Amar Singh v, Hoshiar 
Singh iJel, onj (1954) 1954 3 All E R 2L4, 
(21') : (1954) 1 W Ij R 10, Eastaugh v. 
Macoherson. (Where the landljrd let to a 
tenant a office on a yearly tena cy ^^mcaen- 
, <d g 0 1st April. 1953, liable to be determined 
by three months’ ootico expiring at the end f 
any year and on 23rd December, 1953 the 
la diord by lotiee wrote to the tenant to 
accept three months’ notice to vacate ihe office 
b the date (i e , 31st iMarch, 19-54)" 

Held tbet the notice was valid a d unambigu* 
003 ; that the words “by the data” meant “ n 
or befO'e the date”, and ni.t “before the date”)*!' 
1953 al 5'i (A I B V 40 0 220 P 1 I (DB) 
Mrs. A. Cacacie v. S Safdar AIL (Terant 
occupying flat Nos. 3 and 3A— Notice mention- 
ing flat No. 3 only— .Receipts and correspon- 
dence showing that both partie understood 
that tenant was vacating entire premiBea—fTeld 
that in spite of the light misdescript on, the 
notice whs RuCdoienc and legal ) 1953 Cal 160 

<\IBV40C 53 P 27, 2S & 29). Tulsiram 
Shaw V. R. 0. Pal Ltd. (Where i etead of 
addressing the quit notice to a limited com 
pany which was the tena t it was addressed to 
a person who was the managi g director him- 
self and the ame of the company was written 
after the name of the ma 'aging director with 
a ’Limited” appended after the n me, and the 
notice was treated by the addres-^ee and the 
oompany as a notice to the company itself : 
Held that the notice was valid.) 1952 IDA 
17285 (Nag). Abdul Asi>/i v. Fn ubeJihan. 
^Where tae relevant p rtson of the notice was 
’this notice in hereby give to you that you 
Vacate the lands of my client by the last clay 
of your monthly to aoey which last day comps 
after 15 days of receip* of thi otice” Held 
that 1 10 notice was valid ) 1953 Cal 3-52 

I R V 40 C 131 P 13). Jatindra Nath v. 
Malai Ram. (A notice given on 19th July 19i5 
to qnit and deliver up possession “w th tbe 
end of 31 t July 1945 or at the end of a month 
of yonr tenancy which would expire uext after 
15 days from the receipt of this notice” la 
neither vague nor insufficient and not bad 
in law.) 

9. (’50) 86 Cal L Jonr 193 (211) Sm Durgarani 
Dtviy Mohiuddin. (The lessor has no ri.htto 
terminate tbe tenan -y by giving notice to quit 
a part of the demised premises and tbe asiiignre 
of tbe reversion of part does not acquire a right 
to terminate the tenancy by giving notice to 
quit ae to flneh p.vrt, unless tbe tenancy has 
been broken np-i 

12. See 1952 Oal 221 (A 1 R V 39 C 76 (141 P 8), 
Natfendranath Karmakar v Jatish Chandra 
Mukherjee ( >lotioe t * quit recitin; that defen- 
^nt No. 1 was the tenant, that defen lant 
No, 2 bad merely paid portions of tbe rent by 


cheques and that as a matter of abundant 
caution, the notice to quit was also served on 
him : Held, that the reason in the notice to 
quit was not material for determining validity 
of notice. Unquestionably defendant No. 2 was 
required by the notice to quit to deterniine the 
tenancy of the defendant No. 2 if ultimately 
such a tenancy wxs found to be true.) 

Add after 4 r 

(Pt. 4a] Courts should give such cons- 
truction a3 would not work hardship on 
the tenant and woutd not strain the langu- 
age too much against the landlord. 1954 
N,.g 292 (293) (Pr 5,6) (AI B V 41 G 
105) : I L B (1951) Nag 624. (DB) 
Boohaldas Tihamchand v. Batanchand 
Baghmal, 

Add after Pt. 5 * 

[Pt. 6a] When tbe language used in a 
notice is open to doubt it is necessary to 
look at the intentim of the landlord and 
the rule of construction is to make it 
sensible and nob insensible. 1953 Gal 160 
(A I B V 40 0 53 P 21, 23), Tulsiram 
Shaw V- B. C Pal Ltd, 

Add after Pt. Sa as a separate para : 

[Pt. 5b] The principle underlying the 
rule embodied in the section is that the 
tenant mast have clear 15 days’ or 6 
months’ time prior to the end of the 
month or year of his tenancy so that he 
may in the meanwhile remove his effects 
after arranging for another accommoda- 
tiOQ. If in addition to this period he is 
allowed a fuw hours more so that he leaves 
the premises by tho first day of the en- 
suing month or year he cannot be said to 
be prejudiced and the notice cannot be 
held to be invalid on that account. 1953 
All 218 (A I RV 40 G 100 P 13), Ghasi 
Bam V. Chaubey Mitra Sen. 

Note 21 

Add in tbe Foot Note indicated : 

2. 1916-52 ID 40461 (Nag), Sh Karim r.Jagan^ 
nath. (Five years’ lease — Forfeiture at end of 
oue year as per terms — S. Ill and not S. 106 
appUoa.) 

[See a’so 1916 52 I D 40529 (Nag), Hist. Indibai 
V. Shyamasunder (Notice requiring touant to 
vacate by the Slst March 1948 given on 1-3-48, 

U sufficient notice under 8. Ill (g). )] 

Note 23 

Add in the Foot N-'te indicated : 

1 1953 Puoj 243 (A I R V 40 0 101 P 7) : I L R 
(1954) Punj >49, liasheshar Nath Sarin v, 
Delhi Improveni'^nt Trust (Where a notice to 
quit has toen given, a eubsequeut no'ioe to quit 
is of no effect unless it oan be inferred from 
other oircamstaorres that a new tenancy has 
been created after tbe expiry of the first notice; 
nor does It amount to a waiver of the Arab 
notice in the absence of any proof thereof.) 
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Note 24 

Add in the Foot Notes indicated : 

4. 1954 Tripura 21 (22j (Pr 5) (A I R V 41 G 12), 
Oopal Krishna v. Jagadindra Kishore. (Suit 
for deolaration ol Takshielii taluki interest and 
for possession after ejectment — Neither party 
setting up tenancy — Notice not necessary.) •£• 

1952 J & K 35 (A I R V 39 P 2; : llJ & K L R 
59, Ramzan Khan v. Ghani Sufi. (Tenant 
holding over without consent of lessor >— Dis- 
possKsaiun by landlord — Subsequent obiaining 
of possession - Original lease is not renewed 
and be can be ejected without any notice.) ^ 

1953 Mys 62 (A I R V 40 C 32 P 7): ILR (1952) 
Mys 368 (DB), Gurumiirthappa, Af. v. Chick- 
munisamappa. <£• 1950 All 583 (A I R 37 > 22S 
P 12) : [ L W (1952) 1 All 35 (D B), Eamanlal 
V. Bhagivan Das. (Tenimcy-at-will — Death of 
lessee— Possession of lessee's heir is adverse and 
suit against him as trespasser would lie — Notice 
to quit is not necessarv.) 

7. 195U Mys t3 (A I R V 37 C 20 P 2) (D B) 
Siddarama Setty v. Kalappa. 

Add after Pt. 10 as separate paras : 

fPt. ll] Rent control legislation and 
notice to quit. — Where under the rent 
control legislation a landlord obtains pre. 
vious permission of the Rent Controller 
for issuing a notice to quit under this sec- 
tion to his tenant, the order granting 
XiermissiOQ is final till it is set aside in 
appeal. Even if an appeal is pending 
against the grant of saucticn, the landlord 
can issue a notice to quit under this section 
and file an ejectment suit. The mere 
pendency of such an appeal will not in- 
validate the notice. 1951 Nag 203 (AIR 
V 38G49 P 9)\ ILR (1931) Nag 401, 
Phanibkush m Deb v. Gulabchand. (1948 
Bom. 347 (A I R V 35 0 8S) : I L R 
(1948) Bom. 346, Indra Singh v, Sbiavax 
Oawasji, Dissent, from.) 

[Pt. 12] A permission granted to give 
quit notice remains valid and subsisting 
until the lease is terminated and tenant 
evicted. If, therefore, a notice given after 
permission is held to be invalid, fresh per. 
mission for sccoud notice is not necessary. 
(•51) 1951 Nag LJo^ir (Notes) 122, K P. 
Tkatte v. Vith ddas, 

[Pt. 13] Where a special law, such as 
the U, P. (Temporary) Control of Rent and 
Eviction Act, 1947, has imposed certain 
condition upon the exercise of the land, 
lord’s right to eject his tenant, one amongst 
them being that the tenant should make a 
wilful default in the payment of rent wit/oin 
one month of the service of notice of de. 
mand, and the tenant makes such default 
the parties would be relegated to the gene, 
ral law and according to the general law 


the landlord would be entitled to evict the 
tenant after giving the requisite notice. 
Landlord’s suit after giving such notice 
under the general law is competent even 
though the tenant tenders thereafter the 
whole rent due. 1952 All 579 (AIR 

V 39 G 96 P 3), Khumani v Sakteg LaL 

[Pt. 13a] A notice under S. 106, T. P, 
Act and a notice under S 3 of the U. P. 
(Temporary Control of Rent and Eviction 
Act can be given stmultaneoasly. If the 
tenant makes the payment, the landlord 
would have no right to file a suit by reason 
of S. 3 of the latter Act. 1955 N U C 
(All) 866 (AIR V 42) (DB), Sm. Bad- 
dey V, Sm. Mahadevi. 

[Pt. 14] Where a landlord seeks eviction 
of his tenant he must not only prove one 
of the grounds mentioued in 3. 4 of the 
Madhya Bharat Sthan Niyantran Yidhan 
but also that the tenancy was determined 
by a valid notice to quit or by any other 
mode recognised by law The provisions of 
this Act are not in any way abrogated or 
repealed by the Sthan Niyantran Vidhan, 
1952 Madk B 121 (AIR V 39 P 5, 11 ): 
ILR (1952) Madh B 126 (DB), GhhoU 
Lai V. Abdullabhai. 

[Pt. 16] t^ee also the undermentioned 
case. 1953 All 218 (AIR V 40 C 100 
P 10, 11), Ghasi Ram v. Ghiubeij Mitra 
Sen. (Plaintiff obtaining permission from 
District Magistrate under S. 3, U. P. 
(Temporary) Control of Rent and Plviotion 
Act — Even then notice under S. 106, T. P. 
Act is necessary: X'j52 All 863 (A 1 R 

V 39), Rayn Sarup. v. Gayatri Devi^ 
Poll.) 

Note 25 

Add in the Foot Note indicated : 

4. 1951 ABsam 70 (A I R V 88 0 36 P 15) : I LB 
(1950) 2 Assam 166 (D B), Itatneswar Gossoami 
V. Mongoli Chutiani, (Suit for eJectmeDt of 
monthly teoaut — Defoodant denying landlord’s 
title iu written statement^Defendant held not 
entitled to notice to quit ) 

Note 29 

Add in the Foot Note indicated : 

1. 1955 N U 0 (Panj) 121 (\ I R V 42), Dr. 
Prein Nath v. Pt. ManmoJian Nath Dar (Law 
presumes that a notice to quit has beeatimpliedly 
served on sub-tenant.) 

Note 32 

Add in the Foot Note indicated : 

5. 1951 All 853 (A • R V 38 C 214 P 10, 11, 13)- 
(DB), Sahir Husain Khan v. Sirajid Haq* 
(Ttioant holding over after notice to qaifc— 
Notice providing that tenant shell be liable to 
pay damages for use and occupation at u en- 
hanced rate of rent after the date fixed in the 
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nptlce—If tenant neither replies nor vacates the 
house, there can be no tenanoy by implication 
to pay the enbanoed rent — Tenant would be 
liable to pay damages (or nse and occupation at 
a reasonable rato not exceeding the eobanced 
rate stated in tbe notice for the p'^riod of his 
holding over: 1934 A.11 115 (A 1 B V 21), Madan 
Mohan Gavg v. Bohra R iin Lai, Dissent, from ) 

Add alter Pt. 2 as a separate para : 

[Pt 2a] Whoa the lessee has remained 
in possession after the torruication of the 
lease and the lessor has coatinued to accept 
rent from the lessee, the lease must be 
deemed by virtue of S. H6 to be renewed 
from month to month or from year to 
year according to the purpose of which 
the property is leased. (See >Jotes under 
S. 116.) (49) 1949 J L B 257 (258, 
269) (DB), Sri Naraxn v. Gangar Singh. 

Add after the word Pat a in Pt. 8 ihe word 
*'Raiastban” and aid the following in Poet 
Note 8 : 

1946- 21 D 40501 (Rajl, Purshottam v. Badha 
'Vailabht (Where the notice to quit by landlord 
requiring the tenant to pay enhaoce l rent on 
laiiare to quit «s invalid, ihe luuclord cannot 
claim enbanoed rent ) 

Add after Pt 8 : 

[Pt, 8a) The Judicial Commissioner’s 
Court of ^jmer has held that a tenant 
holding over after the expiry of the lease 
must be deemed to be holding over on the 
same terms as in the original lease, if the 
notice served on him after the expiry of 
the original lease is invalid, iiotwitbstand 
ing the fact that the notice contains a 
warning for payment of enhanced rent m 
case the premises are not vacated. 1950 
Ajmer 79 (AIB V 37 C 87 P 7), Mukan. 
ckand v. Gulabchand. 

Note 33 

Add in the Foot Not indicated : 

1. 1963 Nag 251 (A I R V 40 C 102 P 5) : I L R 
(1968) Nag 837 (DB), Mohammad Nurul Iluda 
V Kilcabhai (Tho fact that a person looks after 
certain house and collects its rent docs not 
make him a landlord entitled to terminate 
lease.) 

Note 34 

Add in the Foot Notes indicated ; 

2 . 1958 Orissa 245 (AIB V 40 C 69 P G), ChhoU 
Bai V Gangadhar Misra. (Notice given by 
brothers without joining their mother who has 
interest in tbe property at tbe time of ibc 
notice is invalid.) 

4 . 1958 Nag 18 (AIR V 40 C 10 P 8) : 1 L R 
(1958) Nag 672, Abdul Ilamid v. Bhuwaneshtvar 
Prasad i* I’ lO) 68 Oal L Jour 19^ (213), iSin. 
Durgarani Devi v Mohiuddin. 

5, (’60) 86 Oal L Jour 196 (213), Sm Durgarani 
Devi V. Mohiuddin. 

0. (’50) 8a Gal L Jour 198 (213), Sm. Durgarani 
Devi V. Mohiuddin. 


7. (’49) 1949 J L R 49 (DB), Bhagirath v. Lack- 
hmi Narain* 'Where the other oo-Ieesor had 
jJsc become a plaintiff, the notice which was 
on bebilf of both the lessors would not be in. 
valid although signed by one of them only.) 

Add 03 a ne<v sub. beading in the Note after 

Pt. 19 : 

Firm as landlord. 

[Pt. 20] L'he partners collectively, that 
is, as a firm are not debarred from enter- 
ing into a contract of lease and when they 
do so, they are the landlords and the firm 
is the lessor. Each partner acts as the 
agent of the other in law and it is not 
necessary that tho identity of tho partners 
should be disclosed either in ihe notice 
under 8. 106 or in the suit, unless the 
lessor or tbe lessee makes a demand in ac- 
cordance with the provisions of O. 30, 
Civil P. C. 1953 Assam 206 (AIB V 40 
G 87' P 6) : ILB (1952) 4 Assam 357, 
Saligram Bai Chunilal Bahadur and Go. 
V. Abdul Gani. 

[Pt. 21] Where therefore, the tenants 
do not deny that the plaintiff firm was the 
lessor and where they do not call upon the 
plaintiff firm to disclose tho names of its 
partners, the suit cannot be held to be in- 
competent on the ground tliat the part, 
ners of the firm were not joined as parties 
or that the notice was not served upon the 
defendants tenants on behalf of the part, 
ners individually. 1953 Assam 206 (AIR 
V 40 G 87 P 6)\ I LB (1952) 4 Assam 
357, Saligram Bai Chunilal Bahadur 
and Co v Abdul Gani. 

[Pt. 23] Once a relationship of land- 
lord and tenant is established between a 
plaintiff firm and the defendants, then 
whatever may have been tho changes in 
tbe composition of the plaintiff firm, tbe 
defendants continue to be the tenants of 
the firm and in a suit for ejectment 
brought by the firm, tbe Court is not con- 
cerned with the i lentity of ^he partners 
in tho firm. 1953 Assam 206 (AIB V 40 
G 87 P 6 : I L B (1952) 4 Assam 357, 
Saligram Bai Chunnilal Bahadur and 
Co. V. Abdul Gani. 

Note 35 

Add in the Foot Note indicated ; 

4 i053 My- 62 (.AIR V 40 0 3^ I> 7i: ILR (1953) 
Mys 368 <DB), Gtcrumurlhappa, M, v. Chich. 
munisamappa 

Aod after Pt. 6 as a separate para : 

iPt. 7) An assignee of a part of the re. 
version has no right to determine the 
tenancy as to such part unless there is a 
severance of the reversion and tbe tenant 
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recognises or acknowledges title of the 
owner of a severed part of the reversion in 
which case the n )tico to quit with regard 
to such severed part wouH be legal and 
binding on the tenant. ('60) 86 Cal L 
Jour 198 (213, 214, 215 £ 216), Sm. 
Durgarani Devi v. Mokiudain. 

Note 36 

Add after Pt 3 at the end of the Note as a 

separate para : 

fPt 4j Clause 23 of the C. P. & Berar 
Letting of Houses and Rent Control Order 
docs not create any tenancy but only 
empowers the Deputy Commissioner to 
order the landlord to let the vacant house 
to a Government servant or to a displaced 
person under certain circumstance’. The 
tenancy is, therefore between the Govern- 
ment servant or the displaced person and 
the landlord, and will be governed by T.P. 
Act in all matters except those in respect 
of which provisions have been made in the 
Order. Hence, where a Government servant 
to whom a house had been allotted under 
Cl. 23 of the Order subsequenily retires 
from viovernment service, there is no auto- 
matic termination of the tenuncy by 
reason of such retirement under the Order 
and the Rent Controller has no power to 
issue notice calling upon such retired ser- 
vant to vacate the house. 1953 Nag 31 
(AIB V40G17P 2, 5, 6) : ILB 1952) 
Nag 767 * DB), Sarvate, B, B, v. Dep^itij 
Commissioner, Jabalpur. 

Note 37 

Add in the Foot No es indicated 

3. 1954 Ajmer 6o (66) (Pr, 3) (A I R V 41 C 66), 
Baluram v. Bluigchand, <In the absence of 
service of notice on both the joint tenants 
service must be deemed to be insntlioient. When 
one of the joint tenenta was not served it mast 
be b' Id th t the tei ancy was not va.idly ter- 
minated.) 

4. 1«51 Uaj 88 (A I R V 38 0 37 P 7). Qhulam 
Mohammad v Ziakshmiiux. (Where a notice to 

. Jquit sent by post i a i<ires ed to both the joint 
tenants who are brothers but the notice is ten- 
dered to and refused by one ol them, it would 
be a sufficient service on both.) 

11. 1U55 NDC fPunJ) 21 <AIR V 42), Dr Prem 
Hath V. Pt Manmohaii Nath Dar, (Notices to 
quit is not necessary to terminate a tenancy at 
suBeranco or a sub-tenoney created by a tenant. 
When a notice to quit is served on a tenant the 
law presumes that a notice to quit has been 
impliedly serve on all members of bis family, 
on a>l his servants and employees and on all nis 
sub.tenants.; 

Note 38 

Add in the Foot N >te indica'ed : 
la. 953 Cal »160 (A I R V 40 C 63 P 28. 29). 
Tulsiram Shaw v. R, C. Pal Ltd. (Tenant, a 


limited corapanv — 'Notice addressed to Kfanag- 
in ? director of limited company .N->tice treated 
by addressee and company as notice to companv 
itself — Notice is valid ) 

Note 39 

Add in the Foot Notes indicated ; 

1. 1946 62 I D 40517 (Katob), Devachand Ramji 
V. Rajyogar Harisaw Le+se fo- ipde inite 
period Notice to quit within 15 days le bnd ) 

2. ^53 Cal 349 I IR V lO C 130 P 14) Afarofi- 

dhar KuUliia v Mt Tara Dey (Notice to quit 
by tue end of October served on 4 lO *94413 
vKlid ) -J. {*501 8 J & K r, R 191 (197 (DB), 
V asdfv Karam Ckand 

'j 46-52 I 0 40161 I Raj), Purshoitam v. 
liadha l^alldbh ( % b-n a leAS6 for an inde&nito 
period i- to be determined by 3 months* notice 
to quit, the notice to vacate in 4 days is invalid 
and the tenancy is not termina ed on the mere 
espir of period of three -non»hs a'ter that date.) 

6.1951 Ajmer 52(1) (AI t V 38 0 4 P 3) 

V. Tkandtram (A notice cal'i u upon a tenant 
to vacate by a specihed date includes that day 
as well— 1949 Ajmer Ji8 (AIR V 36 0 16), 
Sunder Singh v. Arjun Singh, followed.) 

Add afte> the first sentenc ; 

[Pt. laj The ssction makes mention of 
two hinds of leases in which the notice has 
to be of six months, and in all other cases 
the notice is of 15 days ending with the 
month of tenancy 1955 Nig 27 28) (Pr 
r)((S)A IBV42 G 6): ILB (1954) 
Nag 957 (DB), Baldeo Prasad v. D ish- 
rathlal. 

Add alter Pt. 8 : 

[Pt. 9] See also the undermentioned 
case. (*49) 1949 J L R 49 (DB). Bhagi- 
rath v»Laclihmi Narain. (A notice to quit 
“within one month * would only m an at 
the latest by the end of one month. It 
may also mean that the landlord will be 
estopped from claiming the rent lor the 
remaining period of the month, if the 
tenant vacated at any time within the 
month, but the longest period allowed to 
the tenant would not be less than a 
month.) 

Note 40 

Add in the Foot Notes indicated : 

1. 1^63 Nag 219 (A I R V 40 C 84 P 10) : ILB 
(1954) Nag 147, Blahibux v Munir Khan. 
(Tenancy commencing on 13th— Notice to v cate 
on I2ih is not good— It should call upoo tena‘it 
to vacate at the eod of that day. '461 All 
896 (AIB V 38 C 70 P 6) (DB), Mansoor Mi 
Vsmani v. Mt Lai Devi * 1952 All 82 \ I B 

V 39 0 7 P 3), Pahlad Das v Qanga Saran. 
(A notice requiring the tenant to va ate (he 
boose on the 26th of the month or on any date 
on which the tenant oonsDers tba> his tenancy 
espire- is a valid notice as it permits the tenant 
to vacate the p'-emisea immediai’ely after the 
expiry of the month of his tenancy 1949 All 
173 (A I R V 86 0 6.3) : I L R (1949) All 4U, 
Qanga Prasad T» Prem Kumar Kohli. Foil.) * 
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1960 Mye 69 (AIR V 37 C 20 P 2) (DB), Sidda 
rQm8eiiy'<i £alappa-i>1960 Onssa lAIR V 37 
C 1 •' 3 : ILR (1949) 1 Cut 53i (DB) Bench- 
hanidhi Samntrai v Lac.hminarain Aqarwala. 
:2 1964 Trav Co 467 (4 7) (i rp H. 4) (AIR V 41 
C 164), ChottaZal Othamchand v. A. Padma- 
nabha^ (Where a notice lerminati g a tenancy 
from month to month oommencing on the first 
of eai'h month reckoned according to the Eng- 
lish calendar wa& given in the following terms, 
namely. I terminate your tenancy with efiect 
from the last day of August 1945, I hereby 
demand of you the surrender .... on the saii 
date for which purpose I shall be present at the 
premises between 4 ao i 5 p.m. on 81st August, 
11945.* 

Held, that the concluding sentence made it 
quite clear that the termination intended was 
not at midnighi on 3»6t August i945, but at the 
latest by 5 p m. on the said date and therefore 
did not amount to fifteen days’ notice ’expiring 
with the enu of a month of the tenancy’ which 
for August, 1945, would be at miunighc on 31st 
August I9t6.) 

6 i9‘^4 At • er Qi (G2. 63) (Pr 6) (AIR V 41 C 62) 
Huhamcliand Kishanlal ^ath 1 nal (A notice 
requiring the tenant to vacate the premises rot 
. on the last day ot the ojonih but o ■ the first 
day of the succee-ing month is not inval d 
merely because it allows one extra day.) •h 1953 
All 218 (A I R V 40 C 100 P 13i, Ghasi Bam v 
Chavhey Mitra Sen (A notice asking the tenant 
to vacate the bouse “by toe let May 947” and 
not on or by the SOch April 19 »7 is not an 
iovali.l notice )4«l95 All 579 (A 1 R V 39 C 96 
^ ^)< Zhuinani v. Salctey Lai. (Tcoancy bogin- 

n g fiom 6th ol every month Notice on 20th 

of previous month— Recital that l5 days’ notice 
was given and tenant sNould vacate on 6th of 
following month— Notice held not invalid in 
having asked tenant to vacate on 6th iostea I of 
5tb having regard to its entire contents.) 4'1962 
Nag 101 (.\ I R V 0 C 45 .3) P 7 9), Gaya- 
j>ra$ad Ganapatilal v Alunnilal Narayan'h 952 
Puoj 422 (AI V 39 P 4) : ILR (1 -5?) Puoj 100 
\DB), Beta Singh v. Kundanlal- (Notice to 
•vacate preuiUes on or before 1.10 1950 gi\en on 
12.9. 950 is valid )4* 1952 Pat 69 (AIR V 39 
C 27 P I) t .^0 Pat 1155 (DB) Bam Palak v. 
BVf<i9 Mahlon (A notice esprrin^ on the a/mi- 
veri*ary ol be co nmencement of the tenancy 
18 not a bod notice. I'ix 146.52 I D 40516 (Nag), 
Ch^d V Sk. SuJeabi. (Where the notice 
eta ed "I v.aU upon -on this notice to vseale 
the bouse on 3.11-47 on the expiry of tli>8 
OD 2-ll.<7 for terminating the lease” nnd 
the monthly tenancy bad commenced from the 
ofd ol a month: Held., that the notic.- was valid) 
*l 68 All 698( ilR V 40 C 297 P 10, 12), Uohan 
IjO* V. Kumar Sen (Montbl tenancy om- 
meacing on first da> of eiich lindi month.— 
Notice asking tenant to vacate on first o( month 
following month of notice or on such date 
which tenant believed ti be date oo which 
tMaucy expired ia valid Ji-l’Sl) 1951 All L Jour 
,o (D**), Durga Prasad v, Bamakant. 

•H. 1962 Assam 182 ( vIB V . 9 P 4) ; ILtt (1951) 

® 240, Ana'Ua Ojah v. Hari Osimitddin 

■ |Xbe legal uonuu'a ion ot ibe expression ‘to ^uit 
on a particular day’ is that the person required 

40 quit can remain in occupation till the mid- 

wght ol that day it be so desires)* 


Page 1744— In foot-note 6 of Note 40 add the 
word ‘But see ’ before 1949 Ajmer 38 (40) 
(AIR "V 36 C 15) and after that case, add the 
following also as a ‘But see” case ; 

[But see 1951 Ajmer 52 (1) (A I R V 33 C 41 
P 3), Motxlaly, Thandiram (i949 Ajn.er 38 
(A I H V 36 Cl), Sunder Singh v, Ariun 
Singh, followed.)] 

Add aftsr Pt. 2 as a separate para : 

[Pt. 2a] The section does not require 
that the exact date of the termination of 
the tenancy should be specified in the 
notice. Hence, if the tenancy is to expire 
at fbe end of a month according to the 
English calendar it is enough if the land- 
lord says in the notice that the tenant 
should vacate at the end of the mouth, 
without mentioning any particular date. 
1954 Nag 292 293) (Pr 5) (AiR V 41 
0 105): ILR (1954) Nag 624 (DB), 
Hochaldas Ttkamchand v. Ratanchand 
BaghmaL 

Add after Pt. 6 : 

[Pt. oa] A notice to quit written in Ben- 
gali was given on 20 12-194M calling upon 
the tenant to vacate 15 days after the 
notice within the month of Poush, that is 
to siy, by the first of Magh and the month 
of the tenancy •was the Bengali month. 
It was held that the notice to quit was 
not defeciive. 1952 Cal 19 (A I R V 39 
C 7 P 7), Ahumad Ah v. Jyotsna Kumar, 

[Pt 6b] In a lease commencing on 
8.10-34 the notice given to the tenant 
mentioned that he was to vacate the house 
by 7th July ld49 or other date when the 
mO'ith ends. It wan held that though the 
tenancy was to expire on the midnight of 
8tb July and not 7tli as mentioned in the 
notice, it was regularised and validated by 
insertion ot the subsequent clause. 1953 
Orissa 58 (A 1 EV 40 0 25 P 3), Arja 
Venkataralnam v. Atmakuru Siiryanara- 
yana. 

[Pt. 6c] Notice to vacate and deliver 
possession on the expiry of one month 
from the receipt of the notice, or on the 
expiry of the month according to the 
defendant’s own belief does not conform 
to the requirements of S 106 because it 
dees not expire with the end of the month 
of the tenancy. However the second part 
gives a clear notice to vacate on the 
expiry of the month as the defendant 
understood the month to be and the notice 
containing such a provision is valid. 1955 
N U G ( 'au) 1488 (AIR V 42), Ibrahim 
Noorbhai v. Vallahhdas Manji. 
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Note 41 

Add in the Foot Notes indicated : 

1 . 1953 Assam 202 (AIR V 40 C 83 P 4) : ILR 
(1952) 4 Assam 441, Haridas Tapadar v. Sai- 
lendra Chandra Dc 4* 1946 52 I D 40487 (Nag), 
Mst Indibai v. Shayamsunder •P 1950 Orissa 1 
(A I R V 37 Cl P 3) : I L R (1949) 1 Cut 231, 
Benchhanidhi Satnanfrai v. Laokminarayan 
Agaricala (Monthly tenancy commencing on 

11th Notice to quit by 18th of succeeding 

month is valid.) 

2. 1950 Nag 233 (.A I R V 37 0 71 P 4, 5) : ILR 
(1950) Nag 437, (DB tChand ?.Iohd. v. Murtaza. 
7f7ian(1943 Bom 306 (AIR V m^Uiilitu Articles 
Ma7iufacturing Co. ■ 2!otilal Bombay Mills 
Ltd., Bel. on ; 1937 Nag 139 (AIR V 24). Sheikh 
Nuroo V. ^^egJ^raj, Overruled)'Pl950 Orissa 1 
(A I R V 37 C 1 P 3) : I L R (194 0 1 Cut 231, 

Benchhanidhi Samantrai v. Lachminarayan 
Aqarwala. 

3. 1952 Mys 139 (A I R V 39 P 7) : I L R (1953) 
M\s 7. Krishnaiah Setty v. Lakshman Bao. 
[See a(so 1954 Cal 243 (A I R V 41 O 89 P ’•) 

Trilochan Nath v Kalipada Malik. (Absence 
of len so 0.1 record to show from which parti- 
cular date of the cr'onth tenaucT commenced — 
No dispute raised by defendant as to what was 
the month of tenancy or on which particular 
day of the mouth tenancy had commenced 
~Also defendant not traversing in written 
statement right of plaintitf to determine ten- 
ancy with oiiectfrom last day of Bengali month 
— Pr30umption that tenancy ran from first day 
to the last day of a Bengali month, held could 
be drawn.)] 

6. See also 1955 N U C (Sau) 1492 (A I R V 42). 
Trikamdas Nxchaldas v Abdul lladar. (A lease 
for one year commenced on Kartak Sud ht. 2006 
corresponding wiih 2-11-48, and according to 
the English calendar the month of the ten- 
ancy expired on tho 1st of the month., 
Tb3 notice to quit expired on 80-4-50 
strictly spca''ing the notice should have expired 
on the Ist of May. Held that a clerical error as 
regards the date, which did not mislead, would 
not vitiate the notice. 1938 All 649 (AIR V 25), 
Badal v. Ram Bharosa; 1952 All 141 (AIR V 39 
0 51), Amar Singh v. Hosbiar Singh, Bel on.) 

Add after Pt. 3, as a separate para : 

[Pfc. 3a] In the case of a monthly 
tenancy created by an oral lease accom- 
panied by delivery of possesiion the month 
of the tenancy commences on the date 
the lessee enters into possession and there 
is no presumption that it commences from 
the 1st of a calendar month. 1946.52 
I D 40487 (Nag). Mst Indibai v. Skyam- 
sunder. 

Add after Pt. 7 as a separate para : 

[Pt. 8] Where a lease for a period of 11 
months is executed on 1st January 1946 
but the day of its commencement is not 
named, the lease must be deemed under 
S. 110 to have commenced on the 1st of 
January 1946 when it was made. In such 
a case, the tenancy from month to month 
created by holding over would in the 


absence of any fresh agreement also com* 
mence from the first day of the month 
next after the expiry of original term of 
the lease and would expire at the end of 
the calendar month. Hence, a notice de- 
manding possession on the morning of the 
first day of the next calendar month 
would be perfectly valid under this section. 
1952 Mys 139 (AIR V 39 P 7) : I L R 
(1953) Mys 7 Krishnaiah Setty v. Lah. 
shmana Rao ( 1932 P G 279 (A IR V 19) 
(PC), Benoy Krishan Das v. Salscicionif. 
Distinguished.) 

Add after Pt. 8 as a separate para : 

As to the effect of a contract or local 
law or usage to the contrary altering the 
period of notice on the requirement of this 
section that the notice must expire with 
the end of the year of the month of the 
tenancy, see Note 2. 

Note 42 

Add in the Foot Note indicated : 

2 1055 NUC (Madh-B) 69 (A I R V 42), Ganga 
Prasad Chhoterain v. Birijibai. (Rent note 
mentioning b> th Hindi Mlti and English dat^ 
for commencement of tenancy — Tenancy held 
was governed by English calendar in tbe absence 
of anything specific in the rent note t' show 
that it was to be governed by Hindi oalendar.l 
■£<1953 Assam 202 (A I R V 40 0 83 P ILR 
(19-52) 4 Assam 441, Haridas Tapadar v. 
SaileyidTa Chandra De 

[But see 1952 Cal 19 lA I R V 89 C 7 P 6), 
Ahumad Ali v , Jyotsna Kumar, (Section 108 
clearly contemplates any kind of “monthly 
tenancy” which may be according to an Eng- 
lish calendar, Bengali calendar, Sambat calendar 
and so forth, and may commence on any day 
of the particular month, say from the 6th of a 
mOi th to the 4th of the next and soon— Hence 
it is incorrect to say that all tenancies from 
month to month under S 106 must be accord- 
ing to tbe English calendar. View of Ran J- li* 
1944 Cal P4 (A I R V 31), Calcutta Lending 
and Shipping Oo. Ltd. v. Victor Oil Oo., Digs, 
from.) J 

Note 43 

Add after Pt. 2 : 

[Pt. 2a] But an unsigned notice merely 
bearing the typed name of the landlord at 
the end is invalid 1951 All 483 (AIR 
V 38 G 106 P 7), Hiralal v, Diputy 
Commr , Rai Bareli 

[Pt. 2b] There is. however, nothing m 
the section to show that there must be 
authority in any particular form to the 
person who signs the notice on behalf of 
t -e persons giving notice. Thus, where the 
landlords are two brothers A and B, a 
notice of ejectment signed by B’s son 
their behalf is a valid notice. 1952 Raj 
L W 400 (401), Tlotilal v. GhkogalaU 
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Add after Pt. 4 : 

[Pt. 6] Where the notice did not dis- 
close the name of the landlord but the 
tenant liad given to the landlord a reply 
of the notice, it was held that the notice 
was not rendered invalid. 1952 IDA 
17284 (Hag), Abdul Azim v Yakubkhan, 

[Pt» 61 A notice to quit under this sec- 
tion need not specify the grounds on which 
the landlord wants to determine the lease 
Hence, even if the landlord specihes the 
grounds in the notice, it does not neces- 
sarily follow that a subsequent suit for 
eviction of the tenant hied by the land- 
lord is a suit on the grounds stated in the 
notice. The contents of a notice to quit 
and its service are governed by the provi. 
sions of this section and not of the Rent 
Control legislation which merely allows 
the landlord to evict his tenant only on 
certain specified grounds. 1952 Cul 773 
(A T B V 39 P 31), Amartmdra Nath v. 
Bihhuti Bhusan 1960 Gal 225 (A I It 
V 37 G 78 P 22) : IL B 1950) 1 Gal 
396, Sm. Gangamoyee Dey v. Manindra 
Chandra, (A notice to quit need not state 
any ground at all. Section 11 of the West 
Bengal Premises -^ent Control (Temporary 
Provisions) Act has nothing to do with 
notice to quit and it is not necessary that 
it should be in any particular form except 
that as required by tbe T. P, Act.) 

Note 45 

Add in the Foot Notes indicated : 

2, 1955 N U 0 (Orissa) 1115 (AIH V 42), Hyder 
Alt V. Eajahishore Sahu. (Notice by registered 
po?t correctl; addressed — It is Kufficient service 
by post.) li)5S Assam 206 (A I B V 40 C 87 
P 6) 1 L B (1952) 4 Assam 357, SaUgram Itai 
Chunnilal Bahadur & Co. v. Abdul Oani 
(Notice sent by registered post properly address- 
ed — Proof o( service by calling postal peon not 
necessary.) 

6. 1964 Ajmer 65 (66) (Pr 2) (A I R V 41 C 66), 
Baluram v. Bhagchand, 

7. 1953 Mad 8^^4 (A I K V 40 C 347 P 13) : ILR 
(1953) Mad 31 (DB), Bapayya v. Venkata 
ratnam, (Postal endorsement is admissible in 
evidence ev n though the postman is not esa- 
mined and unless rebutted it is suiBcient notice 
under 8. 106: 1935 Bom 247 (A 1 B V 22) (DB), 
Vaman v* Khaoderao, Dissented from.) 

8. 1964 Ajmer 45 (47) (Pr lO) (A I B V 41 C 44), 
Sheo Bam v. Bameshtoarlal, (There mast be 
evidence indicating tbe actual tender of tiie 
letter to tbe lessee and its refusal by him.) 

12. (’49) 1949 J L B 184 (188) (DB), LadhuXal v. 
HiroioZ. (Notice by registered post sen to shop 
of tenant and received by bis son — Notice is not 
effeotive — Case under Jaipur Transfer of Pro- 
perty Act.) 


Add after Pt 8 : 

IPii. 8dj Where there was an endorse, 
ment on the envelope indicating that the 
tenant had disappeared in order to avoid 
taking the registered letter it was held 
that no presumption of service can be 
raised as the letter is received back un. 
delivered. In such case, it must be held 
that the notice was not sent by post. 
1954 Ajmer 65 (66) (Pr 2) (A IB V 41 
C 66), Baluram v. Bhagchand. (19-54 
Ajmer 45 (A I R V 41 C 44), Sheo Ram 
v. Rameshwarlal, Foil.) 

Add afier Pt- 9 : 

:Pt. 9a] Where the registered cover was 
addressed to the premises in which the 
tenant was living and where it was taken 
for service by the postal peon the endorse- 
ment of the posciil peon ‘left’ does not 
conclude the matter if tbe notice is proved 
to have been served on the tenant. 
1952 Gal 221 'AIR V 39 G 75 il4) 
P 7), Nagendran i,ih Karmakar v. Jotish 
Chandra Alukhsrjee. (*47) 51 Cal W N 
650, Sita Natb v. Soleman Molla, Rel. on.) 

Page 1751 — In Note 45 in the liist sentence 
after the words “sent by post” place the 
figure 14 and add the following as foot note: 

14. 1951 All 396 (A I R V 38 0 70 P 7) (DB). 
Momoor AH Ustnani v Ml. Lai Devi. (Service 

by T gistered post at addressee’s rcsidonce 

Servant sigaiug achnowledment ou behalf of 
his master — Service is valid.) 

Note 43 

Add in the Foot Note indicated : 

1. Ser also 1954 Mys 89 (91) (Pr r^) (AIR V 41 
C 1) : I L B (19-‘ 3) Mys 576. Thitn7narayappa 
V Narayanappa. (A Municipality U not outside 
the provisions of tbe Transfer of Property Act 
and that if .it has grautco a lease, notice, must 
be given before tbe same can be terminated.) 

Note 49 

Add in the Foot Notes indicated : 

2a 1^155 N U 0 (Sau) 967 (A I R V 42). Lalji 
Madhavji v. Anantrai Durlahhji (Tenancy 
entered into prior to coming into force of T. P. 

Act in former Nawanagar State Notice giveu 

by landlord need not conform to reoui ements 
of 8. lOH.) * 1955 NUC iSau) 971 (AIR V 42), 
Vanand Valji Nathu v. Vora Bhaijibkai 
MuUa Mamuji. (A lease executed before tbe 
Traosier of Property Act will be governed not 
by tbe provisions of that Act but by the local 
law and, the efore, the tccbnioal requirements 
of notio UD 'er % 106 of the Act are not appli- 
cable to the notice to quit given in aucb a case. 
1 h 63 Sau 113 (A I R V 40 O 69) iDB), Karsan- 
da.- Ramji v. Ka-eanji Ealyanji. Kel. on.)<{<1956 
NUC (Sau) 983 (AIRY 42), Jivandas 
Dharshi v. Andarji Manekckand. (A lease exe- 
cuted in the former Junagarh State before tbe 
T. F. Act was made applicable to it in 1949 will 
not be governed by the provisions of the T. P. 
Act. Even if the notice to quit served by tbe 
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landlord is not in accordance with the strict 
requirements of S 106, the tenant is liable to 
be evicted. 1953 Sau 1 <3 (Alli V 40 C 59) (DB), 
Karsando' Ramji v. Karsanji Kalyanji. RpI.od.) 

N U C (Sau) 1138 (A I R V 42). Shanta- 
gauri Magaulnl v. Utlamchand Meghraj. (To a 
lease created in 194tt i e., beiore the applica- 
tion of the T. P Act to Saurashtra the tecbni* 
cal provisions of S. lOn would not apply and 
the landlord could have determined the tcnanc 
by a reasonable notice under the law then in 
force.) .J* (’52) 54 Pun L R 425 (425) Sundara 
Bai V. 2Iumta2 Jan. (Act does not apply to 

Delhi and Ajrncr-M-.Twara Notice to quit 

served on tenant Technical defects- in notice 
cannot make it invalid when there is substan- 
tial compliance with 8. 106 — Notice in dav 
following - ate of expiration of monthly tenana 

served in manner provided by section Tenant 

cannot contend that notice- is of no effect on 

that ground.) •J' 1953 Mad 884 (I'r 18 ) (AIR 
V 40 C 347j : I L R (1953) .\Iad 31 (DB). 
Bapayya v. Venhataratnavi (Provisions as to 
notice cimtainod in 8. 1 6 are uot proprio vigors 
applicable to agricultural leases. It is enough if 
the notice is in fact reasouable — (Notice held 
reasonab e) ) 

3. '953 Mad 884 (A I R V 40 C 347 P 17. 1ft) : 
ILR (1953) Mad 31 (D8), Bapayya v. Venhata- 
ratnam. (Notice calling upon tenant to sun en- 
der by 33st Ma*eh thnuch fasli year would end 
on 30th June — Notice held reasonab e a there 
would be no standing crops on land and land 
would lie fallow till 3')th .^une ) 

4. 1951 Cal 269 (A I R V a-J O 50 P 11) : I L R 
(19-51) 2 Jal 76, Faguniswari Dasi v Dhum 
Lai Pal. (Nofice civen at a time when there were 
DO standing crops ntid before any steps could be 
taken for nest cultivation— <el - reasonable > 

15 1955 N U C (Sau) 1488 (AIR V 42i. Ibrahim 
Noorbhai v. VaHabhdas Manji. (With respect 
to the tenancy that has commenced long before 
the Transier of Property Act came to be applied 
to the area comprising the former Nawanagar 
State, it is not necessary for tht landlord to '"do 
any overt act showing an intention to determine 
tbe lease nor is any notice to determinethe lease 
necessary. The mere institution of a suitfore ect. 
ment is a sufficient indication of the landlord’s 
intention to determine the lease and no sepa- 
rate notice ie necessary to determine it.) 

Add after Pt. 13 as a separat para : 

IPfc l'(al A notice to quit does not 
become invalid merely because the parti, 
culars as regards the tenancy are not accu- 
rately set out in the notice, 1955 Mad 206 
(207) (Pr 2) ((S) A I B V 42 G 52), 
Al'phonso Pinto v. Thukru Hengsu. 

SECTION 107 

In section 1' 7, for the word ‘Provin- 

ciaP the word ‘State’ shall be substituted 
— Sobstituted by A. L. O. 1950. 

In remark [g] under S. 107, i.isert after the 
notification relating to “Bombay” : 

HIMACHAL PRADESH 

Tbe Central Government has exempted from 
the operation of Section 107 all territories in the 
State of bimachal Pradesh except : 


(i) an area within the limits of a municipality,. 

and 

(ii) a notified arpa as declared and notifioit 
under section 241 of the Punjab Municipal' 
Act 1911 as applied to Himacha-f radesn. 

— Gaz. Ind , 1-12-1951, Part ll-Sec 3, page 2040- 
(S. R. O. 1873). 

Add in tee synopsis after Items 1 and 2 res- 
pectively . 

la. This section and S. 106. 

2a. Immovable property — See S. 3, Note 2. 

Note 1 

Add in the Foot Note tn licated : 

5. 1955 VUO ( vladh B) 69 ( \ I R V 42) Ganga 
Prasad Clihoteram v. Birijibai. (Lease for one- 
year only — Registration is not necessary.) 

In note 1, after the first sentence ending with 
the words ‘ lease under this Act” add the 
following Pt. la : 

[Pt. la] It applies both to written ins- 
trumeut embodying terms of lease and an 
oral lease. 1949 Nag 389 (A IB V 36 
G 158 P 17 ) : ILB (194u) Na-. 849 (DB), 
Balram Nasare v Makadeo Pandujt* 

Add after Pt. 7 as a separate para : 

Section I 7 has no application to leases 
for agricultural purposes : See S. 117^ 
N. 4. 


Note la 

Add after Note 1 : 

la. This section and S* 106 

[Pt. ij Section 107 deals with the crea- 
tion of a tenancy from year to year by act 
of parties Section 06 provides for the 
lease where the contract between the 
parties is silent as to its duration and 
enacts that the lease shall be deemed to be 
a lease from year to year, though not 
registered The lease by operation of law 
is a very different thing from the creation 
of a lease from year to year by act of 
parties. The two sections deal with entirely 
different masters and there is no conflict or 
contradiction between the two. 1950 Cal 
23 (AIB V87 G6 P 23): ILB(1950) 
2 Cal 443 Bam Pratap v. National Pe- 
troleum Co Ltd, 


Note 2a 

Add after Note 2 : 

2a Immovable property — See Section 3 
Note 2. 

Note 3 

dd in the Foot Notes indicated 
2. 1953 All 499 (AIB V 40 C 240 P 11, 12), Shii> 
Dutt V. Ohasita. (Having reg»rd to the terms of 
the Eai-nliat it was difficult to hold thaiany per- 
manent rights in the land wer granted to n-e 
defendant, e was only allowed to hold it for 
an unspecified period.) 
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3. Bu: see 1954 Bom 257 (AIB V 41 C 76 Pr 18, 
14)1 I li U (1954) B 'ln 448 (DBi, Bnvdsctheb 
Waiid Mansiirsahcb v West Patent Press Co, 
Ltd vlOi^O Bom 374 (A 1 B V 13), DA^seuted 
£romO 

Note 4 

Add in the Foot Note indicated : 

1 . 1964 Assam 104 (Pr 8> lA I R V 41 0 37) l 
IL R (19&1) 6 Assam 5 D B), Sajid Mia 
Afo;-umiiar v. Abdul Sattar Gani. (Where tme 
penoJ 01 the tenancy is specifieJ and under be 
agreement between the piriies, Che tenant has 
to vacate wit ««>uc notice after chi- expiry cf a 
specified period it cannot be regarded as a lease 
fro 1 - year to jear.) 

Add after Pt, 2 : 

[Pc. 2a] A lease tvhich under the law is 
“deeiiiGd*’ to be a lease from year to year 
is nonetheless * a leise from yeai to year ’ 
and must satisfy the statutory require- 
meiifc of registration subject of course to 
the provision of S. 5-iA 1952 Cal 320 
(a 1 V 39 G 83 P 15), iSaii Prasanna 
Mukherjee v. Md. FazaL 

Add after r't. 3 : 

[Pt. 4] In the undermentioned case, it 
was held that when a person hel»l over, 
after an unregistered lease of a ^hop for 
manufacturing purpose for one year, which 
fixed only monthly rent the holding over 
could not bo from year to year as that 
w luld amount to negativing the provisions 
of 3. 107 and that the tenancy must be 
held to be from month to month, so far as 
the period of holding over was concerned. 
1^52 All 63i (AIR V 39 G 123 P d. 
6), Kishan Lai v Lai Bam Ghander. 

It is, however, submitted that the lease 
by holding over under 3 110, though it 
may be from year to year does not require 
any registration. There seems no question 
of negativing the provisions of S 07 as 
the section does not apply to cas s by 
holding over But the actual decision may 
perhaps be justified on the ground that 
the provision for monthly rent is an 
*'agrt-oment to contrary" within the mean, 
ing of 3. 116. 

Note 6 

Add in the Foot Note indicated : 

1. 1954 109 (Pr 8i (A I R V 41 G 3?) : 

ILB 0954) 6 Assam 95 (D B), Sajid Mia 
Majumdar v Abdul Sattar Oani (Where the 
lease is not for an in<iefiuite pt'rix), even 
though the rest for tbi year or even a yearly 
rent is mentiosed, the lease oanoot bo said to 
bo reserving a yearly rent ) 

Note 7 

Add In the Font Notes indicated : 

1 . 19S4 Cal 907 (A I B V 41 C 76 P 4) (DB). 
jRam Abatar Mahato v. Sm. Shanta Bala Dasi. 


A, 1955 NUC (Orissa) 985 (A I R V 42), Balian 
Bana v. Narsking Swar. (Where tuere is no 
rogtsterea docu.uent the ca^e of the pUinutithat 
the tennacy is for a fixed period of a number of • 
years or the o.'ise ot the dciendant that it is a 

psriniincnt tena.icy has got to be ignored in 

view of tue lact that deiendant paia rent and 
plaintifi accepted iC, teu. ncy was held to be a 
moathly tenancy under S. 106, T. P. Act.) 

5. i.y.iS 6 C 325 Pr u) ( (8) AIR V 49 C 69) 
(8C), Sri Sita Maharani v. Chhedi Mahto. 
(Umegistered paua hunda described a.s hu/cuvi 
nama ^/Urpurt to cieate permanent settle- 
menu — Noc aamisaibli m evi .ence.) ‘f* 1934 ^al 
901 (A i K V 41 O .0 F 4) (DB), Bam Abatar 
Mauato V Sm Shanta Bala Dasi. 

• ttfSx 1 D A 1)99. (Na I, Shamrao v. Amba- 
das. (To show nature ot p .ssessiou anu also to 
pto^e admission ma .0 oy hmi.) i* i960 All bhl 
(a i R V 37 0 ^59 F o), Chotelal v. Mt. Durga 
Bai. (Qaouli-vt deed ssecu-ea by lessee alone 
not le^isCered Possession on basis of deed — 

Deed . oula not be treated as lease Deed how. 

ever held a dmissible lor purpose of determining 
e natiiie of possoesion.) ° 

Add after Pt. 3 : 

LPc. ^aj Where in a suit for ejectment 
the plea of che tenant attracts the first 
parag.apn of o. lOf, i’. P Ac, the tenant 
cannot prove the fact either of a lease from 
year to year or a lease of immovaolc 
property reserving yearly rmt without a 
regidtered instrument m his favour. All 
other evidence is shut out under 3. 49, 
Kegistrac.on .\ct, and this includes even 
the admission of t.io landlord to that effect. 
1955 27 (Pr f>) f (S) AIR V d2 

G b) : I L R (1951) .^ag 957 (uB), Bal. 
deoprasad v. Da^kra KaL 

Note 9 

Add in the Foot Rote indicated : 

6. 195 Fuijj 403 (a 1 R V 39 F 7), Nandu Mai 
V. Bamji Lai (Documeuc not registered Deli- 
veiy oi posBesai. n was es ential.) 1946.52 1 D 
4U4b7 (N g), Mst Indibai >, Shyamsimder, 
(Xho month of the leuxao^ comuiCDces on the 
date the lea -ee enters into possession and there 
is no presumptioij that it cumiuences from the 
let of a calca.iar month.) 

Add ai the end of the 3rd paragraph of the 
Note ending with the word» ‘ana deJ.very 
of possess! n’ : 

[Pt. 8bj Similarly whore the lessor did not 
execute any d./cumeui and it w^s the lessee 
alone who xecuied a kabuliyai ana the les- 
see was in poss- Ssion of the property after 
the exeuut on of tht- kabuliyai it was held 
that it may be presumed under 3. i 14 of 
the 1/V>uenc6 Act that there must have been 
an oral agreement betveen the lei>sor and 
lessee agreeing to the terms on which th& 
lessee was beiot' put m posjession ot the 
pro erty and there was, therefore, an oral 
agreement accompanied by delivery of 
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possession which satisfied the requirements 
of S. 107 1954^ All 475 (Pr 24) (A IB 
V 41 C 197) (DB), Sheo Dulare v. Anant 
Bam. 

Note 10 

Add in the Foot Notes indicated : 

2. 1951 Tal 361 A I R V 3-< 0 86 P 47) : I L R 
(1951) 2 Cal 444 (DB). Manindranath. v. Amiya 
Pal. (The faces that the lease is stated to be an 
indenture and contains mutual ewonants by 
the lessor and the lessee are not conclusWe to 
shew that the document, to be valid, must be 
executed by the lessor and the lessee.) 

3. 1955 N U C (Madh B) 1553 (A I R V 42), BaU 
bimrao Balasahib v. Bar Prasad. (Rent Note 
is not a lease under T P. Act and when it is 
for one year docs not require reKistration even 
under Uegn *Act.) •i' 1953 All 499 (A I R V 40 
0 240), Shiv Dntt v. Ghasita •P 1951 Pat 160 
(A I R V 38 C 24 r' ft) (DB) Hari Prasad Agar- 
loaia V. Abdul Hag. (Registered instrumeDt of 
lease falling under Para. 1 of . 107 nH execut 
cd in manner specified under Para. 3 of that 

section Lease cannot be construed as one by 

Of' 1 agreement for one vear— ?‘.bsequent posses- 
sion is not holding over.) 

5. 1952 Cal 352 A I R V 39 C 95 P 6), Birendra 
Nath Boy v Mst. SuUumari Baltshi. (Bhara- 
paira by executant stating that he is a tenant 
under a certain person at a particular rent for 
a period of threp years — Unilateral document — 
Deed not a lease covered by Para 3— Document 
held binding on the executant.) 1950 All 681 
(A I R V 37 C 259 P 3), Chotelal v. Mt. Durga 
Bai (Qabuliat de d executed by lessee alone 
held admissible in 'evidence for purpose of deter- 
mining nature of possession ) 

Add after Ft. 6 as separat para : 

[Pfc. 6al The requirement of S. 107 of 
joint execution by the lessor and the lessee 
applies only to a case where a lease of 
immovable property is made by a regis- 
tered instrument. Hence, a kabuliat exe- 
cuted by a lessee, if unregistered, does not 
come within the mischief of S. 107. 1954 
Cal 207 (AIR V 41 G 75 P 4) (DB), 
Bam Abatar Mahato v. Sri Shanta Bala 
Dasi. 

Note 11 

Add after Pt. 1 : 

[Pt. la] Prima facie an agreement, 
■wbicb affords protection under the pro- 
viso, must be a valid agreement. An oral 
contract of tenancy for five years is in- 
valid under S. 107. It was, therefore, 
beld in the undermentioned case that the 
term could not be taken advantage of by a 
tenant in an apiilication for eviction 
under S. 7 of the Ma Iras Buildings (Lease 
and Rent Control) Act in which there is 
no provision validating the leases which 
are invalid under the Transfer of Property 
Act. 1952 Mad 863 (A T B V 39 P 3, 4), 
Senjayyan Chetiicir v, Basil Chettiar, 


Note 12 

In Pt. 4 of this Note, alte*- the words “Accord- 
ing to” add the words ‘the High Court q 4 
Calcutta and’* and add the following case in 
foot-note : 

4. 19.51 Oal 361 (AIR V 8S G 86 P 129) : I L B 
(1951) 2 Cal 444 (DB), Manindranath v. Amiya 
Lai. 

Note 15 

Add in the Foot Notes indicated : 

2. 1955 Nag 170 (AIR V 42 0 89 P 15) : I L B 
(1955) Nag 151 (DB), Trivenibai Mangilal v. 
Leelabai Vrijpalji i* 951 Nag 235 -A I R V 39 
G 81 P 9 11) : 1 L R (195)) Nag 799 (DB), ilt. 
Radhabai v. N. J. Nayadu. (Section 107 doss 
not requite written agreeuienb to lease to be 
signed both by less'^r and lessee.) 

2a. 1955 Nag 170 (Pr 15i (A I R V 43 C 39) : 

I L R (1955) Nag 151 (DB), Trivenibai Mangilal 
V. Leelabai Vrijpalji, 

I'iee also 1952 Pat 409 (AIR V 39 P 14) (DB), 
Jagdish Chandra v. Muhammad Bukhtiyar.. 
(Ayreeroenb resolving dispute ns to interpreta- 
tion of lease— Registration not requited.)/ 

4. 1953 All 499 (AIR V 40 0 240 P 14). Shiv 
Dutt V. Ghasita, 

5. 1955 Nag 170 (A I R V 42 0 39 P 15 ) : I L B 
(195 ) Nag 151 (DB), Trivenibai Mangilal v. 
Leelabai FrijpaZji. 

SECTION 108 (GENERAL) 

Note 1 

At the end of Para 1, alter the words “usage 
to the co'-trary” place figure la and add the 
following as Foot Note : 

la. For example see: 1953 S G 16 (AIR V 40 0 6 
P 12) : 1953 dCR I85 (sOj, Bhatia Co-operative 
Housing Society, Ltd. v. Patel D. G. 

Add at the end Para 1 i 

[Pt lb] Breach of any of the obliga- 
tions does not. entitle the lessor to deter- 
mine the lease and re-enter bat gives only 
the ri ht to recover damages or to obtain . 
an injunction. 1951 Nag 207 ^AIR V 58 
G51 P9) : ILB ^1950) Nag 870, K. G. 
Pandit v. Narasinghdas Sitaram. 

SECTION 108, CLAUSE (a) 

Note 2 

Add after Pt. 6 ; .-a 

fPt. 7] See also the undermentionea 

case. i*50) 1950-1 All E B 894(897): 
94 Sol Jo 304 J. W. Oates Ltd. y. 
Brawnlow Trust Ltd (In an action for 
: damages for breach of contract to grant 
lease through defect of title, when 
no question of any deceit or lack of 
faith the plaintiff is entitled 
of the deposit, to interest on the 
and to the expenses incurred in investigat- 
ing the title.) 
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SECTION 108, CLAUSE (c) 

Note 1 

Add In the Foot Notes indicated : 

'3. See (’48) ILR (1948) 1 Cal 492 (497). Bhupati 
Bhusan Tribedi v. JSirendra Mohan Singha 
Chaudhuri. (Coyeoaots ruDDiog with laad are 
binding on property in hands of transferees 
irrespective of any question of notice.) 

7. But see 1931 Assam 62 (AIB V 33 0 33 P 8): 
ILB (1930) 2 Assam 297 (DB), Abdul Sahidy. 
China Les King. (Per Thadani C- J. — The 
right of the lessee to quiet en;oymeDt is 
dependent upon his pacing the rent reserved by 
the lease.) 

Note 3 

Add after Ft. 4 : 

[Pt. 5] If the lessee subsequently attorns 
to such an owner by payment of rent, the 
title of the lessor becomes extinguished 
and there is a surrender of lease by ope. 
ration of law. Hence the lessor is not 
entitled to claim rent from the lessee sub. 
sequent to the period of eviction. 1950 
Mys 9 (AIR V 37 C 4 P 4, 15) : 55 Mys 
HOR 299 (DB), Hanuvianthaiya v. 
Thavakal San, 

Note 6 

Add after Pt. 1 : 

[Pt. la] If there is a severance of the 
land or of the reversion the benefit of the 
covenants running with the land and the 
reversion are also severed and run with 
the severed parts of the land and the 
reversion when the conditions laid down 
in S. 37 are fulfilled. The assignee of the 
reversion of the whole or part is entitled 
to enforce conditions, 'ibe burden of tbe 
condition runs with tbe land and condi. 
tioDS may be enforced against tbe assignee 
of land. (’50) 86 Cal L Jour 198 (207, 
208), Sm. Durgarani Deviw.Mohiuddin. 

Note 8 

Add in the Foot Note indicated : 

I. 1951 Nag 379 (AIB V 30 C 117 P 12, 16): ILK 
(1951) Nag 516. Kanahanlal v. Hariyratad. 

Add after Pt. 4 as a separate para : 

[Pt. 5] In the case of a lease by a 
mortgagor, tbe lessor’s title suffers from 
the defect that in case tbe mortgagee files 
a suit on the mortgage and obtains a 
decree for sale and sells up the property 
tbe auction purchaser would be entitled to 
dispossess the lessee and hence the lessee 
can claim, in a suit brought against him 
for damages for breach of contract in 
terminating tbe lease before the period, 
that he had avoided tbe lease on the 
ground of a breach of covenant for quiet 
enjoyment, provided he has taken that 
T. P. Act (Sapp.) D.F./IO 


plea in the written statement. 1955 NUG 
(All) 1691 (AIR y 42), Devichand v. 
L. Har Kishan Das. 

SECTION 108, CLAUSE (e) 

In the Synopsis, after item 6 a id ; 

6a. Dort'ine of frustration— Its applicability 
to lease. 

Note 4 

Add after Pt. 1 : 

[Pt. la] This clause makes no reference 
to the rights of the lessor if the lessee, in 
spite of the destruction of tbe premises 
elects to pay the rent. 1950 Cal 441 
(AIR V 37 G 170 P 9) : I L E (1951) 2 
Cal 37, Kshitish Chandra Mondal v. 
Shiha Rani Debi. (This danse does not in 
terras apply where lessee neither elects to 
walk out even after total destruction nor 
is willing to suspend payment of rent and 
to give up possession.) 

Note 6a 

Add after Note 6 : 

6a. Doctrine of frustration Its 

applicability to lease.— The doctrine of 
frustration may be applied to leases.^ jf a 
specific subject-matter, assumed by tbe 
parties to exist or to continue in existence, 
is accident illy destroyed tbe promise made 
in tbe contract of lease is discharged. This 
rule, however, is not attracted where the 
parties have already contemplated and 
provided for tbe particular contingency 

1. (’81) ILB 7 Cal 474 (478, 479) (DB), Inder 
Pershad v. Campbell. 

2. 1960 Cal 441 (AIR V 37 0 170 P H, 12) : 
ILB (1931) 2 0 37, Kshitish Chandra Mondal 
V. Shiba liani Debi. 

SECTION 108, CLAUSE (f) 

Note 1 

Add in the Foot Notes indicated : 

1. 1955 NDC (MndbB) 198 (AIR V 42), Oopaljee 
Dhannusa v. Vallabhadas Sundarlal. (A lessee 
caonot claim the costs of repairs from lessor 
under 8. 108 (f) unless the lessor is under either 
a contractual or statutory obligation to make 
repairs). 

4. 1955 NU3 (Madh B) 198 (AIR V 42), Gopaljee 
Dhannusa v Vallabhadas Sundarlal. ( l’9o) 2 
Cal W N yt, Charles Stuart v. Patrick Plavfair* 
1923 Cal 524 (AIK V 10), Bijoi Chandra Singh 
V. Hos^rah Amta Light Railway Co., Ltd.; 1927 
Bom 113 (AIB V 14), Lakbmicband v. Ratanbai, 
Bel. 00 . Chitale’s T. P. Act, cited with 
approval.) 

Add after Pt. 6 : 

IPt. 7] The act of tbe lessee in carrying 
out necessary repairs will not entail the 
determination of tbe lease, because of the 
provision in the lease deed prohibiting the 
lessee to make alteration in the structure 
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without tbo landlord’s consent. 1053 
Trav Co -102 ( AJB V 40 C 1S2 P 4, 5). 
A't((juUine v. Chandy. 

Note 2 

Add in the Foot Note indicated : 

4. Pat 608 <AIU V 33 CHOPS) (DB), 

Bansi Sail v. Krishna Chandra. 

Add alter Ft. 4 : 

[Pt. 4a] Nor can the lessee claim abate- 
ment of rent in the absence of any evi- 
dence that lie has been deprived of the use 
of a portion of the premises or has suffered 
loss, pecuniary or otherwise by reason of 
the failure of the landlord to effect such 
repairs ns he was under the terms of the 
lease bound to do. 1951 Pat 508 (AIM 
V38 C 140 P 7) (DB), Bansi Sah v. 
Krishna Chandra. 

Note 3 

Add after Pt. 4 : 

[Pt. 5] Provision in the lease deed that 
the lessee should not make any alteration 
in the structure with the landlord’s con- 
sent, dees not prevent the lessee from 
carrying on necessary repair work if the 
lessor wilfully neglects to do it. In such a 
case the act of the lessee does not entail 
the determination of the lease. 1953 
Trav.Go 462 (AIR V 40 C 182 P 4, 5), 
Augnsiine v. Chandy, 

SECTION 108, CLAUSE (g) 

Note 4 

Add as a separate para after Pt. 2 : 

[Pt 3a] Where a lease of premises grant, 
ed for the purpose of cinema shows con- 
tained a covenant for free admission to 
the effect that the lessee “shall at all 
times during the period of the lease keep 
one box containing not less than four 
seats at the disposal of the lessor for use 
of herself or other person or persons 
authorized by her and under the Bengal 
Amusement Tax Act, 1922, all free or 
complimentary passes and tickets were 
also liable to pay the entertainment tax, 
it was held that the proper meaning of such 
a contract was the lessee had undertaken 
no more than to forgo all payments in 
respect of the box chargeable by himself 
and had only agreed that as between the 
lessor and the lessee, the box shall be free 
and that there was no further undertaking, 
implied in tbo covenant, that the lessee 
would also pay on the lessor’s behalf a 
tax imposed on her by the State for 
witnessing the performances. 1955 NUC 
(Gal) 2865 (AIM V42) (DB), Madan 
Theatres Ltd. v. Sm, Charushila Dassi. 


SECTION 103, CLAUSE (h) 

Note 2 

Add in the Foot Notes indicated : 

1. 1955 Andhra 62 (Pr 12, 13) ( (S) AIB V 42 
C 24), Kakarlapndi Rangaraju v. Happavaluri 
Sitarammayya. 

6. 1954 Trav.Co 239 (AIB V 41 C 89 P 5) : ILK 
(1953j Trav-Co 595, Gnanainoni v. Ibrahivi. 
( (1901) ILR 24 Mad 47 (FB), V. Nambudripad 
V. Valiacbatlm Achan, Bel. on.) 

(See also 1955 NUC (Trav-Co) 1040 (MR V 42)^ 
Michel Michel v. Narayanan Pfi«i.] 

7. 1955 Andhra 62 (P 12, 13) ( (S) A I R V 42 
C 2l), Kakarlapndi Rangaraju w. Happavahiri 
Sitaramayya, (UD]e£d there is an established 
practice or statutory rule, trees of spoDtaneous 
growth belong to the owner of the land.) 

8. 1950 Madh B 39 (AIR V 37 C 29 P 2) : 1 
Madh B L R 497, Jugrajsa Chnnilalsa v. 
Uvirao Singh, (Trees planted by tenant, on 
Kanleshmukhi laud — Property in trees passes to 
landlord on the espiry of his lease.) 

9 . 1952 Bom 100 (AIR V 39 G 18 P 4 , 5, 6, 9> 
(DB), Ganesh Suhraya v. JIanama7it VWu^d. 
(Mulgeni tenancy — Eatent of right to remove 
timber and non. timber trees.) 

Page 1814 — in line 20 from the top place 
figure 5a after the words ‘as stated above’ and 
add the following as Foot Note : 

5a. 1958 Andhra 62 (Pr 12) ( (S)AIR V 42 0 24), 
Kakarlapndi Bangaraju v. Happavaluri Sita- 
raviayya. 

Add after Pt. 6a : 

[Pt. 6b] The effect of the provision in 
clause (b) is that the lessee is the owner of 
the building put up by him, although it is 
put up on the land belonging to the lessor. 
1951 Bom 205 (AIM V 38 G 41 P 3), 
Laxmipat Singhania v. Larsen and 
Toubro Ltd, 

[Pt. 6c] However, the provision con- 
tained in this clause is subject to a con- 
tract to the contrary between the lessor 
and tbo lessee. Thus, where by an agree- 
ment between the parties thereto a building 
constructed on the land leased becomes part 
of the land and the property of the lessor, 
and the lessee takes a lease on that footing, 
the lessee or any person claiming title 
through him cannot later on be heard to 
say that the building does not belong to 
the lessor 1953 S G 16 (AIB V 40 CS 
P 12) : 1953 S CM 185 (SC), Bhatia 
Co operative Housing Society Ltd, v. 
Patel, D. G, 

Add as a separate para after Pt. 9 : 

[Pt. 10] Where some oo-sharers plant 
trees on the common holding the trees do 
not belong only to the persons planting 
them but to all the co-shareis in the land. 
1955 Punj 63 (Pr 11) {(S)AIBy42 
0 23) (DB), Hari Mam v. Santa Mam, 
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Note 3 

Add in the Foot Notes indicated ; 

1. 1953 Trav-Co 584 (AItt V 40 C 231 P 5) : 
ILR (1953) Trav.Co 568, Yeluy. Lekshnii, (As 
regards unexhausted improvetuente existing at 
time of eviction, the tenant was entitled to 
compensation.) 

3. 1954 Mad 93-5 (Pr 4) (AIR V 41 C 341) : ILR 
(1055) Mad 774, ArumugJiavi NaicJcer v, Tim- 
valUiva Nainar Temple * (’51) 8S Cal L Jour 
27 (32), Pyari Churn v. Monmoihanalh 
Banerjee. (Order 21, U. 95 or O. 21, R. 35, Civil 
P. C., does not contain any provision for demo« 
Htion of structures by the Court.) 

4. 1954 Mad 936 (Pr 4, 6) {AIR V 41 C 341) : 
JLR (l9o5) Mad 774, Arumughavi Nnicher v. 
TiruvaXluva Nainar Temple. (Tenant ordered 
under S. 41, Presidency Small Cause Court Act 
to vacate — His right to remove tixtures put \ip 
by him on tire land is lost when he leaves the 
property — Order directing giving of vacaot 
possession implies p-jwer to the belief to remove 
the superstructure.) 

Note 4 

Add ia the Foot Note indicated : 

5. 1952 IDA 17301 (Assam), Ilashcndra Chan- 

dra V. ifahendra Kumar. (Terms of iCabuliyat 
not making any provision for payment of com. 
pensation to lessee for improvemctJta made by 
him upon termination of lease No compensa- 

tion can be awarded.) 

[See eO.so 19d,5 NUO (Trav-Co) 1040 (AIR Y 43), 
Michel Michel v. Narayanan Potti.'\ 

[See however i9>5 NUC (Orissa) 970 (AIR 
V 42), Killam^cUi Suryanarayan v. Maha- 
raja Sri Vikratna Deo Verma. (Relief on 
equitable grounds. 1944 Pat 30 (.\IU V 31), 
Darbarilal v. Ranceganj Coal Association Ltd., 
Applied; (1839) ILR 21 All 49G (PC), Lala 
Beui Rarn v. KanJan Lai, Referred to.) 

Add after Pt. 5 as separate para : 

[Pfc. 6J Under tho clau.so as ifc stood 
before tho amendment of 1929, it was only 
as regards the unexhausted improvements 
existing at tho time of eviction that the 
tenant was entitled to claim compensation. I 
1953 Trav.Co 581 (AIR V40 C231 P 5): 
ILR (1953) Trav.Co 568, Veluv.Lek. 
skmi. (Held, that if the improvements 1 
consisted of trees, the landlord was entiti- I 
ed to a share of the total value assessed I 
on them. The landlord’s share was ac- 
cording to custom ith and that of tenant I 
fth. To speak of the landlord’s share of I 
the improvements effected by the tenant, j 
eviction must be contemplated.) I 

Add after Pt. 6 : 1 

[Pt. 7] There may be cases where under I 
a contract between the lessor and the I 
lessee the latter is under an obligation I 
to improve the property and if the con- 
tract provides that on the affecting of 
those improvements they would belong to I 
the landlord and become part and parcel I 


of his property subject to his liability to 
pay an agreed or ascertainable sum to tiie 
lessee, then though the improvements may 
belong to the landlord the tenant would 
still be entitled to retain possession until 
compensation is paid to him. 1955 NUG 
(Trav.Co.) 1040 (AIR V 42), Michel 
Michel V. Narayanan Potti. 

Note 5 

Add after Pt. 1 : 

[Pt. 2] A kuteb.a' hut is a "thing 
attached to the earth" as a pucca structure 
and the lessee may remove it before giving 
up possession. ('51) 83 Gal L Jour 27 
(32), Pyari Churn v. Monmoihannth 
Banerjee. 

Note 7 

Add as a separate para after Pt. 1 : 

[Pt. 2] A covenant in flie lease deed 
directing the lessee not to claim eny por- 
tion of the compensation which may be 
awarded it the property leased out be com- 
pulsorily aeguired is valid in law and 
enforceable and if, at the same time, the 
lessee has with eyes open agieed to uuder- 
take the repairs to the structures to tho 
extent of certain amount and within a 
limited period, the Court has no option in 
the matter and the entire compensa- 
tion money must go to tho lessor. 1055 
NUG (Cal) 1541 (Pr S, 0) (AIR 

V 42) (DB), Pu } na Chayi'ira v. Fakir 
Mohammad. (1936 Cal 249 (AIR V 23), 
Radha Nath Maity v. Krishna Chandra, 
Disting and Expl. Case law referred.) 

SECTION 108, CLAUSE (j) 

Note 1 

Add in the Foot Notes indicated ; 

2. But see 1954 C.'il 541 (Prs 12, 13) (AIR V 41 
0 162) (DB), Bishnupuriya y. Panchkari Das. 
(Tenancy of land cioatcd before the Transfer of 
Property Act with the express ptirpoee of cons- 
tructioQ of puccQ buildin."; for tljo purpore of 
teaidenco was ordinarily trunsferubJe and the 
condition against alienation provided as one 
of the terms of the babuliyat would bo void, as 
infringing tho rule against perpetuities. (1871) 

7 Beng. L. H. 152, Dance Madhub Eauerjeo v. 

Joy Eissen Mookerjee, Foil.; 1921 Cal 682 (A I R 

V 8). Salin Moban Banerjee v. Rsj Krishna 
Ohose, Expl. Page, J. in 1927 Cal 39 (A I R V 
14) Sarada Eanta v. Nabin Chandra, Dissent, 
from*) 

1. 1954 Orissa 132 (A I R V 41 C 182 P 16) : ILR 
(1954) Cut 33 (DB), Batahrushna v, Kunja 
Behari. (Where it ia clearly established that 
pucca bouses cr'ginally stood on tho holding and 
the tenancy is found to be a permanent tenancy, 
transferabUity may be assumed.) 

1962 Cal 141 (A I R V 39 C 68 P 6), Haripada 
Singh v. Sailcsh Chandra 2Iitra. (Where a 
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tenant is forbidden from subletting the premi- 
ses under the terms of the lea^e, a sub-tenant in 
possession cinnot contend that the premises are 
lawfully sub-let to h'm.) 1950 Madh B 7‘2 

(A I R V 37 C 33 P 18) (DB), Gopiravi Kashi, 
ram v. Shankar Eao. (Sile of property leased.) 

6. See 1951 S 0 1 (A I R V 38 Cl PI) 1950 
SCR 840 : I L R (1952) 1 Cal 111 (SC), Kamala 
Ranjan v. Baijnath. (Covenant not to assign 
except on lessor’s written consent — Lessor not 
to withhold consent unreasonably in case of 
respectable perscn — Agreement tj assign to 
respectable person — As*i nment whether breach 
of ojvenaub — Specific performance of 
a ^reement.) 

3. 1551 S C 1 (A 1 R V 38 C 1 P 9) : 1950 SCR 
840: IL R (1952) 1 Cal 111 (SC), Kamala 
Ranjan v. Baijnath, (Covenant allowin' 
assignment with less:r’3 consent— Consent not 
to be unreasonably withheld— Effect of the 
clause.) 

Add after Pt. 5 as separate para : 

[Pt. 5Aa] Tha fact that the Bombay 
Rents, Hotel and LoJgiu? Vlouse Rates 
(Control) Act, 1^^47, makes sub-letting 
without landlord’s consent unlawful and 
gives the landlord a ground for eviction, 
does not mean that S. 103 (j) is impliedly 
repealed. 1953 Saic 113 (A I li V 40 G 
50 P 15) (DB), Karasandas v. Karsanji 
(Section 111, T. P. Act also is not repealed 
by implication.) 1953 Sau 119 (A I R 

V 40 C GO P 7) (DB), Keshavlal v. Bai 

Ajaiuali. 1953 Sau 113 (A I R V 40). 

Karasandas v. Earasanji, Rel, on.) 

In line 2 of the last para of the note place 
figure 11a after the words ‘is also heritable* 
and add the following as foot note *. 

11a. 1954 Bom 257 (A I R V 41 0 75 P 9) : ILR 
(1954) Bom 448 (DB), Bavasahib Mansur Sahib 
V. West Patent Press Co. Ltd. 

Add after Pt. 12 as separate para : 

[Pt. 13] Where it is established that 
one of the conditions of his tenancy was 
that the tenant must carry on business on 
the premises let, then the application of 
S. 108 (j) is excluded. 1953 Gal 729 (AIR 

V 40 G 277 P 6), Mohammad Safi v. 
Union of India. 

Note 2 

Add in the Foot Notes indicated : 

2. 1954 Madh B 72 (A I R V 37 C 33 P 20) (DB), 
Gopiram v. Shankar Rao. 

3. 1950 Orissa 110 (AIR V 41 C 33 P 5, 7) : ILR 

(1954) Cut 1 (DB), V. Puri Mu7ii- 

cipality. (Covenants running with land — 
Assignee is bound by them - If covenants are 
for benefit of lessee, and directly touch the land 
the lessor is also bound by them— Option to 
renew lease runs with land and both lessor (or 
his successors) and lessee or his saccessors and 
assigns are bound by it— This is the result 
whether the assignment is of reversion or of 
the terms.) 


Note 3 

In line 5 of the note place figure la after the 
words “lessees’ interest” and add tte follow, 
ing as foot note : 

[Pt. la] Covenant requiring lessee to 
put up building on leased premises and co- 
venant relating to renewal of lease are 
covenants running with land. Assignees 
of lease incur the liability and acquire the 
right. 1954 Orissa 110 {AIR V 41 G 33 
P 5, 7) : ILR (1954) Gutl'(DB), Radha. 
kamal v. Puri Municipality. 

Note 4 

Add in the Foot Notes indicated : 

1 . (’50) 86 Cal L Jour 198 (207), Sm. Durgavani 
Devi V. Mohiud'lin. (In a case of an 8*^8 gnment 
by a lessee of his whole interest in part of the 
demised premises, where the share of the de- 
mised premises is not held by the assi nee in 
severalty, privity of estate exists between him 
and the lessor and he is 1 able to pay full rent 
and to perform the covenant to repair in its 
entirety. On the other band, if the demised 
premises are held by the assignee in severalty, 
he is liable to pay only an apportioned part of 
the rent in respect of the land actually vested 
in him.) 

2. 1952 S 0 156 (AIR V 39 P 9) : 1952 SCR 418: 
1952 Cr L Jo:ir 838 (SC), King, W. H. v. 
Republic of India. (Distinction between assisn- 
meot and relioquishment pointed out) ^ (’49) 
1949 Trav C L R 50 (•*'3) (DB), Paramesioaram 
K a^nboothiripad v. Variathu. (Whether he 
eaters into possession or not.) 

4. 1951 Cal 251 (A I R V 38 C 61 P 12) : I L R 
(1950) 2 Cal 352 (DBl, Dwijendra Nath 
Muhherjee v. Promode Kishore Mondal, 

Add after Pt. 4 : 

[Pt. 4a] Similarly, covenant to put up 
building on leased premises runs with the 
land and the assignee from the lessee is 
bound by it, 1954 Orissa 110 (AIR V 41 
G33 P 5, 7): ILR (1954) Cutl (DB), 
Radhahamal v. Pttri Municipality. 

Note 5 

Add in the Foot Note in licated : 

1. 1955 N U C (Panj) 121 (A I R V 42), Dr. 
Prem Nath v Pt Maninohan Nath Dari* 
1952 Pat 409 (A I R V 39 P 16) (DB), Jagdish 
Chandra v. Mulunninad Bukhtiyar. (Los-or and 
sub-lessee— Privity of contract— Covenants in 
principal lease — Sub lessee is not bonnd ) 

Add after Pt. 1 : 

[Pt. la] Even where the landlord gives 
his consent to the creation of a sub-tenancy 
the landlord does not enter into any con- 
tractual relationship with the sub-tenant. 
His action in giving his consent amounted 
merely to a declaration that he would not 
eject his tenant on the ground that he has 
sublet the premises. 1955 N U C (Punj) 
121 (A I RV 42), Dr. Prem Nath v 
Pt, Manmohan Nath Dar» (In other 
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words, be merely waived his right to 
eject the tenant for subletting the premises, 
a right which he could, in the absence of 
this waiver, have exercised under clause 

(0) of Section 9 (1) of the Delhi and Ajmer- 
Merwara Rent Control Act,) 

Note 6 

Add in the Foot Note indicated : 

5. 1949 Mad 618 (AIR V 36 0 271 P 3), Kriihna 
Bhatia v. Narayana Achary. 

Note 8 

Add in the Foot Note indicated : 

1. 1961 As.-am 140 (A I R V 38 0 64 P 3) : ILR 
(1961) 3 Aesam 35, Mafizuddin v. Manindra 
Kr Laliiri. (Assam Land and Revenue Regula- 
tion — Lease for one year — No right of transfer 
or inheritance.) 4* 1980 Ajmer 69 (AIR V 37 0 
73 P 2;, C/jouf7i Mai v. HiralaU (Agricultural 
lease — Lease by Government Lessee has no 
right to mortgage land to third party.) 

SECTION 108, CLAUSE (1) 

Note 1 

Add in the Foot Notes indicated : 

1. See also 1955 NUC (Cal) 879 (AIR V421, 
JUranmoyee Debt v. Jahangir Meerza. 
(There is no privity of contract between the 
landlord and the heir of an occupancy raiyat 
and the heir can be made liable for the rent of 
the holding only when such privity is establish- 
ed by the raiyat accepting the inheritance.) 

2. 1946-&2 I D 40591 (Trav.Coj (DB), Ayyappan 
Pillai V. Velamma Azhakamma. (Lease deed by 
A in favour of B — A and his brother C living in 
property leased— Suit by B against A and G for 
rent — C is not liable for rent.) 

Add after Pt. 3 : 

[Pt. 3a] A tenant is not, under this 
Act, entitled to claim any assessment of 
fair and equitable rent. 1951 Pat 508 
(AIB V 38 C UO P 7) (DB), Bansi Sah 
v. Krishna Chandra, 

Add as a separate para after Pt. 8 : 

[Kt. 9] 8. 108(1; lays down the liability 
of the lessee to pay at the proper time and 
place the rent to the lessor or his agent. 
The emphasis in cl. (1) is on payment or 
tender at the proper time or place, ibe 
clause has nothing to do with the fixation 
of rent, and therefore the provisions of 
the Rajasthan Premises (Control of Bent 
and Eviction) Act, 1950, which give power 
to the Courts to scale down the agreed 
rent, cannot be said to he repugnant to 
ol. (1), but they are only supplementary 
to it. It provides that the agreement 
between the parties may be varied on cer- 
tain grounds, and the procedure for this 
variation is provided in the Act. It 
osinnot be said that Ss. 6 and 8 of the Act 
oreate a lepngnancy with 8. 105 or 108 

(1) , Transfer ol Property Act, in view of 


the provisions of S. 37, Contract Act, 
which clearly envisages interference with 
agreement by validly made law. 2954 
Baj 252 ( Pr 12) (AIB V 41 G 79) (DB), 
Milapehand v. Dwarkadas. 

Note 5 

Add In the Foot Note indicated : 

2. 1953 Bom 230 (A I R V 40 C P 8, 4, 7, 8): 
ILR (1953) Bom 633 (DB), Satibai v. Vishnibai 
Kimatrai. (Property in Karachi — Express 
covenant by tenant with landlord to pay rent — 
Covenant not providing for place where rent is 
to be paid — Tenant has to find landlord — Both 
parties migrating to Bombay— Arrears of rent 
are payable in Bombay and not to Custodian of 
Evacuee Property in Pakistan: (185?) S Ex 689 : 
22 L J Ex 264. Haldane v, Johnsan, Kel. on; 
(1920) 2 KB 287:89 L J K B 999, Ralli Brothers 
V. Compania Naviera Sotay Azner, Disting.) 

Add after Pt. 5 : 

[Pt. 5a] Thus the tenant on a monthly 
basis must pay rent to the landlord every 
month — it may be on a stated date as 
agreed between the parties — unless it is 
proved to the satisfaction of the court that 
there was a contract to the contrary. 1955 
BUG (Nag) 1185 (AIR V 42), Muihura 
Prasad Manaklal v. S. S. Sharma 
Add after Pt. (7) as a separate para : 

[Pt. 8] Where the order of the Rent 
Controller directs the tenant to pay to the 
landlord all the arrears of rent due on or 
before a certain date and allows the land- 
lord to evict the tenant if he defaults to 
pay the arrears within the specified time, 
the mere remittance of the amount by 
money order within the time limit does 
not constitute a lawful tender. Until and 
unless the tenant proves that the amount 
was actually taken to the landlord and 
offered to him for payment, there cannot 
be said to have been any lawful tender. 
1955 NUC (Trav-Co) 1669 (A IB V 42), 
lityoommen Y . Matheivs C. Jacob, (1952 
Trav-Co 181 (AIR V 39) (DB), Krishnan 
Neelakandhan v. Kerala Gilt Edged Secu- 
rity life Assurance Co. Ltd., Distinguished.) 

Note 6 

Add after Pt. 4 : 

[Pt. 5] Where the property is situate at 
Karachi and there is an express contract 
by the tenant with the landlord to pay 
rent but no place of payment is provided 
for, it is the tenant’s duty to find the land- 
lord. If both the parties have migrated 
to Bombay the arrears of rent are pay. 
able in Bombay and not to the Custodian 
of Evacuee Property in Pakistan. 1953 
Bom 280 (AIR V 40 C 86 P 3, 4, 7, 8) : 



150 [s. lOS, cl. (1) N. 6 — cl. (m), N.-2] T. P. ACT — SUPPLBilEST 


2 L R (1953) Bom 633 (DB), Satihai v. 
Visfniibai. ((1853) 8 Ex G89 : 22 L J Ex 
264, Haldane v. Johnson, Eel. on.) 

Note 7 

Add in the Foot Note indicated : 

4. 1949 Msid 618 (AIB V 36 C 271 P 4), Krishna 
Bhatta v. Narayana Achary. (When there is a 
loase in favour of a single person as tenant and 
when that tenant dies the liability of the heirs 
would le a joint liability.) 

Add after Pt. 4 : 

[Pt. 4a] An inter se partition of the 
interest among the ten.auts does not affect 
their liability to the lessor for tho pay. 
inent of the whole rent, as several tenants 
of a tenancy in law constitute but a single 
tenant. I.9<5Z S C 186 (A I B V 38 C 29 
P 10) : 1051 SO R 153 : I L B SO Pat 
661 (SC), Badri Narain Jhay.Bame- 
shicar ]2ayal SingJi, (Partition of mokar- 
rari interest among mokarraridars.) 

Note 8 

Add in ihe Foot Note indicated. 

1. (’51) 1951 Ker L Tim 179 (184) (DB), LaksJtmi 
V. 8ubratna7iia Iyer Narayana Iyer. (Subse- 
quent events including rise in prices are no con- 
sideration to effect an aUeration in tenants’ 
liability.) 

Add after Pt. 1 : 

[Pt. la] The lessor.is entitled during the 
subsistence of the lease to enhance tho rent 
only on an agreement. 1953 Trav.Go 584 
(A I R V 40 G 231 P 6) : I L R (1953) 
Trax-Co 568, Vein v. Lekshmi. 

Note 10 

Add in the Foot Note indicated : 

I. 1951 Mad 718 (A I U V 38 C 232 P 8), Peria- 
sicami Kdliyarayar \ PeriasKami Padayachi. 
(Where lessor grants usufructuary mortgage of 
properties when both leases had sometime to 
lun, the right of mortgagee to recover rent 
would be only to proceed against concurrent 
lessee and not against original lessee ) 

In Note 10, llns 5, after the words “of such 
previous lease” place figure al and add the 
following as Foot Note : 
al. (’51) 55 Cal W N 83 (87) (DB), Sreenarayan 
Uansinglca v. Dnrga Daita Misra. (There is 
nothing in tho terms of S. 105 which prohibits 
or prevents the leasing out of a reversion.) 

Note 13 

Add after Pt. 1*. 

[Pt. la] There is no forfeiture of lease, 
on account of non-payment of rent unless 
there is a clause in the lease deed to this 
effect. 1953 Sau 94 (AIB V 40 G 45 P 5), 
Ilarsur Samat v, Samxt Rama. 

Note 14 

Add in the Foot Notes Indicated : 

II. 1952 All 125 (AIR V 39 0 47 P 13), Gopaiji 
Maliaraj v. Shiamlal. (Lessee evicted by lessor 
from portion of leased premises.) 


13. But see (’48) 1 L R (1948) 2 Oal 284 (292) 
(DB), Raj Narayan Kuniu v, Sila Chandra 
Koley, (Rent sale — Holding found lesser in 
extent than its description in sale proclamation 
-Auction-purchaser is entitled to proportionate 
abatement of rent from landlord decree-holder 
—(’01) I L R 29 Cal 3f0, Doyal Krishna Naskar 
V. Amrit Lall Das, Foil.) 

Add as a separate para after Pt. 48 : 

[Pt. 49] In a suit for rent of a house 
the Court cannot reduce any amount on 
the ground of the house being out of repair, 
where the house was already in that con- 
dition at the time of the executions of the 
rent note. 1955 N U G (Ajmer) 1414 
(Pr 3) (AIB V 42), Manaklal Bamper- 
tapji V. Sheoraj Narain. 

SECTION 108, CLAUSE (m) 

Note 1 

Add in the Foot Note indicated : 

4. 1953 Trav.Co 462 (A I R V 40 C 182 P 4. 5), 
Auyustine v. Chandy. (Prohibition in lease 
deed against lessee's making alteration in 
structure without landlord's consent — . Neces- 
sary repairs can be made by tenant upon 
landlord’s wilful neglect — This does not give 
tight to landlord to determine lease.) 

Add after Pt. 2 : 

[Pt. 2a] In the undermentioned case 
“waste” in law was defined as “any au- 
thorised act of 'a tenant in possession which 
tends to the destruction of the tenement or 
otherwise to the injury of the inheritance.” 
1954 Trav.Co 239 (AIB V41 G 89P5): 
I L R (1953) Trav-Co 595, Gnanamoni 
V. Abraham. 

Note 2 

Add in the Foot Note indicated : 

1. 1951 Raj 120 (AIR V 88 G 50 P 10), PaJear v. 
Lakshman (Oin tsiun on the part of a tenant 
cf land to put manure can be no detriment to 
the land.) 

Add after Pt. 3, in the end of para 1 : 

[Pt, 3a] Thus in the case of a thatched 
old shed made of very flimsy materials 
like bamboo and arecanut stem repairs 
would imply renewal and replacement of 
parts that have decayed. 1953 Trav-Co 
462 ( AIR V 40 C 182 P 4, 5), Augustine 
V. Chandy. (“Bepair includes replacement 
of parts .... Many, and in fact most, re- 
pairs imply that some portion of the total 
fabric is renewed, that new is put in place 
of old,” per Fletcher-Moulton h. J. in 
Lurcott V. Wahelly, (1911) 1 K B 905 
(918) : 80 L J K B 713 ) 

' Add after Pt. 5 : 

[Pt. 6] When once the tenancy has been 
properly terminated the landlord's right 
is to claim damages for any loss caused to 
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ilim by reason of any wilful negligence or 
defauU on the part of the tenant. 1933 
Mad 996 (AIR V 40 C 391 P 5), Raman, 
A. C. V. Muihavally. 

Add after Pt. 6 : 

[Pt. 7] The measure cf damages is taken 
to be the amount by which the value of 
the reversion is diminished. 1946-52 I D 
40602 (Na"]), R. B, G. P. Choudhitry v. 
M. II, Malhotra. (The difficulty in calcu- 
lations has led to the adoption of practical 
measure in such cases of the reasonable 
cost of putting the premises into the state 
of repairs in which they ought to have 
been left.) 

Note 7 

Add after Pt. 1 : 

[Pt. 2] But a provision in the lease deed 
that the lessee should not make any altera, 
tlon in the structure without the consent 
of the lessor, does not prevent the lessee 
altogether from doing the necessary repair 
work if the lessor wilfully neglects to do 
it. In such a case the act of the lessee 
does not entail the determination Tof the 
lease. 1953 Trav.Co 462 (A I R V 40 0 
182 P 4, 5), Augustine v. Ohandy, 

SECTION 108, CLAUSE (o) 

Note 4 

Add in the Foot Notes indicated : 

la. See 1952 Bom 100 (A. I B V 39 C 18 P 4. 6, 
6, 9) (D B), Ganeih Suhraya v. Hananiant 
Vilhoha. (.'‘fuigeni tenancy — Kxtent of right to 
out and remove trees.) 

3. 1954 Trav.Co 239 {MB, V 41 C 89 P 5) ; I I, R 
(1953) Trav-Co 595, Cnanavioni v. Abraharn, 

5. 1955 Andhra 62 (Prs 12, 13) ( (S) A I R V 42 
C 24), ICakarlapitii Ranr/arajii v. Happavaluri 
Sitaramayya. 

SECTION 108, CLAUSE (p) 

Note 1 

Add in the Foot Notes indicated : 

la. 1954 Cal 224 (A I R V 41 O 84 P 9). Bi oh. 
inananda Das v, Nagendra Chandra Sarhar. 
(Tenant of Bweetmeat shop constracting surface 
drain upon floor of vernodab and erecting water- 
fittioga by making boles in walls — 20 Gallon 
water reeervoit fixed on angle iron — Further 
pucca masonry wall — Construction held per- 
manent structure — Tenant held not entitled to 
protection of West Bengal Premises Bent Con. 
trol (Temporary Provisions) Act, 1948.)4<1U51 Pat 
600 (AIR V 38 C 168 P 6) (DB), Chhedi Manjhi 
V, Mahi-pal Bahadur Singh, 

6. 1951 Pat 600 (A I B Y 38 C 163 P 7) (OB), 
Chhedi JHanjhi v. Mahipal Bahadur Singh. 

1961 Pat 600 (A I R V 38 C 168 P 6) (DB). 
Chhedi Manjhi v. Mahipal Bahadur Singh. 


SECTION 108, CLAUSE (q) 

Note 1 

Add in the Foot Notes indicated : 

1. See 1933 Bom 76 (A I R V 40 C 23 P 5) (DB), 
liaghubir Narayan v. Fernandes O. A. (It is 
only on the determination of the lease or the 
tenancy that tho landlord becomes entitled to 
tho possession of the property 1 
9. 1955 NUC (Tripura) 1915 (AIR V 42), 
Kumar De v, A^niosh Bho'J^niih. 
(A 6ub-tenant of a jotedar.who continues in 
possession of the land after the expiry of the 
Term of his lease v/itbout paying sny renttothe 
iotedar, must be deemed to have committed a 
breach of the conditions of bis contract and is 
therefore liable to be ejected by the Jotodar 
under S 108 (fj), T. P. Act read with S. 79, 
Tripura Tenancy Act.) 

[See also 1955 NUC (Punj) 1603 (AIRY 42). 
Mela Singh v. Punjab State. (A landlord, who 
has given a lease to a third person, is entitled, 
for tho purposes of putting his lessee in posses. 
sioQ, to maintain a suit to eject the previous 
lessee whose term of lease has expired and who 
cannot, therefore, be called a tenant.)] 

14. 1953 Clad 996 (AIR Y 40 C 391 P 5), Riman 
A. C. V. Muthavaily. 

Add after Pt. 1 ' 

[Pfc. la] The right of the landlord to 
get and the liability of the tenant to sur. 
render possession of the properties leased, 
on the determination of the tenancy, is 
inherent in the very relationship of land, 
lord and tenant and will be implied by the 
law. 1952 Trav Co 359 (AIR V39 P 7): 
ID R (1951) Trav.Co 522 (DB), Abra- 
ham V. Boothalingam Pillai, 

Add after Pt. 7 : 

[Pt. 7a] Ifc was held in tho undermen- 
tioned case that where after the lessor has 
leased certain premises to the lesse©; the 
Government requisitioned a portion of it 
from llie lessee, the lessor’s suit for posses. 
sioD, on the expiry of the lease, against 
the lessee for the portion which was in 
occupation of the lessee was maintainable. 
1951 Bom 385 (AIR V 38 G 81 P 5) : 

I. DR (1951) Bom 670 (DB), Shanharlal 
V. Pandharinath, 

Add after Pt. 12 as a separate para : 

[Pt. 12a] If a tenant Laves the prenii- 
EC8 without placing the landlord in posses, 
sion thereof, that may entitle thC/landlord 
to claim rents arc profits from him if ho 
proposes to exercise his rights under the 
lease, but in a case where be acquiesces in 
the act of the tenant even though he has 
not been placed in physical i)03Be33ioa of 
the tenement, it cannot be said that the 
tenancy is still subsisting. 1954 Nag 305 
(Pr 6) (AIR V41G 110): I LB (1954) 
Nag 414 (DB), Mehromal v. T. N. Behel, 
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(A letting premises to B — B sub.letting to 
C without A's premission contrary to 
contract and leaving premises — Premises 
allotted to D while in possession of 0 — 
Held O’s possession being unlawful, pre- 
mises can be considered as vacant.) 

Note 2 

Add after Pt. 1 : 

[Pt. 2j It was held in the undermen. 
tioned case that by virtue of S. 11 of the 
West Bengal Premises Rent Control (Tem- 
porary Provisions) Act (38 of 1948) only 
such provisions of the Rent Act which 
were in conflict with the Transfer of Pro- 
perty Act prevailed against the T. P. Act. 
The other provisions of the T. P. Act not 
so inconsistent remained in force and were 
of full effect. ('50) 85 Cal L Jour 81 ( 87), 
Manoranjan Bhatiacharjee v. Satya 
Charan Law * Also see the following cases: 
1951 Assam 62 (A I R V 38 C 33 P 8) : 
I L B (1950) 2 Assam 297, Abdul Sahid 
v. China Lee Hing. (Sections 7 and 8 of 
the Assam Urban Area Rent Control Act 
(3 of 194G) silent on question of failure 

by tenant to pay rent regularly These 

sections should be read with S. 108 (o), 
T. P. Act ) * 1951 Cal 560 (AIR V 38 
G163 Pts 1^ 15, 16, 22, 24) (DB), Saiisk 
Chandra Basu v. Sisir Kumar Roy, (To 
the extent the right conferred byS. 108(f), 
T. P. Act is inconsistent with the right as 
defined in S. 18 (1) (2) of the Calcutta 
Rent Ordinance (5 of 194G), the Ordi- 
nance inteotfpts, in the cases specified in 
S.18, the action of S. 108(f) T.P. Act.) 

^^SECTION 109 
Note 2 

Add in the Foot Note indicated ; 

1. (’51) 55 Cal W N 656 (680) (DB), Jamini Bala 
V. Administraior General of West Bengal, 
(Covenant involving a claim affecting the rever- 
sion of leased lands — Covenant runs with land 
and is not a personal one^Transferee of rever- 
sion is entitled to benefits as well as subject to 
liabilities of the covenant.) 

Note 4 

In Note 4 line 4 after the words “in such 
property” place figure la and addthefo]- 
lowing as Foot Note : 

la. 1954 Mad 614 (A X R 41 0 190 P 7), Bhogilal 
M. Davay v. S, R. Suhratnania Iyer, (Trans 
feree is, therefore, a landlord and he is entitled 
to apply under S. 7 (3) of the Madras Buildings 
Lease and Rent Control ActOifiCSl) 55 Cal W N 
656(660) (DB). Jamini Bala v. Administrator 
General of West Bengal. (Assignee of part of 
reversion has the benefit of lessee’s covenants 
and bears the burden of lessor’s covenants.) 


Note 5 

Add in the Foot Note indicated : 

1. See also 1955 N U C (Sau) 1138 (AIRY 42)» 
Shantagauri Maganlal v. Uttamchand Megk- 
raj. (Lease created in 1948 i. e., before the 

application of toe T. P. Act to Saurnshtra 

Transfer of leased premises — The purchaser 
possesses under S. 109 all the rights of the 
landlord — A reasonable notice to the lessee is 
by the transferee — Tenancy properly deter- 
mined.) 

Note 9 

In Note 9 line 2 after the words ‘ before the 
date of the transfer” place figure la and 
add the f blowing as Foot Note : 
la. 1946-52 I D 40562 (Nag), Pandurang v. 
Chintanian 1946-52 I D 40609 (Nag) Shru 
hisandas Seth v. M st. Gangabai. (Exproprietor 
of village is entitled to sue for the arrearsof rent 
which fell due during the period of his pro. 
prietorship — Right to the arrears does not 
pass to the new proprietor.) 

SECTION 110 

In the first marginal note, after the words “on. 
which” insert the word “term” 

Note 1 

Add in the Foot Notes indicated : 

5a 1952 All 141 (AIRY 39 C 61 P 7), Anuir 
Singh v. Hoskiar Singh. (This legal position 
will not be affected even if the lessee holds over 
after expiry of the lease and the lessor accepts 
rent for the period ) 195^ Mys 139 (AIR V 39 

P 7) : I L R (1953) Mys 7, Krishnaiah Setty v. 
Lahshmana Rao. 

9. 1950 Nag 233 (A I R Y 37 C 71 P 4, 5): I L B 
(1950) Nag 437 (DB), Chand Mohd. v. Murtazo- 
Khan * 1950 Orissa 1 (AIR Y 37 0 1 P 9) : 
ILK (1949) 1 Cut 231 (DB), Banchhanidhi 
Samantrai v. Lachminarain Agarwala, 

Add after Pt. 6 : 

[Pt. 6a] In the absence of an express 
statement that the lease commeuced from 
a particular date the principle of exclusion 
of the particular day, in the computation 
of the period of lease, does not apply. 
1952 Mys 139 (AIR V 39 P 7) : I LB 
(1953) Mys 7, Krishniah Setty v. Laksh* 
mana Rao. 

Note 3 

Add in the Foot Note indicated : 

1. 1955 Cal 226 (Pr 3) ((S) AIR V 43 C 57) (DB), 
Haralal Das v. Pasupati Charan Biswas,. 
(Dates of commencement and expiry specified in 
the lease — Second paragraph does not apply.) 

SECTION 111 
Note 1 

Add in the Foot Notes indicated : 

2. [See however 1961 Bom 283 (A I B V 3& 
0 57 P 7) : 1 L R (1951) Bom 393 (DB), Tatya 
V. Teshwant. (Section 111 (g) — Bequii’ements 
of notioe of forfeiture, embody prindples of 
justice, equity and good conscience and apply 
egricultutal leases )] 
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3. 1963 Sau 113 (HR V 40 0 69 P 16) (DB), 
KatBandas Raxoji v, Karsanji Kaiyani. (Lease 
ezeonted in former Nawaa^gar State before 
T. P. Act was made applicable there.) 1' 50 
Bom 123 (A I R V 37 C 33 P 6, 6) : I L R (1949) 
Bom 893 (DB)( Namdeo Lokman Keshoodeo 
(Section HI (g) — Requirement of notice of 
forfeitaie does not contain principles of justice, 
equity and good conscience and cannot be ez. 
tended to leases ezeonted pr'or to Act.) 

In Note 1 line 8 after the words “and good 
con8«.ience’' place figure 4a and add the 
following as Foot Note 

4a. L«S«« 1991 Bom 283 (AIR V 38 C 57 P 7) : 
I L R (1951) Bom 2o3 {DB), TaUja v. Yeshtvant. 
(Section 111 (g) — Requirements of notice of 
forfeiture, contain principles of justice, equity 
and good conscience, and can be applied to 
agricultural leases.)] 

[But see 1950 Bom 123 (AIR V 37 33 P 5, 6): 

I L R (1949) Bom 883 (DR), Namdeo Lokman 

y. Keshoodeo. (Section 111 (g) Requirement 

of notice of forfeiture does not contain prin&i 
pies of justice, equity and good ccnscience and 
cannot therefore be applied to leases executed 
before Act.)] 

Add after Pt. 6 in same para : 

[Pt. 6a] A tenancy can be determined 
in any of the modea laid down in S. Ill, 
T. P. Act, and once the tenancy is deter* 
mined, under S. 108 (q) the lease is bound 
to put the lessor into possession of the 
property. 1953 Bom 76 (AIR V 1,0 C 23 
P 5) (DB), Raghubir Narayan v. Fer- 
nandes'^ ('49) 63 Cal W N 859 (862) 
(DB)f Mohammad Ekramal Daque v. 
Rahaii Bhusan Mnkherjee. (The Calcutta 
House Rent Control Order does not furnish 
any additional grounds for ejectment.) 

Add after Pt. 8 as a separate para : 

[Pt. 9] This section has to be read 
along with B. 116. Thus, where the tenant 
continues in possession after the deter, 
mination of the lease, with the consent of 
the landlord, his possession is not that of 
a trespasser. 1950 East Punj 175 (AIR 
V 37 G 34 P 22). Messrs. ThaJear D-iss 
Pyarelalv, Custodian, Evacuees Property. 

Note 2 

Add in the Foot Notes indicated : 

2. 1966 N U C (Madh B) 1197 (AIR V 42), Wazir 
Pahhoan v. Harnarayan Qangaram, (Lease for 
a fixed period of one year ending on January 
16, 1951. It automatically determined by eSluz 
of time.) 

3. 1953 Tray.Co 863 (A I B V 40 0 132 P 9), 
Easwara Pillais. Krishna Prabhu. (Cultivation 
of Punja lands — Lease is for period of harvest 
only, according to oustom _ No renewal for 
next harvest, unless fresh arrangement ie made 

No particular formality in matter of Barren. 

der is required.) 

4^ 1950 N U C (Madh B) 1197 (A 1 B »V 43), 
Waeir PaMwan v. Harnarayan Oangaram. 


Add after Pt, 5 in same para, the following 
words : 

“As to determination of agricultural 
lease for a fixed period, see Note 25.** 

Note 4 

Add after Pt. 7 as a separate para 

[Pt. 7a] Where the terms of the rent 
note provided that the tenants would 
vacate the premi.ses when the landlord sold 
them, it was held that the tenants were 
to vacate the premises upon the sale with- 
out insisting upon other formalities by 
which the tenancy would terminate and 
that stipulation did not exclude the land- 
lord’s right to terminate the tenancy after 
a notice; for, the stipulation merely pro- 
vided an additional mode of termination 
of the tenancy. 1951 Kutch72(AIR 
V 38 G 46 P 2), Vislianji Kunvarji v. 
Panchibai. 

Add af er Pt. 7a : 

[Pt. 7b) As for distinction between 
cl. (b) and cl. (g) see the undermentioned 
case. 1952 Gal 207 (AIR V 39 G 75 (6) 
P 13, 16), Srinath Zemindary, In re. 

Note 5 

Add in the Foot Note indicated : 

2. 1953 Punj 297 (A I R V 40 C 132 P 7, 8) : 

I L R (1954) Punj 144 (DB), Malkisha,n v. Hal^ 
deo Kumar. (Mortgage with possession — Upon 
redemptioD the lease is determined — Tenant 
cannot set up title against owner, the ez.mort- 
gagor — Punjab Urban Rent Restriction Act, 
1947, 8. 13 has no application.) 1953 Hyd 129 
(A I R V 40 C 62 P 4, 5) : ll D R (1952) Hyd 
1012, Anieenuddin v. Mohammad Kkader AH, 

( ase of uBufructuarv mortgHge— 1952 S C 205 
(A I R V 39) : 1952 SC R 775 (S C), Mahabir 
Oope V. Harbans Narain Singh, Rcliei on : 
Lessee does not become a statutory tenant — 
Mortgagor can eject him without applying to 
Bent Controller under Hyde abad Rent Control 
Order, (1353.F), S. 8 ) ■i' 1951 Punj 404 (AIR 
V 33 C 119 P 20, 23) : I L R (I960) Punj 271 
(DB), Somnath v Desai, L. D. (Tenant cannot 
claim protection under S. 13, Fast Punjab Bent 
Restriction Act — The reason is that ibe mort- 
gagor does not come within the definition of 
landlord in 8. 2 (c) of the Kent Restriction Act 
and the tenant also docs not come within the 
definition of tenant in S. 2 (i) and the protec- 
tioD of the Rent Bestricti'-n Act is available 
only to a tenant against a landlord.) 

Place figure la after the words “ipsebaberet’ 

in line 3 of the Note and aJd the following 

as Pooi Note : 

la. 1953 Hyd 129 (A I R V 40 0 62 P 4, 6) : 

I L R (1952) Byd 1012, Ameemiddin v. Moham- 
mad Khader AH. 

Add alter Pt. 2 : 

[Pt. 2a] In the undermentioned case, it 
was held that S. Ill (c) does not mean 
that if in the exercise of his powers of dn& 
management as a person of ordinary prn. 
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dence fciie inortgjigee has entered into an 
agreement of tenancy, on the mete re- 
<lemption of the mortgage without the 
mortgagor exercising his option of putting 
an end to the tenancy, the tenancy auto- 
matically and ipso facto lapses on the 
date of the redemption. Thus, a mortgagee 
in possession of a shop has a right under 
8. 70 (a) to let out the shop and the room 
appertaining thereto on a monthly ten- 
ancy and on the redemption of the mort- 
gage, the tenant continues to be a tenant 
and does not become a trespasser. 195^ 
All 16 (AIBV41C 13 P 6, 8) (DB), 
JJardei v. Wahid Khan. (1962 8 0 205 
(A I 11 V 39) : 1952 S C R 775 (S C). 
Mahabir Gope v. Ilarbans Narain Singh, 
ilel. on.) 

Add as a separate para after Pt. 5 ; 

[Pt. G] A tenant holding the premises 
under the Custodian of Evacuee properties 
cannot assert that during the period the 
property vested in the Custodian she got 
some statutory rights which continue even 
after the interest of the lessor (Custodian) 
has ceased. It follows that, in the absence 
of such statutory rights in favour of the 
tenant, the general rule of law, that the 
termination of the superior tenure affects 
all sub-tenures, applies and the lease by 
the Custodian cannot be extended after 
the release of property in favour of the 
purchaser. 1955 Hyd 08 (Pr 8) (A I B, 
V 42 0 24) : I L ll {1955) Hyd 71 
(DB)y Salcecn Banoo v. Afzul Beyum. 

Note 6 

Add in the Foot Note indicated : 

3. 19.52 IDA 94G7 (Punj), Baldeo Indcr Singh 
V. Singh. (Lease lor f- term or morithJy 

tenancy — Legal representative of deceased 
lessee would have the same protection as the 
lessee has under the provisions of the East 
Punjab Urban Kent Restriction Act.) 

Add after Pt. 6 : 

[Pt. 6a] Similarly tenancy-at-will is 
determined by the death of the lessee. 
1950 All 583 (A I B V 37 0 228 P 12) : 
I L B (1952) 1 All 85 (DB), Bamanilal 
v. Bhagican Das. 

Note 7 

Add in the Foot Note indicated : 

6. 1954 Cal 219 (A I R V 40 0 81 P 2), Raju 
Singh v. Nagcndra Nath. (The theory of inten- 
tion or benefit of estate may lead to an infer- 
ence of merger in a particular case.) ^ 1954 
Nag 328 (Pr 8) (A I R V 41 C 114) : I L R 
(1954) Nag 634 (DB), Balaprasad v. Asmahi. 
(Lease hold rights merge in reversion — Rever- 
sion most, however, be acquired by valid tran- 
saction.) 


Add before Pt. 1, in the beginning of the para; 

[Pt. la] The broad English law of mer- 
ger does not apply to India, especially in 
the mofussil, and generally speaking, the 
law of merger is contained in S. Ill (d). 
1954 Gal 219 (AIRV 41 G 81 P 2), 
Baju Singh v. Nagendra Nath. (Law of 
merger is also contained in S. 22, Bengal 
Tenancy Act (1885). ) 

For full-stop at the end of Pt. 10 substitute a 

comma, and add the following as : 

[Pt. 10a] That is to say, there must be 
a union of the entire interest of the lessor 
and the lessee or the landlord’s intoiest 
must sink in the reversion. 1950 Cal 1 
(A I BV 37 C 1 P 22) : I L R (1950) 
2 Gal 183 (DB)y Probodh Kumar Boy v. 
Sm. Maya Debi. {A^ a darpatnidar depo- 
siting under S. 13 (4), Bengal Putni Reg, 
1819, entering into possession of putni 
and obtaining decree for arrears of rent 
against U, another darpatnidar of same 
putni and purchasing the putni in execu- 
tion — Acquisition of B's darpatni interest 
by A, held did not extinguish darpatni 
interest so purchased and that there was 
no merger.) 

Add after Pt. 12 \ 

[Pt. 12a] In such a case, the leasehold 
and the reversion c.annot be said to coin- 
cide. 1951 S C 186 (A I B V 38 C 29 
P 9, 10) : I LB 30 Pat 664 : 1951 SOB 
153 (SG), Badri Narain Jha v. Bamesh. 
toar Dayal Singh. (In the case of an 
estate which is subject to lakbraj and 
mokarrari interests, mere i^urchase by 
one of the several joint holders of the 
mokarrari interest of portions of the lakh- 
raj interest cannot bring about an extinc- 
tion of the lease or break its integrity and 
the mokarrari interest of the purchaser 
does not merge in his lakhraj interest.) 
Add after Pt. 14 as separate para : 

[Pt. 15] The defendant was an under- 
raiyat of D who in his turn was the under- 
raiyat of B who was the raiyat, B 
subsequently granted to the plaintiff an 
ijara lease by virtue of which the plaintiff 
became an under-raiyat of the first degree 
and D became an under-raiyat of the 
second degree. Before the expiration of 
plaintiff’s ijara lease he acquired the in- 
terest of D by purchasp in execution of 
his rent decree and kept it quite distinct 
from his own ijara interest. The plaintiff 
filed a suit for rent against the defendant 
for a period subsequent to the date of the 
expiry of his ijara. It was held that there 
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no merger of the unJer-raiyati inte- 
rest of D which the plaintiff had acquired 
by purchase with his own ijara interest, 
so as to disentitle him from asserting the 
uuder-raiyati interest or from claiming 
•rent from the defendant on the strength 
of that interest even after the expiry of 
the ijara lease and that neither the theory 
of intention nor the doctrine of benefit 
could be invoked to infer merger in the 
present case. 1954: Cal 219 (AIR V 41 
C 81 P 2), Baju Singh v. Nagendra 
Nath, 

Note 8 

.Add after Pt. 4 : 

[Pt, 4a] Surrender to a person having 
no title cannot operate as a surrender. 
1953 Trav.Uo 12 (A I B V 40 C 2 P 5). 
Philipose, E. J. v. Karunakara Nair. 
(It will, however, operate as an assign- 
ment and if it does operate as an assign- 
ment, it would not be vitiated by Us pen. 
Mens unless the transfer is given by a 
defendant in the suit, the proceedings in 
which operate as lis pendens.) 

Adi after Pt. 4a and before the beginning of 

para 2 : 

[Pt. 4b] One of two joint lessees can- 
not, in the absence of express words or 
authority, surrender the rights held 
jointly. If property or rights are held 
jointly, prima facie, a transfer must be by 
or under the authority of all interested. 
C52) 1952-2 All E B 492 (495, 49G) • 
(1952) 2 Q B 788, Leek and Moorlands 
Building Society v. Clerk. 

Add after Pt. 11 : 

[Pt. 11a] Just like the existence of the 
estate of lessee or mortgagee, the existence 
of an attachment also operates to prevent 
; the merger of the two estates on surrender 
by the lessee. 1055 NUC ( Trav-Co) 1040 
(A IB V 42), Michel Michel v- Narayanan 
Patti. (A attaching B*s possessory right 
and purchasing it in Court auction — B 
surrendering his leasehold to C, his lessor 
— Held surrender in fact and in law 
operates as assignment of attached pro- 
perty and\i3 imperative against A*s rights.) 
Add after Pt. 13 : 

[Ft. 14] For distinction between assign, 
ment and surrender of tenancy see the 
undermentioned case. 1952 S C 156 
(A I B V 39 P 9) : 1952 S O U 418 : 
1952 Cri L Jour 836 (SC), W. U. King 
y. Republic 6f India. (In the case of an 
assignment, the assignor continues to bo 
liable to the landlord for the performance 


of his obligations under the tenancy and 
this liability is contractual while the 
assignee becomes liable by reason of privity 
of estate. The consent of the landlord to 
an assignment is not necessary, in the 
absence of a contract or local usage to the 
contrary. But in the case of relinquish, 
ment, it cannot be a unilateral transac- 
tion ; it can only be in favour of the lessor 
by mutual agreement between them. The 
relinquishment of possession must be to 
the lessor or one who holds by his interest. 
In fact, a surrender or relinquishment 
terminates the lessee’s rights and lets in 
the lessor ) 

Note 9 

Add in the Foot Note indicated : 

1. 1950 Bom 89 (A I R V 37 C 26 P 9, 10), 
Tarabai Jivanlal v. Padaynohancl. 

Add after Pt. 9 in separate para : 

[Pt. 9a] Where after the determination 
of the defendant’s tenancy by notice the 
defendant holds over and during the period 
of the holding over the Government 
requisitions the premises, it amounts to the 
yielding over possession to the landlord, 
when the premises are taken over by the 
Government from the defendant and the 
defendant thereafter pays rent to the 
Government. 1952 Cal 455 (A I B V 39, 

P 17,26), Sailabala Dasseey . Tappassier, 
H. A. (In the alternative, there is implied 
surrender or surrender by operation of law.) 

Note 10 

Add in the Foot Notes indicated : 

3. 1952 Cal 196 (AIR V 39 C 73 P 11): ILR (1962) 

2 Cal 167 (D B), Mnhammad Ibrahim v. Jiani 
Madhab. -£.1953 Pepsa 20 (&.IU V 40 C 15 P 5): 
ILR (1932 Patiala 228 (DB), Vasdev v. Custo- 
dian General. (The principle of the section was 
applied in Pepsu, where the T. P. Act was not 
in force.) 

9. 1953 Mad 339 (.MR V 40 0 144 P 4), Gopala- 
krishna Menon v. Vellaliuity, K, P. (Where the 
now lease is executed when the leasehold was 
under an attachment the lease is void and there 
is no implied surrender, though under B. 64, 
Civil P. C. a transler is not absolutely void, that 
is, void as against all the world, but void only 
against all the claij s enforceable under the 
attachment.) 

In Note 10 line 2 after the words "by opera- 
tion of law" insert the following as : 

[Pt. la] Implied surrender or surrender 
by operation of law occurs, (1) by creation 
of new relationship or (2) by relinquish- 
ment of possession. 1952 Cal 455 (A I B 
V 39 P 19), Sailabala Dassee v. Tappat- 
sier, H. A, 
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Add alter Pt. 2 in same para : 

[Pt. 2a] It does not depend on the inten- 
tion of the parties like express surrender. 

It has to be implied from the conduct of 
the parties or such facts as relinquishment 
of possession by the lessee and taking over 
possession by the lessor. 1952 Cal 4^55 
( A I B V 39 P 19), Sailabala Dassee v. 
Tappassier, 11. A. 

Add alter Ft. 2a in the beginning of para 2, 
under sub-heading “ By acceptance ol new 
lease” : 

[Pt. 2b] The principle underlying cl. (f) of 
S. ill is that whenever a certain relation- 
ship exists between tw'O parties in respect 
of a subject-matter and a new relationship 
arises as regards the ideotical subject- 
matter, if the two sets of relationships can- 
not co-cxist as being inconsistent and 
incompatible, that is to say, if the latter 
can come into efi'ect only on termination 
of the earlier that w’Ould be deemed to 
have been terminated in order to enable 
the latter to operate 1953 Trav^Co 584 
(A IB. V40C231 P 5): I L E (1953) 
Trav-Co 568, Vehc v- Lekshmi. 

Add after Pt. 16 in same para ; 

[Pt. 16aa] But w’hero the tenant takes a 
new lease cf a portion of the building not 
covered by the old lease, there is no 
implied surrender of the old lease. 1946-52 
1 D 40G3G (Nag), il/. C. Arvi v. Hiralal. 
Add after Pt. 20 as separate para : 

Tenant taking possessory mortgage of 
lease hold, 

[Pt. 20a] The acceptance by the lessee, 
who takes possessory mortgage of his lease- 
hold from the lessor, of the obligation to 
surrender the property on redemption by 
payment of the price of redemption, name- 
ly, all the mortgage money and value of 
improvements, necessarily implies the non- 
existence of his rights to possession of the 
property as lessee. There is, therefore, an 
implied surrender of the lease, with the 
execution and acceptance of the possessory 
mortgage. 1953 Trav-Go 584 (A IB V 40 
C 231 P 5, 6) : I L B (1953) Trav.Co 
568, Velu v. Lkshmi. 

Add after Pt. 21 in separate para : 

Bequisition ly Government from tenant 
holding over, 

[Pt. 22] here after the determination 
of the defendant’s tenancy by notice, the 
defendant holds over and during the period 
of the holding over the Government requi- 
sitions the premises, it amounts to the 
yielding ove** possession to the landlord, 


when the premises are taken over by th& 
Government from the defendant and the 
defendant thereafter pays rent to the Gov- 
ernment, or in the alternative it amounts 
to implied surrender or surrender by ope- 
ration of law of the tenancy. 1952 Cal 
435 (AIB y39P 17, 18, 19, 26), Saila- 
hala Dassee v. Tappassier, H, A, 

Add after Pt 22 as a separate para : 

Bequisition under Buie 75 (a). De- 
fence of Inata Buies, 1939 

[Pt. 23] Where the Government takes 
possession of the property under a requisi- 
tion order under B. 75 (a), Defence of 
India Buies, 1939, there is no mutuality 
because it takes possession both from land, 
lord and from the tenant. It cannot, there- 
fore, operate as surrender so as to terminate 
the tenancy. 1950 Bom 89 (A I B V 37 
G 26 P C 9, 10), Tarahai Jtvanlal v. 
Padamchand, 

Note 11 

Add in the Foot Note indicated : 

4. (*5l) 1951 All W R 24 (26), Saghir Ahmad v* 
Sasmat Hussain. 

Add after Pt. 1 : 

[Pt. la] Forfeiture does not for the first 
time give title to the lessor. On forfeiture 
he re-enters upon what has all along been 
his ow'n property. The interest of the lessor 
in demised premises cannot be described as 
a contingent interest which would become 
vested on the expiry or sooner on deter- 
mination of the lease, 1953 SC 16 (A I B 
y 40G 5 P 12) : 1953 S 0 B 286 (SC)^ 

Bhaiia Co operative Housing Society Ltd, 
V Patel D. C, 

Add after Pt. la ; 

[Pt. lb] The actual date of the forfei- 
ture is the date of the notice of the for- 
feiture. Where a forfeiture has been 
incurred for breach of any condition th© 
lessor must do some act evidencing his 
intention to avail of the forfeiture and 
that act under the Transfer of Property 
Act is to give notice to determine the lease 
and the lease will be avoided from that 
time only. 1952 Cal 47 (AIB y 39 G 15 
P 23), Talbot & Co. v. Haricharan 

Halwasiya. 

Page 1864_In Note 11 Para 2 line 3 after the 
words “the lease” add the following as : 

[Pt. Ic] The forfeiture is not complete 
unless and until the lessor elects to avail 
of the breach by giving notice of hie 
tion to determine the lease. 1952 Cal, 47 
(A I B y 39 C 15 P 17), Talbot & Oo. v* 
Haricharan Halwasiya, 
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In Para 2 line 5 after the words '*the lease*’ 
place figure Id and add the followiog as 
Foot Note : 

Id. 1962 IDA 17319 (PC), Ngara Sotel Limit- 
ed ▼. Bajavally Hetssan Sulcman, (Case from 
Eastern Africa where T. P. Act ns amended np 
to 1907 applies — Institution of suit for posses- 
sion or application .o Rent Controller for lease 
to take proceeding, is “act ahowicg intention to 
determine lease.’’) 

Add alter Pt. 2 in same para : 

[Pfc. 2a] The amendmenfc requiring 
notice does not embody principles of 
justice, equity and good conscience. Con. 
sequently no notice would be required in 
cases of leases executed prior to the Act, if 
any of the conditions expressly providing 
for forfeiture on its breach is broken. 1950 
Bom 123 (AIR V 37 C 33 B 5. 6): ILB 
(1949) Bom 863 (DB), Namdeo Lokman 
y. Keshoodeo, 

[But see I95i Bom 283 (A I R V 38 C 57 P 7) : 
ILR (1951) Bom 293 (DB), Talya v. Yeshxcant 
(Requirements of notice of forfeiture embody 
principles of justice equity and good consci- 
ence, and extend to agricultural leases.)] 

Add after Pt. 2a as separate para : 

[Pfc. 2bJ Leases executed in territories 
to which the Act; did not apply will be 
governed by the Common Law principles 
which were usually held applicable by all 
Courts in India. In such a case it is not 
necessary for the landlord to do any overt 
act showing an intention to determine the 
lease nor is any notice to determine the 
lease necessary. The mere institution of a 
suit for ejectment is a sufficient indication 
of landlord’s intention to determine the 
lease and no separate notice is necessary 
to determine it. 1953 Sau 113 (AIR V 40 
C 69 P 16) (DBf, Karsandas Ramji v. 
Karsanji Kalyanji. (Lease executed in 
former State of Nawanagar, before T. P. 
Act was made applicable.) 

Page 1865 — In the para, beginning with the, 

words “where all the*conditions ” 

place figure 10a after the words “relieved 
against” in line 3 and add the following as 
Foot Note *. 

lOa. 1952 Cal 47 (A I R V 39 C 15 T 17), Tahct 
d Co, V Haricharan HaXwasiya'ifX^b'i Funj 62 
(A I B V 89 0 24 P 21, 26, 26) (DB), New Oar. 
rage Ltd. v. Khuswant Singh. (S. 9 (1) (b), 
Delhi and Ajmer-Merwara Bent Control Act, 
1947 would be defeated by waiver on the part 
of the ianulord if it is proved that by his past 
con inot he had consented to a particular breach 
of the ooTcnant with regard to user of the pre- 
misea.) 

Add after Pt. 14 as a separate para : 

[Pt. 16] In case of a lease for five years 
if ^re is a forfeitnre at the end of one 
year as per berms, the ease is governed by 


S. Ill and not by S. 106, which applies to 
leases where no term is fixed. 1946-52 ID 
40648 (Nag), S K. Karim y. lagaimath, 
(Note — See also S. 106, N. 3 ) 

Add after Pt. 15 as a separate para : 

[Pt. 16J The plea of determination of 
tenancy by forfeiture is not a plea of con- 
fession and avoidance and should be plead- 
ed in the plaint or by seeking an amend- 
ment of the plaint. 1946-52 ID 7606 
(Nag), Mst. Indibai v. Shyam Sunder. 
(Plaintiff sued for ejectment and pleaded 
notice under S. Ill (1), Transfer of 
Property Act. The stand of determination 
by forfeiture was taken by him only in 
the rejoinder that was allowed to be filed 

by way of confession and avoidance 

Neld, that the plea should have been 
raised by an amendment of the i>laint.) 
Add after Pt. 16 as a separate para : 

Distinction beitoeen els. (b) and (g). 

[Pt. 17] In forfeiture under cl. (g) “the 
term created by the instr'imenf ’ is defeated 
on the happening of a particular event or 
the doing of a particular act. In clause (b), 
on the other hand, the term does not come 
to an end on the doing of an act or the 
happening of an event. It applies where 
the time is limited conditionally on the 
happening of some event and that event 
happens. In cl. (b) the term is fixed con. 
ditionally and depends upon the happen, 
ing of a future event. In cl, (g; the term 
is brought to an end by a defeasance clause. 
This is the difference between els. (b) and 
(g). 1052 Cal 207 (AIR V 39 C 75 (6) P 
13, 16, 20, 30. 31), Srinath Zamindary, 

In re. (Lease to company for 99 years 

Lease to cease to be operative on company’s 
liquidation — Company going into volun- 
tary liquidation— cl. (g) and nob 
cl. (b) applied and a valid notice to de. 
termine lease was essential.) 

Note 12 

Add after Pt. 2 : 

[Pt. 2a] Bat where the contractual rela- 
tion created is in the nature of a perpetual 
tenure rather than the creation of relation- 
ship of ‘landlord’ and ‘tenant* and the 
position is really that of a ‘grantor’ and 
‘grantee’ the law of forfeiture on non-pay- 
ment of rent is not applicable in the 
absence of proof of a definite contract to 
that effect. 1952 Orissa 99 (A I R V 39 
C 24 P 24) : I L R (1949) 1 Cut 139 
(D B), Tirtha Naik v. Lai Sadanand 
Singh, 
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Note 13 

Add in the Foot Notes indicated; 

4. 1951 Cal 541 (Pr 4) (A I R V 41 C 182) (D B), 
Bish}iiipuriya v. Panchl'nri Das. {Tenancy fof 
oonstriictioa of puoct buthlLo;; created before 

T. P. Act Provision against transfer without 

right of re-entry — Suit for possession by land- 
lord on transfer by lessee — S. Ill applied as 
role of justice, et^uity and-gooJ conscience— Suit 
held not maintainable as there whs no right of 
re eutrT.) 

[See 1953 Sau 113 (A I R V 40 C 59 P 17) (DB), 
/la'/sfxnrfns Itamji v. Karsanji Kalyani. 
(Lease in former Nawanagar State before 
T. P. Act was made applicable, not reserving 
r>ght of re-entry — Sub-letting — Landlord 
can recover possession by reason of S. 13 (e), 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, (1947.)] 

5. 1955 N IT C (Cal) 2865 (A I R V 42) (D B), 
MadanThcatres Ltd. v. Sm. Charzishila Dassi. 
(Tbe section has misplaced the word “express” 
unless there was adcliborate intention to depart 
from tbe English law.j’PlOSS Nag 353 (A I R V 
40 C 151 P 7, 9) : I L K (19£3) Nag 932 (D B', 
Salla Edu MusaUnan v. Janab Bi» (Condition 
against non-payment o- rent — No express pro- 
vision for re-entry — No forfeiture.) 

8. 1952 Cal 47 (A I R V 39 C 16 P 17), Talbot d 
Co. V. Ilaricharnn Uaheasiya (’50) 66 Cal L 
Jour 198 (209), Sm. Durgarajii Devi v. il/o7ii- 
uddin. ([f the lessor does not avoid tbe lease 
the lease contlnucB.)'l<1949 Assam 61 (AIR V 36 
C 2^) P 6, 7) : I L R (1949) 1 Assam 105 (D B), 
JanJeep Boro v. Kuar Majhi. 

21. 1953 Sau 94 (A I R V 40 C 45 P 5). Harsxtr 
Saviat v. Samat liavia. (Buta Hak Tenure — 
No forfeiture on account of non-payment of rent 
unle:-s there is a clause in tbe deed.) 

22. 1953 Nag 3£3 (A I R V 40 C 151 P 7, 9) : 
I L R (1953) Nag 932 (DB). Salla Edu MusaU 
vian V. Janab Bi. 

Page 1865 — In the first sentence of the para, 
graph which comes after Pt. 3 for the words 
“This clause also not recognise” read “This 
clause does not recognise.” 

Add at the end of th? para, that comes after 
Pt. 3: 

(Pt. 3a] See tbe underiuentioued case. 
C60) 86 Cal L Jour 198 (208), Sm. 
Durgarani Devi v. Mohiuddin. (In India 
condition is not used in the Transfer of 
Property Act in the same sense as in 
English Law and overlaps what is called 
a covenant in English Law. The Transfer 
of Property Act dees not distinguish con- 
ditions from covenants. In India, the 
assignee of the reversion of the whole or 
part is entitled to enforce conditions. The 
burden of the condition runs with the land 
and conditions may be enforced against 
the assignee of land.) 

Add after Ft. 5 : 

[Pt. ^;a] It is the proviso for re-entry 
which is required in English law to be 
express, because the law leans against for- 


feiture and gives effect to it only when the 
stipulation is direct and clear. Under 
S. Ill (g) it is the condition broken and 
not the provision for re-entry which is 
required to be express. 1955 N U G ( Gal) 
2865 (AIR V 42) (DB), Madan Theaters 
Ltd. V, Sm. Charushila Dassi. ((1910) 8 
Ind Cas 3u9 (Mad), MussaKutti v.Eanga. 
chariar and 1914 Cal 850 fA I R V 1), 
Naba Kumir v. Trailokya Nath, criticised.) 

[Pt. 6b] The reasonable construction to 
put upon the words ‘express condition’ is 
to hold them to mean a condition contain, 
ed in an express term of the lease, whe- 
ther in explicit and positive terms or as 
implied covenant, provided in the latter 
case that the Court can reasonably hold it 
to be a i^art of the stipulation between tbe 
parties. 1955 N U C ( Gal) 2865 (AIR 

V 42) (DB). Madan Theatres Ltd.y.Sm. 
Charushila Dassi. 

Add after Pt. IS in separate para : 

[Pt. 15a] There must be something more 
than a mere transfer of the holding to 
forfeit the tenancy and give the landlord 
the right of re-entry. 1953 Pat 199 (AIR 
V40G 68 P 14) : 31 Pat 787 (D B), 
Rupai Devi v. Bambdeh Das. (Where a 
tenant of a chandna tenancy holding trans- 
fers the same without the landlord’s con- 
sent but notwithstanding such transfer 
remains in possession of the holding by 
paying rent to the landlord so that there 
is neither abandonment of the holding nor 
repudiation or relinquishment of the rela- 
tionship of landlord and tenant, the land- 
lord would not be entitled to obtain a 
decree for khas possession of tbe holding.) 

Change the full point at the end^ of Pt. 19 

into a comma and add the following : 

[Pt. 19al] or where one of two partners 

after the dissolution of the partnership 

assigns to the other partner the interest of 

the partnership in j)remis 0 s which had 

been taken on lease by the partnership. 

1950 Mad 25 (A I R V 37 G 11 P 3) 

(D BK K. Devarajulu Naidu v- G Ethi- 

rajavathi Thayaramma. 

Add after Pt. 20b : 

[Pt, 20c] An alienation in breach of the 
condition is merely voidable at the instance 
of the landlord. 1949 Assam 61 (AIR 

V 36 G 29 P 6, 7): ILR (1949) 1 Assam 
105 (DB), Jankep Boro v. Kuar Majhi. 
(Acceptance of rent from transferee ■ — 
Landlord will not bo entitled to dispossess 
transferee without recourse to suit for 
ejectment.) 
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Page 1969~Under the sub-heading “Non-pay- 
ment of lent” in line 3 from top, add before 

Pt. 21 : 

[Pti, 20t3] Mere uon. payment of rent 
does not of itself determine the tenancy. 
1051 Uhn Pra 65 (AIR V 38 G 20 P 9), 

Kamla v. Mt. Nahhi 

[Pt. 20e] unless the landlord has been 
able to establish by evidence that payment 
of i-ent regularly was a condition in the 
lease. (’49j 27 Mt/s L Jotcr 85 (95) (DB), 
Sigamma v. Srikantiah. 

[See also 19*2 Orissa 99 (AIR V 39 C 24 P 24]: 
I L R (1949) 1 Cut 139 (DB). Tiriha Naik v. 
Lai Sadanand Singh. (Perpc-tual tenure— Re- 
latiooship not of landlord and tenant but of 
graotor aod grantea—Law of forfeiture on non- 
payment of rent is not applicable iu absence of 
a detioile contract to this effect.) ] 

Add after Pt. 24 in separate para ; 

[Pt, 24a] In the case of a lease executed 
prior to the Act, where there is an express 
provision for forfeiture for non-payment of 
rent, no notice of forfeiture is required, 
upon the breach of the condition. The re- 
quirement of notice introduced by the 
amendment does not embody the princi- 
pies of justice, equity and good conscience 
and cannot be given effect to in the case 
of lease not governed by the Act. 1950 
Bom 123 iAIR V 37 C 33 P 5, 6 ): ILB 
(1949) Bom 883 (DB), Namdeo Lohman 
V. Keshoodco, 

Add after Pt, 24a as separate sub. heading : 

''Encroachment by lessee.'* 

And after this sub-heading add : 

[Pt 24b] Where a tenant occupies a por- 
tion of the house not included in the rent- 
note, bis act cannot be regarded as breach 
of any term of tenancy. He is at the most 
a trespasser on portion unauthorisedly 
occupied 1953 Sau 119 (AIR V 40 C GO 
P 3) (D B), Keshavlal Vircha?i v. Bai 
Ajawali Vachharaj. 

Note 14 

Add in the Foot Notes indicated : 

7. See also 1955 N U C (Orissa) 979 (A I R V 42) 
Killamsetti Suryanarayan v. Maharaja Sri 
Vikrama Deo Verma. (Resisting landlord’s 
attempt to change the entry in the House Tax 
Demand Register aod to make it in bis favour 
cons' ituted repudiation of title.) 

7a. 1953 All 797 (A I R V 40 C S91 P 19), Bam- 
das V. Skree Bam Lakshman Janki. (When 
the title of the real heir or of the original lessor 
is denied, it certainly amounts to setting up a 
title in somebody else, because the property 
dees not remain in vacuum.) 

8. 1953 All 797 (A 1 B V 40 C 891 P 8, TO), 
Bamdas v. Shree Bam Lalshman Janki. 
(Owner of property by will bequeathing property 
to deity — Deity by its sarbarkar suing tenant 
for rent— .Tenant in his written statement 


stating that will was never executed and that 
plaintiff was not owner of property— Further 

assertion that sarbarkar was a verv clever man 

Denial could not be rci»d .is uitrc omission t? 
admit plnintifFs lille with a vjo.v to putting 
him to proof of it but is diselaim.-r of title.) ^ 
3 952 All 141 (A I R V 30 C 51 p 10), Aviar 
Singh v. Hoshiar Singh. (Deninl of Jaudlord'is 
title in earlier suit.) (’ol) 1951 All W It 24 
(26)^ Saghir Ahviad v. Hashviat Hussain^ 

10a Ste however 1952 Punj 53 (AIR V 39 C 13 
P 6, 7), Faquria v. Kalu Mai. (Provisions as 
to forfeiture upon denial of landlord’s title were 
npp’ied to agricultural tenancy, as rules of 
justice, equity and good o nicience ) 

13a. 1953 All 797 (AIR V -iO 0 b9i P 11), Bam- 
das V. Shree Ram Laxman Jarhi. (If the title 
of the heir of the landlord is denied, the denial 
acts as a forfeiture of the tenancy, and the heir 
is entitled to ej'ct the tenant on this ground. 
1926 Cal 1205 (AIR V 13), Abdulla v. Moham- 
mad AfMsliw. Dissented from.) 

14. 1963 All 797 (AIR V 40 C 391 p 3, lo). 
Bamdas v. Shree Bam Lakshman Janki, 
(Owner of property by will bequeathing pro- 
porty to deity— Deity by Its sarbarkar suing 
tenant for rent_Tenant in his written state! 
mentstati.'-.g that will was never executed and 

that plaintiff was not owner of property 

Further assertion that sarbarkar was very 
clever man— Denial could not be read as mere 
omission to admit plaintiff’s title with view to 

putting him to proof of it but is diedaimer 
of title ) 

15. 1953 Nag 353 (A I R V 40 C ICl P 6): I L R 
J9S3 Nag 0C2 (DBf, Salla Ldu Muslaman v, 
/amab jBi. (Defendant not setting up title in 
third person or in himself but simjjly denyim^ 
title of plaintiff who claimed as heir of lessor— 
No disclaimer.) 

17. (’51) 1951 All WR 24 (26), Saghir Ahmad 
. V. llashmat Hns'.ain, 

30. 1H53 Nag 353 (AIK V 40C l.«l p 6) : ILR 
(1953) Nag 932 (DB), Salla Edu Musalman v. 
Jainab Bi. (There must be di.sclaimer and 
manifestation of intention to determine lease 
prior to inst.tution of suit in which title is 
denied : 8. A. No, 233 of 1947 D/- 8.12-52 
(Nag), Reverted.) 

(But see 1951 Asiam 70 (A 1 R V 38 0 36 
P 15): I L R (1950) 2 Assam 166 (DB), Ratnes- 
war Gosswami v. Mongoll Chutiani (Suit for 
ejectment of monthly tenant — Defendant 
denying landlord’s title— Defendant held not 
entitled to notice to quit )] 

34. 1954 Nag 328 (Pr 6) (A I R V 41 G 114 ) ; 

I h R (19o4) Nag 634 (DB), Jialaprasad v. 
Asmabi. (There is no determination of lease by 
forfeiture unless aod until the lessor gives 
notice that he has exercised the option to deter- 
mine the lease ) 

Add after Pt. 10a : 

[Pfc. lOal] But where a lessee does not 
set up a title in himself but only ques- 
tions the extent of the lessor’s title, admit- 
ting that a part of the title vesta in him, 

there is no disclaimer within cl. (g) of 
S. Ill, and hence there is no forfeiture of 
the tenancy. (*51) 1951 All W B 24 (26), 
Saghir Ahmad v, Eashmat Hussain, 
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Add after Pt. 30 : 

[Pt. 30a] In other -words, the case of 
forfeiture cannot be considered unless it 
is set up in the plaint. "Where the plain- 
tiff, an heir of the lessor, brought a suit 
for arrears of rent and ejectment alleging 
that “in spite of demaods the defendant 
did not pay the rent and now he is aenying 
the plaintiff's title,” it was held that there 
was no plea of forfeiture by disclaimer, 
that the suit was for ejectment for non- 
xmyment of rent and that since there was 
no express provision for re-entry on non. 
payment of rent, the suit was not main- 
tainable. The defendant’s allegation in the 
written statement that the husband of the 
plaintiff and others tried to oust the defen. 
dant by force, was also held cot to amount 
to admission of the plaintiff’s manifesta- 
tion of intention to determine the lease. 
1063 Nag 353 (AIR V 10 G 161 P 6. 7, 
9): ILR (1063J Nag 932 (DB), Salla 
Edu Musalman v. Jainab Bi. (S. A. No 
232 of 1947 D/- 8-12-52 (Nag), Reversed.) 

Add after Pt. 33 : 

[Pt. 33a] Upon the lessee’s repudiation 
of the plaintiff landlord’s title, the plain- 
tiff gave a notice to quit and on non- 
compliance of the notice brought a suit 
for recovery of arrears of rent only till the 
date of suit. This suit was ultimately 
decreed but during this suit there was a 
fresh disclaimer of plaintiff’s title and the 
plaintiff without serving any fresh notice 
to quit brought a suit for possession and 
injunction in respect of the demised pre- 
mises. It was held that the suit was not 
maintainable on the basis of disclaimer of 
plaintiff’s title in the previous suit as the 
plaintiff had failed to give fresh notice as 
required by S, 111 (g). The previous notice 
to quit could not avail him as it had been 
waived by suing for arrears of rent only. 
1951 Pat 190 (AIRY 38 G 33 P 6, 7. 8) 
(DB), Jai Narain v. Syed Ali Miirtaza. 

Note 15 

Add after Pt. 3 as a separate para : 

[Pt. 4] A lease for a term of 99 years 
was granted to a company. The lease con- 
tained a clause of re-entry to the effect 
that upon company’s liquidation, the lease 
was to cease to be operative. Upon the 
company going into liquidation, it was 
contended on behalf of the lessor that the 
lease had determined under clause (b). It 
was held that clause (g) and not clause (b) 
applied and notice to determine the lease 
was essential. 1952 Gal 207 (A I R V 39 


C 75 (6) P 20, SO, 3l), Srinath Zemin- 
dary. In re. (Quaere : Whether “insoU 
vency” in cl. (g) includes liquidation of a 
company.) 

Note 16 

Add in the Foot Notes indicated : 

1. 1953 S C 228 (A I R V 40 0 55 P 20) : 1953 
SCR 1009) (S C). Namdeo LoJcman Ladki ▼. 
Narmadabai, 

2. 1953 S 228 (A I R V 40 C 55 P 20) : 1953 
SCR i009 (S C), Namdeo Lokman Ladhi v. 
Narmadacai. (1947 Mad 68 (AIR V 34 0 28) 
Umar fulavar v. Dawood Bowther and 1951 
Bom 263 (A 1 R V 3-J G 57) : ILR (1951) Bom 
293, Tatya Saula v. Yeshivanta Kondiba, Over- 
ruled ) 

3. 1953 S C 228 (A 1 R V 40 0 55 P 20) : l9fS 
SCR l'-09 (S 0), Namdeo Lokman Ladhi v. 
Narmadahait 

6. 1952 1 D A 17319 (P C), Ngara Hotel Ltd. v. 
Rijahally Kassam Suleman, (Case from 
liastero Africa where T. F. Act as amended 
upto 1907 only applies.) 

7. 1954 All c49 (650) (Pt 4 to 7) (A I R V 41 C 
255, Asghar v I/. P. Government. 4' 1952 AU 
141 (AIRV39C51 P 10), Amar Singh v. 
Hoshiar Singh. (Intimation by landlord that 
he required premises for his personal use held 
intimation o) intention to determine lease.) 

8. 1954 AM 649 (Pr 4) (AIR V 41 C 266), Asghar 
V. U P. OoverninenL* 

9. 19-54 Mad 739 (Pr 2) (AlR 7 41 0 243) ; I L R 
(1955) '«ad 227 (DB), Eranki Narasimham r, 
Penumutchu Atchayya, (Agricultural lease — - 
S, 111 (g) does not apply — 1953 S. 0. *228 (AIR 
V 40 0 5.5) : 1953 SCR 10 )9 (S C) Namdeo v. 
Narmadabai 1951 Bom 283 (A I R V 38 C 67 
P7):ILR (1951) Bom 293 (DB). Tafya v, 
Yesivanta. (Agricultural lease — Requirements of 
notice embody principles of justice, equity and 
good conscience and therefore would be extended 
to agricultural leases, in case of forfeiture due to 
disclaimer of lessor’s title.) 

[But see 1950 Bom 123 (AIR V 37 C 33 P 5, 6): 
ILR (1949) Bom 883 (DB), Namdeo Lokman 
V. Kesheodeo. (No notice would be required in 
the case of a lease executed prior to the A^. 
The requirement of notice introduced by the 
amendment does not contain principles of 
justice, equity and good conscience and cannot 
be applied to such cases.)] , . - 

[See aho I9t6 N V 0 (Vind Pra) 1674 (AIR 
V42), Shiva Pratap Singh v. Chhote 
(Quaere: Whether or not the principles embodi- 
ed in 8. Ill (g) are applicable to agricultaral 
tenancies under the Rewa Tenancy Code.)] 

12. But see .946-62 I D 7054 (Nog), MsU Indy 
bai V. Shyam Sunder. (If the cause of when is 
denial of title the allegations of denial ol tiwe 
and consequent notice under S. Ill (6)* 
necessary.) 

Add afttr Pt. 8 in same para ; 

[Pt. Sal] Two notices in writi^t 
namely one under S. Ill (g) and one under 
S. 114.A are not necessary. S. 114-A was 
added by an amendment of 1929 and mus 
, be deemed to have specified the 
* the notice required under S. Ill (g)» 1^°^^ 
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Mad 313 (AIR V 40 0 lOG P 7) : I L B 
(1953) Mad 615 (DB), Margaret Jean 
Massy v. Colonel Granville Alric Rickard 
Spain. 

In loot note 9 add the following note after the 
words ‘‘held necessary’Mn footnote remarks 
to 1947 Mad 68 (A I R V 34 C 28), Umar 
Pulavar v, Daivood Rowthert in the square 
brackets : 

**Note: — This case is overruled ia 1953 
S C 228 (A I B V 40 G 55): 1953 SOB 
1009 (S G). Namdeo Lokman Ladhi v, 
Narmadabai'* 

Add after Pt. 9 in. the end of para : 

[Pfc. 9a] It was however held by the 
Supreme Court in the following case that 
the provision in S. Ill fe) as to notice in 
writing as a preliminary to a suit for eject, 
meat based on forfeiture of a lease is not 
baaed on any principle of justice, equity or 
good conscience and cannot govern leases 
made prior to the comi-g into force of the 
T, P. Act, 1882, or to leases executed 
prior to Ist April 1930. The rights and 
obligations under those leases have to be 
determined according to the rules of law 
prevailing at the time and the only rule 
applicable is that a tenant cannot by his 
unilateral act and by his own wrong de. 
termine the lease unless the lessor gjves an 
indication by some unequivocal express- 
ion of intention on his part of taking 
advantage of the breach. 1953 S 0 228 
( AIR V 40 G 55 P 20): 1953 SCB 1009 
(S G), Namdeo Lokman Ladhi v. Nar~ 
madabai. (1947 Mad 68 (A I B V 34 
0 28), Umar Pulavar v. Daioood 
Rowther; 1951 Bom 283 (A IB V 38 
C 57) I L B (1951) Bom 293, Tatya 
Saula V. Yeshwanta Kondiba, Overruled. 
1948 Mad 275 (AIR V 35 G 140) : IL B 
(1948) Mad 757 (FB) Brahmayya v. 
B. Sundaramma, Commented on.) 

Add after Pt. 14 in separate para the following 
sentence : 

On the question of notice under cl. (g) in 
case of denial ot title in suit for ejectment, 
see Note 14. 

Note 19 

Add In the Foot Note indicated : 

2. 8*6 also (’60) 86 Cal L Jour 198 (208), 5m. 
Dugarani Devi v. Mohiuddin. 

Note 23 

Add in the Foot Notes indicated : 

1. 1916.62 I D 40327 (Kutob). Thaker Devchand 
T. Bajyagor Harisaw. (Lease from month to 
moDth.) 

2. 1962 All 679 (A I B Y 89 0 93 P 3), Khumani 
V. SalUey Lai, (Under U. P. (Temporary) fJon- 
trol of Bent and Eviotion Act, 1947, there 
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should be a wilful default ou the part of the 
tenant in paymeob of rent within ono month of 
the service of notice. If there Is such default, 
parties are relegated to the general law.) ifi 
1946-52 I D 40627 (Kutcb), Vhdker Devchand 
V. Rajyagor Harisaw. (Lease from month to 
month ) 

5. 1951 Siu 113 (A I R V 40 C 5) P 14) (DB), 
Karsandas Ramji v. Karsanji Kalyani. (Ten- 
ancy has to be duly determined by notice to 
quit before a landlord can sue to evict tenant 
on aoy rf grounds contained in clauses to 
S. 13 (1), Bombay Rente. Hotel and Lodging 
House Rates (Control) Act, 1947, as applied to 
Sauraahtra.) 

Add after Pt. 8 : 

|Pt. 8al] When once a proper notice 
has been given by the tenant and the 
tenancy has been properly terminated the 
landlord’s right would be not to question 
the notice or the termination of the ten- 
ancy, but to claim damages for any loss 
caused to him by reason of any wilful 
negligence or default on the part of the 
tenant. If in such a case of valid termina- 
tion of lease, the landlord refuses to take 
possession which has been offered, it can- 
not be held that the lease would still con- 
tinue in favour of the landlord. 1953 Mad 
996 (A I R V 40 G 391 P 5), Raman 
A. C. V. Muthavally. 

Add after Ft 8a in separate para : 

[Pt, 8b] The lessor has no right to 
terminate the tenancy by giving notice to 
quit a part of the demised premises and 
the assignee of the reversion of part does 
nob acquire a right to terminate the ten- 
ancy by giving notice to quit as to such 
part. If the tenancy has not been broken 
up it is quite clear that it must be termi- 
nated as a whole. But if the tenant re- 
cognises the severance of the reversion or 
acknowledges the title of the owner of a 
severed part of the reversion the notice to 
quit severed part would be good and bind- 
ing ou the tenant. Such recognition may 
be either by express agreement by attorn- 
ment and other formal acknowledgment 
(as by paying a nominal sum of money) or 
by payment of rent or of a nominal sum 
as rent or by submission to a distress, 
C50) 86 Cal L Jour 198 (211), Sm. 
Durgarani Devi v. Mohiuddin. (1920 
Mad 838 (A I R V 7) (PB), Kannayan 
V. Alikutti, Dissent, from.) 

Add after Pt. 8b as separate para : 

(Pt. 8c] Where the terms of the rent 
note provided that the tenants would 
vacate the premises when the landlord 
sold them, it was held that the tenants 
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were to vacate the premises upon the sale, 
without insisting upon other formalities 
by which the tenancy would terminate 
and that tho stipulation did not exclude 
the landlord’s right to terminate the ten. 
ancy after a notice and that the stipula. 
tion merely provided an additional mode 
of termination of the tenancy. 1951 Kutch 
72 (A I R V 38 C 46 P 2)t Vishanji 
Kunvarji v. Panchibai» 

Add after Pt. 10 as a separate para : 

[Pt. l(-a] When the lessor sues for 
ejectment of a tenant he must state the 
facts constituting the cause of action in 
detail and state when it arose. In a case 
under S. Ill (h), the cause of action is the 
agreement of tenancy in which the date of 
commencement is an essential ingredient 
as also a valid notice determining the ten- 
ancy and these must be staled, 1946>52 
I D 7054 (Nag)^ Mst. Indibai v. Shyam 
Sunder* 

Add after Pt. 11 as a separate para : 

Efjecis of breach of condition and notice 
to quit : — 

(Pt. 11a] The effects of a breach of con- 
dition and of a notice to quit are widely 
different. On the expiration of the notice 
to quit the lease determines automatically. 
Breach of condition makes the lease void- 
able at the option of the lessor. If the lessor 
does not avoid the lease, the lease con- 
tinues to exist. Further there is a funda. 
mental difference between a waiver of a 
forfeiture which can be done at the elec- 
tion of the landlord alone and waiver of 
notice to quit which proceeds on the basis 
of a new agreement between the landlord 
and tenant. When a valid notice to quit 
has been given a new tenancy can be 
created only by an express or implied 
agreement. (*50) 86 Gal L Jour 198 
(209) i Sm. Durgarani Deviv. Mohiuddin. 

Note 23a 

Page 1882— In the second column of the Foot 
Notes before the fourth citation, viz. “(49) 
36 A I R 1949 Mad 780“ insert “S. Ill — 
Note 23a“ and at the beginning of the said 
citation place Foot Note indication num- 
ber 1. 

Add in the Foot Note indicated : 

1. 1953 Mad 221 (A I R V 40 C 80): I L R (1953) 
Mad 460 (DB), S* Venkatratnam v. G. Lallu- 
ram. 

Add after Pt. 1 in the end of para : 

[Pt. 2] See also the undermentioned 
cases. 1951 Hyd 111 (AIR V 38 C 46 
P3): ILR fl951) Hvd 542 (DB), 
Mohcmmed Gous Mohiuddin v. Karun- 


nissa Begum* (It is not necessary for a 
landlord, wishing to proceed under the 
Hyderabad Rent Control Order, 1363F., 
to issue notice under the Transfer of Pro. 
perty Act before commencing such pro- 
ceedings . — 194d Mad 780 (AIR V 36 
C 351), Erishnamurthy v. Parthasarathy, 
Rel. on.) * 1951 Pat 529 (AIR V 38 
G 149 P 11) ‘.ILR 30 Pat 366 (DB), 
Baijnath Sao v. Bam Parsad. (Sec- 
tion 111, T. P. Act, has no application to 
the proceeding for eviction under the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act : 1949 Mad 780, (MB. 
V 36 C 351), Erishnamurthy v. Partha- 
sarathy, Pel. on.) 

Add alter Pt. 2 as separate paras : 

[Pt. 3j Madhya Bharat Sthan Niyan- 
tran Vidhan (15 of 1950), S. 4 — Before 
the landlord can seek protection of the 
provisions of S. 4 of the Sthan Riyantran 
Vidhan he must prove that he had deter, 
mined the tenancy by a valid notice to ' 
quit. It is true that by merely proving a 
valid notice to quit, a landlord cannot get 
a decree *for ejectment and possession. 
He has to prove one of the grounds men- 
tioned in S. 4 of the Sthan Niyantran 
Vidhan. However where the tenancy is 
not a statutory one but by contract the 
provisions of the Transfer of Property Act 
are neither repealed nor abrogated by the 
Sthan Niyantran Vidhan. Consequently 
before a landlord can sue for eviction of a 
tenant he must have terminated the ten- 
ancy i. e., either by effluxion of time or by 
determination of the lease providing for a 
forfeiture or by a notice to quit in accor- 
dance with law. Section 4 of the Sthan 
Niyantran Vidhan in no way interferes 
with those provisions. 2952 Madh B 121 
(AIR V 39 P 5,11) : ILR (1952) 
Madh B 126, Ghhote Lai v, Abdullabhai. 

[See also 1955 N U C (Ajmer) 821 (A I B V 42), 
Panchulal v. Atwndl. *(S. 9 (1) of the Delhi 
and Ajmer Merwara Rent Control Act does 
not confer arty right on the landlord. The 
landlord will in addition to establishing his 
right to a decree for ejectment under the 
general law have to comply with the provisions 
of that Act.) 

[Pt. 3aa] Where the landlord has al- 
ready given notice for ejectment, since 
S. 4 f) of Sthan Niyantran Vidhan enables 
the landlord to evict the tenant on the 
ground of disclaimer or denial of the land- 
lord’s title, a fresh notice is not necessary. 
1955 NUC (Madh B) 1814 (AIB V 42), 
Abdul Karim Mohorkkan v. Sugrabai, 
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[Pt. 3a] Bombay Renta, Hotel and 
Lodging Hooae Rates (Contcol) Aofc(19l7) 
^ This Act doej not affect the basic re- 
quirement of the Transfer of Property Act 
and before the suit for eviction can be 
instituted, the tenancy requires to be 
terminated in accordance with the provi- 
sions of the Transfer of Property Act. A 
repeat of bs. lOS (j) and lil cannot be 
implied from the provisions of the Bombay 
Act. 1953 Sau 113 (AIR V 40 G 59 
•P ^5) (DB), Karsandas R imji V, 
Karsanji Kaluani. (l9l9 Mad 780 (AIR 
V 36 C 36l)j Krishoamurthy v. Partha- 
sarthy; 1961 Hyd 111 (AIR V 38 C 46) : 
I L R (195 1) Hyd 642, Mohemed Gous v, 
Karunissa Begum, Distinguished; 194'> 
Mad 127 {A I R V 36 0 5 4), Narayanan 
Nair v. Kunban Mannadiar and l'»52 
Madb B 121 (AIR V 39 054): IL i (1952) 
MadhBl26. Ghhote Lai v, Ablullabhai. 
Rel. on.) ■*. 1953 Sau 110 (AIR V 40 

G 60 P 7) (DB), Ke^havlal v, Bai 
Ajawali, 

[Pt 4] Where the tenant admits by 
his written statement in a suit for eject- 
ment that be was in arrears of three 
months’ rent though he stated chat the land- 
lord had wrongfully refused to accept »he 
rent which was tendered to him before 
the suit, it is the tenant’s duty to deposit 
in Court the full rent due up to the date 
of written statement. The moment he 
admitted that there were arrears of rent, 
there was admittedly a forfeiture of ten 
ancy and subject to the provision of S. 12 
(2) and (3), Bombay Kents, Hotel and 
Lodging Rates Control Act as applied to 
Saurashtra the plaintiff prima facie be- 
comes entitled to the deciee for eviction. 
1953 Sau 99 (AIR V 40 G 47 P 3) (DB), 
Jamna Bai Govindji v. Lallubhai Narsi. 
das. {Efeld. that there was failure to 
comply with S. 12 (3) and the Court had 
no juriidictiou to refuse to pass decree for 
eviction.) 

[Pt. 5] The C, P, and Berar House 
Rent Control Order does not require the 
landlord to state the grounds of determi- 
nation of tenancy in the notice to be serv- 
ed on the tenant under 8. Ill, T. P Act. 
The House Kent Control Order imposes a 
condition of obtaining permission to deter- 
mine a tenancy. There is no bar to the 
landlord giving notice under 8. Ill (h), 
even if the permission is granted on the 
ground that the tenant denied the title of 


the landlord. 1946.52 I D 25006 (Nag^, 
Mst. Indibai v. Skyam Sundar. 

[Pt. 6] The expression 'lawfully deter, 
mined’ in 8. 13 (2) of the West Bengal Pre. 
mises Rent Control (Temporary Provisions) 
Act, 1950. means the determination of the 
contractual tenancy under S. Ill of the 
Transfer of Property Ac t as well as the with- 
drawal of the statutory protection afforded 
by S. 12(l)o£ the Act. Both these elements 
must be present in order to constitute 
lawful determination of a tenancy within 
the meaning of S. 13 (2). 1955 Cal 226. 
(Pr 4) ((S) AIR V 42 G 57 y (DB), 
Haralal Das v. Pasupati Gharan Bisioas\ 

Note 24 

Add in the Foot Notes indicated ; 

1 See however 195S Trav-Co 3;.9 (AIR V 40 
C 142 P 3) (DB), Nagamony v. S. Thiruchit^ 
lambalam. (Tenant holdinii over as tenant-at 
will — Tenancy can be brought to an end by 
notice to quit.) ^ 

4 IQriO All 683 (A I R V 37 C 228 P 12) : I L R 

(1952) 1 All 85 (DB), Ramanlal v. Bhag%oan 
Das. 

5 19o0 All 583 (A I R V 37 C 228 P 12) : I L R 
(1^962) 1 All 85 (DB), Ramanlal v. Bhagwan 
Das. 

Note 25 

Add in the Foot Notes indicated ; 

1 1952 Punj 52 (A I R V 30 0 13 P 6, 7) 
Fa*iiria V , ICalii, ?‘Ial. (Tenaucy of agriculiufil 
land is fo f. i e by repu iatbn ty the tenant 
of the tenancy by claiming io himself the title 
to the land.) 

2. 1951 Bon 283 (AIR V 38 C 57 P 7) : I L R 
(1951) Bom 293 (DB), Tatya v. Yeshxoant. (See- 
tioo 1 1 1 {.)— Requirement of notice of forfo ture 
contains prloiples of justic'j, equity and good 
conscience and can be applied to agricultural 
lea-es ) 

[See however 1950 Bora 123 (A I R V 37 C 33 
P 5. 3) : I L R ( .94H) Bom 883 (DB), Namdco 
Lokman v Keshoodeo. (Section ill (p) _ Re- 
quirement of notice of forfeiture does not con- 
tain principles of justice, equity and good 
conscience and cannot, therefore, be applied to 
leases esecnted before Act.)] 

4. 1955 N U 0 (Sau) 971 (A I R V 42), Vanand 
ValjiNathii 7. Vora BhaijihhaiMuUaMamuji. 

(A lease executed before tbo Transfer of Pro. 

party Act governed by the local law Teobni- 

ca requiremen 8 of noiL-je under 8. lOd, not 
applicable — Tenant enti led only to a reason- 
able no'ice under the local law.) 

In foot note 2 add the following: note after the 
foot note remarks to A 1 R 1947 Mad 68, in 
square brackets : 

“Note : This ea5e i? overraled in 1963 S 0 
22S*’ (A I R V 40 C 65) : 195-3 SCR 1009 (83), 
Nam ieo Lokman Ladhi v. Narmaddbai. ’ 

Add after Pt. 3 : 

[Pc. 3a] In the undermentioned case 
the 8upreme Court held that the provi. 
Bions of 8. Ill (g) as to notice in writing 
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as preliminary to a suit for ejectment 
based on forfeiture is not based on any 
principle of justice, equity or good cons- 
cience and cannot govern the leases made 
prior to the coming into force of the Act 
or prior to its amendment in 1929. Such 
leases are to be governed by the rules of 
law prevailing at the time, the rule being 
that the lessor cannot take advantage of 
the breach of a condition by the lessee un- 
less ho gives some indication by some 
unequivocal expression of intention to take 
advantage of the breach. 1953 S G 22S 
(AIR V dO G 55 P 20) : 1953 S G B 
1009 (SG), Namdeo Lohnan Ladlii v. 
Rannadabai. (1947 Mad 63 (A I R Y 34 
0 28) Umar Pulavac v. Dawood Rowbher; 
1951 Bom 233 (A I R V 33 G 57J : I L R 
(1951) Com 293. Tatya Savla v. Yesh- 
wanta Koudiba, Overruled; 1948 Mad 275 
(AIR V 35 0 ilO) : I li R (1948) Mad 
75? (FB), Brihmayya v. B. Sundaramma, 
commented upon.) 

Add alter Pt. 5 as a separate para : 

[Pb. 6] Unlike a terminable lease under 
the Act which determines by an efflux of 
the time limited thereby, anjtgricultural 
lease in Bengal does not determine of it- 
self on the expiry of the lease but it has 
to be terminated by a decree of the Court 
as laid down in S. 89 of the Bengal 
Tenancy Act. 1952 Gal 567 (AT R F 39 
P7), Sdkhisona Dasi v. QourHari Jana. 
(Suit for ejectment after the termination 
of period fixed in the tenancy is main- 
tainable even though the tenant is not in 
actual possession, the land having been 
requisitioned by Government.) 

Note 26 

Add in the Foot Note indicated : 

2. 1932 Cftl 207 (A I R V 39 G 75 (6) P 32, 34), 
Srinath Zemindary , In re. {Notice of intention 
to determine leaso'upon forfeiture.) 

Add after Pt. 2 : 

[Pt. 2al Thus, one of several joint 
lessors cannot determine the tenancy and 
a notice to quit must bo given by all. 
The position of a joint landlord is not im- 
proved after partition. There is no sever- 
ance of the tenancy by reason merely of 
such partition, and the landlord to whom 
a divided part of the reversion has been 
allotted acquires no right by reason merely 
of the partition to terminate the tenancy 
by giving notice to quit as to that part. 
(^60) 86 Gal L Jour 198 (213, 2U), Sm. 
Durgarani Devi v. Mohiuddin, 


Add after Pt 3 as a separate para : 

[Pt. 3a] If there is severance of the 
reversion and if the tenant recognises it or 
acknowledges the title of the owner of a 
severed part of the reversion, the notice 
to quit the severed part would be good 
and binding on the tenant. Such lecogni- 
tioQ may be either by express agreement, 
by attornment or other formal acknow- 
ledgment as by paying a nominal sum as 
rent or by submission to a distress. But ^ 
an arrangement between the several co- 
sharer landlords and the tenant that each 
cosharer landlord would be entitled to 
collect his share of rent separately would 
not amount to severance of the tenancy. 
Such an arrangement would be consistent 
with the continuation of the original lease 
of the entire tenure. It would not entitle 
the landlords to give separate notices to 
quit in respect of their respective shares 
of the reversion. (’50) 86 Cal L Jour 198 
( 214), Sm. Durgarani Debi v. Mohiuddin. 

Note 27 

Add in the Foot Note indicated : 

1. See also 1955 NUO (Madh B) 52 (AIR V 42), 
Santsaran v. Ban^elal Bamlal, (Dotermina- 
tion of tenancy by efflux of time — Position of 
tenant after termination of tenancy would be 
that of licensee or trespasser.) 

Add bifore Pt. 1 as first sentence : 

[Pt. la] This section has to be read 
along with S. 116. Thus, where the tenant 
continues in possession after the determi- 
nation of the lease, with the consent of the 
landlord obtained before the determination 
of the lea*e, his possession is not wrongful. 
1950 East Punj 175 (AIRY 37G34 
P2,2), Messrs. Thakar Dat Pyarelal v. 
Custodian, Evacuee Property. 

Add after Pt. 3 as a separate para : 

[Pt. 4] When tha lease has been termi- 
nated by the tenant by a valid notice and 
when possession has been offered and the 
landlord has refused to take possession, it 
cannot be held that the lease 
continue in favour of the landlord. 1953 
Mad 996 (AIR V 40 G 391 P 5), Raman 
A. G. V. Mutkavally. 

SECTION 112 
Note 1 

Add in the Foot Notes indicated : 

6. 1950 F C 38 (A I R V 37 0 4 P 17) : 1949 PO 

R 637 (FO), Shammvgam -P*^*®* J* -4”^ tor 
shmi Ammal. (Lease for term with olauje 
forfeiture on default in payment of any 
ment of rent — Lessor determining the tenancy 
by notice upon default of 6th instalment - 
Second notice by lessor demanding arrears 
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rent and damages for wrongful use and oocupi* 
tion by lesjjeo subsequent to the date of - first 
notice — Payment erdorsed on baok of lease as 
in settlement of account for lessee having culti- 
vated the lands but not as instalment of rent 
payable under the lease — All previous amounts 
paid endorsed as“lease amounts payable”— iTeftf 
that no inference of waiver aro?o from the lessor 
accepting the amounts in question.) 

6a. 1949 All 6l0 (A I R V S6 C 222 P 4) (DB). 
Mt* Biiii Kuer v. Banarasi Baboo. (Defendunfe 
in arrears of rent — Plaintiff obtaining permis- 
sion of Town Rationing Onieer for ejectruent of 
defendant — Permission granted is a privilege 
conferred on the landlord which could be waived 
—Arrears paid before institution of suit for 
ejectment and accepted without protest and 
without reservation of rigl^t to bring suit in 
ejectment — Permission held lapsed by accept- 
ance of arrears of rent — Suit for ejectment not 
maintainable.) 

Page 1885 — In Note 1 line 4 after th* words 

“or not” add Pt. la : 

[Pfc. la] The concept of waiver is in 
essence ba^cd on agreement of landlord to 
waive the forfeiture. Such agreement may 
be imported from any provision contained 
in the statute or may be by express conduct 
of the lessor from which an agreement will 
be implied as a necessary corollary to the 
act or conduct of the lessor. 1952 Cal 47 
(AIEV 39 0 15 P 18). Ta>bol <£ Co. v. 
Haricharan. 

Add after Pt. 6a : 

[Pt. 6aa] A foifeiture can be waived 
only in the sense that the right to forfeit 
can be waived, that is to say, before the 
forfeiture has been actually effected or 
incurred. Once a lease has determined by 
forfeiture that is to say, once the landlord 
relying on the breacb of a covenant entail- 
ing forfeiture has given a notice forfeiting 
the lease there can bo no waiver of such 
forfeiture. S. 112 does not talk of such 
waiver and the landlord cannot, after such 
notice, sot up the lease on its test again by 
any unilateral act of his own. 1955 NUC 
(Cal) 1100 (Ain V 42), Ncmai Ghand 
Sen V, Kumud Beliari Basu. 

Add after Pt. 6a : 

[Pt. Gal] The lessor’s applying to the 
Rent Control authority for leave to take 
proceeding for pos.-e83ion and his institut- 
ing a suit for possession are all acts which 
show an intention on bis part of determi. 
ning the lease. 1962 IDA 17319 (P G), 
Ngara Hotel Ltd. v. Bajabally Kassam 
Suleman* 

Add after Pt. 7 as independent para : 

[Ft. 8] Beotion 112 deals only with a 
forfeiture under 8. Ill, cl. (g) of the 


Transfer of Property Act. Obviously, the 
determination of the lease intended by the 
notice based on S. 6(8) of the Bengal Sup. 
pression of Immoral Traffic Act (6 of 15)33), 
is not a determination on any of the 
grounds mentioned in cl. (g) of S. Ill, 

I T. P. Act and hence S. 11':^ does not apply 
to such a case. 1955 NUC (Cal) 1100 
(AIR V 42) Nemai, Ghand Sen v. 
Kunuid Bliari Basu. 

Note 2 

Add in the Foot Not?s indicated : 

I. See also 1952 Punj 82 (A I R V 39 C 24 P 21, 
25, 26) (D B), Mfs. Ncio Garage Limited v. 
Khusu-ant Singh. (Use of rented premieos for 
diBevent purpose amounting to breacb of co- 
venant under S. 9 (1) (b) of the Bent Control 
Act— Landlord accepting rent after knowing the 
breach — Landlord’s right to eject the tenant is 
lost by waiver - Acceptance of rent after notice 

to quit ou the ground of forfeiture It will be 

presumed that the landlord has released the 
covenant.) 

7. 1955 NUC (Sau) 974 (A I R V 42), Chandra- 
sinhji Rahihka v Kanhi Vaghji ThaJeershi. 
•*■1962 Cal 47 (A I H V 39 O 15 P 14, 16), Talbot 
d Co. V, Haricharan. 

9. 1949 Assam 61 (A I R V 36 C 29 P C) : I L R 
(1949) 1 As.siun 105 (DB), Janke'p Bo7‘o v. Kuar 
Majhi. (transfer of lessee rights in contraven- 
tion of term in lease — L-andlord accepting rent 
from transferee — ^'rnusfere© can remain in 
possession till evicted in due ccurso by subse- 
quent lessee.) 

10. See also 1954 Jfadh B 26 (A I R V 41 C 17 
P 3) : I L R (1954) iladh B 279, Qanpatrao v. 
Ana<}t lianichand. (Failure of tenant to pay 
rent — Right to forfeit lease accroiog to land- 
lord under H. B. Slbin Niyantron Vidhan — 
I.andlord can choose to retain that right and 
at iho same time df-rntind rent itpto d;>te on 

which he lenuires tenant by notice to quit In 

such case Ihe landlord treats tbo othcT ns tenant 
until tbit d.ito but this is not f.uliicient for 
holding waiver of tlic right to avoid lease— The 
real point to see i.a whether the landlord es- 
pressed his irtontlon to continue tenancy even 
after date on which the tenant is required by 
the notice to quit, in the event of tho tenant 
paying entire amount of rent due — If there is 
no such intention, there is waiver.) 

In Note 4 line 3 aft?r the words “the lease as 
subsisting ' place figure la and add the 
foUowirrg as Foot Note : 
la. 1952 Ciil 47 (.V I R V 33 0 35 P 17), Talboi 
<t Co. V. Haiickaran. 

Add after Pt. 12 : 

[Pt. 12a] No Iftrd and fast rule can, 
however, bo laid down which can bo said 
to exhaust the categories of acts which 
can be regarded as showing an intention 
of the lessor to treat the lease as subsisting. 
Bach case must be decided on its own 
merits. 1952 Cal 47 (A I B V 39 0 15 
P 18)t Talbot t0 Go, v. Haricharad. 
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Note 5 

Add in the Foot Notes indicated : 

1. 1952 Cal 47 (A I tt V 39 0 15 P 17), Talbot d 
Go. Haricharan -P 1952 IDA 173L9 (P C), 
Ngara Hotel Ltd v. Rajabally Kassam Swie* 
7nan. ^•1949 Nag 218 (A I R V 36 C 88 P 18} : 
I L R (1949) Nag 167, Fatelal Shah v. Dayalal 
Bishrambhai 

Z. lv<49 Nag 218 (A I R V 36 C 88 P 18) : I L R 
(1949) Nag 167, Falelal Shah v. Dayalal Bish 
ranibhai. 

Note 6 


Add in the Foot Notes indicated : 
a. 1960 Cal 253 (A I K V 37 C 90 P 17), Amulya 
Charan De v. Corporation of Calcutta. (The 
breach of a covenant in a lease not to eiect any 
stracture on the land is not a continuing bat a 
single breach. It it is waived by subsequent 
acceptance of rent, it cannot be availed of there- 
after.) 

2. 1952 Oil 47 (A I R V 39 C Id P 19), Talbot d 
Co. V. Haricharan. 1952 IDA 17319 (P C), 
Hgara Hotel Ltd. v Rajabally Kas$am Sule- 
inan. 

3. 1952 Cal 47 (A I R V 39 C 15 P 20), Talbot & 
Co. V. Haricharan. (Dumpor’s case, 4 Co. Rep. 
119a, held not followed in India.) 

Add after Pt. 4 : 

[Pt. 5] The effect of a waiver of forfei- 
ture is that the teuancy which runs after 
the waiver is not a fresh tenancy but is a 
continuation of the previous tenancy, the 
forfeiture of which has been waived. 1951 
All 478 (A I B V 38 a 104 P 16, 17), 
Chotey Lai v. Sheo Shankar, 


SECTION 113 
Note 1 

Add in the Foot Note indicated : 
la. 1955 N U C (Cal) liOO (A I R V 42), Nemai 
ChandSenv- Kumad Behai i Basil. l (192u) 3 
K B 428 r 00 L J K B 164 : Davies v. Br stow ; 
(1949) 1 All ID R 763 ; (19-30) 1KB 104, Clarke 
V. Grant nod 1^17 Pat 4'j9 (AIRY 4); Shih- 
wali Ahmad v. Mt. Husgaini Begum, Rel. on ) 
^^1854 Madh B 37 (A I R V 4l U 25 P 9) ; ILR 
<1953) Madh B 193, Hindusingh v. Bao Nihal- 
Jtaranji. (Agricultural lease ^hecticn applied) 
In Fool Note 1, before t.he citation (’45) 32 
AIR 1945 Bom 132 (134) place the foot note 
number ‘la**. 

Add after Pt. 2, as separate para : 

[Pt. 2a] Though S. Il3 is inapplicable 
to agricultural leases, it is based on general 
principles applicable to leases and hence 
will have to be applied to agricultural 
leases. 1954, Madh B 37 (AIR V 41 G 25 
P 8) ILR (1953) Madh B 193, Hindu- 
singh v. Rao Nihalkaranji. 

Note 2 

Add in the Foot Notes indicated : 

1. 1953 Cai 349 (AIR V 40 C 130 P 15), Murali- 
dhar Kulthia v. Tara Dye. * 1961 Cal S42 
(A I B V 88G 81 P 19), Manindra Nath De v. 
Man SingA. 


In line 3 of the note, place figure la after 
the words ‘notice is given* and addthefoUow> 
ing as ioc-t note : 

la. 1955 N U C (Cal) 1100 (AIRY 42), Nemai 
Chand Sen v. Kumud Behari Basu. (In order 
to make S. 113 appiicabJe, it is not enough to 
have a unilateral act on the part of the land, 
lord but there must be nn agreement. (1920) 

3 £ B 428 : 90 L J K B 164, Davies v. Bristow; 
1949.1 All B B 763 : (1950) 1 K B 104, Clarke 
V. Grant ; 1917 Pat 469 (AIRY 4). Shahwali 
Ahmad v. Mt. Hussaini Begum, Bel. on.) 4 
3964 B 37 (A 1 R Y 41 C 25 P 9) : I L R 

(1953) Madh B 193, Hindusingh v. Bao Nihal- 
karanji. (Agricultural lease — beotion applied.) 

Note 3 

Add in the Foot Notes indicated : 

1. 1952 All 863 (AIR V 39 P 11, 12), Bam Sarup 
V. Gayatri Devi. 

2. 1961 All 478 (A 1 R Y 38 G 104 P 14), ChoUy 
Lalv Sheo Shankar. 

2a. (*49) 1949-1 All £ R 768 (769): (1950) 1 E B 
104, Clarke v. Grant. (Acceptance of tent by 
agent of landlord, in respect of a period after 
expiry of notice to quit, under belief that it was 
rent in arrears in respect of earlier period, held 
did not operate as waiver of notice and the land- 
lord held was entitled to possession.) 

2b. 19.52 Cal 455 (A 1 R Y 39 P 15), Sailobola 
Dassee v. Tappassier H. A. 

4 . See also 1965 N U C (Cal) 1100 (AIRY 42), 
Nemai Chand Sen v. Kumud Behari Basu. 

: (A mere mistake of draftsman of plaint in suit 
for ejectment in claimiog rent for period subae- 
quens to notice determining tenancy is not . 
evidence that the landlord bad agreed to new 
tenancy, particularly when he is at the same 
time also asking for possession and mesne 
profits.) 

6. 1955 N U C (Orissa) 18.53 (AIRY 42), /o^n- 

I bandlni Sanu v. Surendra Nath. 

6a 1952 Ail 579 (AIR V 39 C 96 P 6), Kumani 
V, Saktey Lai. 

9. 1951 All 478 (A 1 R Y 38 0 104 P 16), Chotey 
Lai V Sheo Shankar. 

13, See also 1952 All 863 (A I R V 39 P 12. 13), 
Bam Sarup v. Gayalri Devi (Permission under 

S. 3 (a), U, P. Temporary Rent Control and 
Bvictiou Act — Long interval between default in 
p.tyment of rjnt and filing suit caused by in* 
lervening notice under S. 106 — It does not show 
intention to continue lease.) 

In Note 3 line 3 after the words “the tenancy’* 
place figure la and add the following as 
Foot Note : 

la. 1964 Cal 404 (Pr 12){AIR V 41C 138), Af«7«x- 
deo Prasad v. Sulekha Sarkar *i' 1953 Cal 849 
(AIR Y 40 0 130 ic 16, 16), ilfttraftdfcar Kuithia 
V. Tara Dye *1962 Cal 455 (A I R V 39 P 16), 
Sailabala Dassee v. Tappassier H. A. 

Add aiter Pt. la as a separate para after ^the 
words ‘giving a second notice to quit** in 
line 7 of the Note : 

[Pt. lb] When any act on the part ^ of 
the landlord is relied upon aa conatitating 
waiver, that act must be of the landlord 
or some person authorised by him or who 
is authorised even without Uifl knowledge 
or consent to continue or restore the M 
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tenancy. 195^ Madk B 37 (A I jR V 41 

C 25 P 16); ILB (1953) Madh B 193, 

Hindusingh v. Rao Nikalkaranji. 

Place ilgure 2aa after tbe words “Consents to 
waiver” in line 5 in para 1 under sub-note 
“Acceptance of rent” and add the lollowing 
as Foot Note : 

2aa. 1354 Madh B 37 (A I R Y 41 C 25 P 16) : 
I It R (1953) fid ad h B 19S, iHindusingh v. Bao 
Nikalkaranji, (llluslration (a) to 8. 112 is quite 
clear.) 

Page 1891 — In Col. 1 of the Foot Notes, put 
ilgure 2a before the citation (1946) 2 All 
E L R 778 Maconochie Bros. Ltd. v. Brand, 
and figure 2b before the citation (’45) 32 
AIR 1945 Bom 132 (134). . . . Navnital v. 
Baburao (No. 1). 

Add as a separate para after Pt. (2b). 

[Pt. 2bb] Similarly an acceptance of 
rent by agent of landlord after notice to 
quit by principal contrary to the express 
intention of principal to the knowledge of 
tenant does not amount to waiver of notice 
to quit. 1955 N U C (All) 166 (A I B V 
42), Qovind Bam v. Parsliotam Narain. 

At the end after para 2 aiter the words “treat 
the lease as subsisting” place liguie 2c and 
add the following as Foot Note : 

2c. 1955 N U C (Sau) 971 (A I R V 42), Vanand 
Valji Nathu v. Vora Dhaijihhai MtillaM amuji 
^•1954 Cal 404 (Pr 32) (AIR V 41 C 138), 
Mdhadeo Prasad v. Sulekha Sarkar. (Landlord 
accepting rent during pendencj of appeal by 
tenant on the representation of the tenant to 
relieve him from depositing ‘rent’ with the 
Rent Coiitiolfer which was necessary for his 
protection under tbe Bent Control Act but 
which be was finding ‘difficult and costly.’ 
No waiver.) •£* 1954 Cal 460 tPr 12) (A I R V 41 
C 156) {D B), Panchannan Ohose v. Jlnridas 
Banerjee. (Payment of rent is made to ensure 
protection against ejectment under any rent 
control law, and is accepted by the landlord, 
mere acceptance cf rent does not lead to an in- 
ference that the parties intenoed to re-esrablisb 
the relation-hip of la -dlord and teDant.)*i'l953 
Hyd 97 (A I R V 40 C 37 P 2) : 1 L B (1953) 
Hyd 110, Mukammed Sadruddin Khan v, 
Qulam iifoJiiuddin.-blQSl Cal 342 (A 1 U V 33 
0 81 P 20. 21), Mahindra Nath De v. Man 
Singh (Ordinarily acceptance of rent is an 
excellent evidence of wa ver. But where rent is 
paid by tenant only to protect his rights under 
the Bent Control Act and produces t.mse receipts 
they would not be sufficient to prove waiver ) 

Add after Pt. 2c : 

[Pt. 2cc] The question whether the act 
of the landlord (whether it is a receipt of 
amonnt sent as rent or without any s^.ate- 
ment at all) is one from which one can 
impate to the landlord the intention of 
oreating a renewal of the tenancy or treat, 
ing the tenancy as still snbsisting is a 
question of fact. 1965 N U 0 (Sau) 971 
{A I B V 42)t Vanand Valji Nathu v. 
Vnra Bhaijibhai Mulla Mamuji, 


[Pt. 2d] Thus in the cases governed by 
the rent Acts, the acceptance of rent might 
be referable either to the fact that under 
the rent control law in force the tenant 
has become a statutory tenant or to the 
landlord’s intention to treat the lease as 
subsisting. In such a case, the onus is 
upon the tenant to prove waiver of the 
notice to quit. For tho tenant to succeed, 
such acceptance must be shown, aliunde, 
to be attributable only to the landlord’s 
assenting to a new tenancy coming into 
existence. 1954 Gal 460 (Pr 15) (A I B 
V 41 C 156) (DB)t Panchanan Ghose v. 
Haridas Banerjee* 

Add After Pt. 7 : 

[Pt. 7a] So also where pending the suit 
for ejectment and damages for use and 
occupation tbe defendant made certain 
payments without insisting upon the with- 
drawal of the suit tbe plaintiff was held 
not to have waived the rights asserted by 
him in the suit by the acceptance of that 
payment. 1953 Nag 219 (AIB V 40 C 84 
P 12) : 1 L B (1954) Nag 147, Ilahibux 
V. Munir Khan. 

Add after Pt. 10 as separate para : 

[Pt. lOal In the undermentioned caseg it 
was held by the Punjab High Court that 
where a notice to quit has been given, a 
subsequent notice to quit is of no effect 
unless it can be interred from other cir- 
cumstances that a new tenancy has been 
created after the expiry of the first notice; 
nor does it amount to a waiver of the first 
notice in the absence of any proof thereof. 
1953 Pun] 243 (AIBV40C101P 7): 
ILB (1954 - Punjl49 (DB), Basheshar 
Nath Sari7i v. Delhi Improvement Trust. 

( (1947) 1 AllE R 116, Loewenthal v. 
Vanthoute, Rel. on.) 

Add after Pt. 13 : 

[Pt. l-la] Where a landlord institutes a 
proceeding for fixing standard rent before 
the Rent Controller before the date of the 
notice of ejectment and continues it after 
the notice and during the hearing of the 
suit for ejectment, he cannot be said to 
have waived the notice 1950 Gal 515 (AIB 

V 37 C 193 P 3, 4), S. K. Chaudhury v. 
Joy Kumar Sarkar^l952 Cal 130 (AIB 

V 39C51P 21): ILB (1952) 2 Gal 138, 
Joy Kumar Sa/rkar v. S. K, Chaudhury* 

[But eee 1950 Mad 60 (A 1 B Y 87 C 86 P 4), 
Sunkavally v. Singaruju Malaparaju. (Suit 
for ejection cannot beprosecated further where 
on the pending application of the landlord fair 
rent la fixed.)] 
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SECTION 114 
Note 1 

Add after Pt. 4 : 

[Pt. 4a] The tenant before he can 
become entitled to the protection of the 
section has to show that forfeiture has been 
incurred as required by S. Ill (g). 1953 
Bom 129 >133) (A I B V40C43P11}: 
I L B. (1953) Bom 98 (D B), Bhagxuani 
Bambhau v. Bamckandra Kesko 1951 
Nag 207 (AIR V 38 C 51 P 9, 10) : ILB 
(1950) Nag 870, K. G. Pandit v. Nara- 
singhadas Sitaram. (Breach of an express 
covenant to pay rent unless there is also 
a right of re-entry x)rovided for will not 
result in forfeiture. In such a case S. 114 
will not be attracted.) 

Add after Pt. 4a : 

[Pt. 4b] The provisions of the section 
cannot be given effect to so as to override 
the express provisions contained in a 
special statute, such as S. 8 (2), Mysore 
House Rent Control Order. ('47) 52 Mys 
H C B 455 (481) (D B), Gurxirajachar 
V. Bangiah, 

Note 4a 

Add after Pt. 1 : 

[Pt. 2] The tender of a cheque is not a 
payment. (*47) 52 Mys N C B 455 (481) 
(D B), Gxirurajachar Y, Bangiah. 

Note 5 

Add in the Foot Notes indicated : 

1. 1953 Bom 129 (A I R V 40 0 43 P 11) : I L R 
(1963) Bora 9S (D B), Bhagicant Bamchandra v. 
Bamchandra Ke&ho. 

{See also 1955 N U C (Raj) 1248 (A I R V 42) 
Haraleohand v. Amarchand.} 

3. 1951 Raj 148 (A T R V 38 C 67 P 3), Pirdan 
JethmaZ v. Sarswati. (After a decree has been 
passed, the executing Coart has no power to 
lessen the rigour of the decree, so far as it 
relates to eviction because the judgment-debtor 
expresses bis willingness ard readiness to pay 
the rent decreed.) (*50) ILB (1950) All 623 
(626), Northern India Coal Conif'any v, Mt. 
Bitti Euer» 

Note 6 ' 

Place figure la after the words ‘due to the 
lessor’ in line 4 from top of p. 1896 and add 
the following as footnote, 
la. 1955 N U C (Sau) 974 ( \ I R V 42), 
Ckandrasinhji Eahibha v. Kanbi Vaghji 
Thahershi. 

Note 7 

Add in the Foot notes indicated : 

1. 1952 All 679 ( V I B V 39 C 96 P 6), Eumani 
V. Saktey Lai. (Irregularity in payment of rent 


— Tenant’s failure to pay whole rent either after 

notice of demand or when about to be sued 

Court has good cause for not exercising dlsore- 
ticn in tenant’s favour.) 

5. 1953 S C 223 (A I R V 40 C 56 P 29) : 1953 
SCR 1009 (S C), Namdeo Lokntan Ladhi v. 
Narmadabai- (Person who coa es in equity moat 
do equity : 1914 Alad 706 (A I R V 1), Bama 
Erishna M ally a v. Babur ay a; 1923 Mad 250 
(A I R V 15), Bamabrahmam v. Bimi Beddit 
Ref.) 

Add alter Pt. 1 : 

[Pt. la] Each case must be judged by 
itself; the delay, the conduct of the parties 
and the difficulties to which the landlord 
has been put should bo weighed against the 
tenant. 1953 S C 228 (A IB V 40 G 55 
P 29} : 1953 SG B 1009 (S G), Namdeo 
Lokman Ladhi v. Narmadabai. (1916 
Mad 680 (ii) (A I R V 3) Appayya Sbetty 
V. Mahammad Beari, Approved.) 

Note 8 

Add in the Foot Notes indicated : 

1. See 1950 F C 38 (A I R V 37 C 4 P 12) : 1949 
FOB 637 (F C), Shammugan Pillai v. Anna- 
lakshmi Ammal. (Per Majority — Mabajan and 
Mukbcrjea JJ. contra.) 

{See also 1931 Punj 438 (A I R V 38 C 138 P 7), 
Eapur Chand v. Munshi Bam. (Consent 
decree for ej ctment — Decree containing oondi. 
tion that if tenant paid arrears of rent within 
a period suit will stand dismissed, otberwira 
there shall be decree for ejectment — Held, it 
was not a case of penalty but a conoesslon and 
that the tenant who has defaulted should not 
b? given relief against the enforcement of 

2. 1949 \Mad 841 (A I R V 36 0 379 P 4 , 6, 7). 
Chilukuri Tripura Sundaramma v. Chilukuri 
V enUateswarlu. (Rule applies to agricultural 
leases also.) 

[See also 1951 Punj 438 (A I R V 38 0 138 P 8), 
Kapur Chand v. Munshi Bam (Consent decree 
with condition that if tenant paid arrears of 
rent within stipulated time the suit would 
stand dismissed otherwise there would be 
decree for ejectment — liven if the case is 
one of penalty equity will refuse to aid the 
tenant whose default is wilful or grossly negli- 
gent.)] 

Note 9 

Add in the Foot Note indicated : 

2. 1951 Bom 290 (A I R V 38 0 61 P 3, 7) : ILR 
(1961) Bom 240 (D B). Qajanan Oomnd v. 
Pandurang Keshav. (ILR 31 Bom 16 (F B), 
Krishna Bai v. fl’ari, held still good law.)'i'1961 
Punj 438 (A I R V 38 C 133 P 8U Kapur Chand 
V. Munshi Bam. (Consent decree imposing con- 
dition that if tenant paid within stipulated 
time the suit would stand dismissed otherwise 
there would be decree for ejectment — WilfiJ or 
grossly negligent default — No rel:ef should be 
given.) 
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1921 Cal 

S l08(j)Nl 

2 

168 

1922 Cal 
SS N17 

5a 

524 

1923 Cal 

S 108(f) Nl 

4 

1205 

1926 Cal 
SHIN 14 

13a 

39 

1927 Cal 
S108(j)Nl 

2 

210 

S105N44 

18a 

451 

1932 Cal 
S1C0N9 

1 

H 

8100 8 9 

4 

135 

1934 Cal 
S106N2 

8 

t> 

S H6N11 

1 

1* 

8 IlCNll 

3 

649 

8 137N4 

17 

249 

1936 Cal 
Slti8(h)N7 

2 

245 

1937 Cal 
S105N44 

16 

656 

193S Cal 
S106N2 

7 

460 

1939 Cal 

8 6 NIG 

ICa 

M 

86 N20 

10 

84 

1944 Cal 

8 106 N 42 

2 

129 

1946 Cal 
85 N4 

£0 

378 

1947 Cal 

S 105 N 36 

G 

47 

1949 Cal 
S116N6 

3b 

204 

8 63 N7 

2 

91 

8 63 N 9 

8 

278 

86 N5 

24 

SlO 

8 55 NS 

2a 

Sid 

S3 N2 

33a 

66d 

841 N23 

la 

It 

8 41 N23 

3 

59 

841 N28 

5a 

99 

8 41 N23 

6a 

95 

S41 N23 

9 


N2 

H 8 108 (o) 
N4 


la 


407 8 66 N 5 ICa 

417 S7d M22 2a 



1950 Cal 

S1HN7 

LOa 

S106N13 

2 

S63AN13 

1 

S53AN13 

8 

S58AN13 

10a 

SS3AN16 

3 

SlOdNU 

2 

S105N14 

3 

S105N14 

3a 

S105N14 

7 

S10GN12 

6 

SUj7Nla 

1 

844 NS 

3 

8 40 Nl 

4 

8 40 N25 

lb 

S106N48 

6 

SH2N6 

1 

S100N5 

1 

855 N6 

5 

856 N7 

5 

855 N7 

6 

865 N8 

13b 

8 106(e) N 4 

la 

8 108(e) N 6 

2 

S113N3 

13a 

1951 Cal 

854 Nl 

2a 

8 91 N 3 

8 

891 N3 

4 

8 53 N14 

17a 

S1U8())N4 

4 

S106N4^ 

4 

S118N2 

1 

8 L13N3 

2o 

8 107 N 10 

2 

S107N12 

4 

S117N3 

19 

8 105 N 44 

18a 

S105N46 

2a 

S106N65 

la 

8 50 Nl 

8 

S3 N2? 

9a 

S3 N29 

6 

S3 N30 

10 

S3 NS8 

2 

SlOONl 

1 

S10viN22 

3 

8 44 N8 

2a 

SU'5N70 

10 

8 52 N3l 

2 

Sr-2 N35 

1 

Sl08(q)N2 

1 2 

1952 Cal 

S106N40 

ea 

S106N42 

2 

SHlNll 

lb 

SlllNll 

lo 

SlllNll 

ICa 

SH1N13 

8 

S112NI 

la 

S112N2 

la 

S112N2 

7 

S112N2 

12a 

S112N6 

1 

S112N6 

2 

S112N6 

8 

S55 N20 

24 

8 65 N20 

25 

S66 N20 

26 

866 N20 

27 
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221 

U 

H 

253 


1952 Cal corii 
9BconS65 N20 
i« S55 N20 
180 B118N3 

141 Sl08(j)Kl 
196 SlllNlO 
H S115N1 
207 S111N4 

m SlllNll 
» SlilNlS 
n SniK26 
321 S106H2 

n 8108N19 
n S'06N45 
253 8 44 N8 

•I 8 44 NS 
M 844 N8 
M 8 44 N8 
•I 844 N9 
320 8 106 N 13 

f» S106N13 
N S106N13 
» S107N4 

352 8 107 N 10 

39L S106N59 

427 8 13 N3 

8 16 N 5 
456 SI06N2 
•f S]11N9 
n SlllNlO 
•I SlllNlO 
M SUINIO 
M S1L3N3 
« SliaNS 
M S116N12 
M S116N12 
667 SHIN 25 
749 S10iN4 
773 Sl0dN43 
916 S105NL4 


n 

320 


352 
39 L 
427 

456 


M 

667 

749 

773 

916 


1953 Cal 


28 

33 

13ft 

5 
3 

3 
7b 
17 

4 
2 

6 
12 
9a 

1 

2a 

3 

la 

8b 

to 

3d 

2a 

5 
la 

1 

1 

8 

9a 

la 

2a 

23 

la 

2b 

6 
7 
6 

5 

6 
13a 


143 

8 105 N 14 

3 

n 

8 105 N 14 

7 

16U 

8 106 N 19 

Ca 

H 

8 106 NIO 

7 

99 

S106N38 

la 

208 

8 63 

N39 

87 

99 

8 68 

N2 

2 

H 

8 68 

N18 

2a 

99 

8 68 

N18 

5 

tl 

8 06 

N2 

1 

291 

8 53 

N6 

3 

n 

863 

N14 

2 

259 

8 44 

N9 

5a 

821 

86 

N16 

11 

91 

86 

N16 

16 

M 

86 

Nl8 

2 

849 

S63AN13 

10a 

m 

B 105 N 8 

4a 

99 

S105N82 

la 

n 

8106N6 

8 

m 

810SN18 

1 

ft 

8 106 N 39 

2 

99 

B113N2 

1 

n 

8118N8 

la 

859 

8108N19 

4 

9% 

810eNi9 

6 

91 

S1U6N10 

7 

686 

8114AM1 

6 

6S0 

S106N19 

7 

676 

8 ICO MSB 

16a 


219 

H 

*1 

224 

•« 

243 

315 

367 

■I 

400 

401 

•i 

<1 

440 

460 

II 

460 

639 

641 


15 
3ia 

1 

5 
6a 
la 

6 

16 
3o 
la 

3 

9 

9 

9 

5 

la 

2o 

2 

18 

2o 

2d 

40 

1 


1953 Cal con. 
729 Sl08(j)Nl 

1954 Cal 
129 S6 N17 
207 Sd3AN6 

« S107N7 

» 8107N7 

•• S107N10 

219 S111N7 

H S1UN7 
.. S1UN7 
224 S106NI3 

M S10'(p)Nl 
243 S106N41 

345 S5l N7 
367 S3 N28 
M S3 N34 

400 S 11 N7 

401 SI13M3 
n 8 118 N 3 

8 116N6 
440 8 53 N34 

460 S113N3 

M S113N3 
460 8 8 N20 

639 Sll6Nli 
641 SlOSjf 
Nl 

I. S111N13 

1955 Cal 

21 8 40 N8 

(S)lOl 8 64 N14 
169 S106N13 

(8)194 8 60 N 6 

H 8 60 N6 

n 8 67 NS 
*1 8 67 N5 

•I S79 N2 
»i 879 N2 
.1 8 93 N3 

.1 8 98 N3 

(8)^26 S10SN9 
»i S110N3 
M SIllN23a 
237 8 55 N7 

AIR DACCA 

1950 Dacca 
9 S81 N7 

.1 8 82 N12 


AIR EAST PUNJAB 
1949 EP 

193 SS4 N28 1 

251 8 82 NO 13 

,t 8 92 N24 8a 

889 8 60 N 6 8 

1930 E P 

74 8 56 Nl 7 

n 8 55 N9 10a 

n 855 N9 17 

H 8 55 N 9 10 

175 S ill Nl 9 

» S>nN27 la 

N S116N1 6 

» SII6N5 1 

n 8)16N6 1 

278 8 55 N2 6 

296 S105N5 U 


1950 E P eon, 
296con>S 106^6 8a 

» S105N14 1 

•I S10&N14 2 

.1 S105N14 3 

AIR HIMACHAL 
PRADESH 

1951 Him Pra 

64 Sl-i6N9 11 

65 S10dN79 6a 
H S111NX3 20d 


AIR HYDERABAD 

1950 Hyd 
51 S58 N33 40 

H 8 58 N33 41 

63 So4 N19 20 

1951 Hyd 
42 SddAN12 5 
» S54 N21 7 

n 854 N21 9 

111 SlllN23a 2 
M SHIN 23a 3a 
167 8 82 N 12 3 

1952 Hyd 

3 8 54 N 12 5a 

• S122N16 2 

S129N2 2 

5 S68 N4 7a 

M S54 N4 6 
M S69 N4 7 

1953 Hyd 


n 

114 

129 

11 

137 

223 

231 


41 

lb6 


98 

101 


S3 

S3 

S3 

S3 

S3 


N6 

N7 

N9 

NlO 

NIO 


839 N6 

8 63 N 7 

S53AN6 

S5dAN17 

S113N3 

S53AN6 

S53ANiO 

S 111N6 

SU1N5 

867 N13 
8 55 N 5 

868 N5 


8 68 
8 68 

1954 
8 68 
819 
S 1 
8 52 
8 52 
86^ 


N5 

N6 

Hyd 

N6 

N6 

N3 

N85 

N35 

N36 


3 

3 

4a 

4a 

6 

2 

1 

2 

3 
2o 
8b 

4 
la 

2 

2a 

11a 

7 

9 

10 


1955 Hyd 
Sill N5 
8 0 N3 
851 NS 
851 N8 
8 .3AN3 
853AN6 
8 ASA NIO 
S53AN13 
S53AN13 


1955 Hyd con. 
lOlconSSSANie 
(9)168 S63 N2 
*1 S63 N17 

» 8 83 N17 


AIR JAMMU AND 
KASHMIR 



1952 J & K 


18 

86 N4 

20 

36 

S106N24 

4 

M 

8 1I6N2 

3 

It 

S116N18 

2 

n 

8 116N13 
1953 J & K 

5 

14 

S63ANla 

2 

15 

S108N2 

7 

AIR KUTCH 



1949 Kutch 


30 

S58 N3l 

29a 

If 

8 58 N31 

2-jh 

13 

S53AN13 
1950 Kutch 

3 

14 

S63AN5 

3 

34 

S41 N8 

10a 

•1 

S4I NIO 

3c 

36 

8 60 N41 

4 


8 60 N50 

9 

49 

S130N17 

15a 

67 

8 53 N34 

la 

•1 

S53 N31 

8 

64 

SI Nl 

1 

« 

S53AN18 

1 

n 

S 53AN18 

6 

74 

S63AN4 

1 

77 

S76 N7 

7 

88 

S58 N6 

4 

90 

S72 Nil 

5 

II 

S76 N12 

14a 

n 

8 76 N16 

la 

1951 Kutch 


4 

S58 N9 

12 

1? 

S53 N37b 

1 

72 

S10SN71 

5 

>1 

S111N4 

7a 

II 

31UN33 

8o 

65 

S4l NIO 
1952 Kutch 

2b 

1 

S60 N22 

1 

99 

S60 N22 

lb 

99 

S60 N22 

7 

99 

S60 N50 

1 

10 

S65 Nl 

7 

H 

865 N20 

8a 

18 

8 105 N3L 

9 

II 

8 105 N 31 

10 

99 

S105N82 

2 

m 

8 106N6 

6 

18 

863 N5 

8a 

65 

S41 N3 

2 

99 

841 N2 

2a 

99 

841 N8 

lal 

9$ 

841 NIO 

6a 

99 

8 41 NIO 

9 

ft 

841 N22 

6a 

99 

841 N24 

4 

60 

8 53 N37b 

1 

99 

8 53 N87b 

2 
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1952 Kutch con. 
65con S 60 N 37b 3 



S58 

N37b 

4 


1933 Kutch 


4 

S58 

N35 

1 


SE8 

N37c 

1 


S58 

N?7i 

2 

8 

S68 

N37c 

1 

1) 

S€0 

N4l 

12 

99 

SGO 

N44 

5 

AIR LAHORE 



1919 

Lah 


127 

S118N2 

8 


1923 

Lah 


659 

S106N2 

7 


1926 

Lah 


372 

S)23N4 

la 


1940 

Lah 


269 

S3 

N34 

11 


1947 

Lah 


273 

S61 

N5 

2 


1949 

Lah 


264 

S ?8 

N-1 

2 


1950 

Lah 


S4 

S ICON 13 

5 

106 

S55 

N2 

24 

n 

855 

N20 

14 


AIR MADHYA 
BHARAT 
1950 Madh B 


19 

S 110 N 1 

2 

39 

S ^08(h)N2 

8 

72 

S63 N1 

5 

M 

S83 N8 

9a 

U 

S lO0(jjNl 

5 

M 

S 108(j)N2 

2 

1951 Madh B 


92 

S3 N2 

31 

H 

S3 N31 

1 

120 

S6 N6 

3 

1952 Madh B 


6 

S60 N22 

7a 

H 

S63AN1 

2 

16 

S ICON 9 

1 


S100N9 

2 

n 

810ON9 

4 

66 

S 106 N 59 

12a 


S105NC4 

1 

121 

S 106N24 

14 

H 

S 111 N 23a 

3 

ff 

Sll: N23a 

3a 

146 

S55 N2 

18 

91 

S66 N3 

13 

99 

S55 N3 

14 

99 

S‘:6 N20 

14 

99 

S65 N20 

86 

106 

S58 Nil 

8a 

99 

S53 Nil 

9 

1953 Madh B 


9 

S58 N35 

28 

99 

S65 N3S 

9 

99 

S58 N41 

9 

99 

S98 N3 

la 

1954 Madh B 


6 

8 68 Nil 

9 

99 

S68 Nil 

11 


1954 Madh B eon. 


6co»S58 Nil 

12 

19 

S58 Nil 

12a 

26 

S112N2 

10 

37 

S113N1 

la 

tf 

S113NI 

2a 

99 

S 113N2 

la 

91 

S113N3 

lb 

99 

S113N3 

2aa 

11 

S117N2 

15a 

67 

S60 N44 

2 

91 

S60N41 

3 

99 

S6.) N44 

5 

99 

S60 N44 

6 

91 

S91 N24 

1 

120 

S 53 AN 10 

8 

» 

S53AN15 

2 

•1 

a 53 AN 18 

2 

153 

S6 N3 

19 

156 

S67AN6 

la 

181 

S73 NIO 

9a 

193 

seo N27 

15 

1935 Madh B 


49 

S53AN5 

3 

9% 

S53AN10 

3 

H 

S63AN10 

4 

99 

S53AN10 

3 

II 

S33AN13 

2 

91 

S53AN 16 

3 

(S)93 

S53AN10 

2 

M 

S53AN 15 

2 

91 

S63AN20 

2 


AIR MADRAS 

1914 Mad 
706 Sil4N7 

5 

972 

1915 Mad 
S6 N7 

10 

626 

1910 Mad 
S55 N9 

24 

680 

SlUN? 

la 

491 

1918 Mad 
S3 N18 

2 

674 

S100N9 

1 

>1 

S IC0N9 

4 

12 

1919 Mad 

SI N5A 

1 

838 

1920 Mad 

S 111N23 

8b 

12 

1921 Mad 
SCO N29 

2 

403 

1927 Mad 

S 52 N20 

S 

502 

S52 N20 

s 

250 

1928 Mad 

S 114N7 

5 

543 

S54N21 

9 

824 

1930 Mad 
S62 N20 

8 

583 

1933 Mad 
S67 N20 

2 

795 

S6 S7 

10 

837 

1935 Mad 
S52 N20 

8 

84 

1936 Mad 
S53 N20 

8 

301 

SS4 N31 

9 


1940 Mad l 1951 Mad eon. 

69 034R1N5 6 187conS72 N3 9 


99 

034B1N6 

10 

140 

S3 

N2 

33a 

703 

S43 

N14 

2 


1945 

Mad 


225 

seo 

N26 

17c 

M 

8 60 

N48 

10 


1946 

Mad 


88 

034 B8N4 

la 

436 

S8^ 

N33 

44 


1947 

Mad 


68 

Sin 

LN16 

2 

it 

S Hi 

iNl6 

9 

il 

Sill 

lN16 

9a 

n 

S 111 N 25 

2 

n 

S 111 

LN25 

3a 

86 

S82 

N15 

3 


1948 

Mad 


275 

SlOoNl 

3a 

n 

S 1C6N13 

la 

n 

Sll 

N16 

9a 

il 

S 111 

lNv5 

8a 

•I 

s nsNi 

8a 


S 117N2 

18 


1949 

Mad 


52 

S8 

N17 

9a 

127 

S UlN23a 

3a 

148 

S3 

N2 

33b 

275 

S106N13 

la 

618 

SIO; 

)N62 

2 

it 

S i06(i»N6 

6 

it 

S lObdiN? 

4 

763 

S6fl 

N32 

8 

780 

SlllN23a 

1 

M 

SlllN23a 

2 

II 

SI.] 

lN23a 

3 

841 

S I14N8 

2 

882 

S54 

N5 

3 

888 

S52 

N36 

1 


1950 

Mad 


25 

SlilNlS 




I9al 

39 

S ICON 29 




12bl 

60 

S113N3 

18a 

146 

S68 

NIS 

1 

166 

S92 

N1 

5 

H 

S92 

N1 

9 

•I 

S92 

N7 

1 

>1 

S92 

N22 

4 

189 

S52 

N3I 

5 

224 

S56 

N8 

la 

II 

S66 

N3 

laa 

11 

S.‘6 

N8 

lo 

271 

S122N1 

3 

333 

S72 

N3 

1 

396 

S52 

Nil 

18o 

660 

S6 

N16 

16a 

tl 

SB 

N20 

10 

606 

S38 

N5 

4 

M 

S38 

N7 

2a 

II 

S3S 

N8 

4b 

612 

S58 

N3? 

6a 

621 

S55 

N9 

19 

746 

S116N3 

4 

824 

S6 

N22 

1 


1951 

Mad 


187 

S58 

N37 

2 

If 

S5d 

N87 

5 


•1 

S98 

N7 

2 

213 

S5 

N4 

21 

M 

S53AN6 

4a 

318 

S8 

N9 

10 

888 

S53 

N35 

1 

406 

S106N2 

6a 

• « 

S106N2 

7 

470 

S85 

N7 

14 

524 

S60 

N30 

1 

99 

S60 

N30 

6 

601 

S8 

NU 

2 

>9 

S3 

N14 

4 

tt 

S36 

N2 

7a 

n 

S36 

N4 

1 

62S 

S6 

N19 

4 

6^7 

Sft2 

N30 

1 

718 

SlO80)N1O 1 

767 

814 

NIO 

2 

H 

S54 

N23 

6 

7P8 

Sll 

N2 

6a 

91 

S14 

NIO 

2 

99 

S32 

N8 

9 

99 

S32 

K9 

8 

809 

S134N3 

1 

817 

S6 

N16 

16a 

99 

S6 

N20 

10 

917 

S92 

N20 

9 

99 

S92 

N20 

10 


1952 

Mad 


11 

S58 

N33 

23 

91 

S53 

N33 

27 

19 

S6S 

N33 

28 

99 

Sr, 8 

N33 

30 

99 

S58 

N33 

38 

69 

S3 

N3 

2 

91 

S52 

N15 

3 

168 

S ICON 16 

6a 

168 

sn 

N7 

4 

99 

810^ 

iN69 

8 

176 

S 58 

N37 

8 

263 

S73 

N1 

Sa 

265 

S3 

N28 

9 

99 

S3 

N29 

1 

99 

sa 

NSO 

11 

99 

S3 

N39 

9a 

419 

S41 

N6 

1 

510 

S117N3 

10 

602 

S119N6 

la 

671 

S54 

N4 

8b 

678 

S55 

Nil 

18 

19 

8 55 

Nil 

14 

99 

8 65 

N12 

10 

866 

S68 

N35 

11a 

99 

S58 

N36 

14aa 

91 

S58 

N35 

84a 

99 

S58 

N41 

6 

H 

S67 

N16 

S 

99 

S67 

N18 

1 

863 

S107N11 

la 


1953 

Mad 


13 

858 

N3S 

S4a 

99 

S6S 

N40 

6 

91 

8 58 

N41 

3 

99 

S56 

Nil 

5 

99 

8 67 

K16 

1 

99 

8 68 

N13 

2a 

99 

898 

N6 

8 

32 

8 87 

N3 

1 

M 

8100N25 

a 
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loss Mad eon 


■ 1953 Mad eon 

71 

852 N1 

12 

r884conSl06N49 

2a 

n 

862 H6a 

1 

91 

S10^N49 

3 

91 

862 Nil 

11 

N 

S116NIL 

3 

19 

Sl00N2d 

16 

99 

SU7N2 

5aa 

161 

86 N4 

12 

935 

S53AN10 

3 

ti 

886 N15 

1 

99 

S63AN15 

3 

202 

86 N13 

7 

948 

034 Bll 


221 

SlllN23a 

1 


N2 

40 

318 

S111N16 

8a1 

9?6 

Sl08(m) 


n 

8 >14\N2 

2 


N2 

6 

n 

81 4AN3 

1 

91 

SlOSfq) 


356 

S116N1 

2 


N1 

14 

M 

S115N i 

lb 

91 

S111N23 

Sal 

866 

86) N46 

1 

99 

S111N27 

4 

870 

6 65 Nil 

15a 

1000 

* 8 78 Nil 

1 

H 

99 

8 55 NU 

8 65 N18 

8 

6 


1954 Mad 


899 

SHIN 0 

9 

89 

S63AN3 

3 

409 

840 N8 

1 

123 

S3 Nil 

la 

99 

8 40 N4 

3 

99 

Sa N17 

5a 

H 

840 Nl7 

1 

99 

S59 N8 

2b 

91 

8 64 N23 

6 

129 

034 R5 


466 

S1.I6NI3 

14 


NIG 

4 

H 

8 105 N 13 

14a 

161 

S 106 N 42 

5 

473 

S:lt>Nl2 

2 

H 

S 105N ,2 

8 

529 
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T. P. AOT— SUPPLEMENT [S. 114A N. 1— S. 116 N. l] 168/1 


SECTION 114 A 
Note 1 

Add after Pt. 5c : 

[Pt. 6] Where all the conditions of 
8. 114A are satisfied and the lessee fails to 
remedy the breach which was capable of 
remedy, no relief against forfeiture can be 
granted to the lessee. 1953 Gal 536 (AIR 
V 4s0 G 202 P 43), Gharusila Dfissi v. 
Madan Theatres, Ltd. 

Note 2 

Add after Pt. 1 : 

IPfi. 2] The Madras High Court also in 
a recent case has taken the same view. 
1953 Mad 313 (A I BV40C 106 P 7) : 
I L B (1953) Mad 615 (DB), Mrs. 
Margaret Jean Massy v. Golonel Granville 
Alric Richard Spain. 

Add as separate pa'a : 

[Pt. 3] The right to institute a suit for 
ejectment accrues only after the require- 
ments of S. 114-A have beeu complied 
with. The section requires that the plaiutiif 
should allege in the plaint that their re- 
quirements of the section have been com- 
plied with. Whore there is no evidence to 
show that the lease had been validly de- 
termined by notice as required by S. 114. A 
the suit cannot be decreed. 1954 All 649 
{Prs 5, 6) (AIR V 41 G 255), Asghar v. 
G . P. Government. 

Note 3 

Add in the Foot Note indicated : 

1. 195;j Mod BIS (A I B V 40 C 108 V 8): I L B 
(L95S) Mad 616 (DB), Margaret Jean Massy v, 
ColonelQra/nville Alric Richard Spain. (Techni- 
cal defects iu notice will not prevent lessor from 
availing himself of the right of forfeiture where 
the notice substantially complies with the sec- 
tion in that there is clear information to the 
lessee as regards the breaobes complained so as 
to give him an opportunity to remedy them.) 

SECTION 115 
Note 1 

Add in the Foot Notes Indicated : 

2. 1963 Mad S66 (A I B V 40 C 192 P 6) (DB), 
Deva-aja Dhali v« Baja, V. S, ^ i960 Madh 13 
19 (A 1 K V 37 C 10 F 4) (D3). Shankarrao v. 
Kisanlal. (Deoree for ejeotment against leasee 
and hia sub-lessee — Decree becoming finHi as 
against lessee — Bub-lesseo would be bonnd by 
thedezreeoa the principles of second part of 

S. 116.) 

3. 1962 Cal 196 (A I B V 39 G 73 P 16) : I L B 
(1062) 2 Cal 167 (D£), Mohammad Ibrahim v. 
Bans Modhai>. (Such a sacrender operates as an 
assignment to the lessor of the lessee’s interest 
and thus brings the uoderlessee into immediate 
relation with the lessor.) 

T. P. Act (Sapp.) D.F. 11 a 


Note 3 

Add in the Foot Note indicated : 
lb. 1953 Mad 356 (AIR V 40 0 122 P 6) (DB). 
Devaraja Bhatt v. Baja, V. S, 

SECTION 116 
Note 1 

Add in the Foot Notes indicated : 

1. 1950 All 5S3 (A I R V 37 C 223 P 6) : I L R 
(1952) 1 All 85 (DB), Baman Lai v. Bhagwan 
Das, (When the lease has not been determined 
and the possession continues in accordance with 
the terms of the lease, the question of holding 
over does not arise ) 

6. 1954 All 476 (Fr 11) (AIR V41 C 197) (DB), 

Sheo Dulare v. Aitani Raw^lflSOEest Punj 176 
(A I R V 37 0 34 P 22), Thahar Doss v. Custo- 
dian, FJ. P. (Lessee before determination of 
lease by efflux of time applying to Custodian 
under B. 5A, East Punjab Evacuees (Administra- 
tion of Property) Act, 1947 Custodian assenting 

to continuance in possession There is renewal 

of lease.) 

7. [See also 1954 All 475 (Pr 13) (A I R V 41 C 
197) (DiJ), Skeo Dulare v. Anant Bam. (No 
fresh tenancy after termination of tenancy 
seems to arise in England unless both parties 
agree.) 

Add after Pt. 7a. 

[Pfi. 7b] Where the relationship of land- 
lord and tenant has ceased between the 
partied after the expiry of lease there could 
not have been any holding over after the 
service of two notices on the lessees which 
fact has been admitted by the lessees, 
1966 N U C (Madh B) 52 (A I R V 42). 
Santsaran v. Bankelal Ramlal. (Lease 
expired by efflux of time — Notices to quit 
served on tenants — Tenants admitting 
service — No relationship of landlord and 
tenant — Doctrine of holding over does not 
apply.) 

Add after Pt. 8 : 

[Pt. 8aa] It was held by the Supreme 
Court in the undermentioned case that 
the statement in Brahmayya v. Sundar- 
amma, 1948 Mad 2 76 (A 1 R V 35 C 140) : 
I L R (1948) Mad 757 (PB) that Ka. 105 
to 116 are founded upon the principle of 
reason and equity could not be accepted 
either as correct or precise. It was how- 
ever held that to the extent that these 
sections give statutory recognition to prin- 
ciples of justice, equity and good conaoience, 
they are applicable to cases not governed 
by the Act.) 1963 S C 228 (A I R V 40 0 66 
P 23) : 1953 t> C R 1009 (8 0), Namdeo 
Lokman Lodhi v. Narmadabad. 

[Pt. 8b] It was further held by the 
Assam High Court that even if the prtn. 
ciple behind S. 116 is allowed to operate 
in the case of an agricultural lease, a strict 
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adberence to its requirement would not be 
necessary. 1954 Assam 102 (Pr 11) (AIR 


tinuing in possession as be could bay^ 
done if the deceased was alive. 1954 All 


V 41 C 37) : I L R (1954 1 6 Assam 95, 
(DB), Sajid Mia Majumdar v. Abdul 
Satiar Gani. 

Add after Pt. 9 : 

[Pt. 10] Similarly, though the Act was 
not in force in Pepsu in 1948, the prin- 
ciples of S. 116 were applied. 1953 Pepsu 
26 (A T RV 40 G 15 P 8) : 1LR(1952) 
Patiala 228, Vasudev v. Custodian 
General 

Add after Pt. 10 : 

[Pt. 11] As regards the effect of holding 
over in the case of a kanom tenancy see 
the undermentioned ca^e. ('49) 1949 Ker 
L Tim 15 (19) (DB), Parameswaran 
Namboodripad v. Variathu, 

Note 2 

Add in the Foot Notes indicated : 

2. 1946. .'S2 I D 40728 (Nag). Qajendrasing v. 
Shri Deo Jankiramanji. (Decree for rent and 
ejectment — Dispute over property between 
lessee and third party Property leased out to 
third party under S. 146, Criminal F. C. — 
Lessor accepting rent from third party and 
lastly from lessee— Lessee's continuance of pos- 
session not interrupted by order under S. 146, 
Criminal F. O.) 

3. 1962 J & K S5 (AIR V 39 P 2) : IIJ & K L B 
59, Ra7man Khan v. Ohani Sufi. 

4. 1950 Mad 746 (A I R V 37 C 310 P 6) : I L R 
(I960) Mad 844, Kuppus^vami v. Mahadeva. 

Add aiter Pt. 3 : 

[Pt. 3a] Where the lease had expired 
and the lessee continued in possession under 
an express agreement to do so till the 
lessor reached a final decision as to grant- 
ing of fresh lease, there is no holding over 
by the lessee. 1950 Pat 222 (AIR V 37 
C 55 P 7), Subodh Gopal v. ^Province of 
Bihar. 

Note 4 

Add after’Pt. 5 : 

[Pt. 6] This view was dissented from 
by the High Court of Allahabad in the 
undermentioned case which held that 
where the defendants being the legal re- 
presentatives of the tenant holding over 
are not tenants on sufferance hut hold the 
property under an independent title of 
their own then Art. 139 would not apply 
at all. If, on the other hand, they bold 
the property in the same right as the 
deceased tenant being his legal represen- 
tatives, there is no reason why the position 
should be different and the landlord should 
not be able to give his assent to their con. 


475 (Pr 13) (AIR V 41 C 197) (DB), 
Sheo Dulare v. Anant Ram, ((1908) ILR 
31 Mad 163 (DB), Vadapalli Narasimham 
V. Dronamraju, commented and dissented 
from.) 

Note 5 

Add in the Foot Note indicated : 

1. 1950 East PuDj 175 (A I R V 37 C 34 P 22). 
Thakar Dass v. Custodian. B. P. (Lessee before 
determination of lease by efflux of time apply- 
ing to Custodian under S. 5A, East Punjab 
Evacuees (Administration of Propercy) Act, 1947 
— Custodian assenting to continuance in posses- 
sion — There is renewal of lease.) 

Note 6 

Add in the Foot Notes indicated : 

1. 1950 East Punj 175 (AIR V 37 C 34 P 22)„ 
Thakar Dass v. Custodian E. P. 

la. 1955 Pat 168 (Pr 6) ((8)A1R V 42 0 34) (DB), 
E. H, Christian v. iSari Prasad •i' 1951 S C 
285 (AIR V 38 C 48 P 9) : 1951 S 0 R 660 (SC), 
Karnani Industrial Bank Ltd. v. Province of 
Bengal. 

2. 1954 Cal 404 (Pr 12) (AIR V 41 C 138), Maha. 
deo Prasad v. Sulekha Sarkar. (Acceptance of 
rent pending appeal from ejectment decree on 
the representation of the tenant to relieve him 
from depositing 'rent' with the Rent Controller 
which was necessary for his protection onder 
the Rent Control Act but which be was finding 
‘difficult and costly’ — Does not operate as 
renewal.) 

3b. 1951 S 0 285 (AIR V 38 C 48 P 9) : 1961 
SCR 560 (SC), Karnani Industrial Bank Ltd, 
V, Province of Bengal. (What is contemplated 
is that the payment of rent and its acceptance 
should be made at such a time and in such 
a manner as to be equivalent to the landlord 
assenting to the lessee continuing in possession. 
1949 Cal 47 (AIR V 36 C 4), Karnani Industrial 
Bank Ltd. v. Bengal Piovinco, Affirmed.) 

Add after Pt. la : 

[Pfc. lb] And it is for the tenant to 
prove the overt acts by which the relation 
was allowed to continue. 1955 Pat 158 
(Pr 6) ((S)AIB V 42 G 34) (DB), 
E. H. Christian v. Hari Prasad. 

Add after Pt. 3b : 

[Pt. 3bb] The fact that the payment 
was made at a time w'hen there was no 
question of the lessor assenting to the 
lessee’s continuing in possession and 
neither party treated the payment as im- 
porting such assent is sufficient to take 
the case out of the mischief of S. X16» 
1951 S C 285 (AIR V 38 C 48 P W : 
1951 SG R 560 iSG), Karnani Indus- 
trial Bank Ltd, v. Provincial of Bengal. 

Add after Pt. 6 as a separate para : 

[Pt. 7] Where the tenant had remained 
in possession after the determination of 
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the tenancy the reguirements of S. 116 
are satisfied by giving the notice demand- 
ing rent for the period after the termina- 
tion of the tenancy and the landlord must 
be deemed to have assented to his continu- 
ing in possession and the tenant at sufi'er- 
ance becomes a tenant from month to 
month. 195^ All 475 (Pr 12) (AIR ¥41 
G 197) (DB)^ Sheo Didare v. Anant Ram. 

Note 9 

Add after Ft. 2 : 

[Pb. 3] Thus where a landlord, purport- 
ing to act under S. 6 (8) of the Bengal 
Suppression of Immoral Traffic Act (6 of 
1933 ) served a notice on the tenant deter- 
mining his tenancy and calling upon him 
to quit, vacate and make over possession 
of tHe premises to him and subsequently 
he sued the tenant for possession and also 
for rent for the subsequent period, S. 116 
cannot apply, because the plaintiff did 
not by making the claim for rent intend 
that the tenant would continue in posses- 
sion, for then he would nob have claimed 
possession. 1955 NUC (Cal) 1100 (AIR 
V 42), Nemai Chand Sen v. Kumud 
Behari Basu. 

Note 11 

Add in the Foot Notes indicated : 

1. See also 1949 All 703 (AIR V 36 0 261 P 20) : 
I L R (1949) All 840 (DB), Siiiti Devi v. 
Banarasidas. (The expression al-io refers to the 
existence ot an aj^reeraent to the contrary re- 
garding the period ot nolico provided in B. 106 
for a particular kind of notice : 1934 Cal 135 
(AIR V 2L), Dus.iratbi Kumar v. Sarat Cbaadra, 
dissected from.) 

3. 1953 Mad £84 (AIR V 40 C 347 P 15) : I L R 
(1963) Mad 31 (DB), Bapayya v. Venlata- 
raman» 

[But see 1949 All 703 (AIR V 36 C 261 P 20) : 
I L R (1949) All 840 (DB), Suiti Devi v, 
Banarasidas. (Lease for manufacturing pur- 
poses held over on the terms of the original 
lease — Original lease providing for 3 months' 
notice for the determination under certain 
circumstances— Provisions of 6 months’ notice 
laid down in S. 106 cannot apply. (’09) 12 
Cudh Cas 279, Khuda Bakhsh v, Abid Husain; 
1925 Oudh 173 (AIR V 12), Lalman v. Mt- 
Mullo; 1988 All 649 (AIR V 25). Badal v. 
Ham Bharosa; 1919 Gal 54 (AIR V 6), Man- 
mothan v. Peary Mohan, Relied on; 1934 Cal 
185 (AIR V 21). Dasarathi Kumar v. Sarat 
Chandra, Dissented from.)] 

Add after Ft. 5 : 

[Pb. 6] It has been held ia the under, 
mentioned case that when a person bolds 
over, after an unregistered lease of a shop 
for manufacturing purpose for one year, 
which fixes only monthly rent, the hold- 


ing over cannot be from year to year as 
that would amount to negativing the pro- 
visions of S. 107 and that the tenancy 
must be held to be from month to month, 
so far as the period of bolding over is con- 
cern^d. 1952 All 634 (AIR V 39 G 123 
P 4, 5), Kishanlal v. Lai Ram Chander,. 

It is submitted that a lease by holding 
over under S. 116 though it may be from 
year to year does not require any regis- 
tration. There seems no question of 
negativing the provisions of S. 107 as the 
section does not apply to leases by hold- 
ing over. Bab the actual decision may per- 
haps be justified on the ground that the 
provision for monthly rent is an “agree- 
ment to contrary” within the meaning of 

S. 116. 

[Pt. 7] A executed a kabuliyat by which 
he agreed to take settlement of the land 
for agricultural and residential purposes 
for a term of one year as a non-oceupancy 
tenant on Rs, 10 as its annual paikast 
rent payable on the first Pous of the year. 
A further agreed in express terms that he 
shall vacate the land without any notice 
on the expiry of the term of settlement 
and would be liable to punishment as a 
trespasser if he failed to comply. A con- 
tinued in possession after the expiry of the 
first year by paying rent to the landlord 
plaintiff. After the expiry of the second 
year the plaintiff gave a 15 days’ notice 
to quit and on failure to comply sued for 
ejectment it was held that as the contract 
was renewed by conduct of the parties 
without any kind of qualification the con« 
dition requiring the tenant to vacate 
without notice was part of the renewed 
lease and it operated as a contract to the 
contrary within S. 1 16. The renewal was 
only for a year and not from year to year 
and no notice of ejectment was necessary. 

1954 Assam 102 (PrlO) (AIR V41C 37) 

: ILR (1954) 6 Assam 95 (DB), Sajid 
Mia Majumdar v. Abdul Sattar Gani, 

[Pt. 8] Where the kind of agreement 
which a tenant sets up cannot be proved 
except by a registered instrument and 
there is no registered agreement, the 
requirement of the law that be must prove 
an agreement to the contrary, even if such 
a contract is pleaded cannot be fulfilled. 

1955 Nag 27 (Pr 8) ( (S)AIB V 42 G 6): 
ILR (1954) Nag 957 (DB), Baldeo- 
prasad v. Dashralhlal. 



168/4 [s. 116, N. 12 — e. 117, N. 2] T. P. ACT — SUPPLEMENT 


Note 12 

Add in the Fort Notes indicated : 

1. 1954 Cal 539 (Pm 5, 10) «Alf{ V 41 C 181), 

'Mdhadeh Ram Kahar TinJcori Boy. (Ten- 
ancy by ‘holding over’ is new tenancy — Tenant 
is entitled to protection under S. 9 !i) (b) (iii), 
"West Bengal Non-agrieulturHl Tenancy Act 
(XX of 1949).) 3951 All 418 fAIU V 38 C 104 

P 19), Chotey Lai v. Sheo Shanicar 1949 
AsFam 87 (MU V 36 C 42 P 7) (DB), -4m6ar ^ii 
Barbhuiiia v. Aujab AH. 

2. 195-5 Mad 20o iPr 8) ( (S)AtR V 42 C 52), 
Alphonso Pinto v. Tkuhru Hengsu. (Tenant 
held to be subject to tho covenant in respect of 
iim rove’netits rontained in the oriuinal lease.) * 
1954 Ass.mi 102 (Pr 10) (AIR Y 41 C 3/) : ILR 
(1954) 6 A^sam 95 (DB), Sajid Mia Majumdar 
V, Abdul Satta^ Gani. tAgricnlturnl lease for a 
year expiring under an express term without 

notice —Tenant hold ng over for second year 

p4tnewal by conduct of landlord — Renewal is on 
same terms as there is contract to the contrary 
— Renewed lease is only for one year and not 
from year to year — No notice necessary )•& 
1953 Mad 473 (AIR V 40 C 180 P 6) (DB*. 
Sanjeevi Naidu D. V. v. M. N. Ghittibabu 
Mudali^r. (If tenant holds over, terms of 
tenancy under which he came into occupation 
including that relating t ) rent would govern 
case.) -P 5.952 Mys 139 (AIR V 39 P 7) : I L R 
(39!3) Mys 7. Krishr.aiah Setty v. Lashmana 
Eao» 

3. 1949 Assam 87 (AIR V 38 0 42 P 7) (DB), 
Anibar AH Barbhuiya v. Anjah Aii» 

5. 1952 Cal 455 (AIR V 39 P 12), Sailahala 
Dassee v. Tappass'.er H. A. 

7. 1952 Cal 455 (AIR V 30 P 12), Sailabala 
Dassee v. Taypasiier H. A, 

Note 13 

Add in the Foot Notes indicated ; 

2. 1952 J A* K 35 (AIR V 39 P 2) : 11 J & K L R 
59, Bavizan Khan v. Ghani Sufi 1952 Trav- 
Co. 369 (AIRY .39 P 11) : I L R 1951 Trav.-Co. 
622 (DB), Abraham v. Boothalingam Pillai. 
(The original tenant or any person deriving 
possession from him who continues to hold over 
after the expiry of the terms of the lease with, 
out the consent of the landlord would be liable 
to t he landlord for damages for use and occupa- 
tion) (’49) 8 J c& K L R 191 (195) (DB), Pt, 
Wasdev v, Karam Chand, (Period of tenancy 
fixed at 11 mouths expiring on 1st of Baisakb — 
Tenant continuing in possession after that date 

and rent paid to and received by landlord 

Notice by landlord to tenant on J6th of Assuj 
i005 to vacate on Ist of Maghur 2005— Tenant 
failing to vacate — Possession of tenant after 
let of Miighur held became wrongful.) 

5. 1952 J & K 35 (AIR V 39 P 1) : IIJ & K L R 
59, Ramzan Khan v, G/ian.i Sufi. 

6. 1954 All 475 (Ft 22) (A I R V 41 C 197} (DB), 
Sheo Dulare v. Anant Ram. (Tenant dying 
after expiry of lease — pis son. continuing in 
possession — Landlord demanding rent by notice 

— Such notice renews tenancy, in favour of son 

— Son repudiating landlord's title in reply to 
this notice — Fresh cause of action accrues to 
landlord on such repudiation — Art. 144 applies 
and limitation starts from date of repudiation.) 


10. 1954 Bom 358 (Pr 4) (AIR V 41 0 102) : 
ILR (1954) Bom 950 {DB), Verma K, K. 
Union of India. 

Note 14 

Add after Pt. 1 : 

[Pb. 2) See also the undermentioned 
case. 1951 Pat d-83 (AIR V 38 G 13fr 
P 3) (DB), S%trya Lall v. Tulsi Modak. 
(In Pursuance of invalid lease plaintiff ob- 
taining possession of land and paying rent 
to landlord for several years and obtain, 
ing rent receipts — Plaintiff will be deem- 
ed to be a tenant from month to month 
under S. 116 — Ratio of 1934 Pat 369- 
(A I R V 21) (DB), Alauddin Ahmad v. 
Aziz Ahmad, Applied.) 

SECTION 117 

In section 117 for the word 'ProviuciaT 

the word 'State* shall bs substituted. 

— Substituted by A, L. O., 1950. 

Note 2 

Add in the Foot Notes indicated ; 
lb. 1954 Assam 102 (Pr 7) (A I R V 41 C 37) : 
ILR (1964) 6 Assam 95 (DB), Sajid Mia 
Majumdar y. Abdul Sattar Gan\, (The require- 
ments of S. lo7 about exeoulion and registra- 
tion thus are not necessary.) 4* U52 ID A l729B 
(DB) (Pat), Kazim AH v. Welayat Hossain* 
(Agricnltural leases not executed both by lessor 
and lessee are not bad.) ^ 1951 Orissa 168 
(A I R V 38 0 43 P 13) : ILR (1950) Cut 617 
(SB), Abdul Hamid v. Bora Tataya. (Ob'.ter 
DArchandna lease for residential porpose is 
governed by provisions of T. P. Act and nob by 
Orissa Tenancy Act.) 

4- (’49) 27 Mys L Jonr 85 (v2) (DB), Singamma 
V. Srikantiah. 

5aa. 1963 Mad 884 (AIR V 40 0 817 P 18) 
ILR (1953) Mad 31 (DB), Bappayya v. Venha- 
taratnam. (Agricultural lease — Provisions of 
S. 106 as to notice are applicable on grounds of 
of justice, equity and good conscience — It is 
enough if the notice is in fact reasonable.) 

13. 1952 Pimj 52 (AIR V 39 C 13 P 6, 7), 
Faqiria v. Kalu Mai, (Tenancy of agricultural 
land is forfeited by repudiation by the tenant of 
the tenancy by claiming in himself the title to 
the land.) (’49) 27 Mys L Jour 85 (95) (DB), 
Singamma. v. Srikantiah. (Forfeiture doe to 
non-payment of rent.) 

17. See however 1954 Assam 102 (Pr 11) (AIR 
V 41 C 37) : I L R (1954) 6 Assam 95 (DB), 
Sajid Mia Majumdar v. Abdui Sattar Oaniw 
(Even if the principle behind S. 116 is allowed 
to operate a strict adherence to its require- 
ments would not be necessary, Agricnltural 

lease Renewal by acceptance of rent — Lease 

is renewed for year — No justification to import 
into it the principle of renewal from year to- 
year.) 

Add after Pt. 15 : 

[Pc. 15a] (CG) Section 113. 1954 Madh 
B 37 (AIR 7 41 0 liS P 8) : I L R 
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(1953) Madk B 193^ Hindusingh v. Eao 
Nihalkaranji. 

Add after Pt. 17 : 

[Pb. 18] Id a recenb caso, it was held 
by the Supreme Court that the statement 
in Brahmayya v. Sundaramma, 1948 
Mad 875 (AI B V 35 0 140) : I L B 
(1948) Mad 757 that Ss. 105 to 

116 are founded upon the principles of 
reason and equity could nob be accepted 
either as correct or precise. It was, how. 
ever, held that to the extent that these 
sections give statutory recognition to prin. 
oiples of justice, equity and good cons- 
cience, they are applicable to cases not 
governed by the Act. 1953 S C 228 (AIR 
V40G55P 23) : 1953 SOB 1009 (S C), 
Namdeo LoJcman Ladhi v. Narhadahai, 

Note 3 

Add in the Foot Notes indicated : 

10. See however 1052 Mad 510 (A I R V SO 
G 115 P 15) : I L R (1951) .Mad 932 (DB). The 
State of Ma/iraft v.j V. K. M Surya liao. 
(Lease by Zamlndar Co meiober of his family 
held valid.) 

14. 1951 Orissa 2G2 (AIR V 33 G 63 P 8). Sana- 
mali Behera v. Padmdlabha. (Sale of 
Kbaridar and Lakbraj bijiaftidari lands reoit- 
iog that the purchaser could cultivate them 
himself or get them cultivated by oibers— Hold, 
ing held agricultural land.) 

15a. 1949 Sind 31 (AIK V .36 C 12 P 3, 4) : 
I L R(1948) Kar 77, Noor Mahomed v. Dhirsing. 
16. But see (’48) 53 Mys H O R 6l (67) (FB), 
Achappa v. Oopala SetLy. 

19. 1951 Cal 361 (A I R V 33 C 86 P 108): t L It 
(1951) 2 Cal 444 (DD), Manindranath v. Amiya 
Pal. 

Page 1911 — In line I after the words “not one 
for agricultural purposes” place figure 14a 
and add the following as f>ot note : 

14a. 1951 Orissa 153 (A I U V 38 G 4.3 P 13 ) : 
ILR (1950) Cut 617 (SB), Abdul Hamid w. 
Bora Tataija. (Darachaadna lease for residen- 
tial purposes ie governed by provisions of T. P. 
Act, though included in Orissa Tenancy Ac:.) 

Note 4 

Add in the Foot Note indicated : 

1. 1964 Assam 102 (Pr 7) (A 1 K V 41 C 37) : 
ILR (1954) 6 Assam 95 (DB). Snjid Mia 
Majumdar v. Abdul Saltnr Gani ■£• 1950 Pat 22 
(AIR V 37 C 8 P 0) : I L R 98 Pat 844 (DB), 
Tarak Nath Dubey v. Raghu Nandan Pandey. 
(Alteration of rent — Vezba! ileolaratio.? would 
be sulhoieDt.) •i* (48) ILR 11948) 1 Cal 520 (-523), 
Benoy Krishna Bhoumilt v. Biseswar Sanyal* 

SECTION 118 
Note 2 

Add in the Foot Note indicated : 

8. But see 1954 Punj 115 (AIR V 41 C .54 F 8), 
Sajan Singh v. Phutnan Singh, (1919 Lab 


197 (A I R V 6), Qul Muhammad v. SaUz Ali 
Khan, Followed; 1944 Pesh 15 (AIR V 31), 
Faaal Mohd. v. Ghulam Haidar^ dissented 
from.) 

Note 9 

Add after Pt. 6 : 

[Pt. 6a] But a contrary view is taken 
in the undermentioned case. 1954 Orissa 
105 (A IB V41 0 31 P4,6):ILB 
(1953) Out 706t Kama Saku v. Krishna 
Sahu, (The consideration for the one docu- 
ment executed in pursuance of an agree, 
menfc for exchange is the execution of a 
document by the other. Unless it is so 
done, the party who has taken the deed 
from the other party without himself exe. 
cuting any document in favour o£ the 
other party, cannot claim to have got a 
valid title to the property until and un. 
less he executes a similar document trans- 
ferring his interest in favour of the other 
party. The mere fact of exchange of pos- 
session cannot be sufficient in such a case 
to complete the passing of title in favour 
of each other especially when properties to 
be exchanged are each worth more than 
Rs. 100.) 

SECTION 119 
Note 5 

Add after Pt. 1 : 

[Pt. la] Where a is deprived of a por. 
tion of the property got by him iu ex- 
change from B, but the property transferred 
by A to B has passed out into the posses- 
sion of the trespasser a is not entitled to 
the return of the property under S. 119. 
His only remedy is to claim compensation 
from B for the loss suffered. 1952 Mad 
602 (A I li V 39 P 4t 5)^ Sitaramiah v. 
Sanka Kanakaiah. 

SECTION 120 
Note 2 

Add after Pt. 2 : 

[Pt- 3] It has, however, been held in 
the undermentioned case that the liability 
to bo pre-empted is not such a defect 
of title as is contemplated in S. 119, 
Transfer of Property Act. Loss of the pro- 
perty exchanged because of the exercise 
of a right of pre-emption by a third person 
is not deprivation, as money equivalent is 
received. Thus, where plaintiff and defen. 
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dant exchanged lands and plaintiff lost the 
land obtained in exchange as a result of a 
successful suit for pre-emption by a co- 
occupant of the field, it was held that the 
plaintiff was not entitled to succeed. 1952 
IDA 17124 (DB) (Nag)^ Bhiksen v. 
Balaram, 

SECTION 122 
Note 1 

Add in the Foot Notes indicated : 

2. 1955 NUC -(Trav-Co) 1249 (AIR V 42), 
Kathiru Kunju v. M uhatnmad Kunju. (A gilt 
deed otherwise valid does not become invalid 
because the donor reserves a right for his life to 
take the prolits of the subject of the gilt.) •£< 
1954 Trav.Co 404 (Pr 3) (AIR V 41 C 142j (DB), 
Slate V. Narayani Parvathi, (Where no .right 
in the property was reserved in the donor, the 
fact that there was a clause in the deed that 
the donee should maintain the donor, does not 
show that donor contiaued to be the beneh- 
cial owner.) 

3. 1950 Mad 271 (AIR V 37 0 116 P 2), Palla 
Sanyasi v. Kayitha Guruvulu, (Custom in 
Galia community that upon remarriage of 
widow jewels presented to her on her previous 
marriage by family of her late husband revert- 
ed 'to bis family — Gift is not absolute but is 
conditional ) 

Add after Pt. 3a : 

[Pt. 3b] Even if the purpose of the gift 
is stated to be for maintenance of the 
donee, it does not necessarily follow that 
the estate given is limited to the life of 
the donee if the dispositive words are clear 
that an absolute estate is given. 1952 
Nag 55 (AIR V 39 G 26 P 11) : ILR 
(1952) Nag 60^ Yadeorao Jageshivar v. 
Vithal Shamji. 

Add after Pt. 7 at the end of the Note before 
the words “(see S. 5, Note 4.)“ : 

[Pfe. 8] A transaction by which a father 
makes a division of his self-acquired pro- 
perty between his sons by effecting a sever- 
ance of status between them does not 
amount to a gift within the meaning of 
this section. 1951 Bom 4 {AIR V 38 C 2 
P 7) : ILR (1951) Bom 148 (DB), 
Kisan Singh Mohansing v. Vishitu BaU 
krishna. 

Note 2 

Add in the Foot Note indicated : 

7. 1954 Pat 280 (Pr 10) (AIR V 41 C 96) (DB), 
Devji Shivji v, Kasandas Bainji •i' 1960 Mya 
83 (AIR V 37 C 18 P 25) : 66 Mya H C R 67 
(FB), Bukn-uUMulk v. B V isioanatham* (One 
brother paying a sum of money to hia brother 


in consideration of the latter giving up his 
claim, however imaginary such claim might be, 
to the property of the former.) 

Add after Pt. 5 : 

[Pt. 5a] Where the motive behind the 
deed of gift is an unequivocal intention on 
the part of the transferor to give to the 
transferee a title which would act as a 
safeguard against any claim for the pre- 
emption in respect of other property in- 
ten led to be sold, the transaction for that 
reason cannot be called sale, 1952 All 146 
( AIR V 39 G 54 P 15, 16) : 1952 Gri L 
Lour 299 (DB) Hari Singh v. Kallu, 

Add after Pt. 7 as separate para : 

[Pt. 8] No question of unlawful consi- 
deration arises in the case of a gift which 
is a transfer without consideration. The 
only relevant factor to be taken into con- 
sideration in deciding the question whether 
a gift would come under section 6 (h), 
T. P. Act, is the object of the donor in 
making the gift, 1954 Trav-Go 348 (Pr 8, 
9) (AIR V 41G 118 ) : ILR (1953) Trav. 
Go 1121, Kalliyani Amma v. Kutty 
Amma. 

Note 7 

Add in the Foot Notes indicated : 

5. (’51) ILR (1951) 1 Cal 295 (297), Jatindra 
Mohan Karamakar v. Nityananda Das Bat' 
ragya. (Whether a gift is known or unknown 
to the d.,nee, there is no presumption in favour 
of acceptance of a gift in India. The provisions 
contained in B. 122 negative such a presump- 
tion. 1917 Pat 651 (AIR V 4), Muhammad 
Abdul Nayeem v. Jhonti Mahton, Not foil.; 
1932 All 444 (AIR V 19), Anadi Devi v. Mohan 
Mai, Ref.) 

6. 1955 NUC (Trav-Co) 1046 (AIR V 42), Gana^ 
pathi Subramaniya Ayyar v. Kulathu Ayyar 
Sankara Ayyar. (An acceptance may be either 
express or implied. 1932 All 444 (AIR V 19), 
Mt, Anandi Devi v. Mohanlal Ref.) '9f 1954 All 
595 (Pr 6) (AIR V 41 C 233), Vnion Bank Ltd., 
Utraula v. Mst. Bam Bati. (Gift is not complete 
unless it isacceptedby tbedoneei'Cbl) ILB(1951) 
1 Cal 295 (298), Jatindra Mohan Karamakar 
V. Nityananda Das Bairagya. (The acMptanoe 
of a gift may be either express or implied. 
Whether there has been an acceptance or not 
must depend on the facts of each partioalar 
case.) •i' 1952 Trav-Co 47 (A I R V 39 0 16 
P 4, 12) (DB), Oangadhara Iyer v. Sankara 
Iyer. (An acceptance may be either express or 
implied— An acceptance can be inferred from 
the facts and surrounding oiroumstances attend- 
ing a trAnsaction of gift.) (*49) ILR 28 Pat 76 
(77) (DB), Jyoti Ptasad Banerjee '7. Baidya- 
nath Banerjee. (There must however be some- 
thing to show acceptance by the donee.) 

6a. 1954 Mad 216 (AIR V41 0 90 P 7), Venkata- 
subbamma v. Narayanaswami, (The law re- 
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qnires acceptance whicb may even be implied. 
Bat the facts relied on to draw an inference of 
acceptance most be by acts of positive conduct 
on the part of the doneo or persons acting on 
hie behalf and not merely passive aequieacenee 
such as standing by when the deed was executed 
or registered.) 

7. 1952 IDA 17351 (Nag), Po7na v. Krishna. 
(Donee not present at execution or registration 
— Document and property all along with donor 
till death — No title passes.) 

Add aiter Pt. 6 : 

[Pt. 6aa] The question •whether the gift 
was accepted by the donee will have to be 
decided upon the evidence and circum- 
stances of the case. The fact that the 
original gift deed was produced in court 
by the donee who had paid the tax for 
the property from that year are sufficient 
to show that he accepted the gift. 1954> 
Trav.Co348(Pr6, 7) (AIBV41 0118): 
ILB (1953) Trav-Co 1121, Kalliyani 
Amma v. Kutty Amma * 1966 N U C 
(Trav^Co) 1046 (AIR V 42), Ganapatki 
Suhramania Ayyar v. Kulaihu Ayyar 
Sankara Ayyar. (Internal evidence in gift 
indicating that deed was executed with 
concurrence of donee — Donee held accepted 
it.) 

Add after Pt. 7b : 

[Pt. 7o] But the donee’s receiving the 
document from the donor after due execu- 
tion thereof, and presenting it for regis- 
tration and getting it registered have been 
held to be sufficient indications of the 
acceptance of the gift. 1963 Trav^Co. 336 
(AIR Y 40 0 124 P 6) (DB). Esakhi. 
madan Pillai v. Esakki Amma. 

[Pt. 7d] Where there is evidence that 
the gift of property by a peison to his 
wife and children was accepted by the 
donees, the fact that the donor who had 
no other property stayed on it even after 
the gift does not show that the gift had 
not taken effect. 1964 Trav Oo 404 (Pr 3) 
(AIR V 41 G 142) (DB), The State v. 
Narayani Parvatki. 

Place figure 7e after the words ‘on bebalf of 
the donee’ in line 12 on p. 1937 and add the 
following as Foot Note ; 

7o. 1966 N D 0 (Trav.Co) 1046 (AIR V 42), 
Qanapaihi Suhramania Ayyar v. Kulathu 
Ayyar Sankara Ayyar. (Pec Qovinda Pillai J.) 

Note 11 

Add In the Foot Note Indicated : 

3. 1949 AU 733 (AIR V B6 G 268 P 6). Chandx v. 
Kali Char an. (Property purchased in name of 
father and son in equal ebaree — Money sap. 
plied by father— Father gifting away bis share 


to another aon_Gift deed reciting that be, the 
father, had only half share in property though 
he sufplied the money — In the oireumBtanceB, 
no presumption that son’s name stood benami 
and that bis share vested in father held arose.) 

Add after Pt. 4 : 

[Pt. 4a] It has been held in the follow, 
ing case that where a sale is by the bus. 
band to his wife the presumption that the 
purchase is made by the husband with his 
own funds and for the benefit of the wife 
and children can arise only in the absence 
of evidence to the contrary and there is 
nothing in law to prevent a separate ac- 
quisition being made in the name of a 
Marumakkathayee woman bv her husband. 
1951 Trav.Co 195 (AIR V 38 G 79 P 2; 

8) (DB), Achuthan Prabhakaram v. 
Paramestvara Menon. 

Note 13 

Add aiter Pt. 3 as a separate para : 

[Pt. 4] Even if the marriage between the 
donor and the donee is not valid according 
to law, the object in making the gift 
cannot be said to be unlawful so long as 
the donor regards the donee as his lawfully 
wedded wife. 1964 Trav.Co 348 (Prs 8, 

9) (AIR V 41 0 118): ILR (1953) 
Trav-Co 1121, Kalliyani Amma v. Rutty 
Amma. 

Note 14 

Add in the Foot Note indicated : 

1. 1963 Punj 135 (AIR V 40 0 82 P 4) (DB), 
Bhim Singh v. Chandigi. (After mentioning 
the various Ehatas and Kbasra numbers which 
were owned by him the donor stated in the gift 
deed. “Now I have gifted the above-mentioned 

land with all rights appurten^int thereto 

and having taken the land out of my own 
possession I have given the possession to Juglal 
aforesaid and just as I was the owner in pos^es- 
eioo of tbc aforesaid land Juglal will also have 
the same rights — Held, that the wording of the 
gift deed was sufficient to divest the donor of 
all rights which he possessed including the right 
to shamUat ) 1952 Nag 55 (AIR V 39 0 26 

P 11) : ILR (1952) Nag 60, Y adeorao J ageshxoar 
V. Vithal Shamji. (Even if the purpose of the 
gift is stated to be for maintenance of tne donee 
the estate given is not necessarily limited to the 
life of the donee if the dispositive words are 
clear that an absolute estate ie given.) 

Note 16 

Add in the Foot Notes indicated ’. 

1. 1954 Panj 116 (A I R V 41 C 65 P 7), 
Bakshi Ram v. Dewat Ram. (The vendcre were 
a Christian Mission. They wanted to help 
Chrietiane who bad been serving them. Pro- 
perty worth Bs. 8,000 was alleged to be Bold for 
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Ba. 190, No money was paid before the Regis- 
trar. There waa evidence that no money was 
received from the alleged transferee price but 
ho bad only to pay some sabscription — Held, 
that the transaction was a gift and not a sale.) 

2. 1V)52 Hyd 3 (A I R V 3Q G 2 P 9) : I L R 
(19o2) nyd 7 (D B), Hashim Mohd. v. Ami- 
nabi. (An entry in Column 11 of the Siaha 
(marriage certiticate) was to the following eQectl 
* ‘it?. 500 of the current coin as prompt dower 
in lieu of which a house is given .’* — Held that 
as the house was being given in lieu of Mehar 
the transactiou was a simple gift and not a 
transfer made in consideration of the relinquish- 
ment of the Alehar by the proposed bribe. The 
transaction being nnilateral act was a pure gilt 
and not a eale.) 

Note 17 

Add in the Foot Note indicated : 

4. 1953 Trav-Co 336 (AIR V 40 C 124 P 3) (DB), 
Esahkiniadan Pillai v. Esakhi Amma. (In con- 
struing a deed, the entke document should be 
considered and this has to be done in the light 
of the surrounding circumstances. In ascertain- 
ing the true intention of the maker the name 
by which he called the instrument must not be 
lightly brushed aside. The fact that a deed is 
registered as a deed of gift is undoubtedly one 
of the several tests to acertain whether the 
document in question is a gift or a will. Read- 
ing the document in question as a whole it was 
held that lights over the properties comprised 
therein vested in the executees from the date 
of the document subject to the life estate in 
favour of executant and that the document was 
therefore a gift an<l not a will.) 1952 IDA 
17349 (DB) (Nag), Sitaram v. Ghandrashekhar, 
{0 deposited with defendant a certain amount. 
On C's death O’s brother sued defendant and S 
for the return of the amount. Def^Qdant plead- 
ed that a few days before his death 0 gifted the 
amount orally to S and asked defendant to 
make necessary entry in his account books. 
The entry showed that the amount was to be 
paid to 8 after O’s death. As there could be no 
oral gift and as there was no delivery of posses- 
sion the defence failed in both the lower Courts. 
In second appeal a case of trust in prcBsenti was 
sought to be made out— jBTeZd that there could 
be no valid gift or will or a testamentary trust.) 

Note 20 

Add in the Foot Note indicated : 

1. 1955 N U 0 (Trav-Co) 1046 (A I R V 42), 
Qanapathi Subraniania Ayyar v. Kulathu, Ay 
yar Sa»i/fara Ayyar. 

SECTION 123 

In S. 123 above tbe Synopsis and after remark 
(a) insert the following : 

'* The Central Government has exempted from 

the operation of this section all territories in the 

State of Himachal Pradesh except — 

(i) an area within the limits of a manioipallty, 
and 


(ii) a notified area as declared and notified 
under S. 241 of the Punjab Municipal Act, 1911, 
as applied to Himachal Pradesh. 

— .Gaz. lad., 1.12-1951, Part II- Sec. 3, Page 2040 
(S. R. O. 1873.) 

Note 1 

Add in the Foot Notes indicated : 

1. 1953 Punj 304 (A I R V 40 C 136 P 4) (D B), 
Mst. Parkash Vati v. Maya Devi. (By notifica- 
tion No. 183 St. dated the 27th April, 1935, 
under S. 1 of the Transfer of Property Act, 
S. 123 was extended to all Municipal Com- 
mittees of the Punjab and thereafter in order 
to make a valid gift it was necessary that there 
was a written iostrument signed by or on behalf 
of the donor and attested by two witnesses and 
registered.) * (*61) I L R (195 1 ) 1 Cal 295 (r97), 
Jatindra Mohan Karmakar v. Nityananda 
Das Bairagya. 

2. 1950 Trav-Co 73 (A I R V 37 0 34 P 8): 1950 
Trav.Co L R 532 (DB), S. Krishnan v. Lakhmi 
Ammal. (Where a gift of certain amountismade 
by father to his daughter in the form of a pro- 
missory. note for the amount executed by the 
father ia favour of his daughter and the note 
is registered the gift cannot be objected to on 
the ground that there was no delivery of mov- 
able property.) 

Add after Pt. 3 as a separate para : 

[Pt. d] Where a donee under a registered 
deed of gift agreed by a separate unregis- 
tered agreement to maintain the donor till 
his death and that if he failed to do so the 
donor might revoke the gift or in the 
alternative obtain maintenance allowance, 
it was held that the deed of gift and the 
agreement formed part of the sametransac- 
tion and that the agreement as to the 
condition upon which the donor was given 
the right to revoke the gife did not require 
registration. 1951 All 599 (A I B V 38 
G 153 P 5, 12, 13), Jagat Singh v. Dun. 
gar Singh, i 

Note 2 

Add in the Foot Notes indicated : 

3. 19-56 NUO (Madh-B) 199 (AIR V 42), Bhatoo 
rsingh Dulesingh v. Gambhirmal Bhagirath. 
(Deed of gift executed before Transfer of Pro- 
perty Aot was applied to Gwalior State — 
Teobnioal provisions of S. 123 cannot be applied 

Matter arising between donee and donor or 

persons claiming interest of donor — Deed 
gift though duly registered but not aocompaniOT 
by delivery of possession cannot confer title 
upon donee under Hindu Law.) 

4 . 1964 Manipur 22 (Pr 6) (A I R V 41 0 10), 

Kali Prasad Gupta v. Bameshwar Prosad 
Qupta*(*5l) ILR (1951) 1 Cal 295 (297), Jdtw- 
dra Mohan Katamdkar ▼. Nityartanda Das 
Bairagya. ^ 

5. 1954 Manipur 22 (Pr 6) (AIR V 41 0 10). Kdl* 
Prosad Gupta v. Bamsshtoar Prosad Gupta, 
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Note 4 

Add in the Foot Notes indicated : 

2. 1955 All 256 (Pr 2) ( (S) A I R V 42 O 79). 

Mehdi Susain v. Sxkandar Nawab. (Property 
subject to usufructuary mortgage Gift of equi- 
ty of redemption — Gift is valid Mere failure 

to inform mortgagee tbatdouee is tbe mortgagor 
or omission to remove his name from municipal 
record does not affect validity — Unequivocal 
declaration is sufficient delivery of possession.— 
(1882) I L H 6 Bom 650, Mobinuddin v, Man. 
oherebab and (1899) ILR 23 Bom 682, Ismal v. 
Bamji, Dissented from.) 1955 N U C (Andbra) 
3607 (AIRY 42), S, Chinna Budha Saheb v. 
Baja Subbamma 1951 All 86 (A I R V C 12 
P 13) : I L R (1962) 1 All 477 (F B), Ghulam 
Abbas V. Bazia Begant. 

3. 1955 N U 0 (Andhra) 3607 (AIR V 4 2). S. 
Chinna Budha Saheb v. Baza Subbamma. 

Put figure la after (See Section 1^:9) in the 
second line of the Note and add the follow, 
ing as foot note : 

la. 1955 N U C (Andhra) .=607 (AIRY 42), S. 
Chinna Budha Saheb v. Raja Su6&:2nt7»a. (But 
if a gift 13 reduced to writing, it requires to be 
registered under S. 17 (1) (a) of tbe Registration 
Act. 1926 Lab 872 (AIRY 13), Maula Bukbsh 
V. Hafizuddin, Bel. on.) 

Add after Pt. (1) : 

[Pfc. laa] The throe essentials of a gift 
under Muhammadan law are: — (1) a de- 
claration of the gift by the donor; (2) an 
acceptance express or implied by or on 
behalf of the donee, and (3) delivery of 
possession of tbe subject of tbe gift by the 
donor to the donee. 1955 NUO (Andhra) 
3607 (A I B V 42)^ Chinna Budha 
Saheb v. Raja Subbamma. 

Add after Pt. 6 as a separate para : 

There is a difference of opinion as to 
whether a biba-biUewaz is a gift or a sale. 
The question is important from the point of 
view that while a gift under the Muham. 
madan Law need not be in writing, a sale 
for more than one hundred rupees would 
require a registered instrumoot for its 
validity under tbe provisions of this Act. 
For a discussion of this topic, see 8. 54, 
Note 4. 

Note 5 

Add in the Foot Notes indicated ; 

1. 1953 Assam 19 (A I R Y 40 C 5 P 4) : I L R 
(1930) 2 Assam 444, Samar Boy Ghatwar v. 
Dinanatk Nath. {Ortkl gift of immovable pro- 
perty is invalid.) •{• 1946-62 ID 40777 (Nag), 
Bamdhar v. Dutaribai. (Party not estopped 
from cballengiog validity of gift.) 

3. Sss afso (*51) I L R (1961) 1 Cal 293 (297), 
Jat*ndra Mohan Karmakar v. Nityananda 
Das Bairagya. (Transfer must be effected by a 
registered documeot — Delivery of peseession is 
rendered uoneoessary.) 

T. P. Act (Sapp.) D,F. 115 (4pp.) 


Note 6 

Add in the Foot Notes indicated S 

1. 1954 Mad 216 (AIR Y 41 0 90 P 7), Venkata- 
subbamma v. Nelluri N ara7janaswami. (The 
fact that tbe deed was executed and registered 
would not make the gift irrevocable if in fact 
there was no acceptance either before registra- 
tion but after execution or even :-fter registra- 
tion.) 

[See ('51) 19-51 All W R (H C) 11 (13), Makha 
Lai V. Mohd. Amir Hasan Khan.'] 

12. See also 19-54 All 595 (Pr 6, 8) (AIRY 41 
C 233), Union Bank, Ltd., Ulraula v, Mst. 
Ram Rati. (Thus a completed gift which has 
been subsequently registered cannot be revoked 
by a registered sale-deed executed after the gift 
but before its registration. 1928 P C 86 ( A 1 B V 15) 
(PC), Venkat Subba Srinivas v. Sabba Rama, 
Kei. on.) 19-54 Mad 215 (AIR V 41 C 90 P 7), 
Venkatasuibamma v. Nelluri Narayanaswamii 
(If there is acceptance of the gift after execution 
of the deed, even though the registration was 
post(.oDed to a later date, the gift would become 
irrevocable.) 

Note 12 

Ad 1 in the Foot Note indicated : 

7. See also 1951 All .529 (AIR Y £8 C 124 P 73) ; 
ILR (1951) 2 All 439 (DB), ilirs. Chandramani 
Dubey v, Pama Shankar Duhey. (Husband 
depositing ceitiin ornninents with bank for safe 
custody on joint names of himself and wife with 
direction that they should be delivered to either 
or survivor — This does not amount to gift as 
the husband retains dominion over them.) 

Note 15 

Add in the Foot Notes indicated : 

1. See also 1955 NUC (Madh-0) 193 (AIR Y 42). 
Bhawarsingh Dulesingh v. Gao.bhirmal Bhagi. 
rath. (Deed of gift executed before Transfer of 

Property Act was applied to Gwalior State 

Technical provisions of S. 123 cannot apply 

Matter arising between done^ and donor or per- 
sons claiming interest of donor Deed of gift 

though duly registered but not accompanied by 
delivery of possession cannot confer title upon 
donee under Uindu Law.) 

2. 1955 NUO (Madh B) 199 (A I R Y 42), 
Bhaxoar Singh v. Oambhirmal.'iDeed of gift ex- 
ecuted before Transfer of Properly Act was ap- 
plied to Gwalior State— Technical provisions of 
S. 123 cannot be applied — Matter arising 
between donee and donor or persons claiming 
interest of donor — Deed of gift though duly 
registered but not accompanied by delivery of 
possession cannot confer title upon donee under 
Hindu law.) 1954 Manipur 22 (Pr 6) (AIR 
Y 41 C 10), Kali Prosad Gupta v. liameshwar 
Prosad Gupta. ^Gift by Hindu at Maxwell 
Bazar, Imphal, in 1936 — Transfer not effected 
by registered instrument — Registration Act 
(1908), or Buies for the Management of the 
State of Maoipur — Buies relatiug to reglstra. 
tioD or T. P. Aot, 1882 not applicable — Oral 
gift with delivery of possession held sufEcieut.) 
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SECTION 126 

Note 2 

Add in ;bc Foot Note indicated : 

2. 1353 Tra7-Co 115 (AIR V 40 C 39 P 2, 3), 
Subramanian Asari v. Kanui Avimal. (The 
condition under 125 should not be repucnant 
to the estate created under the gift. Where 
under a gift-deed the donor unequivocally and 
unconditionally transfers all his rights over 
certain property to the donee with absolute 
powers to deal with the same from the date of 
gift, a subsequent clause in the deed to the 
effect that on tho death of the donee the pro- 
I»erty shall not devolve cn any of her heirs but 
will revert to the donor will be repugnant to 
tl e absolute estate created in favour of the 
donee and to the legal incidents of such estate 
and as such the provision will be ineffective and 
wholly void. Sucu a provision cannot be said to 
be an agreement for the suspension or revoca- 
tion of the gift within the meaning of S. 126.) 

Add after Pt. 3 ; 

[Pb. 4] Where a donee under a register, 
ed deed of gift agreed by a separate con- 
temporaneous unregistered agreement to 
maintain the donor till his death and that 
if he failed to do so the donor might 
revoke the gift or in the alternative obtain 
maintenance allowance, it was held that 
the agreement to revoke the gift was valid 
under this section and, therefore, the 
donor was entitled to revoke the gift on 
donee’s failure to maintain him. 1951 All 
599 (AIB V 38 C 153 P 5,6, 8, 12, 13), 
Jagat Singh v. Dungar Singh. 

Note 9 

Add in the Foot Notes indicated : 

2a. See also P C A No. 13 of 1953, D/- 8-7- 
1953 (PC), Bridget Antoni v. Imelda Weera, 
sekara (Certain circumstances c.m give rise 
to a relationship between two parties which 
makes it the duty of one party to take care of 
the other and the duty of taking care includes 
the duty of giving advice.) 

11 . 1934 Trav-Co 407 IPrs 21, 21) (AIR V 41 
C 144) (D BJ, M. K. A. Janaki Amma v. 
Paramestvaran Nair. * P 0 A No. 13 of 1953, 
D/- 8.7-1953 (PC), Bridget Antony v. Imelda 
W eerasekara. (Voluntary gifts would be set 

aside in two classes of oases First where the 

Court has been satisfied that the gift was the 
result of influence expressly used by the donee 
for the purpose; second, where the relations 
between the donor and donee have at or shortly 
before the execution bf the gift been such as to 
raise a presumption that the donee had influ. 
ence over the donor. In such a case the Court 
sets aside the voluntary gift, unless it is proved 
that in fact the gift was the spontaneous act of 
the donor acting under circumstances which 
enabled him to exercise an independent will and 
which justified the Court in holding that the 


gift was the result of a free exercise of (ha 
donor’s will.) ^ 1951 Him Pia 54 (A 1 B Y SS 
O 15 P 5, 6), Mst. Sewti v. Battan. (Gift deed 
by old illiterate widow in favour of nephew her 
only relation.) 

Add after Pt. 2 as separate para : 

[Pt. 2aa] The cases in which the Goart 
enables the donor to set aside a volun. 
tary gift on the ground of undue infln. 
ence may be divided into two classes : 
first, where the Court has been satisfied 
that the gift was the result of influence 
expressly used by the donee for the pur- 
pose : secondly, where the relations bet. 
ween the donor and donee have at or 
shortly before the execution of the gift 
been such as to raise a presumption that 
the donee had influence over the donor. The 
flrst class of cases may be considered as 
depending on the principle that no one 
shall be allowed to retain the benefit 
arising from his own fraud or wrongful 
act. Id the second class of oases the Court 
interferes not on the ground that any 
wrongful act has in fact been committed 
by the doneey but on the ground of public 
policy, and to prevent the relations which 
existed between the parties and the influ. 
ence arising therefrom being abused. 1964 
Trav.Go 407 (Pr 18) (AIB V 41 C 144)- 
(DB), M.K. A. Janaki Amma v Parame- 
sioaran Nair. (Allcard v. Kinner, (1887) 
36 Ch D 145 : 66 L J Ch 1052, applied.)* 
PGA No. 13 of 1952 Df 8-7-1953 (P G.) 
Bridget Antony v. Imelda Weerasekara. 
(Voluntary gifts would be set aside in two 
classes of cases — First where the Court 
has been satisfied that the gift was the 
result of influence expressly used by the 
donee for the purpose; second, where the 
relations between the donor and donee 
have at or shortly before the execution of 
the gift been such as to raise a presump- 
tion that the donee had influence over the 
donor. In such a case the Court sets aside 
the voluntary gift, unless it is proved that 
in fact the gift was the spontaneous act of 
the donor acting under circumstances 
which enabled him to exercise an inde- 
pendent will and which justified the Court 
in holding that the gift was the result of a 
free exercise of the donor’s will.) 

Note 11 

Add after Pt. 2 after deleting the full point : 

[Pt. 2a] Or a mistake of law. 1951 
Onssa 132 (AIB V 38 0 34 P 10) : ILB 
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^1950) Cut 374i (DB)t Narsingh Charan 
Badhakanta. 

Note 16 

Add in the Foot Notes indicated : 

1. 1955 NUC (Trav-Co) 1046 (AIE V 42). Gana- 
pathi Subraviania Ayyar v. Kulathu Ayyar 
Sankara -f* 1954 Mad 215 (AIR V 41 

C 90 P 7), V enkatasuhbamma v. Nelluri 

Narayanaswami, (The fact that the deed was 
^eoated and regiaterod would not make it 
irre7ooable, if in fact there was no acceptance 
hj the donee, either before regUtration but 
after execution or even after regUtration. What 
the law requires is acceptance of the gift after 
Us execution though the deed may not be regis* 
tored.) * 1952 Trav.Co 47 (AIR V 39 O 16 P 10) 
Gtangadhar Iyer v. Sankara Iyer, 

ia. 1955 NUC (Trav-Co) 1046 (AIR V 42), Oana- \ 
pathi Subramania Ayyar v, Kulathu Ayyar 
Sankara Ayyar. (A gift deed providing after the 
operative portion that the donee was to render 
servieos to the donor and to meet the expenses 
in ooanection with the donor's funeral — Held 
4par Qovinda Filial J.) that the two directions 
were only pious wishes and did not give any 
right to the donor to revoke the gift if the con. 
ditioQs were not observed.) 1954 All 595 (Prs 
6, 8) (AIR V 41 C 233). Union Bank Ltd., 
Utraula v. Mst. Ram Rati. (Tnus a completed 
gift which has been subsequently registered 
cannot be revoked by a registered saledeed 
ezecatod after the gift but before its registra. 
'tiOD)« 1954 Trav-Co 316 (Pr 10) (AIR V 41 
O 118) : ILR (1953) Trav-Co 1121, Kalaiyani 
Amma v. Kutty Amma. (Operative portiou of 
gift giving property to the donee uncoadition- 
ally, followed by a direction that donee should 
'Continue to be subservient to donor as she used 
to be, it is only a picus wish of the dooor and 
not a condition that had to be fulfilled before 
the gift could take elTect.) *£■ 1952 Trav-Co 47 
(AIB V 39 0 16 P 10) (DB), Qangadhara Iyer v. 
Sankara Iyer, (Gift in praesentl to donee but 
enjoymeot of profits of gifted property post- 
poned till after death of donor — Gift is complete 
and cannot be revoked unless there is express 
reservation to that efiect in the deed itself ) 

SECTION 127 
Note 3 

Add after Pt. 1 as a separate para : 

[Pt. 2] Where there is an oat and out 
transfer by way of gift followed by a direc- 
tion to the donee to maintain the donor 
the latter direction is only a pious wish 
and not a condition and will not give any 
right to the donor to revoke the gift if the 
■direction is not observed. 1962 Ttav^Oo 
47 (AIB V 39 0 16 P 7) (DB). Ganga. 
•dhara Iyer v. Sankara Iyer, 


SECTION 128 
Note 4 

Add in the Foot Note indicated : 

1. 1954 All 770 (Pr 4) (AIR V 41 C 305) (DB), 
Meioa Ram v. Deo Prakash. (Where under the 
deed of gift A gifted to B a l/d4th share of the 
property and he remained owner of the l/54th 
share that he had purchased the fact that B 
got bis nnme mutated over the entire I/27th 
share would not make him a uni7er:jal donee.) 

Note 5 

Add after Pt. 6 as a separate para : 

[Pt. 6a] The right of a creditor to follow 
the properties in the hands of a universal 
donee is a right which nas to be exercised 
by a suit. That right cannot be exercised 
merely by levying execution against the 
properties in their hands under a judgment 
obtained against the donor. 1962 Trav- 
Co 23 (Am V 39 G 6 P 18) : I L R 
(1951) Trav-Go 357 (DB). Muthamathu, 
Kunju V. Muhammalhu Kunj 

SECTION 129 
Note 2 

Add in the Foot Note indicated : 

2. See also 1952 Hyd 3 (AIR V 39 C 2 P 9): ILR 
(1952) Hyd 7 (DB), Hashim Mohd, v. .4mi«a5». 
(Transfer of immovable pioperty in lieu of 
dower — It is a simple gift and formalities laid 
down by S. 123 are not applicable.) 

SECTION 130 

Adi in the Synopsis after item 9 : 

9a. Debts due to a Hindu widow : 

Note 4 

Add in the Foot Note indicated : 

8. 1952 Raj 187 (AIR V 39 P 2) : I L R (1952) 2 
Raj 5, Chiman Lai v. Ganesht 

Note 9a 

Add after Note 9 : 

9a. Debts due to a Hindu widow : 

[Pt. 1] Where a Hindu widow who has 
succeeded to her husband's property em. 
braces a civil death by her re-marriage, 
the next reversioner succeeds to the estate 
and is entitled to enforce an actionable 
claim in respect of land granted by widow 
on bhag cultivation. No question of 
transfer of an actionable claim by written 
instrument as contemplated by S. 130, 
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T. P. Act can arise in such case. 1954i 
Pat 32 (AIB V 41 G 11 P 6), Hari 
Mahato v. Jugal Mahato, 

also 1954 Orissa 44 (AIK V 41 C 13 P 15) . 
ILR (1953) Cut 630 (DB), Balrain Panda v. 
Gopinatk Misra. (To effecutaie an assignment 
there must be words of transfer in the in- 
strument.)] 

Note 15 

Add in the Foot Note indicated : 

4. (’50) 1950 Ker L Time 509 (512) Ja re Central 
Banking Corpn. Ltd. (When a debtor directs a 
third party to pay a certain some of money to 
his creditor out of a particular fund in the pos- 
session of the third party there must be some 
communication from the debtor to the creditor, 
which from the express or implied intention of 
the parties would be deemed in equity to be a 
transaction under which the debtor assigns the 
rights to recover the debt to the creditor. If 
that is done that is suSi»,ieot to infer a case of 
equitable assignment.) 

Add after Ft. 6 : 

[Pt. 7] A letter did not show that the 
writer of it, namely, an insurance agent, 
was transferring his interest in the com- 
mission to the chief agent; it was not 
addressed to the chief agent at all but it 
was just an order to the Branch Manager 
of the Company to pay the commission 
due to the insurance agent to the chief 
agent. It was held that the letter was not 
an assignment of the commission due to 
the insurance agent but was merely a pay 
order which could be cancelled by the 
agent. 1954 Orissa 44 (AIR V 41 C 13 
P 15): ILR (1953) Cut 630 (DB), Bala- 
ram Panda v. Gopinatk Misra. 

Add after Pt. 7 : 

[Pt. 8] A, a bank, started an overdraft 
account in B's name in order to finance B 
in carrying out certain military contracts. 
B executed a power-of-attorney in 
favour, authorising A to collect all bills 
and to receive all payments in respect of 
the contract and to act on behalf of B, 
who undertook to ratify and confirm those 
acts. A copy of the power of-attorney was 
sent to and was duly noticed by the military 
authorities. On finding that certain amount 
due under a bill on which B had obtained 
overdraft facility, was paid directly to B, 
in spite of the repeated demands for it by 
At A sued both B and the Union of India 
for its recovery. A claimed that a charge 
was created with respect to the bills under 
S. 130, T, P. Act, in favour of the 
holder of the power-of. attorney who 
became an assignee and the Government, 


as a debtor was bound to pay to 4». 
assingee, after the express notice. It waSi 
held that no charge was created or assign- 
ment made in favour of the bank with 
respect to the bill or bills and there waa 
therefore no legal obligation on the part 
of the military authorities or the Govern- 
ment to pay up the sum covered by tho- 
bill once again to the Bank simply because 
it held a power-of-attorney. 1954 Assam 
23 (AIR V41 G 5 P 9, 13): ILR (1953) 

5 Assam 115 (DB)t Union of India x- 
Bank of the East, Ltd, 

Note 17 

Add in the Foot Notes indicated : 

5. 1951 Baj 74 (A I B V 38 C 30 P 20) (DB)> 
Kanraj v. Vijai Singh, (The words ’*8hall 
complete and effectual upon the execotion of 
such instrument’* do not mean that the assign- 
ment once having been executed cannot be ohal- 
lenged on grounds, including want of considera- 
tion, on whica any other contract can be im- 
peached.) 

17. See 1951 Baj 74 (AIB V 38 0 30 P 20) (DB),. 
Kanraj v. Vijai Singh. (The words "shall be- 
complete and edectual upon the exeontioacrf 
such instrument" do not mean that once the- 
aisignment is executed it cannot be challenged, 
on grounds, including want of consideration, on 
which any other contraot can be challenged.). 

Add after Pt. 15 as a separate para : 

[Pfc. 16al Where after an assignment of 
a debt by the heirs of the deceased creditor 
and notice of assignment by the assignee 
to the debtor, the debtor advised the riyal 
claimants to obtain a succession certificate' 
and thereupon the assignors obtained a 
succession certificate and recovered the- 
debt from the debtor by virtue of the certi- 
ficate, it was held that the debtor obtained 
a valid discharge of the debt. 1960 
49 (A I R V 37 0 38 P 4), Keskavji 

Lakhamshey v. Nanji Devji* 

Note 19 

Add after pt. 4 as a separate para : 

[Pt. 4a] In cases of transfer of book 
debts or property coming within the defini- 
tion of actionable claim pending a suit for 
its recovery there is necessarily involVM 
also a transfer of the transferor’s right itt 
a decree which may he passed in his favour' 
in the pending litigation and the moment 
a decree is passed in his favour by 
court of law, that decree is also automatic 
cally transferred in favour of the ts^U- 
feree by virtue of the assignment in wntinft 
already executed by the transferor. The? 
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debt is merged in the decree and the trans- 
feree of the actionable claim becomes 
entitled by virtue of the assignment in 
writing in his favour not only to the book 
debt but also to the decree in which it has 
merged. The transferee can therefore claim 
to execute the decree under O. 21, R. 16 of 
the C. P. Coae.. 1955 S C 376 (Pr 66) 
((S) AIR V 42 G 66) (SO), Jugalkishore 
Saraf v. Raw Cotton Co, Ltd. (Per 
Bhagwati J.) 

SECTION 131 

Note 2 

Add after Pt. 1 ; 

[Pt. 2] It has been held that the prin- 
ciple eml3odied in this section is applicable 
in the case of a sub-pledge and that‘:funl6S9 
the sub-pledgee has given a notice to the 
original pledgor, the sub-pledgee is not 
entitled to restrain the original pledgor 
from paying off the amount due from him 
to the pledgee. 1946-52 I D 12623 (All), 
Thakur Das Marakhanlal v. Mathura 
Prasad. 

Note 3 

Add in the Foot Notes indicated : 

1. 1961 Baj 74 (A I B V 38 C 30 P 12) (DB). 
Kanraj v. Vijcii Singh, (The notice of transfer 
is to be given by the transferor and if given by 
the transferee it should be alleged or shown 
that the trflD^feror bad refased to sign the 
notice, although that circumstance need not be 
mentioned in the notice.) 

2. 1951 Baj 74 (A I R V 38 0 30 P 12) (DB), 
Kanraj v. Vijai Singh, 

Add after Pt. 3 at the end of para : 

[Pfc. 4l It has been held that a delivery 
of a copy of the plaint in the suit for the 
recovery of the debt by the transferee 
along with the summons served on the 
debtor cannot be deemed to be a notice of 
transfer of the debt. 1951 Raj 74 (A I R 
V 38 G 30 P 11) (DB), Kanraj v. Vijai 
Singh, 

SECTION 132 
Note 3 

Add In the Foot Note fndicated : 

6. 1946-62 t D 2260 (Trav Co.) (OB), Ou$$vh 
Thommon v. Vthrtfppu Varkki. (A ehitty 
bypotfaeeatloQ bond executed by A Sn favour of 
S the foreman of the Chitty was aasigned by B 
in favour of C Sot Bs. 860, which was calculated 
to be the amount due under the hypothecation 
hond. Held that, when It was found that less 

T. P. Act (Sapp.) D.P. 11c (2pp.) 


amount was due from the debtor A than was 
calculated at the time of asaigoment, O could 
recover the balance frem B.) 

SECTION 134 
Note 3 

Add in the Foot Note indicated : 

1. See also 1951 Mad 809 (A I R V 33 0 277 P 3), 
j Veerayamma v. Venkanna. (A debt, apart 
from the security, can be brnnsferred though the 
debt can be realised by enforcing the security 
by the mortgagee or an assignee from him. Aa 
it is Rseignable as a debt simpliciter it is equally 
partible.) 

Note 6 

Add after Pt. 2 : 

[Pt. 3] Where G hypothecates a por. 
note in his favour for the debt of M and 
the latter obtains a decree on the pronote 
and realises some amount, C is entitled to 
I the surplus under this section and his re- 
I medy is, where the surplus is known, by a 
! suit for that amount, and, where it is not 
: known, by a suit for accounts and not by 
a suit for redemption. 1946-52 I D 40096 
(Nag), Wasudeow. Nanibai. (Doctrine of 
substituted security in favour of the mort- 
I gagee cannot be extended to the case and 
the decree would not take the place cf the 
security.) 

SECTION 137 
Note 4 

Add in the Foot Notes indicated : 

! 15. 1954 Mad 820 (Pra 5, 6) (A I R V 41 0 274) 
•Seshachalatn Naidu v. A. V enkatachalam 
Chetty. (Agreement in writing transferring all 
Bsse(B and liabilities of a concern including a pro. 
missory note iu favour of it — Title passes to 
transferee by reason of the deed though the 
note is not duly endorsed to the transferee.) 
(1965) 1655 Andhra W. R. 91. (98. 99) Vaddadi 
V enkatasxoami v. Muhaynad Beegum. (A com- 
parison of isect.'OQ ISO with Section 137 of the 
Transfer of Property Act clearly shows that the 
transfer of a promissory note by means of 
writing is not barred. Fection 137 saves 
negotiable i<-sbruments from the operation of 
Section 130.) 

17. (1955)1955 Andhra W.R. 91 (98,99), Vaddadi 
Venkatasuami v. Muhamad Beegum. (An 
assignee of a promissory note otherwise 'ban by 
indorsement such as a transfer by means of 
writing under S. 130 of the Transfer of Property 
Act. enn file a suit on the promissory note,) 
1954 Mad 820 (Prs. 5, 6) (A I R V 41 0 274), 
Seshachalam Naidu v. A Venkatachalam 
Chetty <(1888) ILB 11 Mad 290, Pattat Ambadi 
V. KrisHnan and 1939 All 279 (A I R V 26) Jang 
Bahadur Singh v. Cbander Bali Singh, Dialing- 
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uished; (1894) I L R 17 Mad 461, Abboy Chetti v. 
Ramchandra Rau; (1901) I L R 24 Mad 654, 
Muhammad Kbumarali v, Rangarao; (1906) 
1 L R 2S Mad 544, Muthar Bahib Maraikar v. 
Kadir Sahib Maraikar; 1934 Cal 549 (A I R V 
21), Suratbchandra Shah v. Narayan Chandra 
Chandhuri and 1937 Pat 100 (AIRY 24) (FB), 
Ghanshayamdas Marwnri v. Eaghasahu, Bel. 
on.) 

Note 5 

Add in the Foot Note indicated : 

2. 1954 All 747 (Pr 11) (A I R V 41 C 296) (DB), 
Sheo Prasad v. Dotninion of India. 

Add alter pt. (6b) : 

[Pt. 6c] Similarly a railway receipt being 
a mercantile document of title to goods, it 
is possible to transfer the title in the goods, 
to the endorsee by mere endorsement. The 
presumption is in favour of the endorsee 
though from other facts and circumstances 
it may be possible to hold that the goods 
have not been transferred to the endorsee 
and he is merely depuled to act as agent. 


In a suit by the plaintill to recover value 
for shortage of goods delivered to him by 
the railway, it was admitted that the goods 
belonged to the consignor, that the consig. 
nor bad merely authorised the plaintiff by 
endorsement to him of the railway receipt 
to take delivery of the goods and that the 
goods were kept at the shop of the plaintiff 
for the purpose of sale as an agent of the 
consignor. 

Consignor merely authorising the plain- 
tiff by endorsing railway receipt to him to 
take delivery and to keep them in his shop 
for sale on commission — Held, that the 
plaintiff’s right being only to get a share 
in the sale proceeds by wa> of commission, 
he was not entitled to sue railway for 
value of shortage in delivery. 1964 All 747 
(Pr Ih 13) (AIBV 41G 296) (DB), 
Sheo Prasad v. Dominion of India* 
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H S58AN13 
133 S&3AN13 

M S 63 AN 14 

1955 Pepsu 

(S)67 S60 N35 

S63AN3 
S63AN4 
S63AN4 
S63AN4 
S6BAN4 
S6SAN5 
S63AN6 
S72 N3 
» S72 N3 


99 


99 

99 

99 


19 


t| 


99 

99 


3 
8 

4 

5 
2 
1 

la 

lb 

7a 

12 

8 

5 

5a 

5 

2 

2 

19 

5a 

9 

15 

1 

2 

1 

3 

2 


5a 

12 

4 

1 

3 

4 
(3 
6 

2 

9 

lb 

2 

1 

10 

8 

13 

1 

8 

3 

2 

3 

15 

2 

17 

1 

1 

2 

3 

3b 

la 

lb 

1 

6 


AIR PESHAWAR 

1944 Peshawar 
16 S118N2 8 


AIR PUNJAB 
1951 Punjab 


404 


99 


H 


436 


91 


99 


99 


99 


99 


99 


S60 N3 
S60 N40 
SGO N40 
S 111N5 
S114N8 
S L14N6 
S114N9 

1932 Punjab 
52 SUIN14 
M S1UN25 
M S117N2 
82 SlllNll 
o SU2N2 
181 8 58 N33 

S58 N33 
S88 N33 
S58 N33 
S58 N83 
S58 N33 
•1 S 58 N 33 
289 S41 N8 

S4l N2l 
298 S5S Ng 
*1 S65 N22 

300 S41 N25 

380 Sd5 N20 
403 S107N9 

422 S106N.9 

» S10GN40 

1953 Punjab 
49 S 10 S C 

.> Sll N2 
110 S550N18 

135 S122N14 

231 S55 N3 

» S56 N3 

H S55 N4 
243 S10GN23 

>1 S113N3 

282 SIO NU 
H SIO N 16 
292 S68 N33 

297 SHIN 5 
304 S123N1 

1954 Punjab 
31 S3 NB4 

.1 SG5 N2 
81 S60 N44 

86 S60 N22 

115 SB N20 
M SU8N2 

116 S8 N20 
S64 NlOa 
S54 N14 
S122N16 

1955 Punjab 
(S)22 S53AN13 
(S)34 S3 N6 

,1 S105N7 

.1 S105N6 

37 S105N7 

I, S105N6 
63 S8 N2 
(S)96 S60 N42 


•t 


*1 


2 

7 
9a 

2 
1 
2 
2 

10a 
1 
13 
10a 
1 
1 
23 

27 

28 
29 

82b 

39 
5 

5 
46 

3 
2 

27 

6 

5 

6 

8 

3 
2 
1 

24a 

24b 

1 

1 

10a 

4 
6a 

40 

2 
1 

9a 

83a 

8 

la 

28 
8 

28 

10a 

1 

1 

2 

4a 

lb 

3 

lb 

3 

10 

2a 


AIR RAJASTAAN 

1955 Rajasthan 
47 S60 N60 14a 

56 S6 N20 6 

M S106N16 4 

1951 Rajasthan 


74 


91 


91 

M 

88 

99 

120 

148 


S130N17 5 

S130N17 17 

S131N3 1 

S13IN3 2 

S131N3 4 

S108N2 7 

S106N37 4 

SL08(m)N2 1 

S114N5 3 


1953 Sau con 

94 S106(1)N13 la 

» SL11K13 21 

99 SlllNSSa 4 

113 S2 N5 10 
H SlO (i)Nl 5aa 
>, SlllNl B 
» SlilNll 2b 
H S1UN13 4 
„ S111N23 5 

M SlilN2da 3a 

118 Sll N2 2 

119 S108N2 9 

» S108(j)NL 5aa 

M SHIN 13 24b 
» SlllN23a 3a 


1952 Rajasthan 

137 

S1U5N1S 

lo 

72 

S84 

N5 

36 

It 

S105N14 

2h 

141 

S53AN10 

3 

ISO 

Sd N20 

14 

187 

S3 

N21 

11 

ft 

S 10 N14 

a 

It 

S3 

N22 

8 

99 

SU N3 

1 

It 

SB 

N22 

11a 

It 

Sll N8 

1 

M 

S3 

N22 

21 1 

99 

Sll N9 

1 

It 

S6 

NIG 

9 

193 

S60 N33 

6 

It 

S6 

N16 

16b 

ft 

S60 N32 

7 

II 

S130N4 

8 


1954 Sau 



1953 Rajasthan 
144 S6 N6 11 

1954 Rajasthan 

252 S10&N64 la 


46 

H 

82 


S5 N4 
S53AN6 
8 50 Nl 


It 

S 108(1) Nl 

9 

It 

1955 Rajasthan 


91 

(S) 1 

S106N2 

7 

93 

39 

S59 N2 9aaa 

9t 

70 

S53AN23 

16 


91 

S54 Nl 

Oa 


91 

S54 N23 

16 



S52 

Sd2 

S62 

S68 

S68 


Nl 

N16 

N34 

N14 

N14 


21 

4a 

4 

1 

1 

4a 

6 

7 


AIR RANGOON 
1928 Rang 
67(2/S36 N2 7a 

1934 Rang 

321 S48 N14 2 

1935 Rang 

S 58 N 33 47c 


21 


56 


34 


AIR SIND 

1915 Sind 

S3 N34 

1937 Sind 

S3 N34 

1949 Sind 

SH7N3 


9a 

ga 

I6a 


212 


AIR 

53 

99 

64 

47 

99 

It 

99 

72 

107 

H 

n 

n 


AIR TRAVAN- 

CORE-COCHIN 


43 

56 

73 

It 

It 

84 


SAURASHTRA 

1951 Sau 

S bU N 3 2a 
S60 N2d 15 
S106N2 7 

1952 Sau 

S63 N19 3a 
S63 N19 5 

St3 N29 1 

S53 N30 2 

S65 N12 7 

S58 Nil lb 
S58 Nil 4 
S 58 Nil 7 
S 58 Nil 9 

1953 Sau 

S92 N6 6a 
S53AN5 3 

S105N8 2 

S105N7 1 

S10SN8 2 

S5'i N18 12aa 


16 

S91 

N8 

1 

33 

S76 

N12 

21 

60 

S63 

N9 

4r 

73 

S123N1 

2 

76 

Sb3 

NS 

laa 

81 

S53AN6 

la 

105 

S76 

N12 

3 


1951 Trav-Co 


17 

SI N6 

1 

i> 

S60 N49 

9 

M 

S100N17 

12 

71 

S60 N5 

lea 

94 

S63 N7 

2. 

101 

S60 N44 

4 

n 

S67 N23 

» 

109 

SB8AN9 

1 

ti 

S76 NIO 

7 

If 

S76 NIO 

14 

154 

S58 NS5 

7 

n 

S58 N35 

33 

170 

S60 N6 

17 

J80 

86 N18 

U 
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1951 Trav-Co CMl, 


187 

S52 N2 

2a 

189 

S106N6 

6 

9> 

S105N14 

2 


S105N14 

2a 

»« 

S105N14 

C 

195 

S39 N6 

2 

ft 

8122 Nil 

4a 

*219 

S60 N44 

5 

237 

8 53 N13 

1 

91 

S53 NIB 

3 

99 

S53 N24 

2a 

1952 Trav-Co 


23 

Sl2dN5 

6a 

47 

S192N7 

6 

»9 

S126N16 

1 


8 126 N 16 

la 

91 

S127N3 

2 

59 

860 N23 

8 

til 

S52 N32 

1 

62 

S lOoNS 

23 

93 

S60 NIO 

3a 

91 

8 84 N16 

3 

96 

S82 NS2 

1 

102 

852 NSl 

2 

104 

S105N67 

10 

105 

8 53 N 8 

2 

Pi 

853 N9 

4a 

If 

891 N32 

1 

H 

8 92 N16 

1 

91 

892 N17 

1 

ISO 

861 N6 

1 

181 

Sl08{l)N5 

8 

191 

S 63A N 9 

1 

195 

8 51 NIO 

1 

205 

034R 10N3 

1 

230 

8 52 N32 

1 

236 

884 N 11 

3a 

19 

8 84 N19 

1 

264 

8 8 N12 

4 

286 

8 60 NS 

17 

295 

8 60 N49 

1 

ft 

861 N2 

9 

99 

861 NO 

2 

ft 

Sti3AN9 

1 

309 

8 52 N33 

1 

833 

S1U5N5 

7a 

351 

86 N4 

4a 

359 

Sl08(q)Nl 

la 

»* 

S116N13 

2 

363 

861 N2 

9 

386 

8C0 N5 

l^a 


1932 

Trav-Co con. 

395 

S 

76 

N8 

J4 

488 

S 

68 

N37 

1 

467 

8 

54 

N23 

21 

479 

S 

41 

N3 

.3 

487 

8 

82 

N18 

2 

91 

8 

82 

N18 

6 

fi07 

8 

63AN9 

1 

639 

8 

ICON 17 

10 

652 

S 

61 

N5 

2 

tf 

8 

63 

N2 

1 

99 

8 

76 

N16 

9 

1953 

Trav-Co 


12 

8 

52 

N27 

7a 


S 

52 

N36 

1 

M 

S 

11] 

.N8 

4a 

63 

8 

58 

N35 

7a 

69 

8 

92 

N33 

10 

89 

S 

13 

N2 

5 

99 

8 

13 

N5 

3 

•9 

8 

14 

N5 

3a 

99 

8 

14 

N13 

3 

fl 

S 

45 

N6 

12a 


115 Sll NS 11 

S126 N2 2 

S5} Ni3 la 

SiaON28 la 

855 N2 3'ia 
S 60 N 26 2 

S58 N5 5a 
S58 N5 5b 
S6> N5 5c 
S53 N37 2 

S58 N37 A 
S60 K43 1 

S82 NIO 1 
S53 N3 2 
853 N8 1 
S60 N46 1 

S 122 N7 7c 

S122N17 4 

S100N9 1 

S100N9 4 

8 51 N1 1 
8 61 NIO G 
8 5i NIO 9 
8!05N26 la 

B105N71 3 

S1UN2 3 

852 N14 13a 

862 N4U 1 
S1U5N40 1 


1953 TravCo coiu 
869conSlU5N'(U 7a 


99 

B111N24 

1 

375 

StiO N23 

5 

383 

S195N71 

4 

423 

8 60 N49 

1 

441 

S63AN6 

3 

462 

S 108(f) N1 

7 

»i 

8108(f)N3 

5 

II 

Sl08(]n)Nl 

4 

t) 

S 108(miN2 

Za. 

II 

S i08im}N7 

2 

68G 

892 Nil 

1 

665 

860 N27 

2 

570 

N60 N28 

15 

573 

8 52 NO 

6 

It 

8 52 

1 

II 

852 N27 

8 

577 

S106N8 

2 

534 

S108(h)N3 

1 

It 

Sl08(b)N4 

6 

11 

8 108(1) N 8 

la 

«i 

SlllNlO 

3b 

M 

8 111 8 10 2Ca 


1954 Trav-Co 


7 

8 58 

N12 

1 

19 

8 58 

N35 

16 

H 

S60 

N26 

12 

If 

S60 

N2'J 

2 

19 

s eu 

N37 

G 

10 

S53AN13 

2 

PI 

S53AN16 

5 

99 

8 54 

N28 

3 

99 

8 54 

N23 

6 

If 

8 54 

N23 

22 

38 

8 52 

N18 

A 

H 

S62 

N18 

c 

99 

S52 

N37 

1 

63 

875 

N8 

30 

122 

8 52 

NS2 

1 

142 

8 58 

N31 

35 

If 

S58 

N33 

38 

H 

SCO 

N28 

5 

165 

8 58 

N33 

33 

91 

8 60 

N28 

6 

99 

8 60 

N29 

13 

239 

S 108(b) N 2 

6 

P9 

S 106(m)Nl 

2a 

It 

8108(o)N4 

3 

251 

8 60 

N41 

3 

If 

876 

N8 : 

21a 

PI 

8 91 

N8 

3 


H 

161 

193 

2S6 

265 

271 

»* 

M 

273 

2S3 

I 

1 »* 

I 321 

I 

I 336 
! 336 

\ n 

344 

I ” 

; 349 


i 

j 353 

ft 

I 

19 

: 364 

\ 

1 36 J 


1954 Trav-Co con. 


299 

8 62 

N31 

2 

813 

8 60 

Ni9 

9 

348 

86 

N27 

la 

II 

8 123N2 

8 

II 

8 122 N 7 

6aa 

19 

8 122Ni3 

4 

41 

8 126N16 

la 

357 

BG 

N3 

8 

384 

891 

N3 

6 

392 

8 58 

N37 

1 

404 

8 53 

Nil 

4 

If 

S122N1 

2 

9f 

S122N7 

7d 

407 

8 126 N 9 

2aa 

»> 

S12GN9 

11 

427 

8 55 

N14 

1 

443 

S60 

N37 

6 

467 

S103N40 

2 

471 

8 51 

N9 

8 

473 

8 00 

N7 

3a 

1955 Trav-Co. 


(S)3 

SS2 

N13 

28 

H 

8 52 

N3b 

1 

(S)9 

8 60 

N26 

3 

t9 

8 60 

N48 

10 

17 

867 

N27 

3 

19 

8 67 

N27 

30 

(S)130 

8 2 

N6 

10 

91 

8 56 

N3 

B 

99 

S60 

N3 

2b 


A I R TRIPURA 

1952 Tripura 
23 8 54 N23 22 

1954 Tripura 
21 6106N24 4 


AIR VINDHYA 

PRADESH 
1952 Vinci. P. 


60 

8 53 N5 

8 

19 

S53 N9 

11 

1955 Vind. P. 


4 

S5S N31 

34 

pf 

8 60 N39 

2 

It 

8 5 N 2 9aaaa 

IS 

S 53 A N 5 

3 

If 

S53AN1G 

5 

ft 

8 53AN18 

1 


II. NOTES OF UNREPORTED CASES OF THE ALL 

INDIA REPORTER 


AIR 1935 NUC 


1955 NUC con. 

1 

6 

8 63 S 6 

9 

69conS 107 N 1 

6 

17 

8 55 N 7 

3 

77 

SCO N50 

15 

25 

It 

844 N9 

844 N9 

1 

2a 

IP 

; 84 

Pt 

8 62 N 3 

8 60 N22 

8 60 N26 

4 

16 

1 

52 

8 105 N 40 

2 

99 

8 50 N26 

17d 

•1 

S106N3 

2 

1 

121 

S106N29 

1 

H 

SlliN37 

1 

II 

8 106 N 37 

U 

•t 

S 116N1 

7b 

II 

S10-<j)N5 

1 

69 

8 106 N 42 

2 

19 

8108(j)N6 

la 


1953 NUC con 

• 1 

1955 NUC con 

* 

168 

6 113N3 

2bb ! 

224conS 62 

N2 

11 

193 

S 106(f) N1 

1 

230 

8 53 

N7 

2 

If 

8 108(0 N1 

4 

H 

856 

N7 

3aa 

199 

S123N2 

3 

•f 

8 56 

N7 

4aa 

19 

8 123 N IS 

1 

231 

8 52 

NIO 

6 

m 

S123N16 

2 

1 •• 

8 63 

Nil 

12 

203 

853AN13 

2 

PI 

8 52 

N18 

21 

19 

SCO N48 

7a 

91 

8 63 

N20 

1 

217 

S7d N20 

1 

19 

S 52 

Nas 

3 

224 

8 82 N2 

1 

*9 

8 63 

N6 

10 
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1955 NUC con 


242 

S43 

N2 

3 

fi 

S43 

N9 

7 


S92 

N2 

1 

»i 

S92 

N19 

8 

Vol 

H.58 

N35 

6a 

2 >7 

S76 

N15 

1 

>1 

SS3 

N17 

7 

»f 

S .^3 

N 17 

la 

0 

S f3 

N17 

2 

♦j 

8 93 

N 17 

3 

296 

S7R 

N12 

6 

ri 

S77 

N1 

2 

It 

S77 

N1 

13 

S21 

8 105 N 24 

lb 


S in N23a 

3 

333 

8 ro 

N20 

27 

438 

S54 

N2l 

1 

M 

S54 

N22 

5 

53/ 

8J‘2 

N16 

3 

ft 

S95 

Nl 

12 

542 

S92 

N1 

5 


54-i SA N20 28 

» S98 NS 1 

544 S63AN5 la 

« SUSA No 3 


5P8 

S59 N8 

19 

622 

S54 N4 

3 

695 

S68 N37 

1 

» 

S 98 N7 

1 

II 

Sfi8 N7 

la 

M 

S98 N7 

0 

1 

712 

S53AN9a 

11 

SS3AN10 

4 

»i 

S53AN11 

1 

743 

860 N27 

6 

748 

8 5 -5 N12 

32 

756 

SI05N31 

14 

•1 

S 10SN31 

17a 

•1 

S 106 N 17 

la 

765 

8 1 5N32 

7 

II 

S10''N6 

5 

M 

S 1C6N0 

6 

7?7 

S5 N3 

6 

844 

S53AN13 

2 

II 

S 106 N 9 

2 

•1 

S 106 N 3 

6 

»i 

S106N18 

2 

866 

S106N24 

13a 


SlOSIllNl 

1 

912 

S£2 N35 

1 

921 

Sfi3AN9a 

1 

931 

S50 N2 

8 

949 

S04 N23 

17 


1955 NUC con 

954 

S76 N4 

6 

If 

S76 N20 

5 

967 

S 1C6N49 

2a 

971 

S J06N49 

2a 

ff 

S 111 N 25 

4 

If 

S 113N3 

2c 

If 

S 1 1 3 K 3 

2cc 

97-1 

S112N2 

7 

II 

SH4N6 

la 

979 

S l08(h)N4 

5 


R1UN14 

7 

98:3 

S 105 N 32 

2b 

H 

S JOtfNlS 

3 

0 

S106N49 

2a 

935 

S105N32 

5b 

II 

S106N12 

2 

If 

S1<-6N18 

1 

If 

S 107 N 7 

4 

1040 

K 3 N2 

33e 

11 

SIOS (hi 



N2 

6 

It 

S 109(h) 



N4 

5 

M 

Sl08(li) 



N4 

6 

ff 

SHINS 

11a 

10£3 

S52 N2 

2a 

If 

S52 N31 

1 

fi 

S&2 N31 

2 

n 

S62 N32 

1 

7046 

S122N7 

6 

ft 

S 122 N7 

6aa 

It 

S122N ? 

7d 

If 

S122N20 

1 

ft 

S12GN]G 

1 

»f 

S126N1G 

la 

1068 

S8 N20 

19 

1075 

S60 N17 

2a 

M 

S91 N32 

1 

1100 

S 106 N 9 

4 

It 

S 1I2N1 

6aa 

H 

S 122N1 

8 

t1 

S 113N 1 

la 

If 

S 113 N 2 

la 

If 

S li3N3 

4 

»f 

S n6N9 

S 

2115 

S106N45 

2 

1110 

S44 N8 

1 

ff 

8 44 N 8 

3 

ft 

S51 Nl 

14 

1138 

S106K49 

2a 

If 

Si 09 NT) 

1 


1955 NUC con 


1185 


1197 


1236 

1248 

1249 


1260 


1294 

1309 

1355 

tf 

1S57 

14U 

1459 

1488 


1492 


SlOa (L) 
N5 
S 10GN3 
S 111N2 
S 111N2 
S52 N7 
S105N7 
S1UN5 
SS N20 
Sll N2 
S 122N1 

554 N21 

555 N5 
S55 N7 
S106N16 
S67 N19 
SCO N41 
S92 N15 
S105N14 
S105N14 
S 108 fL) 

N14 

S5 N4 
S106N19 
S 106N40 
S ]06N40 
S106N19 


1955 NUC con 

1691con S 65A 

N7 

» SlOSfc) 

N8 

1695 S58 N16 

H S9l N4 
1698 S41 N1 

M S41 N3 
M S41 N24a 
M S52 N39 
17C4 S8 N20 
1705 S53A 

N9a 

H S53A 

N13 

1763 S62 N2 

1767 S105N67 

» S105N87 

>. S105N67 


'1763 

1767 

•f 

If 

1814 

1826 

1828 

1853 

1859 

ft 

1886 

1900 


N13 ICa 
S62 N2 10 
S105N67 4 

S105N87 8 

S105N67 9 

SlllN23a 3na 
S105N87 19 

S 69 N 3 8 

S113N3 6 

S43 N7 1 
S92 N19 2 

Sir'5N70 10 
SnO N50 14b 


1* 

S108N41 

c 

!19:2 

S39 Nr> 

la 

1541 

S104 (h) 


1 

91 

S39 N8 

lal 


N7 

0 

If 

S39 N8 

li> 

1553 

S10&N9 

2 

L915 

S1U6N3 

3 

If 

S105N9 

5 


S 108 (q) 


tt 

S 107N10 

3 


Nl 

9 

1578 

S55 N4 

2 

1950 

S43 N2 

14 

1591 

S8 N20 

16 

It 

S 43 N5 

1 

1595 

S55 N3 

19a 

24^0 

S6 N«6 

19 

1690 

S52 N35 

14a 

i 

2b65 

S8 N20 

40 

1597 

S52 N19 

1 

99 

S103 (Cl) 


If 

S62 N31 

1 


N4 

3 

ff 

S52 N3l 

2 

91 

S111N13 

5 

1608 

S109 (q) 

1 

If 

SU1N13 

5a 


Nl 


If 

S111N13 

5b 

1655 

S62 N35 

12 . 

3203 

S91 N3 

1 

1669 

SIOS (L) 

4 

1 

If 

S91 N6 

3 


N5 

8 

99 

S92 NIL 

1 

1671 

S83 N8 

6a 

3607 

S122N4 

la 

If 

S83 NIO 

2 

II 

S123N4 

laa 

If 

S84 N6 

3 
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608 S63AN18 16 

M S63AN14 2 


PUNJAB 


ILR (1950) Punj 

271 S60 N3 2 


91 

8 60 N40 

7 

91 

S6J N40 

Sft 

II 

S111N5 

2 

ILR (1952) Punj 

219 

8 55 NlS 

2 

495 

8 92 N24 


ILR (1953) Pum 

100 

S106N40 

6 

H 

S 106 N 100 

5 

271 

S60 N44 

8 

ILR (1954) Pui 

aj 

144 

aiiiNs 

2 

149 

SIC6N23 

1 

99 

8 113N3 

10a 

165 

810 N14 

4 

fi 

8 10 N16 

Pa 

355 

8 60 N22 

la 


RAJASTHAN 
ILR (1951) 1 Raj 


697 

S3 

N31 

1 

918 

S 53AN10 

3 

ILR 

(1952) 2 Raj 

5 

SB 

N21 

IT 

u 

S3 

N22 

8 

>1 

S3 

N22 

11a 

II 

S3 

N22 

21 

It 

86 

N 16 

9 

H 

86 

N16 

leb 

99 

S130N4 

8 

110 

SG 

N6 

11 

ILR 

(1954) 4 Raj 

705 

S53AN23 

16 

19 

S54 

Nl 

9a 

91 

8 54 

N23 

16 


RANGOON 

ILR 13 Rang 
679 85 N4 12 


SIND 

Sind Law Reporter 

7 Sind L R 
23 S105N70 10 

ILR KARACHI 

ILR (194S) Kar 
77 S118N3 15a 


TRAVANCORE- 

COCHIN 


TravaiicorC'Cochiii 
Law Reports 
1949 T C L R 


18 

89 N2 

4 

II 

89 N2 

5a 

•1 

8 64 N23 

16 

50 

8 68 N37 

4a 

19 

S106N83 

6 

M 

8 i08(j} 



N4 

2 

364 

S60N6 

18a- 


T. P. Aot (Sapp.) D.F./I2(2) (4 pp.) 
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1950 T C L R 


ILR (1951) TC 

con. 

20 

S62 N1 

2 

20yco7iS76Nl0 

14 

•1 

S52 N27 

2 

282 

S5l Ni8 

4 

$9 

S52 Nd7 

8 

n 

SCO N5 

18a 

121 

S4L N23 

4a 

n 

S63AN9 

1 

337 

S53 N37 

4 

*> 

S70 N8 

5 


S60 N5 

17 

294 

SfiB N13 

1 

140 

8 55 N12 

26 

*1 

S 53 N 13 

3 

i> 

S55 N12 

29 


S53 N24 

2a 

150 

S91 N3 

• • 

o 

357 

S128N5 

ea 

H33 

S52 N32 

1 

414 

SCO N5 

17 

39S 

SCO NIO 

3a 

522 

SlOy(q) 


•J 

S84 NIC 

3 


N1 

la 

477 

S55 N12 

8 


S116N13 

2 

490 

seo Ni8 

15 1 

554 

S52 N31 

1 

•1 

SCO N29 

2 

743 

S8 N12 

4 

511 

S63AN2 

la 

788 

S63 N13 

1 

532 

S1:;3N1 

2 

n 

S53 N13 

3 

636 

P9 

So2 N18 
S52 N3i 

3 

4 

1 H S53 N24 

ILR (1952) T 

2a 

C 

65S 

S 63 N7 

Q 

01 

S76 N6 

14 

065 

083 

S52 N3l 
SG7 N28 

2 

8 

115 

M 

152 

S82 N18 
SB2 N18 
S60 N49 

2 

6 

1 

ILR 

TRAVANCORE 

M 

SCI N2 

9 


COCHIN 


*1 

S61 N6 

2 

ILR (1951) T C 


S6dAN9 

1 

32 

S52 N4 

la 

201 

S54 N23 

21 

209 

S63AN9 

1 

241 

S JO0N28 

la 

»l 

S76 NIO 

7 

329 

SC N4 

4a 




lY. 

CRIMINAL 


16 CriLJ 


1952 Cri L J 

706 

S3 N34 

9a 

299 

S122N2 

5a 

3S Cri L J 


886 

SlOirlj) 

N4 

2 

610 

S3 N34 

9a 

f} 

S111N8 

14 


TABLE OF OASES 


ILR (1952) TC 

can. 

1 ILR (1953) TC 

con. 

336 

S53 N37 

1 

595 

S 108(h) 


438 

S58 N12 

1 


N2 

6 

fi 

S58 N35 

16 

M 

S 108(m) 


ff 

S60 N28 

12 

4 

N1 

2a 

ff 

S60 N29 

2 

! •• 

S 108(o) 


ft 

S60 N37 

6 

1 

N4 

3 

696 

S58 N3d 

7a 

706 

S106N3 

2 

800 

034 R7 


823 

S60 N49 

9 

911 

N G 

S92 N23 

1 

10 

835 

S /6 N8 

30 




871 

S58 N33 

38 

ILR (1953) T C 

1 

II 

S60 N28 

5 

206 

S60 N43 

1 

II 

S O N28 

13 

$f 

8 82 N19 

) 

99^ 

S58 N3L 

35 

298 

S 1C0N9 

1 

M 

S58 N33 

38 

H 

S100N9 

4 

i 

StO N28 

5 

326 

S53 N3 

2 ■ 

1121 

S6 N27 

la 

pf 

S53 N8 

1 

H 

S122N2 

8 

888 

S60 N23 

5 

1 

H 

S122N7 

6aa 

558 

S 108(b) 


H 

S122N18 

4 

M 

N3 

S 108(b) 

1 

ILR (1954) T 

C 


N4 

6 

427 

S60 N7 

Sa 

H 

S 106(1) 


609 

S55 N14 

1 


N8 

la 

675 

S60 N26 

3 

n 

SlllNlO 

2b 

• It 

S60 N48 

10 

99 

SU NIO 

20a 

794 

S62 N13 

28 

578 

0 34 R1 


PP 

S62 NdS 

1 


N19 

42b 

841 

851 N9 

8 


LAW JOURNAL 


1954 Cri L J , 1954 Cri L J con 


132 

S3 

N28 

9 

6li 

S3 N9 

10 

ft 

S3 

NM 

9 

It 

S105N3 

2 

299 

S3 

N34 

9a 

II 

S105N13 

la 

n 

S55 

N2 

3Sa 

1328 

S 105N4 

3a 


i Y. INDIAN CASES 

31C I SIC I llIC 

346 S105N70 10 I 303 S111N13 fa 1 629 S100N9 

I I M S100N9 




1 

4 


ALLAHABAD LAW 


JOURNAL 
1949 A L J 


5C8 

S26 N2 

1 

99 

S54 N5 

5 

Pi 

S54 N5 

13 

H 

Sfi4 N5 

14 


1930 A L T 


453 

S58 N3b 

3 


1951 A L J 


281 

S76 N19 

9 

285 

S I06N40 

6 

328 

S76 N7 

35 

99 

S76 N7 

17 

750 

S55 N12 

8 


ALLAHABAD 

WEEKLY 

REPORTER 

1930 A W R (HC) 
447 S63AN13 13 

498 S6 R1 2 


YI. OTHER 


1951 AWR (HC) 

IL 

S123N6 

1 

24 

SlllNll 

4 


S111N14 

8 

tl 

SniNl4 

10a 

M 

S111N14 

17 


REVENUE DECI- 
SIONS 

1952 R D (HC) 

14 S103N14 10a 

ANDHRA^VEEKLY 
REPORTER 
1955 Andhra W R 
91 S130N4 15 

M S137N4 17 


CALCUTTA LAW 
JOURNAL 

85CL J 

81 S52 N39 2 

» S108(q)N2 2 


JOURNALS 


198 

S6CL J 
Pre N2 

4 

It 

Pre NO 

la 

II 

S5 N4 

21 

9P 

S.^7 N2 

1 

It 

S37 N4 

2 

It 

S87 N4 

4 

If 

S37 N4 

6 

M 

S40 N25 

Gal 

It 

S106N19 

3 

II 

S105N19 

4 

H 

S106N19 

6 

If 

S 1068 19 

9 


SI0SN34 

4 

19 

S106N34 

5 

If 

S106N31 

6 

M 

S106N35 

7 

ft 

8108(o)N6 

la 

If 

Sia8(})N4 

1 

If 

SHIN 13 

3a 

II ' 

S111N13 

8 

99 

SHIN 19 

2 


S8 C L J con. 


198co«SlUN23 

8b 

II 

SI11N23 

11a 

tl 

SH1N26 

2a 

It 

SH1N26 

8a 


S8CL J 


27 

S 108(h) N 3 

3 

tl 

Sl08(h)N5 

2 


CALCUTTA 
WEEKLY NOTES 


2C W N 

34 Sl08(f)Nl 4 


5 

6 C W N 
S3 N2 

33a 

625 

12C WN 
S3 N2 

33a 

779 

49C WN 
S6 N4 

20 

650 

51 C W N 
S106M46 

9a 
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53C WN 


96 

S68 K35 

26 

€59 

SlllNl 

Ca 


53C WN 


11 Dacca Report) 

16 

8 58 N36 

30 

63 

8 58 K35 

30 


34 C W N 


710 

858 N9 

17a 


868 N39 

4*<c 

905 

084BiN5 

16a 


54 C W N 

• 

(2 Dacca Report) 

280 

034B1N4 

1 


55 C W N 


21 

8 105 N 05 

laa 

86 

8105N5 

2b 

n 

8 108(1) 



NIO 

aX 

656 

8 40 N25 

Sa 

H 

SL09N2 

1 

** 

S109N4 

1h 


SUTHEBLAND 

WEEKLY 

REPORTER 

.10 Suth W R 
325 S65AN1 6 


JAIPUR LAW 
REPORTS 

1949 J L R 
49 8 106 N 84 7 

•* SJ06N39 9 

97 8 88 N 17 2 

M 8 83 N 17 3 

184 S10GN45 12 

257 S108N82 2a 

madhvTbharat 

LAW REPORTER 


1949 M B L R 


464 

810 Ni 

2 

fi 

BIO N5 

la 

9t 

8 10 N7 

1 

M 

810 N7 

4 

99 

810 NIG 

8a 

497 

8 108(h) N 2 

8 


MADRAS LAW 
JOURNAL 

(1950) 2 M L J 
262 8 8 N18 2 

496 811 N7 2 

H SIX N7 5 

>• 8 11 N9 1 

(1951) 1 M L J 
146 852 N20 8 


(1954) 1 M L J 
439 8 58 N87 1 

M 898 N7 la 

M 8 98 N7 2 

(1955) 1 M L J 
822 S65AN7 6 


MYSORE LAW 


61 

JOURNAL 

27 Mys L J 
S52 N7 

4 

85 

S106N44 

6a 

99 

S 1UN13 

20e 

99 

S117N2 

4 

9f 

S 117N2 

13 

36 

28 Mys L J 
SIO N17 

8 

1C5 

855 N9 

25 

99 

8 65 N 9 

43 

9« 

865 N9 

45 

99 

S55 N9 

46 

99 

S65 N9 

56 

61 

29 M>s L J 
S6j No 

8 

»i 

8 67 N 5 

4 

61 

85 No 

11a 


NAGPUR LAW 
JOURNAL 


1949 

NLJ (Notes) 

j2 

8 56 

N9 

5ob 

99 

S55 

N22 

3 

22 

S3 

N31 

1 

54 

88 

NI6 

2 

65 

S3 

N12 

8 

*• 

S3 

N18 

0 

59 

8 54 

NX4 

1 

•t 

S5a 

Ni4 

2 

101 

S4I 

N2o 

1 

196 

S41 

NlO 

2a I 

207 

S63AN12 

1 

202 

8 I06N11 

18b 

1950 

NLJ (Notes) 

28 

S62 

N39 

1 

SO 

8 54 

N3 

9 

99 

S54 

N17 

10 

43 

8 39 

N4 

la 1 

01 

8&3AN10 

4 

63 

88 

N2 

1 

99 

88 

N15 

2 

99 

88 

Ni6 

2a 

91 

854 

N5 

5 

1951 

NLJ (Notes) 

89 

8 5-4 

N36 

12 

62 

8 63 

N 12 

1 

99 

S53AN20 

1 

85 

851 

Nl 

11 

99 

851 

N8 

2a 

99 

Sol 

N8 

8 

99 

8 51 

N8 

4 


1951 NLJ (Notes)eon 


85con 8 51 N 22 

1 

19 

8 51 

N22 

6 

122 

8 106 N 24 

12 

166 

S3 

N3l 

1 

99 

83 

N31 

2 

157 

8 52 

N16 

1 

166 

S39 

N2 

2 

91 

8 39 

N8 

la 1 

99 

852 

N20 

1 

99 

8 52 

N31 

2 

ft 

8 L0JN28 

16a 

1952 

NLJ (Notes) 

6G 

8 52 

N40 

1 

69 

S52 

N29 

1 

148 

so 

N16 

lOal 

99 

SO 

K16 

11 

164 

87 

N3 

Bd 


PUNJAB LAW 
REPORTER 
54 P L R 

193 8 41 N8 10b 

425 S1J6N49 2a 

RAJASTHAN LAW 
WEEKLY 

1931 R L W 
9 876 K15 7 

1952 R L W 
400 S106N43 2b 

BURMA LAW 
REPORTS 

1949 Bur L R (H C) 


60 

8 00 N48 

6 

68 

868 N32 

1 

58 

8 64 N 5 

36 

553 

858 N3;t 

42a 

*• 

8 58 N39 

42b 

616 

8 43 N 7 

1 

1950 Bur L R (S. C.) 

64 

8 105 N 5 

5 

99 

B 1J5N14 

1 

91 

S1U5N14 

2 

99 

S105N14 

2a 

1950 Bur L R (11 C) 

1 

S 105NU 

2n 

19 

S10SNL4 

6 

71 

8 106 N 7 

la 

91 

S105N9 

2 

99 

S106N9 

4a 

19 

B 10GN4 

tn 

80 

S3 N2 

0 

99 

S63AN6 

la 

99 

8 53AN8 

1 

119 

8 54 N21 

L 

99 

851 N21 

la 

99 

S54 N21 

9 

163 

8 41 NIO 

8b 


1950 BurLR (VLOcan 
168conS43N10 
» S65AN4 
8 76 N1 

SAURASHTRALAW 

REPORTER 

2 Sau L R 

146 S58 NI7 2 

203 S4l N7 1 

t. 8 41 N23 9 

215 8 60 N33 17 

>t S6)AN4 la 

TRAV^CORE 
LAW JOURNAL 

I 18 Trav L J 
478 8 52 N13 23 

18 Trav L J 
(Short Notes) 

147 8 52 N13 23 

23 Trav L J 
466 S100N9 1 

M S100N9 4 

29 Trav L J 
317 8 92 N I 6 

1267 3aa N1 6 

TRAVANCORE 
LAW REPORTS 

7 Trav L R 
42 8 52 NX3 23 

1948 Trav L R 
£56 8 60 K28 15 

„ 800 N29 2 


KERALA LAW 
TIMES 


15 

1949 K L T 
S116N1 

11 

92 

SC3AN9 

1 

103 

B 3 N 20 

5 

130 

8 76 NlO 

13 

99 

S7G NL3 

1 

187 

S60 N7 

3a 

363 

1950 K L T 

8 70 N12 

8 

99 

S“G N 16 

9 

502 

8 53 N 7 

2 

99 

853 N3i 

la 

91 

8 53 N84 

7 

509 

S ISON 15 

4 

179 

1931 K L T 

8 iO)N04 

la 

91 

8 105N61 

lb 

99 

S108{1)N8 

1 

1953 K L T 
(Short Notes) 
18,3)891 N32 

1 


Yll. INDIAN DIGEST 


1946-52 I D 
(Point numbers) 
1474 8 6 NIO 3 

*2960 ai82M8 6 

2688 88 MS 2 

n 88 Ns 8 

N 88 Na re 

4648 811IHU 16 


1946-52 I D con 
(Point numbers) 
7054 8 111 NIG 12 

» S111N28 lOa 

7606 8 111 NIL 16 

19523 8 181 N 2 2 

17074 8 62 N 18 4 

26006 811lN28a 6 


1946-52 I D COfi 
(Point numbers) 
39369 86 N1 1 

» S5 N8 16 

89415 88 N8 2 

M 88 N3 eb 

80451 835 N 2 2 

89698 862 N2 2b 


1946-52 I D con 
(Point numbers) 
39598 8 69 Nil 12 
39601 8 62 Nil 11 

89606 8 52 Nl8 21 

80606 8 52 N 18 20a 
89611 862 Nld 1 

80627 8^2 N 7 t 


CO CO 
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TABLE OP 0A9B8 


1946-52 I D con 1946 52 I D con 

(Point numbers^ I (Point numbers) 


39736 

SS3AN11 

1 

4C267 

S82 N15 

3 

39789 

S.58 

N32 

1 

•» 

S82 N26 

3 


S5S 

N33 

14 

’ 40278 

S83 N17 

1 

>1 

S53 

N33 

42a 

, 40279 

S84 N19 

1 

91 

Sf8 

N33 

45 

40287 

S84 N5 

3 

39871 

S 55 

N12 

27 


S84 N5 

10 

»t 

S55 

N12 

28 

»• 

S84 N8 

6 

39901 

S56 

N7 

4a 

1 40316 

S92 N13 

1 

39902 

SfC 

N 12 

4 

40342 

S lOONl 

2a 

39929 

S.58 

N33 

39 

40315 

S IC0N14 

2 

39944 

S58 

N.33 

14 

40369 

S100N25 

1 

41 

S.58 

N33 

40 

40420 

S 105N84 

la 

39945 

S58 

Nh3 

14 

fi 

S 10.5 N 72 

12 

39948 

S58 

N33 

42a 

! 40427 

S105N44 

5 

40005 

S59 

N2 

9&a 


S106N44 

5a 

40008 

S59 

N8 

14a 


S106N45 

3a 

40C09 

S59 

NS 

21 

4 •‘461 

S106N39 

3 

40024 

S60 

N27 

la 

40464 

S 106N21 

2 

40066 

S60 

N32 

6 

; 40487 

S106N41 

1 

40080 

S60 

N44 

24 

% 

S106N41 

8a 

4008i 

S60 

N4l 

32 

1) 

S107N9 

C 

40G96 

S134N6 

3 

40501 

S106N32 

8 

40102 

S60 

N49 

i! 

40516 

S1U6N40 

6 

40104 

S60 

N50 

1* 

40517 

S I06N39 

1 

40131 

S63AN6 

2 

40329 

S106N21 

2 

40135 

S63AN9 

1 

40>fl2 

S 109N9 

la 

40136 

S63AN9 

1 

40591 

S 108(1) N1 

2 

40137 

SG3AN9 

1 

4060 i 

S 108(m)N2 

7 

40164 

S6SANI 

4a 

40609 

S109N9 

la 

40165 

S67AN1 

14 

40627 

SU1N23 

1 

40193 

S70 

N2 

4b 

•1 

S 111N23 

2 

40220 

S76 

NIO 

19 

4C636 

SlilNlO 16aa 

40227 

S 70 

N8 

13 

40728 

S116N2 

2 

40264 

S82 

N13 

1 

40777 

S1>3N5 

1 


1952 INDIAN 

. 1952 I D con 



DIGEST 


(Annual Part) 


(ANNUAL PART) 

(Point numbers) 

(Point Numbers) 

797 S52 N18 34 

1796 S63 N5 21 

9467 SH1N6 3 

17242 

PV 

ff 

3 7254 

S105N6 

S10SNI4 

S 10-5 N 14 
S106N14 
S105N32 

5 

1 

2 

2a 

2 

11000 

S5i N9 

12 

17256ASl0fN2 

1 

It 

S55 N9 

37 


S 105N3 

2 

n 

S55 N9 

38 

M 

S 105N6 

5 

n 

S85 N22 

1 

IS 

S105N13 

lb 

II 

S55 N22 

3 

9t 

S105N14 

2 

17002 

S3 N34 

11 

SI 

S105N14 

4 

17094 

S53 N24 

9 

17282 

S106N 12 

2 

17095 

S53 N16 

2 

17283 

S106N12 

2 

17097 

S53 N6 

46 

tf 

S 106N16 

3 

»t 

S 63 N ?4 

5 

17284 

S106N43 

5 

17117 

S54 N5 

n 

17286 

S106N19 

6 

H 

S54 N12 

9 

II 

S106N19 

7 

17119 

S54 N8 

‘J 

17297 

S107N7 

7 

II 

S64 N17 

1 

17398 

S117N2 

lb 

17124 

S120 N2 

3 

17302 

S 108(b) N 4 

5 

17146 

S58 N33 

42a 

17319 

SllINll 

Id 

17147 

S58 N33 

6 

>1 

S111N16 

6 

t) 

SS8 Nd3 

39 

It 

S112N1 1 

Sal 

17148 

S58 N33 

38 

It 

S112N5 

1 

17149 

S58 N33 

1 

11 

SU2N6 

2 

17169 

S60 N44 

5 

37349 

S122N17 

4 

17172 

set N5 

3 

17351 

S120N7 

7 

17191 

S67aNl 

13 




17207 

S76 N7 

10 

Yearly Digest 


17215 

S91 N4 

1 

(Fortnightly) 


»l 

S9l NS 

3a 

1953 Y. D. F. 


17237 

S 106N72 

2 

1381 

S7 N3 

la 


S105N72 

4 

1393 

S55 N14 

5a 


YIII. APPEAL NUMBERS AND DATE OP DECISIONS OF UNREPORTED CASES 


Privy Council ! 

P.C. A. No 42 of i951^ 
D/. 5-10-1953 
S55 N9 42a 
H S55 N9 58aai 

P. C. A. No. 13 of 
1953, D/. 8-7-1953 

S126N9 2a 


All England Law 
Reports (1947) 1 
AH ER 


116 

S113N3 

10a 

(1949) 1 All E R 

763 

S113N1 

la 

It 

S 113 N 2 

la 

H 

S113N3 

2a 

(1949) 2 All E R 

90 

S3 Nil 

13 

(1950) 1 All E R 

436 

S ir5N3.5 

5a 


894 S 108(a) N 2 7 

(1951) 1 All E B 
623 SIS N4 7 

(1951) 2 All £ R 
23? S39 NS 10 
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Overlooking of Precedents leads to 

Erroneous Decisions 

*'ltfnoranoe of the Jadge Is the mlaforfcane of the innooent.'* Latin Maxim, 

1953 S, C. 478 (Pr, 20) (AIR V 40 C 118) — **Ifc cannot be disputed that the 
High Court, even though it was hearing an appeal from an order of acquittal, had full 
powers to review the entire evidence on the record and reach its own conclusion that 
the acquittal order should be set aside. But, as the Privy Council pointed out in 
Sheoswarup v. Emperor, 1934 p. o. 227 (2) (air v 2i)in exercising these powers the High 
Court should and will always give proper weight and consideration to such matters 
as : The High Court, in our opinion, did not clearly keep before it these rules 

and principles well known and recognised in the administration of criminal justice.” 

1953 S. C. 473 (Pr. 7) (AIR V 40 C 116) — “It is unfortunate that the last 
mentioned case ( i. e. (1949) 29 Tax cas 395) was not brought to the notice of the 
High Court before the judgment under appeal was delivered. ” 

1952 S. C. 358 (361) (Pr. 12) (AIR V 39) — “ This decision iMd. 
Keramuttullah Miah v. Keamutulla, 1919 cal. 218 ) (air v 6) was reached on 19-7-1918, 
i. e. almost 6 months after the decision of their Lordships of the Privy Council (in 1918 
P. 0. 11 (air V 6)), but it does not appear that the ruling was brought to the notice of 
the learned Judges of the Calcutta High Court.” 

1953 S. C, 459 Pr. (lO) (AIR V 40 C 111) — “It seems to us that the attention 
of the High Court was not drawn to this Court’s decision in Surajpal Singh’s case (1952 
S. 0. 62 (air V 39)) wherein it was pointed out that .... compelling reasons.” 

1943 Privy Council 189 (191) AIR V 30) — In an appeal from Allahabad 
the question for decision involved was as to the inherent power of the Court to grant 
restitution to the successful defendant. Their Lordships observed: “The decision of the 
Board in 1919 p. c. 65 (air v 6) was not cited in either of the Courts in India • • • • The 
application now before the Board .... invoked the powers of the learned Subordinate 
Judge to assess the sum due by way of restitution .... by the method laid down in 
1919 p. o. 66 (air V 6), . . . For this purpose the case must go back to the Court of the 

Subordinate Judge. . . 

1922 Privy Council 11 (13) (AIR V 9) — Section 89, T. P. Act, 1882 . 
ended after providing for the decree “and thereafter the defendants’ right to redeem 
and the security shall both be extinguished.” These words do not occur in either the 
foreclosure section of the Act of 1882 or the corresponding rule of o. 34, Civil P. 0. 

“The difficulty which had arisen as to these words in several cases, e.g., Vanmika- 
Unga v. Chidamhara, (1905) i. L. R. 29 Mad. 37 — which case, it may be mentioned, 
does not seem to have been brought to the notice of the Board in Het Ram s case, 1918 
P. 0, 64 (air V 6) — therefore no longer arises.” 

1956 All. 338 (Pr. 22) (FB)(AIR V 43 C 125)— “A learned single Judge of this 
Court held in Chunna Lai v. Governor-General in Council, 1950 ALL. 89(a i R v 37 o 30) 
that if the consignor could establish that the consignee was merely a commission 
agent he could sue. It seems that the earlier cases of various High Courts were not 
placed before the learned Judge except for one case of the Madras High Court wnicn 
he distinguished.” 

1954 All. 557 (Pr. 7) (A. I, R. V. 41 C. 192)— “No doubt, a contrary view was 
expressed by single Judge of this Court in Damodar Swarup v. State, on. nef. no. 287 
of 1061 decided by Btij Mohan Lai J. on 4-12-1951 (all.) but obviously his attention 
was not invited to these and 'other* cases previously decided by this Court. 

X955 Andhra 112 (Pr. 9) ((S) A. I. R. V 42 C. 41) — A /are^ 
that judgment (1964.2 m. l. j. 707) shows that none of the cases cited before me were 
pUoed before the learned Judge, who states at p. 708 of the rei>ort as mllows: I have 
no doubt that, if the learned Judge's attention had been drawn to the Bench decision 
of the Madras High Court in Narayayyan v. Nageswarayyan, ((1894) 17 Mad. 889), the 

liinied Judge would have followed it and come to a different ooncluBion. 
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Overlooking of Precedents leads to Erroneous Deoisions 


1955 Andhra 49 (Pr. 27) ((S) A. I. R. V. 42 C, 21) — “I am really surprised 
that the Courts below Eummarily dealt with the question of estoppel and regarded the 
matter so simple that they did not even refer to the decision of the Privy Counoil or 
the Full Benches of the Allahabad, Bombay and Madras High Courts or even the 
passages from the leading Text books. I wish to condemn the practice of the Subordi- 
nate Judiciary in not referring to the decisions which are binding upon them. By a 
casual reference to the leading text l ooks, the courts below should have discovered that 
the Fall Bench case in 1929 Mid. 502 (air v 16 ) has at least an important bearing in 
deciding the question of estoppel. It is the hounden duty of the members of the bar 
and the Judges who administer the law to keep themselves informed of the march and 
progress of law, i.e. statutory and case law. If every illiterate man is presumed to know 
law and ignorance of law is no excuse, it is all the more important that those who are 
concerned in the administration of law, namely the members of the Bar and the Judges 
should read the law Pieports regubirly and be aware not only of the latest reports, but 
also decisions of the Supreme Court and the High Courts.” 

1955 Bom. 227 (Fr. 6) ((S) A. I. R. V. 42 C. 57)— ‘With very great respect to 
the Federal Court. Mr. Justice Kania completely overlooked the judgment of the 
Bombay High Court ^in 1945 uom. 315 (air v 32)) to which reference has been made and 
to which ho was a party.” 

1954 Bom. 273 (Pr. 11) (A. I. R. V, 41 C. 78)— "It does not appear to have 
been brought to the notice of the learned Judges (in 1951 pun. 324 (a. i. r. v. 38 o79)) 
that the view which they were taking \fa3 opposed to the consensus of judicial opinion 
^ amongst the other Indian High Courts." 

1954 Cal. 412 (Pr. 9) (A. I. R. V. 41 C. 141) — "Unfortunately the earlier 
decision in the case of ii cal. L. J. 87 was not brought to the notice of the learned 

V Judges in Afazuddi’s case, (39 cal. 133) with the result that the expression *ProjabiIi’ was 
held to include the creation of a tenure in the latter case, while the decision in the 
former case was to the contrary.” 

1955 Hyd. 23 (Pr. 15) ((S) A. I. R. V. 42 C. 7) (F. B.) — "After carefully 
considering the views expressed in the aforesaid two sets of authorities reported in the 
Urdu Law Reports, ono thing is clear that the first set of rulings followed the line 
taken by the former British Indian High Courts and that a Full Bench of the pre-consti- 
tution High Court of the State has also expressed similar view in 9 Ain-e. Deccan 630 (q); 
as against this the later set of cases so far as the Abkari Act is concerned are decisions 
by Division Benches, which did not consider the Full Bench ruling referred to above 
which was evidently not brought to their Lordships’ notice.” 

1955 Mad. 78 (Pr. 5) ((S) A. I. R. V. 42 C, 21)— "But neither of the decisions 
.;pf the Privy Council, viz., 22 all. 149 (p. c.) and 1924 p. c. 226 (air v li) appear to have 

placed before the learned Judges (in 1925 Bom. 501 (air v 12)) and if the learned 
^'N^^Judges had before them the principle governing such cases as laid down by the Privy 
'Council, it was not likely that they would have taken a strict and narrow view of the 
scope of the proviso 6 to a. 92, Evidence Act.” 

1955 Mad. 341 (Pr. 6) ((S) A. I. R. V. 42 C. 92) (F. B.) _ "The Full Bench 
in 1936 Mad. 324 (air v 23) which till then governed the practice on the original side of 
this Court, does not appear to have been placed before the learned Judge, in (1953 Mad. 
858 (air V 40 o 335)) as it should have been by the learned Advocates on the original 
side who appeared in that case.” 

1954 Mad. 788 (Pr. 23) (A, I. R. V. 41 C. 260) (F. B.)— "Before leaving this 
case, we have to point out, that had the learned Advocate for the respondent, when the 
case was referred to the Full Bench, brought to our notice, the cases which he cited 
before the Full Bench, we might not have referred the matter to the Full Bench and 
therefore the remarks by the Full Bench "therefore a reference to the Full Bench was 
not strictly necessary” would not have been made. Before ns only two decisions 
cited and the learned Advocates on either side suggested a reference to a Full Bench. 
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A, !• R. Commentaries Judicially Noticed 






1953 S. C. 23 (27) (A. I. R. V. 40 C 7) — [Touching the revisional jurisdiction of 
the High Court sot out in S. 115, Civil P. 0.1 “A large number of cases have been 
collected in Edn. 4 o£ Chitaley & Rao’s Code of Civil Pi-ocedure (vol i) which only seiwe 
to show that the High Courts have not always appreciated the limits of the jurisdiction 
conferred by this section.” 

1949 P. C. 156(158)(A. I. R. V. 36, C47) — Sir John Beaumont — "There have 
been no doubt, decisions in some High Courts in India which lend support to the view 
upon which the Judges acted. The cases are collected in Edn, 4 of Chitaley and Rao' on 

the Code of Civil Procedure Vol. I, page 1105.’* 

» 

(1949) 15 Malayan L. Jour. 134 (135) Per Storr J — “On the point relating 

to section 127, Civil Procedure Code (corresponding to o. 9, n. 13 in Indian Civil P. 0.), 
raised in this appeal .... A. I. R. Commentaries, Code of Civil Procedure (4th Edition, 
1944) at page 1755 states: ‘But a person who is not a party though he may be interested 
in the suit is not entitled to apply under this rule’ .... Agreeing with the views 
expressed above, I am of the opinion that section 127, Civil Procedure Code, is not 
available to a person who is not a party to the suit 

1955 J. & K. 1 (Pr. 5) ((S) A. I. R. V. 42 C. 1), Shahmiri J. — “As stated in 
Chitaley’B Code of Criminal Procedure (1950) Edition) a valid divorce of the wife by 
the husband where it is sanctioned by personab-it,w, puts an end to the marital rela- 
tion and the status of husband and wife, and no order for maintenance can be made 
subsequent to the date of such divorce.*’ 

1955 Mad. 100 (Pr. 16) ((S) A. I. R. V. 42, C 28), Eamasivami J.-— “The 
most exhaustive, lucid and analytical commentary on Art. 14 is to be found in the 
recently published A.I.R. Commentaries on the Constitution of India, Vol. 1 pp. 202-295. 
I am greatly indebted to this monumental work in the preparation of this decision. 
It is now well settled as these learned commentators of what may legitimately be 
described as the Indian Willoughby that this conception does not involve the idea of 
absolute equality among human beings which is a physical impossibility.” 

1955 Mad. 350 (Pr. 31) ( (S) A. I. R. V, 42 C. 94), Bamasioami J . — “Some 
of the decisions relating to Rent Control Acts and their being upheld as valid are 
collected in the characteristically exhaustive and meticulously accurate A. I. R. Com. 
mentaries on the Constitution of India Vol. 1 pp. 439-440 and are indicated below— 
Bamandas v. State of Uttar Pradesh, 1952 all 703 at p. 705 (air v 39) (fb) ** 


1955 Mysore 81 (Pr. 22) ((S) A. I. R. V 42 C. 27), Vasudevamurthj/ J, 
“Interference by the Court will be warranted by the law when even an exeoativ 
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authority is not exercising its powers bona fide for the purpose contemplated by tlHl 

' • ' •. .. 1 


law or influenced by extraneous and irrelevant considerations and where injustice 

resulted See the Constitution of India by V. V. Chitaley 1954 Edn. Vol. 2 pp. 1799-''*^ 

1800.” 


1956 Sau. 54 (56) (Pr. 3) CA I R V 43 C 18) — Shah G. J. — “The question 
has been considered in a lucid and exhaustive note in the Constitution of India by 
Chitaley and Rao Vol. 1 {h. 2 at pp. 183-185) which is in accord with the view of 
Chagla C. J. and we are in agreement with this view.” 

1956 Trav.-Co. 127 (Pr 12) (A I R V 43 C 52)— Varadaraja Iyengar J . — “The 
error may be one of fact but is not limited to matters of fact and include also errors 
of law. But the law must be definite and capable of ascertainment. An erroneous 
view of law on a debatable point or a wrong exposition of the law or a wrong sppli- 
cation of the law or a failure to apply the appropriate law cannot he consider ed a 
mistake or error apparent on the face of the record. See Chitaley’s 0. P. 0. Vol. Ill, 
pp. 884W.50, «th Edn,” ' 
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